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Priya ‘Nath Ohatterjee v. Lakshmi Chandra Guha 90 512 
; Narayan Bhattacharjee és O 8354 227 arenes Narayan Singh v. Nara- x 
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oa tion of :Caleutta’ ©.” ‘SO 317] — | Chakrabutty `” 190 488 ® 
904 | Pratap. Chandra Guha Roy v. - | 1035 "Chandra Kumar Sen. v. Mathuriya | 
e.  \ Emperor . 90 387] -F “Debya. VA GO: 529 
919 | William Graham v. Kris bi a | = {1037 Bhawani Kuiiwarv. Mohan Singh... | 88 385 
| 4. Chandra Dey: :. 86 232 |:1047 | Inthe matter of two Attorneys... 190 468 
923 “sabela Coal Company v. The Com- [51052 | Nagendra’. Nath -Roy |v. Jugak) ee 
gat ‘missioner’ ‘of Income-Tax, Bengal. 1-82 789 Kishore Royi- ” = a BO 281 
ES Duo. 6L. L. R. LAHORE SERIES, FOR APRIL, 1925. 
“440 } Hussain: Shali- Gul yee an | 88 816 p 171 | Rakha; v, „Emperor _ ae | To be 
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158 Ram Das-Uttam ‘Chand LA Dhanpat-" “ot k 176 Fakhrúddinv. Emperor ae | Tobe 
~ Diwan Chand “| 950), > ag printed. 
| 163 |'Nand-Lal y. Akki | > | B9 291 | -180 | Bilaki Mal v. Shambhu Nath —... [88 896 
187 a aa ‘Das ¥. ce | 89 270 f 183 -Bahawala y, Enipéror’ ` zs 88 854 
ee i. 48 T LOR. MADRAS Surin, FOR J vuy-Aqausr, 1925... 
“509 | Goes eee e V, , „Mahomed |. 605 {Sura Lakshmiah Chetty v. Kothan- 
: [e Ibrahim ` 90 T59 darama-Pillais ` 88. 327 
‘sid V. A. a ‘S..Pirm-y. Murnganathan 614 |: Kondapalli Vijayaratham. V.: Manda- | 
0: Chet 86 1031 . paka SudarasanaRao-. “~~ | 89 733 
“ba Gori inda, Chaturbhujadas v. fame. 620 |" Ramakrishna lyer y. Sithai Ammal | -9I 395 
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a bicycle. Two girls were pushed down 
by it, and in spite of the Policeman ask- 
ing him to stop, -he did not. The girls 
wept loudly but were not hurt. Upon that 
the Sub-Inspector submitted the report to 
the | Town Magistrate suggesting that the 


el 


vict an accused person ofan offence of 

which he has not been told anything. I, 

therefore, set aside the convjction and direct 

that the fine, if paid by the accused, be re- 
funded to him. . 

Z. K. > ° Conviction set asidg. 
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; . man should be tried for driving the brcy- 
ALLAHABAD HIGH COURT. cle rashly without blowing the horn.. There- 
Criminar Revision No. 148 or 1925. upon summons was issued to Dhum Singh 
April 9, 1925. h to answera charge under s. 34 of the 
Present:—Mr. Justice Banerji. Police Act, The accused was tried by a 
DHUM SINGH—APPIACANT Magistrate of the First Class. The Magis- . 
VETSUS trate says that the facts proved do not 
Been seater ear ane P p constitute an offence under s. 34, but the 
pee minal Procedure Code (Act V of 1898), ss. 227, Magistrate convicted him under s. 279 of the 
287—-Penal Code (Act XLV of 1860), s, 279-—Police Act = < 
(V of 1861), s. 84—Chafge under s. $4, Police Act Indian Penal Code and ordered him to pay 
Conviction under s. 279, Penal Code, legality of— a fine of Rs. 15: The accused went up In. re- 
Change—Information to accused as to contents of vision beforethe Sessions.Judge, and one 
ee wen ened to the accused to answer a of the points taken by kim” was that he 
charge under s. 34 of the Police Act for driving a could not be convicted unders. 279 of the 
bicycle rashly. The accused was tried on this charge Indian Penal Code when the charge was 
vut the Magistrate held that the’facts proved didnot under s. 34 of the Police Act, and the next 
constitute an offence under s. 34 of the Ponce at point taken was that the Magistrate in his 
Sai however ees under s. 279 0f judgment doesnotd efinitely statein what way 
Held, (1) that the finding that the accused was not the accused was driving rashly. Mr. Alston - 
guilty of an offence under s. 34 of the Police Act on behalf of the accused has come up here 
necessarily and logically meant that the ga could in revision, and he states that his client was 
ah ee of an offence under s. 2/9 of the the first man to ride a bicycle in the bazar 
(2) that the accused was entitled toknow of the at Srinagar, and further that if the accused 
charge he had to answer and that not having been is held not to havecommitted an offence 
informed of any charge under s. 279 of the Penal Code under s. 34, you could not convict him of 
ee not be convicted ofan offence under that an offence under s. 279 of the Indian Penal 
Sections 227 and 237 of the Cr. P. C. necessarily go Code and further that unders. 227 of the 
together and it is not the intention of the Legislature Or. P. O. the accused should have been 
to empower a Court to convict an accused person of told what was the offence that the Magis- 
an Offence of which he has not been told anything. trate was going to try him for, and that 
Criminal revision from an order of ai 
fhe Gcasions Tides Karn dated the 9th he could not under s. 237 convict him of-a 
pe dean ene ee different offence. It seemst® me that the 
y aa | finding of the Magistrate that the accused 
Messrs. ©. Ross Alston, Baleshwart Prasad was not guilty of an offence under s.* 34, 
and Surendra Nath Verma, for the Appli- necessarily ang logically meang that the 
scant. | I , accused could not be cońvicted of an offence 
The Assistant Government Advocaté for under s. 279 of the Indian Penal Code. 
.the Crown. Moreover, an accused is certainly entitled 
JUDGMENT:—A report was made at t0 know pa offence he has to answer and , 
the Police Station Srinagar Garhwal by 5% 237and 227, Cr. P. O., necessarily ġo , 
constable Sadanand tliat one Dhum Singh together, and itis not the intention of, 
eame intothe bazar carelessly and faston tPe Legislature toempower a Court to con- e 
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MADRAS HIGH COURT. 
CRIMINAL REVISION ot No. 122 oF 
1924. < 
(CagMinaL Revision Perrtron NO, 105 
oF 1924.) : 
November 27, 1924. 
Present:—Mr. Justice Krishnan. 
SINNASWAMI CHETTI AND OTHERS— 
Bae ois 


“PAN NADI PALANI GOUNDAN 


AND OTHERS—-RESPONDERTS, 

Criminal Procedure Code (Act V of 1898), ss. 148, 
147—Right to worship in temple, dispute as to--Section 
applicable—Procedure. 

When a dispute arises with reference to the right 
to worship ina temple, the proper section under 
which action should be taken by a Magistrate to 
pe ka aka of the peace is s. 147 and nots. 145, Or. 


Where the dispute is really as regards the posses- 
sion of the temple, s¢@l45,Or. P. O., would be the proper 
section. 

Chidambara Gyrukkal v. Sengoda Gounden, 25 Ind. 
Cas. 999; 27 M. L. J. 587; 16 M. L. T. 427; 15 Or. LJ. 
671, Kader Batcha v. Kader Batcha Rowthan, 29 M. 237; 
4 Or. L. J. 58, and Muhammad Musaliar v. Kunji Chek 
Musaliar, 11 M. 323 at p. 326; 2 Weir 117; 4 Ind. Dec. 
(N. 8.) 225, relied on. 

. Palaniyandi Pandaram v. Palaniappa Thevan, 34 
Ind. Cas. 651; 17 Cr. L. J. 235, distinguished. 


Petition, under ss. 435 and 439 of the Cr. 
P.C., 1898, praying the High Court.to revise 
an order, dated the 18th January 1924, of 
the Court of the Sub-Divisional Magistrate, 
1093." in Miscellaneous Case No, 34 of 
1 

Mr. T. M. Krsihnaswami I yer, for the 
Petitioners. 

Mr. K. S. Venkatarama Iyer, for the Re- 
spondents. 

The Public Prosecutor, for the Crown. . 

‘ORDER.—This case arose in connection 
with the probability: of a breach of the 
peace oceurrifig between the Chetties and 
Goundans in Chennakalvalasu, hamlet of 
e Kelathupalayam in Dharapuram, Taluq 
“ Coimbatore District, regarging the right of 
worship in a temple in that hamlet, The 
Chetties who are the petitioners before me 

claim it to be atemple common to them- 
` selves and to the Goundans. OA the other 
Kand, the Goundans claim that the Chetties 
were mot” entitled to the temple at all. 
* They, of course, also denied the right of 
the Chetties to perform worship in this 
temple. The Magistrate in order to pre- 
vent a breach of the peace has taken action 
„under s. 145 of the (Cr. P.C. and he has 
“founds as regards the possession of the 
temple itself, that ib is in the exclusive 
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possession of one Palani Goundan “one of 


the members of the Gotindan’s party. 

It has been argued before me that this 
is not a case which should have*been dealt 
with under s. 145 but that ‘it should have 


- been dealt with under s. 147 of. the Cr. 


P. ©. because the Chetties did not really 
claim possession of the temple but only 
the right to perform worship in that temple. 


-The right to worship will, no doubt, require 


the right of entering into -the temple; 
except in so far as that right was concerned 
there was no other dispute. The real dis- 
pute between the parties was as to the. 
right to worship in the temple. When a 
dispute arises with reference to such-a 
right as that, the proper section under 
which action should be taken by the Magis- 
trate to prevent a breach of the peace is 
s. 147 and not s. 145. The cases in Chidambara 
Gurukkal v. Sengoda Gounden (1), Muham- 
mad Musaliar v. Kunji Chek Musaliar (2) 
and Kader Batcha v. Kader Batcha Rowthan 


(3) lay down that the proper section is 147. 
The case cited by the other side, namely, . 


Palaniyandi Pandaram v., Palaniappa The- 
van (4), is distinguishable from the present 
case, There the main dispute between the 


parties was as to the right of possession of 


the temple in question. In that case the 
learned Judge was able to come to the 


conclusion ‘that the dispute was in effect 


for possession of the temple and the right 
to perform puja therein was only a portion 
of the larger relief claimed; it was an 
ancillary relief and, therefore, it was held by 
Ayling, J., thats. 145 was the proper section 
applicable. Where the dispute is really as 
regards the possession of the temple, no 
doubt s. 145 would be the proper section. 
But in this case the dispute is not so much 
about the right to possession of the temple 
as to the right to perform worship in the 
temple. In such a case as that I am of 
opinion thats 
be used by the Magistrate. The finding 
that the possession of the temple is with 
Palani Goundan is, therefore, inadequate to 
prevent a breach of the- peace between the 


parties; for that finding does not prevent , 
‘the Chetties from entering the temple for. 
the purposes of worship. If the dispute still ` 


exists as regards their right to worship 

(1) 25 Ind. Cas. 999; 27 M. L. J. 587; 16 M. L. T. 427; 
15 Ur. L. J. 671. 

(2) 11 M. 323 at p. 326; 2 Weir 117; 4 Ind. Dee, a s.) 
229. 

(3) 29 M. 237; 4 Cr. L.J 

(4) 34 Ind, Cas, 651; 47 “on Lad . 235, 


147 is the proper section to _ 


om 
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peace, it: ought to be put an end to by 
proper proceedings being taken under 
S. 147. °P ‘therefore, allow ‘the Criminal 
Revision Pet#tion, set aside the order of the 
Magistrate and direct him to take action 
under s. 147, Cr. P. O., after giving due 
notice to the parties: 
likelihood of a breach of the peace has 
ceased, no action need be taken. But if 
it still continues, thea the Magistrate will 
take action under s.. 147. The petition is 
allowed and the case remanded accordingly 


_ to the Magistrate, 


"WN. V. Petition allowed. 


ring 


PRIVY COUNCIL. 
APPEAL Feom THE Lanore Hicu Court. 
February 25, 1925. 
Present:—Vigpgount Haldane, Lord 
-. Dunedin and Sir John Bdge. 
BEGU AND oTHERS—APPELLANTS 
VETSUS 


EMPEROR— RESPONDENT. 

Criminal Procedure Code(Act V of 1898), ss. 236, 
257, 809—Penal Code (Act XLV of 1860), ss. 201, 802 
-Charge under s. 8302—Conviction under s. 201, legality 
of--Sessions trial—Assessors, opinions of, delivered in 

riting—Ivrregularity--Privy Council, whether Court 
of Criminal Appeal—Interference in criminal matters. 

Under s. 237 of the Cr. P. C. a man may be con- 
victed of an offence although there has been no 
charge in respect of it, if the evidence issuch as to 
establish a charge that might have been made under 
the provisions of s. 236 of the Code. |p. 4, col. 2.] 

The decused were charged with an offence under 
s. 302 of the Penal Code but were on the evidence 
convicted of an offence under s. 201 of the Penal 
Code, thatis to say, of making away with the evi- 
dence of the crime by assisting in removing the 
body of the deceased after the murder was committed: 

Held, that having regard to’ the provisions of ss. 
236 and 237 of the Cr. P. ©. the conviction was 
perfectly legal. [ibid.] 

Where in a Sessions trial held with ‘the aid of 
assessors the assessors deliver their opinions in 
writing instead of orally to the Judge, this contraven- 
tion of the provisions of s. 309 of the Gr. P. ©. does 
not affect the legality of the trial in the absence of 
a finding that it led toa miscarriage of justice. [ibid] 

“The Privy Council is not a Court of Criminal 


°” Appeal. When there has been evidence before the 


Court of Appeal andthe Court of Appeal has come 
to a conclusion upon that evidence their Lordships 
will not disturb that conclusion. They will only 
interfere in cases where there has heen a gross mis- 


Je carriage of justice and gross abuse of the forms of 


legal process, [ibid] 
» Appeal from the judgment of the High 
Court of Judicature at Lahore (Mr. Justice 
Broadway and Mr. Justice Campbell), dated 
the 8th April 1924. 

Mr. W. Wallach, for the Appellant. 


Messrs, A. M. Dunne, K. Cand K. Brown, 


for the Respondent. < 


Of course, if the - 
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“and ibis likely to lead to á breach of the 


JUDGMENT. ; 
' Viscount Haldane.—This is an ap- 
peal against a judgment of the High Court 
of Judicature at Lahore in a case which 
came before ft on appeal from the #essions 
Judge of‘Montgomery. By their judgment 
the High Court affirmed the sentence of 
death which had been pronounced by the 


Sessions Judge on two of the Appellants ° 


and the sentence of seven years’ rigoroug 
imprisonment pronounced on the three 
other appellants. San oe 

Shortly stated the case made out by the 
prosecution was this. On the nightof the 
15th June 1923, one Baksha, the murder- 
ed man, was riding home accompained by 
a man called Turez, who wis the chief 
witness for the prosecution. The latter 
parted from him about 9 r. m. to go to a 
well in one of his fields, and Baksha con- 
tinued on his way. Veryeshortly after they 
had parted Turez heard a cry from the 
direction in which Baksha* had gone; he 
ran forward and saw Baksha being assault- 
ed by the five accused; and another man 
who has.since absconded. It was said in 
the evidence that friction had existed be- 
tween the families of Baksha and the accus- 


ed. Turez came sufficiently close to them: 


to see what was happening. Two of the 
accused, seeing him, threatened him and 
went towards him; but.he ran away to the 
neighbouring village of Tibbi Hamid Sahu 


where he raised an alarm and stated what 


he had seen. A party from the village at 
once went to the place where the assault 
had taken place, but they found no trace 
of Baksha, only signs of a struggle and 


blood on the ground. There was a certain 


amount of conflict of evidence, Turez said 
all the accused fell upon Baksha and in- 
flicted on him many wound$ with weapons 
which included a hatchet and other sharp 
weapons, It was afterwards found that, 
when they had, killed him they wrapped up 
his corpSe in a cloth and placed it on a 
horse and went away with it. 
important in view of what took place at the 
trial, Tite horse was identified and trackers 
were able to trace the footprints of the 
accused, and the Court was satisfied ‘that 
each of the appellants was identified. 
The appellants were committed for trial 
atthe Sessions Court on a charge of murder 
under s. 302 of the Indian Penal Code, 
The case was tried by the fearned Judge at 


the Sessions Court with the aid ef three. 


assessors, and at the end of the case the 


That is’ 
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” assêssors gave their opinions, which were 
recorded that they were unanimously of 
opinion fhat Bakhu and Walia, the accused, 
had .atbacked Baksha with ‘intent to kill 
him; that they murdered him; that two of 
the others who were present took part in 
the assault, as stated by Turez, the eye- 
e witness; ‘that there might be some doubt 
as- to. whether Hamid, one of the accused 
wasvalso present and took part in the assault 
_or not; and, finally, that the prosecution 
“case -and evidence appeared generally reli- 
able throughout. That is what the learned 


Judge regarded as being the opinion of: 


the-assessors. The learned Judge having 
the evidence*and the views of the assessors 
before him and having considered them, on 
the 22nd December delivered his judgment. 
With regard to Bakhu and Walia he de- 
cided that they,intended to -kill Baksha 
and were guilty of murder and he sentenc- 
ed them to death. _ With regard to the other 
three -he was of opinion that the evidence 
didinot sufficiently or definitely prove, that 
they: were present at and had taken part in 
the murder, but, on the other hand, he 
convicted each of them of having removed 
‘the: body, and he sentenced them each to 
sever years’ rigorous imprisonment. 

From this judgment the appellants ap- 
pealed:to the High Court, andthe appeal 
was heard by Mr. Justice: Broadway and 
Mr. - Justice Campbell who dismissed the 
appeal. 

JA petition for special leave to appeal 
from this judgment was presented to their 
Lordships. Leave was given and the 
appeal. now comes before the Board fur 
determihation. 

-The substantial question upon the appeal 


arises: upon se 237 of the Cr. P. C. “that. 


follows.s..236, which provides that : 

. uta single act or series of acts is of such 
° a nature that it is doubtful which of several 
offences the facts which can? be ptoved will 
“ constitute, the accused may be charged with 
having: ‘committed all or any of such offen- 
‘cesy and any. number of such charges may 
be tried: at once; or he may be char ged in 
„the: alternative with having committed some 
°” one of the said offences.” 

‘That is- followed bys. 237, which is the 
“yital one in this case :— 

“If, in the case mentioned in s. 236, the 
accused is charged with one offence, and 
‘ it appears in evidence that he committed 
a ‘different offence for which he might have 
bgen charged under the provisions of that 
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è 
section, he may be convicted of the offence 
which he isshown to -have committed, al- 
though he was not charged with it.” 

The illustration makes the meaning of 
these words quite plain. A man mày be 
convicted of an offence, although there has 
been no charge in respect of it, if the evi- 
dence is such as to establish a ‘charge that 
might have been made. That is what 
happened here. The three men who were 
sentenced to rigorous imprisonment were 
convicted of making away with the evidence 
of the crime by assisting in taking away 


the body. They were not charged with that’ 


formally but they were tried on evidence 
which brings the case under s. 237. 

Their Lordships entertain nodoubt that 
the procedure was a proper procedure and 
one warranted by the Criminal Procedure 

ode. 

The only aiher point remaining is this. 
The Code prescribes that the assessors shall 
give their opinions orally to the Judge. 
It is said that here they gave them in 
writing and the Judge dealt with them on 
that footing. The learned J udge says that 
is not so, and it is only faintly that this 
point is persisted in now. No such point 
was taken at the trial and no such point 
was raised until the end of the proceedings 
in the High Court, when the Vakil for the 
prisoners raised it. Not only is it not shown 
that that aberration from the precise direc- 
tions of the Code took place but, if it did 
take place, it has not been shown that it 
led to any miscarriage of justice at all. 

This Tribunal is not a Court of Criminal 
Appeal. When there has been evidence 
before the Court below and the Court below 
has come to a conclusion upon that evidence 
their Lordships will not disturb that con- 
clusion; ‘they will only interfere in such 
circumstances as are referred to in the well- 
known case of In re Dillet (1), where there 
has been a gross miscarriage of justice or, 
a gross abuse ofthe forms of legal process. 
Here there has been no abuse of that kind 
and there isa large amount of evidence on 
which the Court could come to the conelu- 
sion at which they arrived. It is, therefore, 
outside the constitutional powers of their 


Lordships’ Board, conforming to the prit 


ciples which it has laid down, to interfere 
with the decision of the Court below. 

In these circumstances their Lordships 
are unable to advise His Majesty to take 


(1) (1887) 42 A, C. 459, 56 L. T. 615; 36 W. R. 81; 16 
Cox ©. oO. 241, 


point of 


Ganges. 
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any other course than to dismiss the appeal. 
Z. K. ` . Appeal dismissed. 
Solicitors: for the Apellants:—Messrs. 
Ranken Ford and Chester. 
Solicitor fox the Respondent:—Solicitor, 
India*Office: , 


‘ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 136 op 1975. 
_ March 25, 1925. 
Present:—Mr,. Justice Stuart. 
KASHI NATH AND orners—APPLICANTS 
VETSUS 
EMPEROR—Obppeositst PARTY. l 


- „Public Gambling Act (III of 1867), ss. 8, 4—Ex- 


tension of Act to certain area—Persons found gambling 
beyond that area, whether guilty. 

Where the Public Gambling Act has been extended 
by Government Notification to a certain area, one of 
the boundaries of which is the bank of a cer tain river, 
persons found gambling in a boat away from the 
bank which has beengdescribed as the boundary of 
the area notified cannot be held to have been guilty 
of any offence under the Act. 


‘Criminal revision from an order of hé 


‘Sessions Judge, Benares, dated the 24th of 


February 1925 

Mr. Kumuda Prasad, for the Applicants. 

The ‘Assistant Government Ad vocate, for 
the Crown. 

'JUDGMENT.—The only point which 
has been argued on this application is the 
jurisdiction. The applicant’s 
Counsel maintains that the gambling did 
not take place within the area to which the 


“Act had been extended by the Government 


Notification of the 14th June 1910. 

The gamblers were gambling in a 
boat which was on the Benares side of the 
mid-stream of the Ganges, After examining 
the Notification, I am of opinion that the 
Southern boundary of the area to which the 
Act extends is the North bank of the 
Where the Notification says “the 
Ganges,” I understand it to mean the North 
bank of the Ganges and not the mid-stream. 
It follows from this finding that no offence 
was committed, because the gambling took 


"place outside the area to which the Act. 


applies. 
I, therefore, allow this application and 
set aside the cohvictions and sentences. 


‘The fines, if paid, will be refunded. Those 
applicants, who are in Jail, will be released 


2t once from custody. AsI find that there 
was no case, I set aside the convictions and 
sentences even of those persons who have 
not applied in revision. 

Application allowed; 


Z. K, Conyiction set aside. 


PRAMATHA NATH SANYAL Ù. KALI KUMAR DUTT, 


Js 


. CALCUTTA HIGH COURT.. 
CRIMINAL Revisions Nos. 648 AND 649 
„OF 1924. 3 
' November 3, 1924. , 
Present;—Mr. Justice Suhrawardy T 
l Mr. Justice Mukerji. 


PRAMATHA NATH SANYAL— 
PETITIONER ©, 
versus 


KALI KUMAR DUTT—Oprosits PARTY, ° 

Companies Act (VII of 1918), ss. 2 (14), 92," 03 
Advertisement offeri ing shares of Company, "for sale, 
whether “prospectus’—Failure to file copy before 
Registrar—Offence. 

An advertisement offering to the public shares in a 
Company for sale comes within the definition of “pros- 
pectus” as ones n cl. (14) of 8. 2 of .the Com- 
panies Act. [p. 6, col. 

Under the ae “of s. 92 of the Companies Act 
an advertisement of this nature must be placed’ before 
the Registrar by filing a copy of it before it is issued, 
and in order to be so filed it must contain.. “the 
essential particulars which are mentioned in s. 93 of 
the Act. If the advertisement does not comply with 
the requirements of s. 93 it cannot he accepted by.the 
Registrar and consequently it, cannot, be published. 
[p. T col. 1. 

Failure to file a copy of such an advertisement with 
the Registrar before it is issued is punishable undér 
s. 92 (5) of the Companies Act. [ibid.]} 

Rules against an order of the Additional 
Chief Presidency Magistrate, Calcutta, | 
dated the 7th July 1924. 

Babu Narendra Kumar Bose, for the Peti- 


tioner. 
Mr. Khundker, for the Crown.’ 


JUDGMENT. 

Mukerji, J.—These two Rules relate to 
convictions under s. 92 (5) of the. Indian 
Companies Act (VII of 1913). 

In No. 648 the petitioner as representing 
the Bengal Miscellany, Ld., a -Company 
registered under the Act, and in No. 649 


i 2 


„the petitioner as Secretary thereof, has 


been so convicted for issuing an advertise- 
ment ina daily newspaper named Forward 
on the 24th June 1924 without. filing a 
copy thereof withthe Registrar of Joint® 
Stock Cemparfies for registration on or 
before the date of its publication, as. rQ- 
quired by the ‘Act. 

The ground upon which the convictions 
are challenged, put shortly, i is that the ad- 
vertisement in question is not a prospectus 
within the meaning of the Act but speci-e 
fically refers to a prospectus, copy where- 
of had admittedly been already filed with 
the Registrar of Joint Stock Companies. 
It is urged that if the prospectus of the 
Company has already been filed with thè 
Registrar as it Bae been on the end 


eptem- ` 


e ` apma 


hd 


|| 
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ber 1921, and the advertisement already 
refers tothe prospectus and states the fact 
that itbas been so filed, it is not neces- 
sary under the law to file a copy “of the 
adverkisement with the Registrar for there 
would be no object in doing so; andit is 
further urged that if a copy of this adver- 
tisement ad been attempted to be filed it 
would ot have been accepted as it does 
not contain the particulars necessary under 
s. §3o0f the Act. 

The offending matter in this case is an 
advertisement offering to the public some 
shares of the Company for sale. It, there- 
fore, clearly comes within the definition 
of “prospectus’’as contained in s. 2, cl. (14) 
of the. Act. The definition runs thus: 
“Prospectus means any prospectus, notice, 


circular, advertisement or other invitation, 


_a Company.” 
of a prospettus 


nothing which 


offering to the public for subscription or 
purchase any shares or debentures of 
Then under s. 92 the filing 
is obligatory and the 
particulars to be set out therein are given 
in detail in the said section as also in 
s. 93. A reference to the different sec- 
tions of the Act makes it abundantly clear 
that the provisions relating to a prospectus 
are most stringent and the duty of pre- 
paring itand filing itin accordance with 
law is extremely onerous. Upon the 
plain words of the Statute I can see 
relieves the Company 
from filing acopy ofan advertisement of 
this nature with the Registrar before 


‘issuing it. 


At first sight, however, the petitioner's 


contentions seem plausible and it seems 


superfluous and unnecessary that a copy 
of the’ advertisement should be filed when 
the prospectus itself has already been 


filed. It striRes me as meaningless that a 


Company should be required to filea copy 
0f every advertisement that it issues in 
the newspapers inviting the purchase of 
its shares when the advertisement speci- 
fically refers to a prospectus, copy of which, 
it says, is available toan intending pur- 
chaser of shares on application and copy 
of which, it says, has been duly filed; 
and furthermore if the Company had filed 
a copy ofthe advertisement in the shape 
in which it was issued, it coutd. not have 
been accepted by the Registrar. The 
policy of the, law, however, is entirely 


different, and ona careful study of it I 


am sasisfied that it is neither unreasonable 
nor- unjust. , ° 
+ 
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The obligation of persons who *cauése a 
prospectus to be issuéd was laid down by 
Kindersley, V. ©., im the case of New 
Brunswick & Canada Ry. & Ldnd Co.» v. 
Muggeridge (1) in these words: - “Those who, 
issue a prospectus holding out to the 
public the great advantages which will 
accrue to persons who willtake shares in 
a proposed undertaking, and inviting them 
to take shares on the faith of the repre- 
sentations therein ‘contained, are bound 
to state everything with strict and scrup- 
lous accuracy, and not only to abstain 
from stating as fact that which is notso, but 
to omit no one fact within their knowledge, 
the existence of which might in any degree, 
affect the nature, or extent, or quality of 
the privileges and advantag@s which the 
prospectus holds out as inducements to 
take shares.” In the case of Henderson v. 
Lacon, (2) Page Wood, V. C., observed 
thus with reference to the dictum above 
quoted: “I must say I think the result 
of all the cases which have occurred 
shows the great value of that golden 
legacy, if I may so term it, which has 
been left tous by Sir Richard Kindersley, 
who has condensed in few words the 
whole doctrine as to the rule of conduct be- 
tween share-holders and their directors, in 
the case of New Brunswick & Canada Ry. 
& Land Co. v. Muggeridge (1), a case cited 
with approbation in the case of Central Ry. 
of Venezuelu v. Kisch (3) in the House of 
Lords.” 

Where there is deviation from this rule 
complications arise and give rise to ac- 
tions of deceipt oractions to obtain rescis- 
sion on the ground of misrepresentation, 
instances of which the books abound in. 
To avoid these complications and to safe- 
guard the interest of the Company as also 
of those who choose to deal with it, the 
Legislature has made provisions for the 
full disclosure of all material facts and laid 
down certain statutory particulars whick 
have got to be disclosed. 

It is obvious that the preparation of a . 
prospectus necessitates-the greatest care; 
while an attractive statement of the ad-.. 
vantages offered is justly permissible, every | 
statement made should be an honest one, 


(1) (1860) 1 Dr. & Sm. 363; 30 L. J. Ch. 242; 7 


“Jur. (x. s.) 132; 3 L. T. 651; 9 W. R. 193; 62 E. R. 418; 


127 R. R. 142. 
(2) (1868) 5 Eq. 249; 18 L. T. 527; 16 W. R. 328. 
(3) (1867) 2 H. L. 99 atp. 113; 36 L.J. Ch, 849; 16 
L. T. 500; 15 W. R. 824. a 


* 


[88 I. O. 1925) 


no ambiguous phraseology, unfair reserva- 
‘tion or half truths should be allowed to be 
used or to creepin. Ona reference to the sec- 
tions mentioned above, together with some 
of the other sections of the Act. e.g. s3. 
84 and 100, is is clear that’ one of the chief 
aims, of the Legislature has been to secure 
the fullest disclosure ‘of all material and 
essential particulars as to the state of 
affairs of a Company and lay the same in 
full view ofall intending purchasers of 
its shares or participation in its profits. 
With that object the Legislature has pro- 
vided that any -invitation to the public 
for that purpose should be subject to the 
scrutiny of the authorities. It has, there- 
fore, been enacted in s. 92o0f the Act that 
an advertisement of the nature which forms 
the subject-matter of the present cases 
should be placed, before the Registrar by 
filing a copy of it before it is issued— 
and it has also provided thatin order to 
be so filedit must:contain essential par- 
ticulars such as are mentioned in s. 93, 
That this is so also appears from sub-s. 
(2) of s. 93 which makes some exemptions 
in case of newspaper advertisements, and 
stib-s. (3) of that section which makes the 
section inapplicable to a circular or notice 
inviting existing members or debenture- 
holders of a Company to subscribe either 
for shares or for debentures. It is clear 
that an advertisement in the shape in 
which it has been published would not 
have been accepted by the Registrar as 
satisfying the requirements of s.93: but 
that only means that it should not have 
been issued. 

Our, attention has been drawn to a 
passage in Stiebel’s Company Law and 
Precedents, Second Edition, Vol.I, page 258, 
foot-note, which is in these words:—‘Some- 


times one sees in newspapers advertise-: 


ments issued by Companies which .propose 
to issue shares, which do not contain the 
statutory requirements and state that the 
publication is for information only and 


that applicants must apply to the Company - 


for the full prospectus: such advertise- 
ments should never contain an application 
form, but they do not appear to be contrary 
to the Act.” No authority iscitedin favour 


Of this proposition; and in any case the’ 


present prospectus does not fall within 
‘that category, for it does noi state that the 
publication is for information only, nor 
does it say that the applicants must apply 
to the Companyfor the full prospectus, 


BAHADUR V. EMPEROR, 


6 
E 
but only that the prospectus may be ob- 
tained on application. . ` : 

I am accordingly of opinion that the 
convictions are correct and the Rules should 
be discharged." a 

Suhrawardy, J.—I agree. 

Z. K. Rules discharged. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
~ CONFIRMATION CaSE No. 2 or 1924. 
CRIMINAL APPEAL No. 10 or 1924. 
March 26, 1924. 
Present :—Mr. Kincaid, J. C., and 
; Mr. Aston, A. 4. C. 
BAHADUR walad RANO KHASKHELI 
—APPELLANT ° 


VETSUS 
EMPEROR— RESPONDENT.. 


Criminal Procedure Code (Act V of 1898), as amend- 
ed by Act XVIII of 1928, ss. 162 (1), 164 (2), 288— 
Statement made to Police Officer, whether admissible 
—Statement recorded by Magistrate—Absence of 
solemn affirmation, effect of—Evidence before Com- * 
mitting Magistrate, when can be used at trial—Accused, 
whether bound to give explanation-~Practice, 

A statement recorded by a Police Officer under 
s. 162 cl. (1) of the Cr. P. C. is inadmissible in evi- 
dence at any inquiry or trialin respect of any offence 
under investigation atthe time when such statement 
was made. [p. 9, col: 2.] 

A statement recorded by a Magistrate under s. 164 . 
cl. (2) of the Cr. P. ©. is admissible in evidence, 
Airi taken on solemn affirmation or not. [p. 10, 
col. 1. ; 

Evidence of a witness taken before a Committing 
Magistrate may under s. 288 of the Cr. P. Cx be used 
as substantive evidence in the case at trial in the 
Sessions Court where for the purposes of justice, the 
adoption of such a course is found @ecessary by the 
Judge. [p. 10, cols. 1 & 2.] 

Maruti Joti Shinde v. Emperor, 63 Ind. Cas. 332; 46 
B. 97: 23 Bom. L. R. 820; 22 Cr. L. J. 636: (1922) 
R. (B.) 108, Quegn-Empress v, Jadub Das, 27 O. 
295: 4 O. W. N. 129; 14 Ind. Dec. (x. s.) 194, and Queen- 
Empress v. Dorasami Ayyar, 24 M.414;2 Weir 377, 
followed. 

The words “subject to the provisions of the Indian 
Evidence Act, 1872" in s. 288 of the Cr. P. ©. are 
intended to prevent the admission of irrelevant 
evidence in the Sessions Court merely on the ground 
that it had been recorded by the Committing Magis- e 


» trate. [p. 10, col. 2; p. 11, col. 1.) 


If no prim@ facie case is made out against the 
accused, it is open-to the accused to rely safely on the 
presumption of innocence or of the infirmity of the 
evidence for the prosecution. But when 2 prima facie 
case has been made out and the presumption of 
innocence is displaced, the force of suspicioug‘tircum- . 
stances ig augmented jf the accused attempts no 

e . e 
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; | 


explanation of facts which: he may reasonably be 
TI to be able and interested to explain. [p. 12, 
col. 2. 

Isarsing Sawansingh v. Emperor, 24 Ind. Cas. 585; 
7 S.L. R. 109; 15 Cr. L. J. 497 referred to. j 


Appeal against the conviction and sen- 
tence of the Sessions Judge, Hyderabad, 
(Sindh), dated the 21st December 1923. 

Mr. Motgam Idanmal, for the Appellant. 

Mr. T. G. Elphinston, Public Prosecutor, 
efor the Crown. l 

JSUDGMENT.—The accused in this 

case Bahadur walad Rano Khaskheli was 
convicted on the 2lst of December 1923 
by Mr. Shannon, the learned Sessions 
Judge of Hyderabad, under s. 302 of the 
Indian Penal Code and was sentenced to 
be hanged by the neck until he was dead. 
He has appealed against that decision and 
as the sentence imposed was a capital sent- 
ence, the papers, have come up to this 
Court, in the wual course for confirma- 
tion. . 
. The facts ôf the case as deposed to by 
the Crown witnesses are fairly simple. But 
they involve anumber of extremely inter- 
esting law points. Before going further 
into the judgment I wish to express on 
behalf of my learned brother and myself 
our thanks to the learned Counsel and-the 
learned Pleader engaged in this case for the 
assistance rendered by them tous in the 
consideration of the legal questions that 
have arisen. À 

The facts are shortly as follows :— 

On the 8th May a certain Ahmed Lashari 


“was going to his work which consisted in 


looking after his master’s babul planta- 
tion. As he went he first saw a woman's 
shoe lying in the jungle and then a woman’s 
body fully dressed. He did not examine 
the body closely, but he told his zemindar 
Pinio, who -fdvised him to report the 
matter to the Police. That evening he went 


e to the Police Station Saindad and Mahomed 


Sharif the Sub-Inspector,.recqrded his 
statements. Mahomed Sharif went to the 
scene of the offenee, which he reached at 
10 o'clock that night. 
investigation, as it was too late, but put a 
guard round the body. Next morning on 
the 9th of May he helda mashirnama sent 
for the Doctor from Hala and tried to 
find tracks leading from or tô the body; 
he also tried to discover who the woman 
was. But although the spot was quite 
lose to the village of Agro Rahu, no one 


- -here*eould tell him any thing about the 


‘woman nor could theyidentify her. The 


` 
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paggis in the meantime had found: the 
tracks of aman and a‘woman which went 
as far as the village of Phul Kaka some 
three miles away. The Sub-Insfector had 
with him a mounted cofstable - galled 
Mahomed Usman who happened .to be a 
Phul Kako man, sp he sent him to in- 
quire at.the village. In the mean time, the 
messenger who had gone to Hala to fetch the 
Hala Doctor had come -back with the news 
that he was away onleave. TheSub-Inspector 
at once sent for the Shahdadpur Doctor who 
arrived on the morning of the 10th.‘and 
made a post mortem examination of the body.. 
He found on the deceased’s body four 
incised wounds. In his opinion they had 
been caused by a sharp cutting instrument 
such as a hatchet. Death in kis belief was 
due to compound fracture of the cervical 
vertebrae. « 

After the post mortem examination had 
been completed, the Inspector arrived and 
about noon on the llth the District Superin- 
tendent of Police Mr. Smith came, while 
Mr. Smith was examining the tracks which 
led to and from the scene of the offence, 
Mahomed Usman cam up with five persons 
of whom three are witnesses in this case. 
To these three alone I shall refer, namely, 
Miri, Sahul and Chandu. Their statements - 
were taken as the result of those statements 
asearch was made for Bahadur walad Rano, 
That night Umar and Karimdad ‘Khaskheli 
were sleeping atthe well of Maluk Khas- 
kheli. About 2-20 4. m. they were awakend- 
ed by Bahadur and his father and they 
took Rano to the mosque in Bhaledino 
Kako whence he was taken to the Police. 
On the monring of the 12th he was placed 
before the District Superintendent of Police ° 
and promised to show the axe with 
which the murder had been committed. 
He took Mr. Smith and another Policeman 
first to the scene of the offence and then 
proceeded to look for the axe but did not 
find it, Mr.Smithlost patience and went 
away. After he had gone about a mile he 
was overtaken by a mounted Policeman 
who said that the accused was now willing ` 
to point out the axe, Mr. Smith, however, . 
refused to return and told the mounted ` 


Policeman to tell the Inspector to get the ` 


axe. Halfan hour later the accused produc- 
ed an axe head from a disused hay- stack. 
Later on in the day he produced a pair of 
trousers from the roof of a perch in a 
field. Both axe head and trousers were 
sent to the Chemieal Analyser who report- 


. Some nine days 


‘days aftere that 
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ed that there were stains of human blood 
on both of them. ° 

On. the 13th of May Sahul, who is a sister 
of Bahddur, made a statement to the 
Resident Magistrate, Hala. .Shé therein 
said that ‘her father, Rano, her sister, 
Hamiran, her brother, Bahadur, and his 
mistress, ‘Sabhai, and others had gone from 
their village of Khadro in the Sinj horo taluks 
on a visit of condolence and also because 
of the domestic quarrel between their father 
Rano and his uncle Sujawal. At Phul 
Kako they stayed witha relative Maluk. 
later Sujawal came 
and made it up with Rano and fetch- 
ed him and others home. Hamiran and 
Shahul‘ remained at Phul Kako 8 or 10 
another death occurred 
in the family, namely, the daughter of 
Yousif | Khaskheli with the result that 
Bahadur and Sabhai and others came 


“to pay another visit of condolence at Phul 


Kako. This time the party remained 
‘for 7 or 8 days. During that period Miri, 
who! was a sister-in-law of Maluk, told 
Bahadur that she had seen his mistress 
a deceiving bim with a cousin called 

iru On receiving this information 
‘Bahadur began to beat Sabhai, to extort 
from her a confession of her misconduct. 
‘As she would not eonfess, he continued 
beating her for three days. On the 4th 
day he announced that he would take 
Sabhai to see a certain Pir Saleh Shah 
at Ranipur because her knee was swollen, 
Sabhai at first refused to go with Bahadur 
but eventually consented. Before going 
Bahadur bought five biris gave one to 
Sabhai who smoked it and the remainder 
she tied in her shirt. She borrowed a pair 
of shoes from Sahul and Bahadur took a 
hatchet with him which he had bought a 
few days previously. 

On the 15th of May the. accused was 


challaned. On the 16th of May Sahul in 


the course of the inquiry before the Com- 
mitting Magistrate adhered to her former 
statement and onthe same day Miri also 
deposed that she had seen the misbehaviour 
of Sabhai with Piru and had told Bahadur. 
Both she and Sahul identified the clothes 
worn. hy the deceased woman as Sabhai’s 
and the shoes which had been borrowed by 
her from Sabul when she was leaving Phul 
Kako to go with Bahadur to consult Pir 
Saleh Shah. Ht 

e 


The accused pleaded not guilty. 


- denied the production of the axe head and 


6 . 


e 
BAHADUR V. EMPEROR, 


E 


also the trousers. He also denied his inti- 
mate relations with Sabhai whom he said he 
did not even know. 

Three légal points have been’ taken by 
the learned Pleader for the defence. First, 
the statements made by Sahul and Miri to 
the District Superintendent of Police are as 
the s. 162 now: runs, inadmissgble in evi-, 
dence. Secondly, the statement made by’ 
Sahul and recorded by the Resident Magig- 
trate of Hala not having been. made on 
solemn affirmation is “inadmissible in 
evidence under s. 164. Lastly, under s. 288 
of the Or, P. C. statements made by Sahul 
and Miri to the Committing Magistrate are 


not admissible as substantive evidence » 


but can only be used either tô contradict or 
to confirm the statement of the deponents. 
As Sahul and Miri both resiled from those 
statements in the Court of the Sessions 
Judge, the prosecution are unable to made 
use of them. 

Now, if the objections òf the learned 
Pleader be -allowed the only evidence 
against the accused would be the produc- 
tion of a blood stained axe head and the 
production of a blood stained pair of 
trousers. It would, in our opinion, be 
impossible to convict an accused person of 
murder on the production of these two 
articles, although it might create a serious 
suspicion against him. It is, therefore, 
necessary for us to examine very closely 
the objections taken by the learned Pleader. 

Section 162 part 1 runsas follows :— 

“No statement made by any person to a 
Police Officer in the course of an investi- 
gation under this Chapter shall, if reduced 
into writing, be signed by the person, mak- 
ing it; not shall any such statement or 
any record thereof whether in a Police 


diary or otherwise, or any pfart of such state- 


ment or record be used for any purpose 
(save as herein after provided) at any in-, 
quiry or trigl in respect of, any offence’ 
under investigation at the time when such 
statement was made.” 

After giving the words of this section our 
careful *consideration, we have come to the, 
opinion that the learned Sessions Judge 


wasin error in admitting the statements j 
made to Mr. Smith by Sahul and by Miñ. x 


In this view the learned Public Prosecutor 
has very fairly expressed his acquiescence. 

"The next point is whether the statement 
of Sahul to the Resident Magistrate, Hala, ° 
on the 13th of May 1923; should be excluded. 
The reason for 145 exclusion as advanced 
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by the learned Pleader is that it should 
have- been made on solemn affirmation and 
there is nothing on the recérd to sliow that 
it was a statement on solem affirmation. 
The question, therefore, arises whether the 
absence of asolem affirmation renders in- 
admissible the statement itself. There is 
nothing in s, 164 which, in our opinion, 
‘justifies thi® plea. Section 164 (2) runs as 
follows :— i i 
*“Such statements shall be recorded in 
such of.the manners hereinafter prescribed 
for recording evidence as is, in the Magis- 
trate’s opinion, best fitted for the circum- 
stances of the case.” 
Chapter XXV lays down the procedure 
* tobe adopted in recording evidence but 
it contains nothing about the solemn 
affirmation required by the witnesses. That 
procedure finds origin in s.5 of the Indian 
Oaths Act X of 1873. But the same Act 
in s. 13 lays down that no proceeding and 
evidence shall de invalidated by the omis- 
sion to take an oath or to make an affirma- 
tion. We, therefore, are of the opinion that 
the statement of Sahul recorded by the 
learned Resident Magistrate Hala on the 
13th of May 1923, isadmissible in evidence 
under s. 164 of the Cr. P. C. whether taken 
on solemn affirmation or not. ; 
The last and the most important point 
is whether under s. 288 of the amended 
Cr. P.C. the statements made by Sahul and 
Miri in the Court of the learned Commit- 
ting Magistrate are admissible as substan- 
tive evidence or merely to corroborate or 
to contradict. In the case of Maruti Joti 
Shinde v. Emperor (1) two Judges of the 
Bombay High Court of great eminence 
adopted the view expressed by the Madras 
and Calcutta High Courts which was con- 
| tained in the following passage :— - 
“There can be no doubt the provision 
(namely s. 288 of the Cr. P. C.) was intended 
“to enable the Court to read the previous 
evidence ag substantive evédence in the 
case at the trial where, for the purposes of 
justice, the adoption of such a course is 
found necessary by the Judge.” The learn- 
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it should be‘preferred. That is a matter 
of prudence and not of law”. 

The learneu Pleader for the defence, ad- ` 
mitted the correctness of two decisions 
under the old Code but has pressed strong- 
ly on us the view that itis no longer Sood 
law in view of the amendment of’ s. 288. 
That section now rung as follows :— 

"The evidence of a witness duly record- 
ed in the presence of the accused under 
Ch. XVIII may, in the discretion of the 
Presiding Judge, if such witness is pro- 
duced, and examined be treated as evidence 
in the case for all purposes subject to the 
provisions of the Indian Evidence Act; ` 
1872.” The learned Pleader has contended 
that the statement made by the deponents 
before the Committing Magistzate’s Court. 
can now only be used not as substantive 
evidence but only in the way that previous 
statements by the same” witness can be 
used underthe Indian Evidence Act. We 
have given this question our most earnest 
consideration for the learned Pleader has 
been able to advance in favour of his 
contention the remarks of a very learned 
commentator. Mr. B. P. Mitra, who had 
recently published a commentary on the 
amended Criminal Procedure Code. The 
Commentator’s remark is as follows :— 

“These cases, namely, Maruti Joti Shinde . 
v. Emperor (1) and Queen Empress v. Dora- 
sami Ayyar (3) are no longer good law 
for under the present section as amended 
the statements made before the Commit- 
ting Magistrate can be used only subject 
to the provision of the Evidence Act.” 
With all deference to the learned Commen- 
tator we do not think that his interpreta- 
tion of the section is a correct one. He 
had not the advantage that we have had 
of hearing the matter argued by Counsel 
and we do not think that he fully grasped 
the meaning of the alteration. To us, at 
any rate, it seems impossible that the 
Legislature who had before them the clear 
and unambiguous expression of opinion by 
eminent Judges that s. 288 empowers a 
Sessions Court to use statements made 


‘ed Judges of the Bombay High Court 
e added “Before such evidence is substituted 
under s. 288, Cr. P, ©. it is necessary as 
© pointed out in Queen Empress v. Jadub Das 
(2) that there should be some reason why 


by the deponentsin the Committing Magis- 
trate’s Court as substantive evidence would 
have used the words “for all purposes” 
unless they thereby intended to endorse® 
the views of thoss Judges. It may then 
be asked what was intended by the words 
“subject to the provisions of the Indian Evi- 


(1) 63 Ind, Cas. 332; 46 B. 97; 23 Bom. L. R. 820; 
a9 Gr. L. 636; (1922) A. I. R. (BJ) 108. 
(2) 97 0.295; 4 O, W. N. 199: 14 Ind, Dec. (N. 8.) 194. 
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(3) 94 M. 414; 2 Weir 377, 
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dence’ Act, 1872." We think that the inten- 
tion ofthe Legislature was to prevent the ad- 
mission. of irrelevant evidence in the Ses- 
stons Court merely on the ground that 
it had been recorded by the Committing 
Magistrate.’ The Committing Magistrate 
might well record through inadvertence 
hearsay evidence or statements made by the 
accused persons to the Police in the absence 
of a Magistrate. 

After disposing of the three main legal 
points raised by the learned Pleader, I 
shall return to the discussion of the facts 
- of the case. 

Sahul and Miri, both of whom are related 
to Bahadur, have given to the Committing 
Magistrate a striking and, asit seems to us, 
_a@ trustworthy account of the actions of 
Bahadur and Sabhai previous to the dis- 
covery of the @ead body. The learned 
Pleader for the defence has pressed on us 
repeatedly that these witnesses were tutored 
by the Police. But when one examines the 
detailed and life like story told by Sahul 
on the 13th of May to the Resident Magis- 
trate, it is impossible not to believe that it 
js a genuine and spontaneous account given 
by a young girl of what really happened. 
Her account of the quarrel between Rano 
and Sujawal which led to the journey of the 
party from Khadro to Phul Kako, the visit 
of Sujawal to obtain a reconcilation, the 
subsequent death of Yousif MKhaskheli’s 
daughter which led to a further condolence 
visit and finally the story told by Sahul on 
the 16th May, that Musammat Sabhai had a 
swollen knee not because she had a disease 
but because she had been prosecuted by 
devils. All these bear the stamp of truth, 
We are perfectly convinced that no Police 
Officer would tutor a girl aged 12 to say 
that the deceased woman was suffering from 
a swollen knee because she was prosecuted 
by devils. 

We have next to consider why we should 
prefer the statements of Sahul and Miri in 
the Magistrate's Court to the statements in 
the Sessions Court. As the learned Judges 
of the Bombay High Court have pointed 
out, this is a matter not of law but of 
prudence. It is obvious that a girlaged 
«12 will, if she is given an opportunity do 
her utmost to save her brother tried ona 
capital charge and the same argument ap- 
plies though no doubtin a lesser degree to 
Miri, who is also connected with Bahadur. 
We, therefore, think that the statements 


made by Sahul and Miri to the Committing 
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Magistrate can be and are to be preferrec 
to their subsequent statements made to the 
Sessions Judge. We, therefore, acgept them 
under s. 288 of the Cr. P. C. as substantive 
evidence., o: 

We have next to see how far these state- 
ments are corroborated. I have already 
mentioned that under s. 164 ofthe Cr, P. 


C. the statements made by Sahul to the` 


Resident Magistrate is admissible in evie 
dence. It is, however, not admissible as 
substantive evidence but can be used and 
should be used to corroborate Sahul's 
subsequent statement during the committal 
proceedings. * 
Further there are the clothes of the de- 
ceased woman. It has been argued that 
they were just common clothes such. as 
ordinarily Sindhi women wear and that it is 
impossible to identify them. But Sindhi 
women do not wear a stafidardised pattern 
of clothes. It must be remembered that 
Sabhai had visited the village on two occa- 
sions and a number of residents of the 
village must have seen Sabhai and to Sahul 
in particular Sabhai, as the mistress 
of Bahadur must have been particularly 
well-known. There are also two -other 
circumstances. 
Pir Saleh Shah, Sabhai had borrowed from 
Sahul apair of shoes. The learned Pleader 
did not argue that it was impossible for 
Sahul to identify her “own shoes. But he 
contended that the grown up woman Sabhai 
could not have worn the -shoes of a child 
like Sahul. But the shoes worn by Sindhi 
women are what we call slippers; they 
have no heels and itis perfectly possible 
for any woman to wear another woman’s 
Sindhi shoes. Again we have no means of 
knowing whether Sabhai was much taller 
than Sahul or that her feef were so much 
bigger that she could not get into Sahul’s 
shoes. On the other hand we have’ the 
sworn statement of Sahul which we consider 
reliable that Sabhai borrowed Sahul’s shoes 
before going out with Bahadur. And when 
the deceased’s body was found two or three 
days aftérwards in the jungle, near it was 
one of Sahul’s shoes. Lastly, there is the 
circumstance that before starting with 
Bahadur. Sabhai tied up 4 bidis in her 
skirt. THe-learned Pleader has contended 
that these bidis were unidentifiable.. That 
is no doubt the case. But it adds enor- 
mously to the probability of the dead body 


being Sabhai’s, if Sabhai before Starting’ 


out had tied 4 bidis in her skirt and that 


e 
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Before going to visit the 


2 | 


in the skirt of. the deceased woman were 
tied: up 4 bidis. „It is also important to 
remember that the witness” Chandu who is 
a hostile ‘witness, has admitted that, just 
about this time aman whom Ghandu identi- 
fied as the accused came to his*shop and 
bought 5 bidis. 

The next, matter of corroboration is fur- 
nished by the accused himself, He inform- 
ed Mr. Smith that he was ready to point 
out the axe with which the murder had 
been committed, The learned Pleader has 
argued that we should eliminate from our 
consideration the words ‘‘with which the 
murder had been committed”. The learned 
Pleader has based his reasoning on the 
circumstance that the axe was not pro- 
duced in Mr. Smith’s presence and that 
the subsequent production, of the axe was 
a separate proceeding altogether, the words, 
therefore, used by the accused were not 
admissible in evidence. In our opinion 
that view is imcorrect. Even though Mr. 
Smith had left before the axe was pro- 
duced, the offer to produce it and the 
production of the axe by the accused were 
all part of one transaction. The accused 
delayed for a few minutes by pretending 
not to know where it was but he subse- 


quently of his own accord took from its — 


hiding place the axe with which he had 
killed the deceased. The statements made 
by the accused to Mr. Smith is thus per- 
fectly admissible. The axe head was pro- 
duced by the accused in the presence of 
the Inspector arid the Sub-Inspector from 
a hay-stack. It is impossible that the accus- 
ed could have known where the axe head 
was hidden unless he himself had put it 
there. Now, on this axe head were found 
stains of human blood by the Chemical 
Analyser. This, in our opinion, isa circum- 
stance which very strongly corroborates 
the. evidence given by Sahul and Miri. 
There is also the circumstance that the 
accused léd the way, while Mr. Smith 
and other Policemen followed, to the spot 
where the murder must have been com- 
mitted. : e 
Lastly there is the production by the 
accused of a pair of trousers. On these 
‘trousers there were found stains of human 
blood detected by the Chemical, Analyser. 
It has been argued that no body has proved 
that the trousers were the very trousers of 
the accused. Bht after all, it is unlikely 


| that thg accused would produce any body 


else's trousers. And it, is yet less likely 
e . @ e | 
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that he would be able to point oyt the 
trousers which were found in the roof-of* a 
perch in a distant field, if he were not the 
person who had hidden them thege. ° 

The learned Pleader for the defénce has 
argued that there is no direct evidencé-and 
that in the absence of direct evidefce “the 
Court should not convict an accused person 
ona capital charge. But this question has 
already been definitely decided in this very 
Court in the case of, Isarsing: Sawansingh 
v. Crown (4). The learned Judges’ there 
observed “It is urged on behalf of fhe 
accused that he owes no duty to the - pro- 


secution and is under no liability to give’ 


any explanation. If no prima facie case 
had been madeagainst the accused it is 
open to the accused to rely safely on the 
presumption of innocence or on the infirm- 
ity of the evidence for thé prosecution. 
But when a prima facie case is made 
out and the presumption of innocence 
is displaced; then as said by Wills- Judge 
in his work on Circumstantial Evidence at 
page 97, ‘the force of suspicious circum- 
stances is augmented whenever ‘the party. 
attempts no explanation of facts which 
he may reasonably be presumed to be able 
and interested to explain”. 


Now the circumstantial evidence in this 
Court could hardly be stronger. The ac- 
cused was a lover of the deceased woman. 
They hada quarrel on the ground of her 
infidelity. In the course of that quarrel 
the accused beat Sabhai for three days. 
They then set out together and at a dis- 
tance of three miles from the point of their 
departure Sabhai was found dead. Sub- 
sequently when the accused was in the 
presence of the Police he did not deny 
the suspicious circumstances against him. 
He pointed out the place where the 
murder had been committed. He pointed 
out the axe with which the murder had 
been committed. He produced from con- 
cealment a pair of his own trousers and 
both the. trousers and ithe axe had on 
them human blood. When he was asked 
to explain all this in the Sessions Court 
what was his éxplanation? He denied that 
he had ever known Sabhai. He denied that 
he had pointed out the axe head and he 
denied that he had produced the trousers 
and last of allhe denied that they were 
his. 
doubt, whatever, but that the conviction 


(1) 24 Inde Cas. 585; 7S. L. R. 109; 15 Or, L. J, 497, 
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of the learned Sessions Judge was perfect- 
ly right and proper. - 

An* appeal has been made to us by. the 
Iéarned Pleader that we should even al- 
though we confirm the conviction reduce 
the serftence. We have given this matter 
also’ our very carefub consideration and 
we think that in the peculiar circum- 
stance of the case we ought notto confirm 
the death sentence passed by the learned 
Sessions Judge but ‘to reduce it to the 
lesser one of transportation for life. 

K. S.D. Conviction confirmed; 
Or ae Sentence reduced. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 197 or 1924. 
November 6, 1924. 
Present:—Mr. Baker, J. C. 
RAJMAL—Accusgp—APPLICANT 

; Versus 
à EMPEROR——OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 97; 109, LH- 
Right of private defence, when can be availed of— 
Abetment, what amounts to. 

Theright of private defence cannot be availed of 
where there is time to have recourse to the public 
authorities to prevent the commission of an offence 
against the person or property of the person concern- 
ed. [p, 14, col. 2.] l l 

In order to convict a person of abetting the commis- 
sion ofa crime, it is not only necessary to prove that 
he has taken part in those steps ofthe transaction 
which are innocent but it is absolutely necessary to 
connect him in some way or other with those steps 
_of the transaction which are criminal. [ibid.] 


Criminal revision against an order of the 
District Magistrate, Bhandra, dated the 2nd 
May 1924, in Criminal Appeal No. 54 of 1924. 

FACTS (appear from the following 
order of the District Magistrate, Bhandra:— 

A. lease for three years of the lac of 
six villages 
Kamargaon, on batat was given by R. B. 
Indraraj Singh zemendar of Kamtha to 
Rajmal (appellant). Rajmal entered into 
agreement with Mardan Khan (P. W. No. 4) 
by writing Ex, P. 5 which was never execut- 
ed. That agreement gave, for no apparent 
*consideration, 2-annas share of the 8- 
annas share of Rajmalin the lac of the six 
villages to Mardan Khan. That agreement 
was never registered. On the other hand, 
for a time, it seems to have been acted on, 
and Mardan Khan received a payment of 
_ Rs. 450 from Rajmal as his 2-annas share of 


including. Bhasgaon and- 
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‘the first crop pàtked.' This did not seem 


enough to Mardan Khan and the present 
trouble arose in consequence. ` Secondly, it 
would appearsthat R. B. Indraraj Singh later 
sold his 8;annas share of the batai tê Rajmal 
giving Rajmal, therefore,a full 16-annas lease 
in the lac for the three years. At the same 
time when, as I will show, Mar@an began to 
steal. Rajmal’s lac, the zemindar appears | 
to have aided and abetted him (though 
this is not expressly stated in the evi- 
dence, but can only be reasonably infer- 
red from the evidence, e. g., from the 
fact of the zemindar’s presence in the 
village, from the statements of Rajmal; from 
the fact of Mardan and Dadu receiving * 
assistance from Dhivru, the zemindar’s 
servant, and from the fact that the zemindar, 
according to Mardan’s evidence, received 
a share of the spoil of Mardan and Dadu). 
Mardan being dissatisfied with his treat- 
ment by Rajmal, determined to take the 
law into his own hands and take what he 
thought was his 2-annas share of the lac. 
Now itis quite clear that if Hx. P. 5 has 


_ any meaning itis this that Mardan Khan is 


to receive 2-annas share, 1.6, 25 per cent: of 
Rajmal’s profits in consideration of his 
services in propagating and collecting the 
lac in the villages received in batat by 
Rajmal. There is no direct evidence on 
record to tell me this, but it seems to me 
the only reasonable explanation of the facts 
as put before me. Why should Rajmal give 
Mardan 2-annas share gratuitously? Mardan 
himself states that he assisted Rajmal in 
planting seed lac and collecting it, and, 
therefore, I think my explanation is obvious- 
ly correct. Mardan, however, on the strength 
of this Ex. P. 5, sold half of his 2-annas 
share to Dadu, a relative of his, apparently 
of the lathyal type who has a previous 
conviction for rioting and was a suifable 
man for introducing into an affair like th®- 
presents Dadu, to translate thé picturesque 
vernacular phrase, “bought a quarrel” 
i.e, he bought l-anna (without paying 
any money) share of Mardan’s share. (This 
is quite a common custom. A has a field," 
which B wrongfully claims. So B leases 
for an imaginary consideration the field 
to C, as hjg-a ruffian as B can find. B now 
has as an assistant against A aman who 
has everything to gain and nothing to lose). 
Now if is clear that even supposing Rajmal 
had gifted 2-annas share to Mardan Khan, 
Mardan cannot sell half of that sh&re with-, 
out Rajmal’se permission, Secondly, if 
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Mardan has a 2-annas share of six villages 
it is to be presumed that the allocation of 
that 2-annas should be made by Rajmal. 
What actually happened was that Mardan 
decided that his 2-annas share consisted 
in two villages (Bhasagaon, and Kamar- 
gaon) out of the six (whichis prima facie 
a generous gstimte in favour of Mardan), and 
he told Rajmal that he was going to collect 
the lac from there with Dadu. “Raj mal instead 
of going to the Police decided to meet force 
with forge. His brother Ishwardas (accused) 


with Keshrimal (accused) and the other 


accused and servants (four of whom were 
wanted for this case but absconded) were 
sent to collect lac and . oppose Mardan and 
Dadu in their operations. 

Between Yth May 1923 and 12th May 1923 
rival lac picking went on. Ishwardass’ party 
saw Mardan and Dadu’s party picking lac, 
(the latter being abetted, as I have shown, by 
the zemindar). Mardan admits that he 
prevented Rajmal’s men (pages 22 and 23 
of record). Then, according to Mardan’s 
evidence, the lac collected “by Ishwardas 
was taken by Dadu and Dhivru (the 
zemindar’s servant) and divided. Ishwardas 
left to consult Rajmal in Gondia. What 
„exactly was decided between them is not 
known but I agree with the lower Court 
in finding that Rajmal decided to decide 
the matter by force. P. W. No. 10, Mahadeo, 
deposes that Radhesingh accused, Rajmal's 


. brother, offered him money to:go with 


him to Bhasgaon to help the quarrel. 
Radhesingh asked one Bansi to come to 


- Rajmal to settle the amount to be paid. It 


is clear that on 12th Radhesingh with the 
three appellants Keshrimal, Indrapalsingh 
and Ishtvardas; and the four absconders, 
Hindustani lathyals, met Mardan Khan 
and Dadu ret@rning from the jungle of 
Kamargaon with a great number of coolies 
andea fight ensued. In that fight Mardan 

han and Dadu, as they deserved, got the 
worst of it, and Dadu sustained à broken 
arm. 

It was for this attack on Mardan and 
Dadu that the accused were convicted under 
s. 147, Indian -Penal Code, Rajmal being 
challaned under ss. 147, 109, Indian Penal 
Code, also. 

"Mr. Erach Shah, for the Applicant. 

Mr. G. P. Dick, for the Crown. 

ORDER.—The facts are fully set out in 


. the judgment of the District Magistrate. 


banana e 


‘The aęplicant has been convicted o 
abetment of rioting and jt is contended that 
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there is absolutely no evidence against 
him. Iam of opinion that this is so. 

The lac in connection with which the riot 
occurred is the property of thé applicant 
and the persons engaged in*the riot, were 
his servants. The applicant admittedly 
was not himself present and there 18 no 
evidence that he instigated his servants to 
to use force. The evidence of P. Ws. Nos. 6 
and 10 is hearsay. P. W. No, 6 says that 
Rajmal’s brother and-servants said Rajmal 
had given them orders to prevent his 
opponents from taking away lac. P. W. No. 
10 says that one of Rajmal' s servants tried, 
to engage him to join them and told him 
to settle the amount with Rajmal. The 
witness did not go to Rajmal and did not 
join his servants. There is absolutely no 
direct evidence ofany statement by Rajmal 
or any orders given by hign to his servants, 
and the case against him rests on mere 
suspicion, The District Magistrate admits 
that it is not known what exactly was decid 
ed between Ishwardasand Rajmal. Ishwar- 
das, whois Rajmal’s brother, was present at 
the riot. 

Ido not think there is any evidence 
against Rajmal which is sufficient for hfs 
conviction. I agree with the District 
Magistrate that the ri ght of private defence 
cannot be availed of as there was time to 
haverecourse to the public authorities, 
This point however does not arise as lam 
of opinion that the conviction cannot 
stand. No doubt there is suspicion against 
Rajmal for whose benefit it was that the 
other party should be prevented from 
removing the lac, but to convict him of 
abetment it is necessary to prove that he 
gave orders to his servants to prevent 
the removal by force. It was long ago 
laid down in the case of Queen v. Nim 
Chand Mookerjee (1) that in order to con- 
vict a person of abetting the commission 
ofacrime, it is not only necessary to. prove 


that he has taken part in those steps of the e 


transaction which are innocent, but in some 
way or other itis absolutely necessary to 
connect him with those steps of the trans- 
action which are criminal. 

- The latter link is lacking here. The 
conviction will accordingly be: set aside and, ` 
the fine, if paid, refunded. 

G. R. D. Conviction set a 


(1) 20 W. R. 41 Cr. - 
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SIND JUDICIAL COMMIS- 
, SICNER’S COURT. 
CRIMINAL APPEAL No. 12 oF 1924. 

e April 3, 1924. 

Present:—Mr. Kincaid, J. C., 

° and Mr. Aston, A. J. C. 

KHAIRO AND OTHERS——ACCUSED— 
APPELLANTS 
versus 


EMPEROR-~--RESPONDENT. 
Bombay District Police Act (Bom. Act IV of 1890), 
ss. 11, 51 (e), 58, Sch. B—Jurisdiction of Police Officer, 
scope of—Police Officer aiding another officer, outside 


. area of jurisdiction, whether on duty—Police Officer— 


Penal Code (Act XLV of 1860), s. 833. 

For the purposes of the Bombay District Police Act 
of 1890, Police Officersof every grade are appointed to 
an entire District in which they have to serve and are 


. to be deemed ® be on duty in all parts of that Dis- 


trict. Although a Police Officer may be outside the 
area of his jurisdiction, he is bound within the limits 
of the said District t6 aid another Police Officer when 
called on by him to do so or to keep order in streets, 
etc., as required under ss. 51 (e) and 53 of the said 
Act. [p. 17, cols. 1 & 2.] 

Therefore, any person assaulting a Police Officer 
while he is engaged in discharging the duty laid on 
him as a member of the Police force is guilty of 
an offence under s. 333, Penal Code. [p. 17, col. 2.] 

Emperor v. Madho, 42 Ind. Cas. 917; 40 A. 28; 15 A. 
$. J. 813; 19 Cr. L. J, 5, distinguished. 


Appeal against the sentence and convic- 
tion of the Additional Sessions Judge, 
Hyderabad (Sind). 


` Mr. W. Lobo, for the Appellants. l 
Mr.. T. G. Elphinston, Public Prosecutor, 
for the Crown. 


JUDGMENT. —The facts of this case 
are quite simple but involve one or two 
interesting points of law. In April 1923 
Rewachand was Head Constable of Mahrab- 
pur. He had a warrant sent him to enable 
him to secure some fugitives from Justice. 
A certain Bhagat Kanwar a singer of some 
repute was going to give a performance 
at Kumba Lima, atplace some miles away 
from Mahrabpur and it occurred to Rewa- 
chand that he might possibly find the men 
whom he sought among the crowd, assembl- 
ed to listen to Bhagat Kanwar's music. 
Now Kumba Lima was in the jurisdiction of 
the Head Constable of Khadar, Natho Khan. 
He was somewhat alarmed about possible 
dangers that might arise from the presence 
of a large crowd that was to assemble 
there and he attended the performance 
with four subordinate constables Moundal 
Khan, Ghazi Khan, Sumar Khan and 
Rasulbux. When Natho Khan saw Rewa- 
chand at Kumba Lima he called on him 
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also for help and put him oh duty from 8 
P, M., on April 23rd to 1 °A. m., of the 24th. 
While he was on duty at the outskirts of 
the ‘crowd he heard a Bania called Pariomal 
complaining that one Khairo now ’dcecused 
No, 1 was trying to pick his pocket. Rewa- 
chand went to Pariomal’s assistance. 
Khairo resisted but Rewachan@ pulled him 
out ofthe crowd. Khairo then called out 
for help and one Sajan Khaskheli incited A 
band of some 15 men to rescue .Khairo. 
They were armed with lathisand they beat 
Rewachand senseless. While he lay sense- 
less, he was robbed of hismoney and his 
watch, Ghazi Khan who was then on duty 


with Rewachand left him on the ground ° 


and went direct to Natho Khan to whom he 
made a réport that very evening. Natho 
Khan took down the statement and sent 
by Rasulbux to the Sub-Inspector Sakrand. 


He then went to the scène himself, found: 


Rewachand lying there upconscious and 
took him to his lodging. Next morning he 
recorded his statement and learnt from 
him ninenames. Then he sent Rewachand 
to the Sakrand Hospital. He was treated 
there by Mr. Udharam the Medical Officer 


who found no less than 24 contusions on.. 


his head and body and stated that Rewa- 

chand was in bodily pain up to the 5th of 

May 1923. He was not able to discharge 

oe a ee up a the 16th of May 

an at he was only discharged 

the 17th of May 1923. 4 ee j 
In the meantime Natho Khan on the 24th 


tried to secure the nine persons whose names | 


Rewachand had given to him. But he 
could not do soon the 24th and did not 
secure them until the 25th. Natho Khan 
held an identification test on the 25th and 
Ghazi Khan in addition to those whose names 
had already been given picked: out Valy 
Khudabux and Rasulbux. Moundal Khan 
then was able to pick out Valu, Muradal? 
and Rasylbuxe There were som doubts in 
the Sub-Inspector’s mind, however, as to 
what offences the accused persons had com- 
mitted. ; He referred the matter to the 
District Superintendent of Police who 
ordered the prosecution of the accused 
under s. 333 of the Indian Penal Code? 
Eventually they were committed for trial 
by Mr. Hussienbux, the First Class Magis- 
trate of Nawabshah, to take their trial before 
the Additional Sessions Judge of Hyder- 
abad on charges framed under ss. 
147 of the Indian Penal Code. The learned 
Sessions Judge.fowhd the accused guilty 
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of riot under s. 147, and grievous hurt under, 


e 8-333 of the Indian Penal Code. Hesentenced 


all the accused to six months’ rigorous 
imprisonment under s. 147, sentenced’ ac- 
cused N&s, 1 and 2 to three years’, rigorous 
imprisonment under s. 333 and the remain- 
ing accused to 18 months’ rigorous imprison- 
ment under¥s. 333. He further directed 
that the sentences awarded should run 
concurrently, 

Against these convictions and sentences 
the accused have appealed andthe case has 
been argued before us in great detail by 
Mr. Lobo. 

Thé learned Pleader for the defence has 
relied upon an alleged enmity between a 
certain Chandumal, a Bania, villagerand the 
accused and the origin of the enmity is 
somewhat complicated. Dayal who is a 
cousin of Chandumal prosecuted accused 
No. 5 and in thistase accused No. 2 was a 
defence witness. Then Nebhumal whois a 
cousin of Chandumal prosecuted Pamal 
Khan whoisa relative of Khairo accused 
No. 1. Kessumal the brother of Chandumal 
gave evidence for the prosecution. Then a 
Jawali woman named Duri had a criminal 
case against Mangomal and Dayaram, the 
‘uncle of Mangomal is a partner of Dayal 
who is a cousin of Chandumal and Mango- 
mal is connected with Rachumal because 
Rachumal’s brother Bulomal was a partner 
with Mangomal. 

The accused can be divided in three 
groups, all of whom are in some way or 
the other at enmity with Chandumai. The 
learned Pleader's allegation is that owing 
to the enmity Chandumal has organized 
this case against all the accused. In our 
opinion that is mere surmise. In none of 
the incidents has Chandumal himself taken 
any active part and it seems unlikely that 
because cousins of his have quarrelled with 
some of the villagers that he should organize 
a gigantic conspiracy to have all the groups 
at one time sent to Jail. But whatever we 
may think of the learned Pleader’s sug- 
gestion it seems to us to be directly negativ- 
ed by the evidence given by the Police. 
The learned Pleaderfor thedefenceis unable 
to assign any motive for the action of the 


e Police beyond the fact that they were 
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Policemen and as members of*that body 
the Court should assume that they gave 
evidence againsé the accused just in order 
to do evil for evil’s sake. I would formal- 


ly prétest against allegations of this 


charavter. It is unfortunately the case that 
à AE . © e l 
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in every trial over which I have presided 
nearly 30 years, charges‘of this . character 
have been made against’ the Police., I will 
now take the opportunity to state *publicly 
that itis only in the rarest iwstances,that 
I have found any basis for these allegations 
and that in my view the Police are a hard- 
working loyal and thoroughly trustworthy 
body of men who are entitled to all the 
support which Judges and Magistrates can 
give them. We, therefore, are of the opinion 
that the insinuations made against Rewa- 
chand and the other Police witnesses in 
this case are utterly baseless and that they . 
are entitled to the same measure of belief 
which a Court would give ordinarily to wit- 
nesses ofa similar standing. 

Now, I think it may be mken as a 
general principle that when a man is 
attacked and very sewerely beaten his 
desire is not to get persons other than 
his assailants convicted. It is against 
those that he naturally has a grudge and 
it is those whom he wishes to be punished. 
Rewachand could, therefore, naturally be 
anxious to get his real assailants punished 
and not persons against whom Chandum 
might or might not havea quarrel. Directly 
he came to his sense on the morning of the 
assault he mentioned the names of all the 
nine accused every one of whom he knew 
before. Nor was his acquaintance with 


. them unlikely because he had been for 


some two years a Head Constable in the 
neighbourhood. We, therefore, start with 
the fact that Rewachand identified at the 
very earliest possible moment all the nine 
accused persons as his assailants. The 
very night of the commission of the offence 
Ghazi Khan went to Natho Khan and men- 
tioned the names of Khairo accused No. 1, 
Saleh accused No. 4, Sajan accused No. 2 
whom he also knew before. At the identifica- 
tion test Ghazi. Khan further picked out 
three persons Valu accused No. 5, Khudabux . 
accused No. 6 and Rasulbux accused No. 8.° 
At the same identification test Moundal 
Khan picked out Valu accused No. 5, 
Rasulubux accused No.-8 and Muradali 
accused No, 3. Sometime was expended by 
the learned Pleader in trying to discredit 
the identification test. But on this point 
we can do no better than justify our opinion 
of the genuine character of the identifica- 
tion by referring to the words of the learned 
Sessions Judge. He has stated that the 
identification test was according to the 
positive evidence eof the Mashér Khan 
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Mahomed,- carried out with due attention. 
Khan Mahomed was a respectable zemindar 
a stranger -to Khuma Lima and to the 
rivalries apd animosities of the place. His 
evidence was, therefore, in the opinion of 
the learned Sessions Judge and in our 
opinion independent and credible. We 
thus “have the evidence of Rewachand as 
to the identity of the accused corroborated 
by two other entirely independent persons 
Ghazi Khan and Moundal Khan. Only one 
of these accused, namely No, 7 Moulabux, 
has not been identified by Ghazi Khan 
and Moundal Khan. Butas Rewachand’s 
evidence as regards the other accused has 
been corroborated by the other two Police- 
men on duty we think it a fair inference 
that he is correct as regards accused No. 7 
as specially As accused No. 7's identity has 
been sworn to by the two Bania witnesses, 
Rochumal and Ch@bdumal. 

We thus are of the opinion that accused 
Nos. 1, 2 and 9 were among the assailants of 
Rewachand. 

The learned Pleader has put forward 
some legal pleas on his client's behalf. They 
have received due and careful considera- 
tien from the learned Sessions Judge. Now, 
the first question which arises from the 
learned Pleader’s arguments is whether the 
Head Constable Rewachand was at the time 
of assault in Police uniform. On that point 
we have Rewachand’s own statement that 
he was wearing Police coat and Rewachand’s 
statement has been confirmed by Natho 
Khan. 

Another and more important contention 
is whether he was at the time of the assault 
on duty, Rewachand is, as I have already 
paid, Head Constable of Mahrabpur and 
Mahrabpur is some little distance from 
Khadar which is ‘outside Rewachand’s 
jurisdiction. Mr. Lobo has contended that 
as Rewachand was outside his jurisdiction 
he could not be said on duty. Now under 
8.32 of the District Police Act (IV of 1890) 
every Police Officer shall for all purposes 
of this Act be deemed to be always on 


. duty in the area for which heis appoint- 


ed or to which he is lawfully transferred 
and under Sch. B of s. Il it is clear 


. that the Police Officers of every grade are 


appointed tothe entire district in which 
they have toserve. Thusfor the purposes 
of the District Police Act under ss. 11 and 
32 Rewachand was, in our opinion, on duty 
in all parts of the Nawabshah District. 
Now Rewachand was in Nawabshah District 
2 9 J 


KHAIRO 0° ËMPERÔR. 


‘stable to obey it. 
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when he was attacked and beaten and. 
although he was outside, his own jurisdic-. 
tion he was bount under g. 51 (e) to aid 
another Police Officer when called om 
by him or in case of need in the dispharge, 
of his duty, in such ways as would be 
lawful and reasonable on the part of the. 
officer aided. It was also his guty under 
s. 53 to help him to-keep order in the 
streets and at and within fairs and temples 


` 


or any other place on public roads. He had” 


been called upon by Natho Khan to assist 
him in the lawful purpose of keeping 
order at the fair in progress in Kumba 
Lima and had he refused to answer ,the 
call in such a case he would have been 
guilty of gross dereliction of: duty. Our 
attention has been drawn to the case of 
Emperor v, Madho (1), where a Police Con- 
stable was assaulted while endeavouring to 
enforce an order passed „by the District 
Magistrate which orderhad become obsolete. 
That case, however, is widely to be distingu- 
ished from the present one because the 
District Magistrate’s order had ceased to be 
in force and it was no longer a lawful 
order and it was not the duty of the Con- 
Therefore when the 


Police Officer was carrying out that order . 


as their Lordships very-:properly remark- 
ed, he could not be said to be discharg- 
ing his duty as a public servant. Here, 
however, Rewachand was discharging the 
duty laid upon him as a memper of the 
Police force and any person who assaulted 
him in the manner in which he was assault- 
ed was guilty of an offence under s. 383, 
The last point whiclf arises from the 
learned Pleader’s arguments is whether 
there was a common intention sọ as to 
make the offence one under s. 147. On this 
point I think there can be mo doubt that 
the evidence of the witnesses has establish~ 
ed that when Rewachand was assaulted 
the accused Sajan called on a band of 14 or 
15 persons to rélease Khairo and to beat 
the jamadar. The fact that subsequently. 
the persons appealed to by Sajan beat 
Rewachand and: rescued Khairo is con- 
clusive to our minds. that they were all 
acting with the common intention. They: 
were all thus guilty of riot and also guilty 
of offence umders, 333. 
The learned Pleader finally has made an 
appeal that the sentences are excessive, 
We regret that. we are unable to agreg 
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with him. In our opinion the offence com- 


mitted by the accused in beating most’ 
violently, and cruelly, a perfectly unoffend-. 
ing Head Constable was 4 crime of a‘grave: 


character. Ifthe learned Additional Ses- 

sions Judge's sentence errs at all ib errs, in 

our opinion, on the sideof leniency. s 
We confym the convictions and sentences 

of the ower Court and dismiss their 

appeals. 
K S. D. 
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LAHORE HIGH COURT. 
CrimtxaL APPEAL No, 702 oF 1924. 
November 18, 1924. 
Present:—-J ustice Sir Henry Scott-Smith, 

Kr., and Mr. Justice Fforde. 
KHEMAN— APPELLANT 
versus 
JEM PHEROR--Oprpositnm Party. 
Criminal Procedure Code (Act V of 1898), ss. 164, 


588—Evidence Act (I of 1872), s. 80-—-Confession, - 


recording of-—Procedure—Memorandum, contents of— 
Certificate, defective—Statement of Magistrate record- 
ing confession, whether can cure defect. 

A confession was recorded by a Magistrate and at 
the foot of the confession the Magistrate made the 
following note :—~“The statement was written in my 
presence and hearing: It was read over to the 
accused and he admitted it to be correct. It contains 
a true and full account of the statement made by him.” 
There was a note at the head of the confession that 
the accused was fully made to understand that he 
was not subject to any compulsion or coercion and 
that he was at liberty to make whatever statement he 
liked. The Magistrate who had recorded the confes- 
sion was examined as a witness at the trial and stated 
that he had warned the accused that any statement 
made by» him would be used as evidence against him. 
He also stated that he had put a definite question to 
the accused whether he was making the confession 
voluntarily and tH&t the accused replied that he was 
making the confession of his own free will: 

Held, that the certificate appended to the record of 
. * the confession did not comply with the provisions of 

8. 164 (3) ofdhe Or. P. ©., but that the defect was 

cured by the statement made by the Magistrate who 

had recorded the confession and that the confession 
was consequently admissible in evidence. [p. 20, col. 1.) 
Per Scott-Smith, J—Though e. 164 of the Or. P. C. 
lays down that no Magistrate shall record any such 
confession unless, upon questioning the person making 
it he has reason to believe that it was made voluntarily, 
e yet it is nowhere laid down that the Magistrate shall 
record any note showing what question, he has put to 
- the person and how he has satisfied himself that the 
confession is being made voluntarily. At the same 
time it is advisable that a Magistrate recording a 
confession should fecord a memorandum showing that 
he has, by questioning the person making it, satisfied 
himself hat the confession is being made ‘voluntarily, 
. [P: 2l, col, LJ è + : 
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Per Fforde, J.—Section 164 of the Cr. P. C. is ore 


Of the exceptions to the main principle of evidence 


that a document recording a confession may not be 
given in evidence when the witness to the statement. 
can be produced and can prove it by oral testimeny. 
The section being an exception to the well-establish- 
ed rule of law and being applicable to criminal! pro- 
ceedings its provisions must also be complied with in 
the strictest possible mammer. The essential réquire- 
ments ofthe section are that the Magistrate who 
records the confession shall before doing so explain 
to the person making it that he is not bound to make 
any confession at all and thatif he does so it 
may be used as evidence against him. And no 
Magistrate shall record any such confession unless 
upon questioning the person making it, .he has reason 
to believe that he will make it voluntarily. The 
statement when duly reduced to writing, in compliance’ 
with these provisions, must contain at the foot of it 
a memorandum to the fact that the Magistrate 
has explained to the person making the confession 
that if he does so it may be usgd as evidence 
against him, that the Magistrate believes that 
the confession has been voluntarily made, that 
it was taken in his presence and hearing, was read 
over to the person making it and admitted by such 


person to be correct and that it’ contains a full and” 


true account of the statement made by him. If the 
memorandum contains the proper note at the foot of 
it it shall be presumed that all necessary formalities 
purporting in the foot-note to have been performed 
have in fact been performed. Where, however, the 
memorandum is defective the defect may be cured by 


" recording the statement of the Magistrate who recoy- 


ed the confession and jf- such statemert shows that 
the requirements of s. 164 ofthe Cr. P. C. were ecm- 
plied with the confession will be admissible in evi- 
dence. [p. 21, col. 2.] 


Criminal appeal from an order of ihe 
Sessions Judge, Amritear, dated the Ist 
August 1924. l 

Mr. Nanwan Mal, forthe Appellant. 

The Government Advocate, for the Op- 
posite Party. i 


JUDGMENT, 


Scott-Smith, 3.—Kheman has been. 


convicted by the Sessions Judge of Amritsar 
of the murderof Ram Sarup,a resident of the 
Reformatory Settlement, Amritsar, by cut- 
ting his throat with a razoron the 20th 
April 1924, and has been sentenced to death. 
He has appealed to this Court and has been 
represented at the hearing by a Vakil, ande 
the -case is also before us for confirmation 
of the sentence of.death under s. 374 of the 
Cr. 2.6; l 

On the 19th April 1924, that is, one day 
before the murder Ram Sarup was admitt- 
ed. into ihe hospital attached to the Refoyg- 
matory sufferring from fever. On the after- 
noon of the 20th April Bhole (P. W. No. 22) 
and Natha (P. W. No. 23) visited him 
there,.and his wife Musammat Bhagwati 


(P. W. No. 8) and the appellant Kheman 


were alsé there. ‘After the departure of 


~ 


` 
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“ Bhole and Natha the appellant sent Musam- 
mat Bhagwati away to return a dish (parat) 
which had been borrowed from the house 
of one Rup Ram. The appellant remained 
alone with the “deceased and, according to 
the theory for the prosecution, murdered 
him by cutting his throat with a razor, after 
which he threw the razor over the outer wall 
in front of the hospital and washed his 
hands ata tap where he was seen by Jalal 
(P. W. No. 4). After this, according to the 
statement of Musammat Bhagwati, he met 
the latter returning to the hospital and 
told her that her husband had a pain in his 
chest and that she should fetch him some 
turmericasaremedy. Musammat Bhagwati 
says she returned to her quarters, got some 
turmeric an@ poundedit. She then heard 
Misri (P. W. No. 6) shouting to her that 
her husband had Ween murdered, 

The motive for the murder is said to have 
been (1) that the appellant wanted to start 
an intrigue with Afusammat Bhagwati and 
in order to achieve his object committed 
the crime; and (2) that the deceased owed 
some money to the appellant which the 
latter had repeatedly demanded but the 
deceas2d had not paid. It is clearly proved 
by evidence on the record, and the appel- 
lant also admits this, that he used to live 


in the same house as Ram Sarup, but some: 


months before the murder he left his house 
and resided in another, alsoin the Refor- 
matory Settlement. Musammat Bhagwati 
has given evidence that the appellant gave 
her a powder by way of a lovecharm which 
she was to eat, that she told her husband 
of this and that the latter then turned the 
appellant out of his house. She has also 
stated, and there does not appear to be any 
reason to disbelieve her, that on the night 
of 19th April, when her husband was in 
the hospital, the appellant came and knocked 
at the door of her quarters, but she would 
not let him in. Herstory about the powder 
‘is corroborated by Bhole (P. W. No. 22) 
who states that two months before the death 
of Ram Sarup his wife showed him a powder 
saying that it had been given to her by 
Kbheman in order that she might eat it, 
_ and that she told this story to her husband 

and the members of the brotherhood and 
on this account Ram Sarup turned Kheman 
out of his house. The appellant has ad- 
mitted even in the Sessions Court that 
when he and Musammat Bhagwati were 
sitting with Kheman on the eveping of the 
day of the murder hé sent her away to 
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return the parat to Rup Ram, but he slatcs 
that he followed her at a few paces distance. 
The statement of Musammat Bhagwati that 
after ‘returning ths parat she powdered up 
turmeric fpr her husband is bornefout by 
the statement of Umrao (P. W. No. 20) re- 
corded vy the Committing Magistrate. He 
stated that Musammat Bhagwatf came and 
asked him to give her some tumeric, that 
he gave her some which she began to grind* 
and that she was still grinding it, when 
Misri came running, saying that Ram 
Sarup was lying senseless and bleeding. 
He and others then ran to the dispensary 
and discovered that Ram Sarup was déad.. 


On the 22nd April Sardar Hari Singh, 
Deputy Commissioner, Criminal Tribes, came 
to theReformatoryand ordered thata search 
should be made for the lethal weapon. A 
search was accordingly nfade and a razor 
(Ex. P. No. 4) was found on, the other side. 
of the outer wall, which is near the hospital 
and some 60 feet from it. This razor was 
subsequently found by the Imperial Sero- 
logist to be stained with human blood and 
was identified as the property of the appel- 
lant. The evidence of P. W. No. 18, Sub 


Inspeclor Zulfiquar Khan, shows that the’ 


appellant gave information which led to 
‘the discovery of the person from whom 
he had purchased this razor for Re. 0-5-0, 
‘The appellant told the Investigating Police 
‘that he had purchased the razor from a 
barber outside the Ram Bagh Gate of 
Amritsar City. He took the party there 
“where four or five barbers were sitting, 
‘and the appellant said that the barber from 


‘whom he had purchased the razor,was not - 


one of them. Inquiry showed that there 
was another barber who used to sit there 
and whose name was Muhammad Sharif, 
and when the latter came up the appellant 
at once identified him as the person fron» 
whom he had. purchased the eazor. Mu- 
hammad Sharif has given evidence in sup- 
port of this, and there is other evidence 


“also, detailed by the learned Sessions Judge 
of persohs who identified the razor as be- 
-longing to the appellant. It has a red 
-handle and some moon-shaped marks on 


the blade, which the Judge says could be 
easily identified. I do not see any reason 
at all to disbelieve this evidence, and I 


“consider it to be clearly eproved that the 


razor found within some 70 feet, of the 
scene of the murder belongs to thé appel- 


lant.. The muyrderer could easily have 
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thrown it over the wall to the place where 
it was found two days after the murder. ’ 

Finally, we have the accused's confes- 
sion which was recorded by Bawa. Sam- 
puran, Singh, Magistrate, First Class, and 
Superttendent of the Reformatory on the 
‘23rd April. He states that Chaudhri 
Devi Dial Assistant Superintendent, told 
him that the appellant was confessing, and 
„he, therefore, recorded his statement. 
Ohaudhri Devi Dial has also in his evi- 
dence-stated that the appellant confessed 
the murder before him, but he was not 
asked as to the actual words used by the 
appellant, and his evidence on the point 
is, therefore, not of much use.’ Objection 
has been taken to the confession both in 
the Court below and before us on the 
ground that it has not been recorded in 
accordance with the provisions of s. 164 
of the Cr, P. O. The learned Sessions 
Judge has pointed out certain irregulari- 
ties which were committed by the Magis- 
trate, but he examined Bawa Sampuran 
Singh as a witness, and held that any 
defects in the recorded confession have 
been cured under the provisions of s, 533 
of the Code. Section 164 (3) of the Code 
lays down that a Magistrate shall, before 
recording any such confession, (1) explain 
to the person making it that he is not 
‘bound to make a confession; (2) that, if he 
does so, it may be used as evidence against 
him; and (3) that no Magistrate shall 
record any such confession unless, upon 
questioning the person making it, he has 
reason to believe that it was made volun- 
tarily. It is also laid down that after he 
has recorded any confession he shall make 
a membdrandum atthe foot of such record 
to the following effect:— 

“I have exptained to (name) that he is 
wot bound to make a confession, and that 


„if ehe does so, any confession he may 


make may be used as eyidence against 
him, and | believe that this confession was 
voluntarily made. It was taken in my 
presence and hearing and was read over 
to the person making it and adħitted by 
him to be correct, and it contains a full 
and true account of the statement made 


e by him. 
(Signed) A.B., 
Magistrate,” 
Now in the present case the certificate 


* 


at the foot of the confession is merely as 
follows — ne 
“The statement was-writtenin my. pre- 
a 


ú e i e 


+ 


+ 
KHEMAN P. EMPEROR. 


4 
[88 I. ©, 1925) 


sence and hearing. It was read over to . 
the accused, and he admitted it to be 
correct. It contains a true and full 
account of the statement made by him.” 
The rest of the certificate as provided 
for in s. 164 does not appear on the record. 
The first question is whether the appel- 
lant was given to understand by the 
Magistrate that he was not bound to make 
a confession. In regard to this, there is 
a note at the head -of the confession that 
Kheman, accused, was fully made to 
understand that he was not subject to any 
compulsion or coercion, and that he was 
at liberty to make whatever statement he 
liked.: In his statement also at page 11 of 
the record the Magistrate states “I ex- 
plained to the accused thatehe was not. 
under any compulsion, and that he was at 
liberty to make whataver statement he 
liked.” In my opinion this undoubtedly 
means that it was explained to the accused 
that he was not under any complusion to 
make any particular statement and that 
he could make any statement which he 
liked. I have no doubt that Kheman 
fully understood that he was not bound 
to make any confession unless he liked. 
As to the second point whether he was 
told thatifhe made it it might be used 
as evidence against him, the Magistrate in 
reply to a question put in cross-examina- 
tion stated (see page 11, line 25, of the 
record): “I did warn the accused, however, 
that the statement recorded by me would 
be used as evidence against him.” I con- 
sider that the second provision laid down 
in s. 164 (3) and referred to above has been 
fully complied with. The next point is 
whether, prior to recording the confession, 
the Magistrate satisfied himself that 
Kheman was making it voluntarily. In this 
connection the Magistrate stated (see page 
11, line 4): “I did put a definite question 
to the accused whether he was voluntarily 
making the confession before me and he: 
did reply that he was making the confes- 
sion of his own free will. It is an omission 
that I did not put the question and his 
answer in my note, or in his statement. 
I fully believe that the confession was | 
quite voluntary, though my this belief 
also is not recorded in my note below the 
statement.” In my opinion this is quite 
sufficient to show that the Magistrate did 
satisfy himself as is required by s. 164 
(3) that the confession was being made 
voluntarily, I, therefore, agree-with the 
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learned Sessions Judge that the defects in 
the recorded confession have been cured 
by the*stagfement made by the Magistrate 
in Court and,would hold accordingly that 
it is admissible in evidence. I wish to 
point odt here that, though this section 
lays “down that no Magistrate shall record 
any such confession unless, upon ques- 
tioning the person making it, he has reason 
to believe that it was made voluntarily, 
still it is nowhere Maid down that the 
Magistrate shall record any note showing 
what questions he has put to the person 
‘and how he has satisfied himself that the 
confession is made voluntarily. At the 
same time Iam ofopinion that it is advis- 
able that the Magistrate should always 
"record a memorandum showing that he has 
by questioning the person making it satis- 
fied himself that” the confession is made 
voluntarily. As Bawa Sampuran Singh is 
himself the Superintendent of the Refor- 
matory it was thought advisable that Khe- 
man’s confession should be recorded by 
an independent Magistrate, and he was, 
therefore, sent to Bawa Jhanda Singh, 
Magistrate, First Class, Amritsar, who re- 
corded another statement of the appellant 
on the same day. In this the appellant 
retracted the confession which he had pre- 
viously made. Under these circumstances 
I do not think that it would be safe 
to convict the appellant of the murder of 
Ram Sarup if the confession stood alone, 
but, as the evidence detailed above, shows 
it has been corroborated in material par- 
ticulars. The corroborative evidence will 
be found well-summarised under six heads 
in the judgment of the learned Sessions 
Judge on page 34 of the printed record. 
Even leaving the confession . altogether 
out of consideration the circumstantial 
evidence seems to me to point very strongly 
to the fact that the appellant committed 
the murder but reading it along with the 
confession I do not think that there can 
ye any doubt whatever that the’ appellant 
did commit the murder. The assessors 
were unanimously of opinion that his guilt 
was fully proved, and I have no hesitation 
in agreeing with them. 
° I would, therefore, dismiss the appeal 
and confirm the sentence of death. 
Frorde, J.—I agree. The question whe- 
-ther or not the document recording the 
confession may be admitted in evidence 
is one of supreme importance. The oral 
‘evidence’ is corroborative of the story as 
d 
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recorded in the written, confession, but I 
agree that such evidence would hardly be 
sufficient in itself to establish a conviction 
in the present: case. R 

Section 164 of the Cr. P. 0, is ong of the 
exceptions to the main principle of evi- 
dence thata document recording a confes- 
sion may not he given in evidertce when 
the witness to the statement can be pro-, 
duced and can prove it by oral testimony. 
Section 164 being an exception to the well- 
established rule of law, and applying as 
it does to criminal proceedings, its pro- 
visions must always be complied witk in 
the strictest possible manner. The essen- 
tial requirements of the section are that 
the Magistrate who records the confession 
shall before doing so explain to the person 
making it— 

(1) that he is not boued to make any 
confession at all; and 

(2) that, if he does so, ite may be uséd 
as evidence against him. 
_ And no Magistrate shall record any such 
confession, unless upon questioning the 
person making it, he has reason to believe 
that he will make it voluntarily. The 


document when duly reduced to writing- 


in compliance with these provisions must 
contain at the foot of it a memorandum to 
the effect that the Magistrate has explain- 
ed to the person making the confession that 
if he does so, it may be used as evidence 
against him, that the Magistrate believes 
that the confession has been voluntarily 
made, that it was taken in his presence 
and hearing, was read over to the person 
making it and admitted by such person 
to be correct and that it contains a’full and 
true account of the -statement made by 
him. These provisions, which appear in 
the section as amended by Act XVIII of 1923, 
are somewhat fuller than the section as. ih 
originally stood. The original section only 
required’ that the Magistrate upon ques- 
tioning the maker of a confession should 
be satisfied that it was made voluntarily. 
The memorandum} which was to be appen- 
ded to the statement, merely required to 
be to the effect that the confession was 
voluntarily made, that it was taken in the 
presence and hearing of the Magistrate, 
was read over to the person making it 
and admitted by him to, be correct and 
that.it contained a full and true account 
of the statement made by him. e 

It will be observed, therefore, that there 
are two new “provisions in the amehded 
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section, . viz.,- that the person . making it 
must be warned “that he» need not make 


any confession at all, and that, if he does 
so, such confession may be used aô evi- 


- dence Against him. i 


` Ifthe memorandum contains the proper 
note at the foot ofit, it shall be presumed 
that all n#cessary formalities purporting 
in the foot-note to have been performed 
‘have in fact been performed. This pre- 
sumption of correctness arises under s. 80 
of the Indian Evidence Act. Were there 
no other statutory provision qualifying 
s. 164 it is clear that a confession record- 
ed ‘under its provisions could not be 
admissible in law without the foot-note 
which has been referred to. Section 533, 
however, provides that where a confession 
or other statement under.s. 164 or 364 has 
been tendered or received in evidence, and 
any of the provisions of either of these 
sections have,not been complied with by 
the Magistrate recording the statement, 
the Court shall ‘take evidence that the 
statement was duly recorded, and upon 
such evidence it shall be admitted if the 
error has not injured the accused as to his 
defence on the merits. The words in 


`s, 999 “duly made the statement recorded” 


must mean that the statement was made 
in accordance with and subject to the 
provisions of s,.164,. otherwise it could 
not be held to be “duly made.” 

‘In the present case the foot-note to the 
recorded confession complies with the pro- 
visions of s. 164 before it was amended 
by the Act of 1923. The Magistrate 
apparently was not aware that this section 
had begn amended and consequently acted 
in ignorance of the new provisions which 
had been added. The Magistrate, however, 
under. the provisions of s. 533 was duly 
called asa witness and examined, and his 
eevidence shows that he did in fact comply 
with the provisions which aee now enacted 
in the amended section. That being so 1 
have no doubt that thé document in which 
the confession is recorded .was, properly 
‘admitted. in evidence. 

Iam satisfied that the offence for which 
«the appellant has been convicted has been 


e established beyond any possibility of doubt. 


Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL REVISION No. 1089 oF 1924, 
February 24, 1925, ° 
Present:—Mr. Justice Fforde and 
Justice Sir Henry Scott-Smith, KT. 
Bawa SARUP SINGH—-PETITIONER 


VveErSUs 


EMPEROR—Obpposite Party. 
Criminal Law Amendment Act (XIV of 1908), s. 1? 
(2)--Managing or taking part in meeting of unlawful 
association—-Evidence Act (I of 1872), ss. 85, 65, 67, 81 
-——-Newspapers, contents of, admissibility of—Attend- 
ance register of association, proof of—Local Gazette, 
genuineness of—Presumption. 


To substantiate a charge under sub-s. (2) of s. 17 of 


the Criminal Law Amendment Act it is necessary to 
prove that the association in question was an unlawful 
one and that the accused managed or assisted in its 


management, or promoted or assisted én promoting a. 


meeting of the association, or of any of its members 
as such members. [p. 24, col. 1] 

The genuineness of a Local Sazette must be pre- 
sumed under the provisions of s.81 of the Evidence 
Act. [p. 23, col. 2.) l 
- A newspaper cannot be admitted in evidence with- 
out formal proof of the fact that it is what it alleges 
to be. [p. 26, col. 1.] 

A mere production of a newspaper is no proof of the 
truth ofits contents. A statement contained in a 
newspaper unless specifically proved as having been 
made by a particular person can only be treated &s 
an anonymous statement and. merely hearsay and 
consequently inadmissible in evidence. [p. 25, col. 2; 
p. 26, col. 1.] 

Where a register alleged to belong toa particular 
association is produced in order to prove that certain 
members of the association took part in a meeting of 


the association and put their signatures on the register- 


in token of attendance it musi bs proved by oral 
testimony that the register wasin facta register of 
attendance kept for the purpose of recording the 
names of the persons who were present at a meeting 
on the date appearing over their names gnd it must 
further be shown that the signatures were in fact 
those of the persons whose names so appeared. This 
may be done by producing the writers themselves or 
by producing some person who actually saw the 
signatures being written or a person who is acquaint- 
ed with the handwriting of the writers or by com- 
paring the handwriting of the signature with any writ- 


-Ing proved to the satisfaction ofthe Court to be 


genuine, [p. 26, col. 2.] 


Criminal revision from an ordér ‘of the 


Sessions Judge, Amritsar. 
Messrs. B. R. Puri and H. D. Bhalla, for 
the Petitioner. l 
Mr. Sleem, for the Opposite Party. 
JUDGMENT. 
Fforde, J.—The petitioners, Sarup 
Singh, -Jagat Singh, Raja Singh and 


' Mehtab Singh have been convicted by 


a Magistrate invested with First Class 


powers of an offence under s. 17 (2) of 
the ‘Criminal Law Amendment Act, 1908, 


and have each been sentenced to two years" 


‘rigorous imprisonment together with a fine 


of Rs. 500. 
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The petitioners appealed to the Sessions 
Judge of Amritsar, who dismissed their 


appeals.. They now apply to this Cour: 
under s. 439, Cr. P. C., for revision of the 


decision of the Appellate Court on the 
ground, mainly, that there was no legal 
evidénce before the Court to warrant a con- 
viction. The charge upon which they were 
tried runs as follows:— 

“That you on the 7th day of January 1924 
at Amritsar being members attended a 
meeting of the General Committee of the 
Shiromani Gurdawara Parbandhak Com- 


-mittee held at Akal Takhtand passed resolu- 


tions embodied in Ex. P. D. which re- 
solutions amount to an act of manage- 
ment of the said Shiromani Gurdawara 


Parbandhak® Committee which has been 
duly declared an unlawful association 
by Punjab Govérnment Notification No. 
23772, dated the 12th “October 1923, and 
thereby committed an offence punishable 
under s. 17 (2) of Act XIV of 1908, Criminal 
Law Amendment Act. 

Section 17 (2) of Criminal Law Amend- 
ment Act enacts that :— 

e \Whoever, manages or assists in the 
management of an unlawful- association, or 
promotes or assits in promoting a meeting 
of any such association, or ofany members 
thereof as such members, shall be punish- 
ed with impnisonment for a term which 


‘may extend to three years, or with fine, or 


with both.” F 

To substantiate a charge under this sub- 
section it is necessary to prove, (1) that 
the association in question: was an unlaw- 
ful ons, (2) that the petitioners managed 
or assisted in its management, or (3) promot- 
elor assisted in promoting -a meeting of 
the association or ofany- its meilvers as 
such members. 

In the present case the prosecution 
had to prove (1) that the petitioners attend- 
ed a meeting of the General Committee of 
that Shiromani Gurdwara Parbandhak Com- 
mittee and (2)- at that meeting passed 
certain resolutions which are seb out in a 
document referred to in the charge as 
Ex P. D. It was also necessary, of course, 
to prove that the Shiromani Gurdwara 
*Parbandhak Committee had been duly 
declared to be an unlawful association. 

The first point taken by Mr. Puri- for 


. the petitioners is that it has not been 


proved that the association was in fact 
an unlawful one. This contention is clearly 


untenable. Section 16 of the Criminal: 
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Law Amendment Act, 1908, as amended by 
the Devolution Act, 1920 provides that if 
the Local Goverpment is of opinion that 
interferes or has for its 
object interference with the adnAristra- 
tion of the law or with the maintenance 
of law and order, or that it copstitutes a 
danger to the publie peace, “tho Local 
Government may, by Notification in the 
Official Gazette, declare such association to’ 
be unlawful. The Local. Gazette, namely, 
the Punjab Gazette of October 12th, 1923, 
has been produced before us. Notification 
No. 23772 of this Gazette declares that the 
Governor of the Punjab in Council by virtue 
of the powers conferred upon him by s. 16 of 
the Criminal Law Amendment Act, 1908, 
as amended by the Devolution Act, 1920, 
is pleased to declare ‘the Shiromani 
Gurdwara Parbandhak Committee to be 
an unlawful association. “Under the pro- 
visions of s. 81 of the Indian Evidence 
Act the genuineness of this Gazette must 
be presumed. Mr. Puri was driven to argu- 
ing that the Gazette is not evidence 
merely because ib was not formally tend- 
ered at the trial. It is clear, however, 
ihat it was produced before the lower 
Appellate Court, and even if it is shown 
that this document was not formally ten- 
dered in evidence, it Is now before us 
and we must accept it as proof that 
the Shiromani Gurdwara Parbandhak Com- 
mitteeis an unlawful association. 

Mr. Puri's substantial argument is that 
there is no legal evidence that any one 
of the petitioners took any part in manag- 
ing or assisting in tha management of 
the association or promoted orassisted in 
promoting its meeting. 

The Crown case is that g general meet- 
ing of the association was heldon the 7th 
January 1924 at Amritsar in a part, of 
thé Golden Temple known as the Akal’ 
Takht, that the petitioners amongst other 
persons were present and thatthey there 
took partin passing certain resolutions 
which resolutions amount.to acts of manage- 
ment of the association orapromotion of 
its meetings within the meaning ofs.17 
(2) of the Act of 1908. The Crown do note 
rely upon, any act of management of the 
association or promotion of its meetings, 


‘other than is supplied by the incidents 


alleged to have occurred onethe occasion of 
the meeting of the7th January. Mr, Puri 
has argued that there is no ef¥idence 
that any. meeting of the associetion took 


s s p 
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- place. . If, however, it has not been proved 
: that the petitiontrs were present at- the 
“meeting in question, it is immaterial so far 
as this petition isconcerned, whether or 
not thg assembly in question ,constituted 
-a meeting of the association, or whether 
„or not the resolution in question was pas- 
‘ged attb&t meeting. I will, therefore, 
consider whether it has been proved that 


„the petitioners were present at this meet- 


ing. 

l T will state shortly what the prosecution 
-allege- took place at the Golden Temple 
-on the occasion in question. This inform- 
atidn is supplied by two witnesses, namely, 
-Sh. Ghulam Hussain, Additional District 
Magistrate of Amritsar, and Khan Karam 
Khan, Deputy Superintendent of Police, 
Amritsar. Sh. Gulam Hussain says that 
in pursuance of instructions he went to 
.the Golden Temple at about 2-15 P. mw. on 
the 7th of January accompanied by certain 
Police Officials and Magistrates. On attempt- 
ing to enter the Temple they were 
resisted by a very large mob of persons 
who were gathered in the neighbourhood. 
A certain numberof Akalis, whom this 
“witness took tobe the leaders of the mob, 
requested that the Police should be with- 
drawn from the steps of the Temple. This 
was done. Some conversation then seems 
to. have taken place between the Akali 
leaders and the authorities who were pre- 
sent. While this was taking place, S. 
Jodh Singh, a member of the Legislative 
Council, appeared on the scene and seems 
to. have offered his assistance as an in- 
termediary. As the result of some con- 
versatien between this gentleman and the 
authorities atyped list of names was given 
to the former., S. Jodh Singh then retired 
with this listfo an upper storey room 
in the Akal Takht. Aftera while a note 


“was sent up by the witness asking him 


‘howlong he would take te whieh S. Jodh 
Singh replied “I have just finished calling 
attendance. They are all coming down. [ 
am simply checking the list.” The wit- 
ness then sent two more notes up to S. 
Jodh Singh to which, however, he did not 
ereply. The witness then accompanied by 
other Officials proceeded to the Glock Tower 
near by. At about 7 P. M. a number 
of persons alleged to have come out of 
the Golden Temple arrived at the Clock 
Tower, As there was a very large crowd 
of spe@tators at this place, the Officials 
moyed on to the kotwdii where a number 
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of persons presently appeared and sur- 
rendered themselves to the Police. 

The evidence of Khan Karam Khan is 
to much the same effect. He added, how- 
ever, that “before the Police Authbdrities 
were driven out of the Golden Temple, a 
Dewan was held and some of the accused 
came downfrom the meeting and made 
speeches”. But in the next sentence he 
adds “I cannot identify the accused who 
made the speech as there was a great rush,” 

There is nothing in the evidence of 
elther of these two witnesses to show that 
the petitioners were amongst the persons 
who werein the Akal Takht, or anywhere 
in its vicinity. All we have is that they 
together with a number of ofher persons 
surrendered themselves tothe Police at 
about 7 or-7-36 on the, evening of that 
day. S. Jodh Singh, who was called as 
a witness for the prosecution, and who 
was the only person who had an opportunity 
of identifying those who were present at 
the meeting which was alleged to be taking 
place inthe Akal Takht was not able to 
assist the prosecution. He says that on 
arriving at the scene some time afttr 
midday, he sdw thousands of people pre- 
sent and a row of Police on the broad 
steps leading from the Thara Sahib side 
to the Akal Takht. On arrival he was 
taken to see the Superintendent of Police 
with whom were standing the Deputy 
Commissioner and an Officer of the C.I, D, 
After some discussion with these persons 
this witness was given a list containing 
a numberof names and was told “to com- 
municate it to those sitting in the upper 
storey of the Akal Takht.” The witness 
went to the storey indicated and on arriv- 
ing there found lots of persons sitting, 
some looking outon to the scene which 
was taking place below, while others were 
standing in groups and some others sitting 
on the floor The witness then adds “I 
cannot say if all theaccused were in the 
upper storey. I am positive that S. Nir- 
mal Singh was there because I had a 
talk with him. As to the others I cannot 
say whether they were there or not. The 
list that was handed over tomewas tick 
marked, and the names tick marked by a 
red pencil by 5. Sant Singh, D. S. P. were 
read out. A list was then handed over to 
me by one of those present in that storey. 
T.cannot re-call his name to my memory. 
Probably» I might be able to recognise 
him. Icannot say positively whether Hx. 

a 
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‘ P.:G. is the same list because it is not 


-in my handwriting and it remained 
‘with mee for two minutes. I handed 
- over that list to one of the Officers present. 
' The*list tick marked was also returned. 


. The list given to me was of the persons 


: who the man giving me the list said, would 
- offer themselves for arrest, I was told to 


sentence in red pencil on Ex. P. F. that “I 
have just finished calling attendance” 
means that I had just finished reading 
out names from the tick marked list handed 


“ over tome by the Police. At first a list 
- was prepared in Gurmukhi and the names 


of that list were compared with the tick 
-marked list given to me by the Police, 


* This is on this account that I said in my 


reply on P. F. that I am simply checking, 


- This was doneontheuppermost roof., The 


list handed over to mewasin Urdu.” The 
witness was then asked ifhe knew any of 
the accused personally, upon which he 
gave the namesof 22 persons whom he 
said he. knew personally. He then added 
“Except S. Nirmal Singh I am not positive 
Zt present whether any of the men named 
above were or were not present at the 


Akal Takht," and he concludes by stating 


-that ‘without referenceto the records of 
-the Shiromani Gurdwara Parbandhak 
Jommittee, I cannot say which of the 
accused named above were or were not 
members of that association. _ 
There is nothing in the evidence of this 


` “witness to show that any oneof the four 


‘petitioners was present atthe Akal Takht 
-on the occasion in question. All we have 
‘is that. their names appeared on a list. of 
suspects which was drawn up by the Police. 
-This list of course, is not evidence against 
‘the persons whose names are therein 
contained andcannot possibly be tendered 
-in evidence. We have a corresponding list 
made in Urdu. There is no evidence as to 
who prepared this list, how it came to be 
‘prepared, whether it was a mere copy in 
“Urdu ofthe list supplied by the Police, or 
‘what in fact it purported to be. This 
‘document, again cannot be given in evi- 
‘dence. The person who wrote it has not 


“been called to prove it and it merely stands 


as an unidentified scrap of paper. 
` Itis clear from the oral evidence that 


“the learned Sessions Judge is right when 


‘he says that no eye-witness has proved that 
‘the petitioners were present ate the meet- 


-ing.- He, however, considers that their pre- 
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sence at the meeting and their parti- 
cipation in its managenfent has.been estab- 
lished by certgin documents. Amongst 
the documents relied upon are the lists I 
have already referred to. These ø nts, as 
have already stated, are not admfssible in 


evidence and if they are admissible, . they 


prove nothing beyond the faft, that the 
Police expected to find the ‘petitioners 
amongst those persons. a ts 
The next piece of documentary evidence 
which the learned Sessions Judgerelies on 
as furnishing evidence against the peti- 


-fioners are the documents referred to as 


Exs. P. N, P.N.1, P.N. 2, and P.N, 3. 
Exhibit P.N. isa copy of thenewspaper known 
as Akali-te-Pardesi, dated the 22nd of July 
1923, publishedin Gurmukhi. A paragraph 
in this paper contains the names of some of 
the persons who were re-elected as members 


of the Shiromani Gurdawara Parbandhak 


* 


Committee, but the names, of the -peti- ` 


tioners do not appear amongst this list. 
Exhibit P. N. 1 is an issueof the 23rd of 
July 1923 of the same newspaper and con- 


tains thenames of those persons not pub- 


lished in theissue of the 22nd of July, who 
were re-elected as members of the Shiro- 
mani Gurdwara Parbandhak Committee. 
The names of the three petitioners, namely, 
Raja Singh, Jagat Singh and Mahtab Singh 
are set out in this list. . Exhibit P. N. 2 is 
an issue of the same paper ofthe 29th of 
July 1923. It publishes the names of those 
persons who were nominated as members 
ofthe new Shiromani Gurdwara Parban- 
dhak Committee, and in this list ap- 
pears the name of one petitioner only, name- 
ly, that of Bawa Sarup Singh. It also con- 
tains a statement that a meeting of the 
General Committee will take place on the 
5th of August 1923 at the Akal Takht and 
it invites the members to ¢ome there. 
Exhibit P. N.3, an issue of the Ist of 
August eof tis newspaper, pfiblishes an 
additional list of those persons who were 
returned as members of the Shiromani 
Gurdwasga Parbandhak. Committee. The 
eee names do not -appéar in this 
ist. 3 

The first objection to these newspapers is 
that no person has: been produced to’ for- 
mally prove them to ba what they ara -alleg- 
ed tobe. Secondly—I need hardly- point 
out—a mere production ofa newspaper is 
no proot-of the truth of its contegts. The 
S2asions Judge, however, has :relied ‘upon 
those decumemis ds establishing- ‘the spre 
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pence of the petitioners at the meeting of 
the 7th January 1924. He refers to these 
newspapers as follows:—‘That they’ (the 
petitioners and others) are aji membérs of 
. the Shiyomani Gurdwara Parbandhak Com- 
mittee 18-proved by their names having 
been published in Exs. P. N., P. N. 1, P.N. 
2, and P, N. 3°”. Apart from the fact that 


this is not a correct statement inasmuch. 


as the first newspaper does not contain the 
names of any of the petitioners, the second 
newspaper contains the names of three 
only, the third newspaper contains the. name 
of Bawa Sarup Singh alone, and the fourth 
newspaper makes no mention of the peti- 
tioners’ names at all it should be obvious 
that even if the newspapers referred to are 
admissible in evidence without formal proof 
the paper itself is not proof of its contents. 
It wouldmerely amount to an anonymous 
statement that the petitioners have been 
elected members of the Shiromani Gur- 
dwara Parbandhak Committee. This type 
of hearsay evidence is obviously inadmis- 
sible ina Court of Law, and it should not 
have been necessary to point out that such 
evidence is legally inadmissible. 

The document principally relied upon by 
the learned Sessions Judge for establishing 
the presence of the petitioners at thé meet- 
ing is what he describes as “the register 
kept in course of business by the Shiro- 
mani Gurdwara Parbandhak Committee,” 
This appears to be a book in which names 
of persons are set out under various dates. 
The page of the book which is relied upon 
in the present case contains a list of names 
amongst which the petitioners’ names are 
included. This book was discovered by 
the Police in the office of the Shiromani 
Gurdwara Parkandhak Committee, at a 
search made on the 19th of January. No 
person has been produced to prove what 
+his’ book is, still less that it is register 
kept in the ordinary course of the busi- 
ness of the Shiromani Gurdwara Parban- 
dhak Committee. There is no evidence 
‘as to who wrote down the names which 


. appear on the page in question. It is 


suggested that the names or signatures 
were written out by the persons themsclves 


je under the date which appears at the head- 


ing of the paper. But no witness has been 
produced ‘to identify these signatures. The 
learned Sesssions Judge has considered 
that the mere fact that a person's name 
appears bn such a document is proof that 
he gigned it. It is obviqus that when 


-only the fact of the 
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this ` register was produced ib was neces- 
sary to show by oral testimony that it 
was in fact a register of attendance kept 
for the purpose of recording the'names of 
the persons who were present at a meeting 
on the date appearing over their names. 
The next essential step was to show" that 
the signatures were in fact those of the 
persons whose names so appeared. This 
is done in most cases by producing the 
writer himself, but ås in the present case 
the writers were the accused persons and 
could not give evidence some persons ought 
to have been produced who actually saw: 
the signatures being written, or a person 
who was acquainted with their handwrit- 
ing to prove those signatures or they could 
have been proved by comparifig the hand- 
writing of the signatures in question with 
any writing proved to the satisfaction of 
the Judgeto be genuine. As no witness, 
whatsoever was called to testify to this 
document in any way whatsoever, it is 
obvious that these essential requirements 
were not attempted to be fulfilled, The 
document accordingly is not admissible in 
evidence in ‘the absence of oral proof ef 
its nature and authorship, and even if it 
were admitted it does not prove the presence 
of the petitioners at the meeting in the 
absence of proof of the identity of their 
signatures. 

These are the documents which the 
Sessions Judge has relied upon in the 
absence of oral testimony to establish not 
petitioners being 
members of the Shiromani Gurdwara Par- 
bandhak Committee, but also as proof 
of their presence at the meeting in ques- 
tion. 

As it is obvious that there is no legal 
proof that the petitioners were Infact pre- 
sent at the meeling in question it is not 
necessary to diszuss at any length the other 
documentary evidence relied upon by the 
Sessions Judge as proving -the meeting of 
the 7th Janvary to have been a general 
meeting of the Shiromani Gurdwara Par- 


bandhak Committee and the matters alleg- ` 


ed to have been resolved at that meet- 
ing. The documents which the Sessions 
Judge has mainly relied upon for holding® 
that a general meeting of the Committee 
did in fact take place on the 7th January 
are notices and paragraphs which -anpear- 
ed in the vernacular press. No oral evi- 
dence has, been given as regards these 


newspapers and their mere production hag, 
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been held to be sufficient proof of the accu- 
racy of their contents, 

_ As an, example of the frame of mind of 
the Sessions Judge towards hearsay evidence 
of a documentary nature, I may refer to the 


“use which he has made of certain docu- 


ments described as communiques Nos. 588 
and 593. These documents were found in 
the office of the editorof the newspaper 
known as Vakil. Document No. 588 con- 
tain a description ofthe incidents which 
took place at the Golden Temple on the 7th 
January and contains alist of names of 


- persons alleged to have been arrested on that 


occasion. The document No. 593 purports 
to be a record of certain resolutions passed 
by the General Committee of Shiromoni 
Gurdwara Parbandhak Committee, on the 
7th of January. Both these documents 
bear a signature &s follows: 

“TARA SINGH” 

“for General Secretary, Shiromani Gur- 
dwara Parbandhak Committee.” 

The only oral testimony in respect of 
these documents is that of the editor of the 
newspaper Vakil wha admits that these 
dqammuniques are put in the letter box of 
the pressin the night and that probably 
the communiques are taken outin the morn- 
ing. He does not prove the genuineness 
of the signature to the documents nor 


“does he in any way prove their authorships. 


Tara Singh who purports to have signed, 
has not been called as a witness and no 
evidence has been produced to prove his 
handwriting. The dosuments, therefore, are 
merely anonymous writings and could not 
by any conceivable. rule of evidence be 
used in aCourt of Lawas a -proof of the 
statements contained in them. The learn- 
ed Sessions Judge says in his judgment: 
“Even if they are not plimary evidence, the 
secondary evidence of these documents is 
admissible underss. 65 A and 66 (6) of the 
Indian Evidence Act, as the original, it any, 
is in the. possession of the ‘Secretary who 
purports to have issued them and -who is 
not traceable and so out of reach of the 
process of the Court. Efforts were made to 
trace S. Tara Singh whosigned these com- 
muniques for General Secretary but he was 
enot available and it cannot be disputed that 
the document itself isthe best evidence 
of the contents of the document. It 
appears from.this that the Sessions Judge 
-assumes that the name of S. Tara Singh 
which appears at the foot of fhese com- 


-muniques has been proven to be the authen- 
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tic signature of the General Secretary of 
the Shiromani Gurdwara*Parbandhak Com- 


“mittee. No oral evidence has been given 


to this : effect beyond the statement of 
the Editor of the Vakil that Ey P. D, 
(which are the communiques Nos. WO to 593 
inclusive) “also has the name of Tafa Singh." 
Tt is obvious that it “has the nafne of Tara- 


Singh,” but that statement does not prove 


the identity of the signature. The Sessions 
Judge has treated these documents ag 
though they were themselves facts in issue. 
Whereas they are not themselves facts in 
issue but are merely sought to be used as 
evidence to prove such facts. Sectioh 65 


of the Indian Evidence Act provides that ° 


secondary evidence may be given of the 
existence, condition or contents of a docu- 
ment in certain cases. But that section 
has no reference to the present case as 
mere secondary evidence “of the documents 


Las not been tendered. It is the document 


itself which is put in as secondary evidence 
of facts which have to be proved aliundi. 
Section 66 of the Evidence Act merely 
deals with notice in cases where secondary 
evidence issought to be given. It will 
serve no useful purpose to criticise in 
detail the remarkable views on the Law of 
Evidence expressed in the judgment of the 
Appellate Court. lt suffices to say that not 
one scintilla of legal evidence has been pro- 
duced to prove the presence of any one of 
the four petitioners at the meeting in ques- 
tion. It is obvious that the prosecution 
relied and had every reason to rely, upon 
necessary proof of the presence of. the 
accused persons at the meeting being sup- 
plied by 5. Jodh Singh. When this 
gentleman, however, appeared in the witness 


box he appears to have suffered from a 


very singular lapse of memory. It is quite 
clear that the Police authorities in order 
to avoid bloodshed availed themseves of the 
services,of this gentleman toe effect the 
arrest of persons suspected of taking a 
a leading part in the meeting at the Akal 
Tatht.: A certain number of persons did 


subsequently present themselves for, arrest, e 


but there is no evidence to show that the 
persons who offered themselves for arrest’ 


were those who were taking part at the e 


alleged meeting. There is, moreover, no 
evidence to show what took place at that 
meeting owing to the failure of S. Jodh 
Singh to state in the witness-box matters 
necessary to establish the Crown @ase and 
the prosecution have had to fall back 


“it had no power at all under any law to so act. 


og | 


tipon'documentary evidence, This docu- 
mentary evidence, as I have pointed out, is 


not admissible, and even if it were admis-. 


sible it does not prove the presence of any 
one of %he petitioners at the meeting in 
question\or of any participation by them 
in the mayagement of the association, or 
in the promotion of any of its meetings. 
. -Eam accordingly of opinion that the con- 
viction cannot be sustained, and I would, 
therefore, set aside the conviction and sent- 
ence in respect of each of the four peti- 
tioners and acquit them, They should be 
discharged from their bail bonds. 

Scott-Smith, J.—I concur in the 
above. The convictions and sentences are 
set aside, and the petitioners are discharg- 
ed from their bail. - . 
ee RK 

Convictions and sentences set aside. 
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NAGPUR JUDICIAL COMMIS- 

-~ BIONER’S COURT. | 
_. ORIMINAL Revision No. 134-B or 1924, 

oo December 12, 1924. 
_Present:—Mr. Kinkhede, A. J. O. 
EMPEROR—COMPLAINANT 

VETSUS l 
SHRIBALLABH—ACCUSED. 

Berar Municipal Law, ss. 98, 116, 178—~Bye-laws 
ia A, permission for building, whether ultra vires 
—Test, 

Before a rule framed by a rule-making authority is 
declared ultra vires the Court must be satisfied not 
only that fhe authority had no power to act under the 
power under which it purported to act, but also that 


[p. 

29, col. 2.) 6 
The bye-laws framed under s. 116 (1) of the Berar 
Municipal Act, requiring a person to obtain permis- 


= sion®bf the Municipality before commencing to build 


or re-build or enlarge any structure, and imposing a 
penalty for failure to obtain such permissi%$n, ure not 
ulira vires. [ibid.] 

Reference made by the Sessions Judge, 
Amraoti, against an order of the Magistrate, 
First Class, Amraoti, dated the 2ist July 


“1924, in Criminal Case No. 43 of 1924. 


«- Mr, V. Bose, for the Complainant. 

. Mr. M. B. Niyogi, for the Accused. 

- ORDER.—This is a Reference under 
s. 438 of the Cr.:P. C. made by the Sessions 
Judge, East Berar, -against a conviction 


made apd sentence. of fine passed for the’ 


commission of .an.offence against the Muni- 
cipal Law and: êêrtain tules and bye-lawg 
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[88 1.0. 1925) 
framed by the Amraoti Municipality, under 
the following circumstances. . : 
- One.Shri Ballabh Badrinath, Marwadi 
owns a bungalow in the Amraoti Camp 
Oivil Station. Last yearhe had commenced 
collecting some building materials in the 
compound of his bungalow and was in 
consequence served with a notice dated 18th 
August 1923 (Hx. P-1) calling upon him 
not to build, It was-a notice in very general 
terms. After servicé of such notice he 
applied for permission to build. ah ota and 
the permission was granted. 

Presumably it is on this ota or chabutra- 
which is close to the kitchen that the accus- 
ed commenced to build or re-build orenlarge 
to some extent his kitchen without notice 
to the Municipal Committee, if the begin- 
ning of May last. The matter was reported 
to the Secretary, Municifal Committee, on 
10th May 1924 by the sanitary darvga, and 
it appears that the work was commenced 
some time on or about the 4th or 5th of 
May. The work was, however, discontinued 
on 15th May 1924 as the accused learnt that 
even for re erection of a building the sanc- 
tion of the Committee was necessary. The 
accused is thus said to have committed 
an offence under s. 98 of the new Munici- 
pal Act, and prosecution was, therefore, 
started against him on 5th July 1924, for an 
offence under the aforesaid section read 
with, bye-laws framed under s. 116 (1) (7) 
ofthe old Act. The Magistrate found the 
accused guilty of a technical breach of s. 98 
and the bye-laws and fined him Rs 5. 
The matter went up to the Sessions Judge 
in revision and hence he has made this 
Reference. l a 

Before this prosecution was. started the 
accused having learnt that` permission was 
necessary for the re-erection of the kitchen 
applied for it on 16th May 1924 and restart- 
edit on 4th June 1924 after getting the 
said permission. The aforesaid breach, 
therefore, relates to the period intervening 
between: 5th May 1925 and 15th May 1924. 
It must he stated here that according to the 
Secretary Municipal Committee's admission 
before the Magistrate the grant of sanction 
to re-build or enlarge the kitchen was “with- 
out condition”. The Sessions Judge sug® 
gests that clause (3) of s. 98 does not include 
any provision on the authority of-which the 
Committee may by bye-laws start any pro- 


-gsecution, or impose any fine for building 


without permission, and that s..103 specifi- 
gally provides for the proper action. to- bẹ 


f 
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taken if a building is begun without sanc- 
tion as required by s. 98° (1) and gives to 
the Committee an option to call upon the 
person Wo has built without sanction to 
alter or demolish the building or instead of 
requiring the alteration or demolition to 
accent by way of composition such sum as 
it may deem reasonable, He, however, thinks 
that any bye-law for prosecution or for im- 
posing a fine (in sucha case) will not be 
for carrying out “the. purpose of the Act” 
but would be ultra vires, and further that 
the Committee having given permission, 


the offence was clearly condoned and com- 


pounded for Rs. nil, and that the Committee, 
therefore, has no case for prosecution for 
building without sanction between 5th May, 
1924 and 16th May 1924, even if such pro- 
secution were permissible at all. He also 
thinks that in thegabsence of any specific 
provision for prosecution and fine in such 
cases, in Ch. X VILI which deals with offences, 
penalties: and procedure, the case could not 
be brought within the purview of s. 199 as 


“ib does not provide forany prosecution for 


building without sanction, but provides for 
disobedience to notice or order or direction 
specifically given. In this case, there was 
no order or notice for demolition and no 
refusal to obey it, and consequently no dis- 
obedience within the meaning of the said 


section. 


The question, therefore, reduces itself to 
this: what is the Committee’ s remedy against 
a person who does not give notice in writ- 
ing of his intention to erect or re-erect any 
building as required by sub-s. (2), and erects 
or re-erects or commences to erect or re- 
erect the building without the sanction of 
the Committee which is necessary under 
sub-s. (1) of s. 98 of the new Act, and whe- 
ther the man can be prosecuted for not 
having given the notice in the manner pres- 
cribed by bye-laws framed by the Commit- 
tee in exercise of the power conferred under 
sub-s. (3) of the said section. Under s. 178 
of the Act general provision is made regard- 


ing the making of bye-laws by the Com- 
' mittee and sub-s. (5) of that section clothes 


the Committee with authority while making 
any bye-law to direct that a breach thereof 
shall be punishable with fine which may 
extend to Rs. 50 and where the breach is a 
continuing breach with a further fine which 
may extend to Rs. 5 for every day after the 
first during which the breach is proved to 
have been ‚persisted in. Section 179 lays 
down, the matters as to which "the bye- 
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laws may be made, and it enables the- 
‘Committee by clause (a). thereof to make. 
bye-laws generally, fer carrying out the 
purpases of the Act. 


In this case the breach complained of is 
two fold: 
(1) Dach of the substantive fnactment 


t.e., S. 98 sub-s. (1); and 
(2) breach of the procedure contained in 

sub-s. (2) of the said section coupled with a 

breach of the bye-law made under sub-s, (3) 

thereof read with s. 179 (1) (aa) of the Act 

to enforce the procedure prescribed by it 

vee thus to carry out the purpose of the 
ct 

Bearing this distinction in mind and con- 
sidering the several provisions general and 
special in the nature of substantive and 
adjectival law in the Municipal. Act and 
also in the shape of bye-laws, applicable to 
Berar, I think there is ample authority 
which justifies passing of une bye-laws 
in question, 

The powers given under ss. 178 and 179 
for making the bye-laws are yery wide and 
general. Under law the Committee may 
make any bye-laws for carrying out the pur- 
poses of the Act. In the Secretary of State 
for India v. Appa Rao (|). -Krishnan, d., 
has laid down the following test:— 

“Before arule framed by a rule-making 
authority is declared ultra vires, the Court 
must be satisfied not only that it had no: 
power to act under the power under which 
it purported to act, but also that it had no 
power at all under any law to so act.” 

Applying this test to the bye-laws.and. 
to the penalties provided for their breach 
and for the breach if the substantive as also. 
of the adjectival law, I think that the bye- 
laws herein made, cannot be called either 
unreasonable or made withows authority or 
ultra vires, as the learned Sessions Judge 
thinks, Besides the prosecution in question., 
was not for noncompliance with notice tô 
demolish but for starting the building with- 
out giving the notice required by law, 

It seems to me to be of the essence of 
s. 103 of the Municipal Act that a reasonable 
sum must be credited to the Municipal 
Fund, if there is any composition, There 
could; therefore, be no composition without’ 
payment or acceptance of a stun. 

My thanks are due to the able Counsel 
who appeared before me, Sir B. K. Bose, 
Advocate and Mr. M, B. Niyogi, Pleader, 


1) 76 Ind. Cas, 212; 45.M. Ly, J. 156; A ALR, 
AE) 92; (1928) ME, W., Nig450; 19 L, W, 536 
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agreed to argue thé case amicus curiae, 

Under the circumstances the conviction of 
the accused was not illegal in any way. The 
sentency of fine is, therefore, maintained. 
Let the racords be sent back with a copy of 
this order. 


G. R. D., Record sent back. 


LAHORE HIGH COURT. 
CRIMINAL AppEaL No. 762 or 1924. 
January 7, 1925. l 
Present: —Mr. Justica Scott-Smith and 
Mr. Justic> Fforde. i 
KHEM SINGHSAND UTHERS— AGCJUSED — 
APPELLANTS 
VENGUS : 
EMPEROR—Op?2osite PARTY. 

Evidence Act (L.of 1872), s. 83-—-Dzpositiun before 
Committing Magistrate—Witnass disappearing at time 
of Sessions Trial--Transfer of deposition-~Proce- 
dure. l ; 

Where a witness who has bzen examined before a 
Committing Magistrate has lft th2 District at the 
tims of the trial in ths Sessions ‘Court, his state- 
ment before the Committing Magistrate cannot be 
transferred to the Sessions file without taking evi- 
dence in proof of facts which would render the state- 
ment admissible within the provisions of s. 33 of the 
Evidence Act. [p. 31, col. 1.] 


Griminal appeal from an order of the 
Sub-Judge, Amritsar, dated the 23rd August 
924, 
: Messrs. Nand Lal and Hdmund, for 
Mr. Saunders, for the Appellants. . 

Mr. Des Raj Swahney, for the Opposite 
Party. 


JUDGMEÑ r.—Banta Singh, Khem 
Singh and Jawala Singh have been con- 
victed by the Sessions Judge of Amritsar 
of the murder of Karam. Singh on or 
about the 24th of December, 1923, and 
have been sentenced to death. Khem 
Singh and Banta Singh have filed a joint 
appeal through an Advocate and Jawala 
Singh appealed through the Superintend- 
ent of the Jail. Khem Singh has died in 
Jail subsequent to conviction and his appeal 
abates. 

The main evidence inthe caseis that 
of Gauhra, P..W. No. 3, who was examined 
as an approver. The motive for the crime 
is said®to have been that Musammat Guro, 
the married daughter of Khem Singh, 
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whose muklawa had not yet taken place, 
had become pregnant, by Karam Singh. 
In consequence of this, it is said that-Khem 
Singh, Banta Singh, Jwala Singh and 
Gaubra conspired togethef to murder 
Karam Singh. With the exception of the 
evidence of Gauhrae there is no evidence 
that Musammat Guro became pregnant by 
Karam Singh, Jiwan Singh witness states 
that she was pregnant but that he never 
heard that Karam Singh had been suspect- 
ed of being the cause and Masammat 
Chandi P. W. No. 26, an aunt by marriage 
of Musammat Guro in whose house the. 
girl died after the murder, definitely 
stated that she was not pregnant and that 
she died of fever. The learned Sessions 
Judge in his judgment at page 40 of the 
printed record states as follows :-—‘‘ We 
also have evidence of Lale and Jind Singh 
P. W. Nos. 7 and 9, Narain Singh P. W. 
No. 4, Jiwan Singh P. W. No, 12, and 
Bhoja P. W. No. 6, that the accused were 
secn with the deceised on the last day 
of his life. This is an entire mis statement 
as regards ‘all of the persons mantioned 
with the exception of Jiwan Singh, Narain 
Singh, so far from saying that he saw any 
of the accused with the deceased on the 
evening of the 24thof December, stated 
that he saw Karam Singh for the last time 
at the sath of the village Rattoki at even- 
ing time, there were many people sitting 
there, but neither the approver nor any 
of the accused was there with the deceased. 
Karam Singh left the sath unaccompanied 
by any one else, and the witness did not 
know what happened to him afterwards. 
All that Lalu and Jind Singh witnesses 
stated was that Karam Singh came to the 
sath looking for Ganhra, but they did not 
mention that they saw him in the company 
of Banta Singh; nor did Bhoja make any 
such statement. Jiwan Singh, the uncle of 
the deceased, who has married the de- 
ceased’s mother, stated that in the month 
of Poh, one evening he wasin his house 
and Karam Singh was giving fodder to his 
cattle, when Banta Singh came and called 
him away. Karam Singh did not return 
to his house after that. This evidence 
conflicts with that of the approver -whe 
states that on the evening preceding the 
murder both Jiwan Singh and the mother 
of the deceased were absent from the vil- 
lage, Musammat Basant Kaur, the widow 
of Karam Singh, also stated in the Commit- 
ting Magistrate's Court that Banta Singh 


` 
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had 
taken Karam Singh away with him. This 
witneas was not exdmined in the Sessions 
Court an? her evidence taken by the Com- 
mittipg Magtstrate was improperly ad- 
mitted atthe trial. The Sessions Judge's 
order in regard t>. her, evidence is :-—‘‘ lhe 
statement of this witness before the Com- 
mitting Magistrate is read over and trans- 
ferred to the Sessions’ file, as she is absent 
and has left: the District.” No evidence 
was taken by the Sessions Judge in order 
to render her evidence admissible within 
ae provisions of s. 33 of the Evidence 

ct. 

The only other evidence relied upon by 
the learned Public Prosecutor in fo 
Court is thet of Harnam Singh, P. W. 

10, who states that at evening time in ie 
month of Pot wren he was at his field 
he saw Karam Singh, Banta Singh and 
Gauhra coming from Rattoki village and 
going towards Pakhopura. Some 20 or 22 
days later Karam Singh’s dead body was 
recovered from a well in the neighbour- 
hood. It does not appear from his evi- 
dence at what distance from the takia, 
ere the murder is said to have been 
committed, he met these persons. It ap- 
pears to us to be. doubtful whether his 
evidence can be considered to be a material 
corroboration of the approver's state- 
ment that Banta Singh. took part in 
the murder. In any case Wajtakkar evi- 
dence of this sort is very easily procured, 
and we do not think it would be safe to 
put very much reliance upon it. As re- 
gards Jawala Singh appellant there is 
absolutely no corroboration of any sort 
whatever of the statement of the approver 
connecting him with the murder. 

The learned Sessions Judge has relied 
upon the evidence of Rahmat Ullah, Head 
Constable, P. W. No. 15,as a corroboration 
of the approver’s evidence of motive. His 
evidence, however, is entirely hearsay on 
this point, and the learned Public Prose- 
cutor has not referred to it in his argu- 
ments before us. To sum up then, the 
only corroboration of any sort that we 
have as against Banta Singh is the evi- 
gence of Harnam Singh, and for reasons 
already stated we do not consider that it 
is sufficient even if it be held to be re- 
liable. 

We, therefore, accept the appeals, and 
setting aside their convictions and sen- 
fences, acquit Banta Singh and Jawala Singh 
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gpa accepted. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 405 or 1924, 
(CRIMINAL Revision Partition No: 339 - 
or 1924). 

November 20, 1924. 

Present:—Myr. Justice Krishnan.. 
In re PALANI GOUNDAN 
AND ANOTHER—AccUSED Nos. | AND 2 


— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 408 (4) 
~--Acquittal —Prosecution on same facts— First Court 
not competent to try subsequent charge, effect of. 

Clause (4) of s. 403 of theeCr. P. ©. permits a 
scond prosecution for an offence constituted by the 
same acis if the Court by whichethe accused was 
first tried was not compztent to try the offence 
subsequently charged. 

Inve Venkataranya Josiar, 40 Ind. Cas. 291; 18 Cr. 
L. J. 643, followed. 


Petition, under ss. 435 and 439 of the Cr, 


PC: 1898, and s. 107 of the Government of. 


India Act, praying the High Court to 
revise an order of the Court of the Station- 
ary Sub-Magistrate, Dharmapuram, dated 
the 23rd May 1924, in ©.C. No. 68 of 
1924, and to issue an order directing’ stay 
of all further proceedings in the said C. 
disposal of 
Criminal Revision Case No. 405 1924 pre- 
ferred therefrom to the High Court. 

Mr. V. L. Ethiraj, for the Petitioners. 

The Public Prosecutor, for the Crown, 
instructed by K. S. Venkatarama Tyer, for 
the Complainant. 


ORDER,.—Section 403, @r. P. O., cannot 
be applied hereas cl. (4) of that section allows 
asecond prosecution for an offence ton- 
stituted by the same acts ifthe. Court by 
which he (the accused) was first tried was 
not competent to try the offence sub- 
sequently charged. In this case the ac- 
cused were acquitted on the former occasion 
by a Third Class Magistrate who has no 
jurisdiction to try the charges now made, 
The point was considered in the case re- 


ported as*In re Venkataranga Josiar (1): 


and following that ruling, 
lower Courts order is right and dismiss 
this PENUH í 
Z. Petition dismissed, 
( NA 40 Ind, Cas, 291; 19 Cr, L. J, G43. 


I hold the 
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NAGPUR JUDICIAL COMMIS- 
' SIONER’S COURT. 
- ORIMINAL APeRAL No. 1-B or 1925. 
‘February 25, 1928. . 
resent :—Mr. Baker, J. Q. 


- Musamrmt MECHI—Accussp—APPELLANT 


versus 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), s. 25—Berar Patels and 
Patwaris Law, 1900, s. 21, rules framed under, rr. 19, 
2]—Police Patel, whether Police Officer—Confession 
made to Police Patel, whether admissible. 

A Police Patel in Berar is a Police Officer within 
the meaning of s.25 of the Evidence Act, and a 
confession made-by an accused person to a Police 
Patel js, therefore, inadmissible in evidence by virtue 
of the provisions of that section. 

Appeal against a judgment of the Addi- 
tional Sessions Judge, Yeotmal, dated the 
10th December 1924, in Sessions Case No. 
21. of 1924, 

Mr. G. P. Dick, for the Crown. 

JI UDGMENT.—The appellant has been 
convicted by the Additional Sessions Judge, 
Yeotmal, under s, 302, Indian Penal Code, 
of the murder of her newly -born child and 
sentenced to transportation for life, 

The prosecution case is that the appellant 
who has been deserted by her husband gave 
birth to an illegitimate child. She took 
the child to the river where she threw it 
into the water. The body was subsequent- 
ly discovered in the river. 

There is no appearance for the appellant 
but as the case involves a point of law notice 
was given to the Crown and the Standing 
Counsel was heard, 

The appellant admits that she gave birth 
toa child. Her case is that she was sudden- 
ly delivered of a child while engaged in 
washing ‘clothes in the river and that she 
became unconscious and the child must 
have fallen inte the water. When she re- 
covered . consciousness she could not find it, 

The accused made a confession before 
the Police Patel, which the learned Addi- 
tional Sessions Judge has admittetl in evi- 
dence, holding that a Patel in Berar is not 
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persons apprehended -to the nearest. Police 
Station, also to arrest persons suspected of 
having committed serious offences who 
happen to be in the village. The-héds also 
power to search houses for stolen property 
and tO pursue suspects into neighbotiring 
villages. 

I am, therefore, of opinion that he ‘is a 
Police Officer, the fact that these powers 
are conferred upon him by rules made under 
the Act making no difference. _ 

Consequently the confession made by the 
accused to the Patel is inadmissible. 

‘Apart from this, however, there is sufh-. 
cient evidence to support the conviction. ` 


‘The medical evidence shows that the child 


was born alive and died of asphyxia. The. 


_navel string was tied to a rag which has 


been traced to the accused’s house, which 
disproves her statement that the child was 
born while she was unconscious. More- 
over as pointed out by the Additional 
Sessions Judge, the accused’s sari was 
tucked between her legs and tied, so that 
it is practically impossible that the child 
could have fallen into the water. Accused 
did not report the fact of the birth nor did 
she make any attempt to find the child an@ 
as the wateris only afew inches deep at 
that place the body would not have dis- 
appeared. 

In these circumstances I have no doubt 
that the accused threw the child into the 
river, though if is not clear from the medi- 
cal evidence whether it was suffocated be-. 


‘fore it was thrown in, or whether death. 


was due to drowning. i 

The conviction must, therefore, be con- 
firmed and I have no power to reduce the 
sentence but in-view of the circumstances. 
the case should be reported to the Local. 
Government for reducting of sentence, as 
is usually done in case of this character, 


Conviction confirmed, — 


a Police Officer. I am of opinion that this. — 


is incorrect. Under the rules framed under 


s. 21 ofthe Berar Patels and Patwaris Law,’ 
* 1900, printed at page 205 of the Berar Land 


Revenue Manual, Volume II, the duties of 


® Police Patels are given at page 215. Under 


rr. 19 and 21 the Police Patel is required to 
detect and bring offenders to justice, to 


e apprehend withih the limits of his village 


all persgns whom a Police Officer could 
arrest without warrant and. to send the 
s PS K : 
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` OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 


SEÇOND ÜIVIL APPEAL No, 417 or 1924. - 
`e January. 20, 1925. 
Present:—Mr. Dalal, J. ©. 
MAHARAJ BAKSH—PLAINTIFF— 
` APPELLANT 
versus 
Hakim Syed RAZA HUSAIN AND ANOTHER 
— DEFENDANTs-— RESPONDENTS. 
Pre-emption— Benami purchase by father in name of 
son—Helinquishment by son in favour of father, whe- 
ther sale. 
Certain property was purchased bya father at an 


„auction in the name of his son. Subsequently the son 


mortgaged the property to the father and finally 
executed a deed of relinquishment in favour of the 


father. Plaintiff brought a suit for pre-emption in - 


respect of the last transaction on the allegation that 


- the deed of relianquishment was executed in reality to 
mask a sale-deed : 


Held, that the transaction was only a device to put 
the parties in the pd&ition which they really held 
towards the property and thatthe property having 
been purchased originally by the father, no right of 
pre-emption arose. 

Ram Suchit v. Sheo Sewak Singh, 56 Ind. Cas. 629; 
23 O. O. 50, distinguished. l l 


Second appeal against the judgment and 
dgcree of the Additional Sub-Judge, Gonda, 
dated the 2lst May 1924, reversing that of 
the Munsif, Utroula, dated the 12th Decem- 
ber 1922. ~ 

Mr. Moti Lal Saksena, for the Appellant. 


J UDGMENT.—The plaintiff sued for 


pre-emption in pursuance of a transfer 


made by Mohammad Sadig in favour of 
his father Hakim Saiyed Raza Husain. 
The case for the plaintiff was, that the 
property was purchased at auction by the 
son, that subsequently the son mort- 
gaged the property to the father and 


that finally a-deed of relinquishment was 


executed by the son in favour of the father 
in reality tomask asale-deed. Both the 
Subordinate .Courts held that the purchase 
was made benami by the father in the 
name ofhis son and that the deed of 
transfer was really- either a deed of re- 
linquishment or one of gift to put the 
parties in the position they really were in. 
This is afindingof fact and well-support- 
ed by the reasoning of the lower Appellate 
Court. The ruling quoted by the plaintiff- 
fppellant’s learned Counsel [Ram Suchit v. 
Sheo Sewak Singh (1)] has no application 
here. The other case quoted by him is a 
Bench decision of this Court in First Civil 


_ (1) 56-Ind: Cas, 629; 23 O. OF 50. 
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Appeal No. 24 or 1922, decided on 16th May 
1913 (Baldeo Singh v. Puttu Lalo). “The 


pronouncement, of the Bench really goes: 


against the argument. of the learned Coun- 
sel. The learned Judges distinguished 
between a device and a mask and Zaid that 
a device was permissible, a ask was 
not, What they said was “A @device is 
something different from a mask. It will 
be contrary to the public policy to allow a 
mask to conceal or shroud the real neture 
of a transaction orto permit a party to 
hoodwink .the public and defraud the 
Court by putting a false disguise.” The 
present case is notone of a mask but only 
of a device to put parties in the position 
which they really hold towards’ the 
property. The property really belongs to 
Hakim Satyed Raza Husain. It was pur- 
chased benami in the name of his son 
and to give effect to the.reality of owner- 
ship thé son executed the deed in dispute 
in favour of his father. : 

It was pointed out that when the mort- 


gage was effected by the son in favour ` 


of the father statements were made by 
them in the Mutation Court. Those state- 
ments, however, do not in any way act 
as estoppel because it is not shown that 
the plaintiff was led to change his posi- 
tion in any way on account of those state- 
ments. 

_I uphold the finding of fact of the lower 
Appellate Court and dismiss this appeal. 


Z. K. Appeal dismissed, 


F giangaiagah dalanan 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION . 
e No. 91, oF 1924. 

February 13, 1925. 
Present:—-Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Rankin. 
MONMOLHO NATH MUKERJEE anp 

OTHERS——PLAINTIFFS—APPELLANTS 
versus 
PURAN CHAND NAHATTA— DEFENDANT. 
RESPONDENT. i 


Registration Act (XVI of 1908), ss. 34, BE Evden 


Act (I of 1808), 8. PO—Bale-deed executed by vegdor 


te 


TE 
through attorney—Admission of execution through 


another attorney-—fegistration, validity of—‘“‘Ivavecut- 
ant’, meaning of —Dodument 80 ears old—Presume- 


- tion asto execution and attestation and authority of 


attorney—-Administration suit—Mortgage during pend- 
ency of suit—-Mortgagee, position of. + 
e estate of a deceased person js under ad- 
by the Court or out of Court, a purchaser 
from a resiqyary legatee or heir buys subject to any 
disposition ich has been or may be made of the 
estate of the deceased in due course of administra- 
tion. The right of a residuary legatee or a heir is only 
to share in the ultimate residue which may remain for 
final: distribution after all the liabilities of the estate, 
including the expenses of administration, have been 
satisfied. [p. 35, col. 2: p. 36, col. 1.) | 

In order to provide for the costs of an administra- 






tion suit the Court made an order in the suit for the’ 


sale of such portion of the properties comprised in the 
estate as might be necessary for the purpose of paying 
the costs payable under the decree and directed that 
the property should be conveyed to the purchaser by 
U and B, the trustees under the Will of the deceased. 
The sale-deed was executed by U personally and by B 
by his constituted attorney J, but the power-of- 
attorney authorizing J to execute the sale-deed on 
behalf of B was not*produced. When the -deed was 
presented for registration executicn was admitted on 
behalf of B by arfother attorney of his‘who had been. 
authorized to admit execution bya duly executed 
power-of-attorney which was produced. During the 
pendency of the administration suit -one of the 
beneficiaries under the Will Had executed a mortgage 
of his right. title and interest in the estate. More than: 
30 years after the execution of the sale-deed the plaint- 


iffs, who were the sons of the vendee under the sale-. 


deed, proposed to sell the property to the defend- 
ant. Oa a dispute arising asta the title of the 
plaintiffs to the property which their father had pur- 
ehased from U and B: 

Held, (1) that the Court was entitled to -presume 


under s. 90 of the Evidence Act that every signature ` 
and every other particular of the sale-deed which: 
. purported to be in the handwriting of any particular 


‘person was in thah person's handwriting and that the 
salé-deed was duly executed and attested by the per- 
sons by whom it purported to have been executed and 
attested ; [p. 36, col. 2.] 7 

(2) that under the circumstances of this particular 
case it was only reasonable to presume that B obeyed 
the orders of the Court and carried them out by 
authorizing his attorney J to execute the sale-deed on 
his behalf and tha? it should be presumed not only 
that the deed was executed by B's attorney by whom 
it pyrported to have been executed but also that J was 


the duly authorized agent of B to execute the deed on - 


his behalf;  |ibid.| ge A 

(3) that if B had appeared personally before the 
Registrar when the document was presented for regis- 
tration and ‘had admitted the execution of the deed 
by his duly constituted attorney J, that would have 
been a sufficient compliance withthe provisions of 
s. 35 of the Registration Act; [p. 37, cols. 1 & 2.] - 

(4) that it was, therefore, competent to B to 
eauthorize some person to appear on his behalf before 
the Registrar and to admit the executioy of the sale- 
deed, which having been done bya duly constituted 
attorney, the registration of the sale-deed was perfect- 


ly valid and conveyed a valid title,to the purchaser ;. 


{p. 37, col. 24 = ; 
-*(5) that the a executed by one of the 
t 


peneficia@ies under the Will of the deceased having 
A à [| 
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bean executed during the pendency of the administra- 
tion suit, the mortgagee took the mortgage subject 
to any disposition which might be made in due course 
of the administration proceedings and that conse- 
quently the sale in favour'of the plaintiffs’ father was 
free from the mortgage and was notefiected by it. [p. 
35, col. 2:] 

Per Rankin, J—The Registration Act deals with 
parties and executants ofs documents on an ordinary 
common. sense footing without contemplating or mak- 
ing particular provisions for the case of'a man whose 
name by his authority is written by some one else. [p. 
40, col. 1. 

The ordinary meaning oftxecutinga document issign< 
ing a document as a consenting party thereto. [ibid.] 


In the case of a bakalam signature a person whose `` 


name is put with his authority in evidence of his, 


assent to a document is the “executant” of the docn-° 


ment within the meaning of s. 35 of the Registraticn 
Act. [p.40, col. 2.] 

In‘ India the legal estate follows the beneficial 
interest and it is not necessary that gn authority to 
sign should be in writing. |p. 42, col. 2.] 4 
. Case-law reviewed. 


. 
a 


Appeal against the judgment of Mr. 
Justice C. O. Ghose, dated the 12th March 
DA a e Ue 


Mr. B Chakravarti (with him Mr. A. N. 
Sen), for the Appellants. = 
Sir Benode Mitter (with him Messrs. N. N. 
a and A. K. Dube), for the Respont- 
ent, ; > 


JUDGMENT. 


. Sanderson, C. J.—This is an appeal 
by the plaintiffs against the decision of 


my learned brother Mr. Justice C. C. Ghose 


which was delivered on the 12th of March 1924. 
That judgment. was given with respect to 
exceptions which were taken to a report 
which had heen.made by the. Official 
Referee with respect to the title of certain 
premises, namely, No. 13, Marsden Street, 
Calcutta, which the defendant had agreed: 
to purchase from the plaintiffs by an agree- 
ment, dated the 20th of February 1920, - 

The Official Referee reported that the’ 
plaintiffs had failed to make out a good’ 
or marketable title to. the premises in 
question. | 

The plaintiffs filed exceptions to thatzre- 
port; and the learned Judge came to the. 
conclusion that the exceptions should be 
discharged and in effect he affirmed the 
report of the Official Referee and declared®. 
that the plaintiffs had failed to make a good 
title to the premises., 

The facts which it is necessary for me. 
to state for the purpose of my judgment 
are as follows; One Hari Mohan Sircar 


i e 


l ` 

[88 i. ©. 1935) 
who was the owner of the property in 
question and other properties, executed a 
deed of trtist, dated the 2.'th of April 1853. 
It is not necessary for me to deal in detail 
with the provisions of the trust. 

On the 13th of May 1879 a suit was brought 
by Syimati Nabin Kishori Dasi, which was 
No 342 of 1879, against several persons in- 
cluding one Radha Nath Sircar for the 
construction of the deed of 1853 and for 
the ascertainment of the rights ofall parties 
thereunder for the execution of the trusts 
` which might be found to be valid and for 
_ Partition, 

“The result of that litigation was that a 
decree was passed by the Court of Appeal 
on the 38lstof August 1885, by which it 
was declareyl that the religious trusts 
created by the indenture were good and 
valid in law and were a first charge on 
the income of the trust properties so far as 
might be necessary for the worship of the 
idol and for the performing of certain re: 
ligious ceremonies; and it was declared that 
Nabin ikishori, the widow, was entitled 
to half the surplus income of the trust 
property other than the family dwelling- 
h6use an] that the defendants Brojo Nath 
Sircar, Radha Nath Sirear and Gopi Nath 
Sircar, the sons and heirs of Gopal Chandra 
Sircar, were each entitled to 1/6th part or 
share thereof. After certain other provi- 
gions it was declared that a partition 
should be made of the family dwelling- 
house into six equal parts or shares among 
the said parties. 

On the 10th of March 1887, an order was 
made in the suit for the sale of 
such portion of the properties including 
that now in question, as might be neces- 
sary for the purpose of paying the costs 
payable under the decree and it was ordered 
. that the truste33 Upsaadra Nath Bose and 
Brojo Nath Sirear should convey to the 
purchaser the properties to be sold by the 
Registrar. 
| Oa the 18th of August 1887 the final decree 
in the suit was made and the order for 
sale was confirmed. On the 13th of Sep- 
tember 1888 the sale was held and the 
father of the plaintiffs brought the premises 
which are now in question. A convey- 
ance, dated the 2nd of September 1890, was 
executed in pursuance of the order of the 
Court, and it was subsequently regis- 
tered. 

On the 20th of February 1920 as I have 
already stated the plaintiffs agreed to sell the 
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property to the defendant. In June 1920 
this suit was instituted and on the 29th of 
January 1923, a consent decree was made, 
the material parè of which is as follows: 
“There will be consent decree for specific 
performance of the agreement, dafad 20th 
dayof February annexed to the #lainb for 
sale of the premises No. 13, Marglen Street 
in the Town of Calcutta measuring 1 bigha 
and 10 cottahs less 2 cottahs 5 chittacks 8 
square feet being the portion acquired by 
the Municipality for the consideration of 
Rs. 92,000 subject to the title of the plaint- 
iffs being found to be good upon enquiry 
to be held by the Registrar.” = 

. I understand that the reference to the 
Registrar was transferred to the Official 
Referee who made the report to which I 
have already referred. It appears that on 
the 27th March 1886 Radha Nath Sircar 
who was one of the partjes to the Suit 
No. 342 of 1879 executed a mortgage of his 
1/6th “share of the incomeeof the said 
hereditaments and premises in the said 


Sch. ‘A’ save and except the said family . 


dwelling-house and all the right, title and 
interest of him the said Radha Nath Sircar 
in the said moneys and premises.” The 
mortgage was in favour of Jogendra Kumar 
Bose and his heir. 

One of the points upon which the learn- 
ed Counsel for the defendant relied was 
thatit had not been proved that the mort- 
gage in favour of Jogendra Kumar Bose 
had been satisfied or paid off. 

The learned Judge found in favour of 
the plaintiffs in respect of this point; and 
lam of opinion that the learned Judge's 
decision was correct. The ground of my 
decision is shortly this that the estate of 
Hari Mohan Sircar was in the course of 
being administered by theeCourt, and the 
mortgagee’s right would be subject to any 
disposition which had been or might, be 
made of the deceased man’s estate in due 
course of administration. 

The principle was stated by the Judicial 
Committee of the Privy Council in 
Chutterpwt Singh v. Maharaj Bahadur (1). 
The passage to which I desire to refer is 
to be found in Lord Davey’s judgment at 
page 16* and is as follows—‘‘When the estatee 
ofa deceased person is under administra- 


Lied. 
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tion by the Court or out of Court, a pur- 
chaser from a residuary legatee or heir 
buys .subject to any dispoSition which has 
been or may be made of the deceased’s 
estate in due course of administration. In 
fact th&right of the residuary -legatee or 
heir is ly to share in the ultimate resi- 
due which\may remain for final distribu- 
tion aftes all the liabilities of the estate, 
including the expenses of administration, 
have been satisfied.” 

The sale in this case was ordered by the 
Court for the purposes of paying the costs 
in the suit. 

In my judgment the learned Judge was 
correct in his conclusion when he said 


’ that the mortgagee took the mortgage 


Subject to any disposition which might be 
made in due course of the partition pro- 
ceedings: consequently, even though the 
mortgagee’s right may not be barred by 
the Act of Limitation, as to which I 
express no opinion, it is clear that there 
is no cloud upon the title by reason of the 
mortgage in question. 

The next point upon which the learned 
Counsel relied was one with regard to the 


execution of the conveyance of the 2nd of 


September 1890, f 

The order of the Court was that the 
deed should be executed by Upendra Nath 
Bose and Brojo Nath Sircar who were the 
trustees under the settlement of Hari 
Mohan Sircar. 


It appears from the conveyance that. 


Upendra Nath Bose himself executed it 
on the 8th of September 1890, Brojo Nath 
Sircar executed the deed by his constitut- 
ed attorney: and there is an endorsement 
in the deed to this effect. “Signed sealed 
and delivered at Calcutta this 8th day of 
September 1898 by Joy Krishna Bose as 
the duly constituted attorney for and as 
theeact and deed of the within-named 
Brojonath Sircar under a power dated the 
20th day of June 1889 in the présence of 
Surendra Chandra Ghose, Articled Clerk to 
Babu -Woomesh Chandra Banerjee.” 

The learned Counsel's argumemt in. the 
first place was that there was no proof 
that Joy Krishna Bose was duly autho- 
‘ized to execute the deed on behalf of 
Brojo Nath Sircar. It was.contended that 
in order to complete the title the power- 
of-attorney, dated the 20thof June 1889, 
‘should have beén produced. - ; 

"It wag admitted by reason of s. 90 of 
the Evidenco Act and having regard to the 
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date of the deed and the custody from 
which the deed was produced that the 
Court would be entitled to presume that 
every signature and every other ' part of 
such document which purperted to be in 
the handwriting of ány particular person 
was in that person's handwriting, and 
in the case of a document executed or 
attested that it was duly executed and 
attested by the person by whom it pur- 
ported to be executed and attested. But 
the learned Counsel argued that the Court 
ought not to presume that Joy Krishna 
Bose was duly authorized to execute the 
deed in the absence of the power-of- 
attorney. 


I am unable to aceept that argument. 
It was pointed out by the learmed Counsel 
who appeared for the plaintifis that the 
sale was directed by the Court and that 
Brojo Nath Sircar being one of the trustees 
was one of the persons who was directed 
by the Court to carry out the sale and 
execute the conveyance. In my judgment . 
itis only reasonable to presume that Brojo 
Nath Sircar obeyed the orders of the Court 
and carried them out by authorizing hgs 
attorney Joy Krishna Bose to execute the 
document on his behalf. In the circum- 
stances of this case, in my Judgment, it is 
both legitimate and reasonable to presume 
not only that the deed was executed by 
the attorney of Brojo Nath Sircar by. whom’ 
it purports to have been executed but also 
that Joy Krishna Bose was the duly 
authorized agent: of -Brojo Nath Sircar to 
execute the deed on his behalf, There is 
a further reason for making the above- 
mentioned presumption. On the facts of 
this case there can be no doubt that bya 
power-of-attorney, -dated the 2nd of May 
1891, Brojo Nath Sircar authorized his 
attorney Bepin Behary Banerjee to appear 
before the Registrar and admit the execu- 
tion of the deed by Brojo Nath Sirear and 
that the attorney did appear before the 
Registrar on the 6th of May 1891 and duly 
admitted the execution by -Brojo Nath 
Sirear. The next point has reference to 
the provisions of the Indian Registration 
Act, 1908. 


The presentation for registration was” 
made by Radha Nath Sircar; and no point 


-arises in connection with the presentation 


for registration. : 
The point ‘arises with regard to what 
happened “as to the admission of’ execution, 


e 
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The deed bore the following endorse- 
ment: “Execution was also admitted this 
the sixth day of May 1891 at the Calcutta 
Registry hia by Bepinbihari Banerji, 
son of-Umesh Chunder Banerji of Calcutta, 
Solicitor, personally known to me as at- 
torney for Brojo Nath’Sircar under power 
authenticated by me on the 2nd day of May 
1891 and recorded as No. 373 for 1891. 

(Sd.) “Bepinbihari Banerji. 


P. Ghosha, 
. Registrar, 
6-5-91.” 
ae “Registered 
in Book I, 
Vol. 40, 


Pages 172 to 194. 
being No. 1312 
for 1891,” 
(Then there was ‘the seal of the Registrar 
of Calcutta.) 
“P. Ghosha, 
Registrar, 
Calcutta, 
9-5-91.” 


one argument presented in this Court 
on behalf of the defendant was in effect 
this, that inasmuch as the deed was signed 
by Joy Krishna Bose on behalf of Brojo 
Nath Sirear, Joy Krishna Bose was the 
person who should have appeared before 
the Registrar to admit execution: and as 
I understand, the learned Counsel's argu- 
ment went to this extent that the only per- 
son who could admit execution was Joy 
Krishna Bose or some person duly autho- 
rized by him, or if he were dead his re- 
presentative. The argument went to this 
length of saying that even if Brojo Nath 
Sircar himself had appeared before the 
Registrar and had admitted the execution 
of the deed by him through the pen of his 
duly constituted attorney Joy Krishna 
Bose, it would not have been a sufficient 
compliance with the provisions of the 
Registration Act. 

Iam not prepared to accept that argu- 
ment. 

In the first place, I am not prepared to 
hold that Brojo Nath Sircar was not a per- 
gon executing the document within the 
meaning of s. 35 of the-Registration Act, 
as was contended by the learned Counsel 
for the defendant. 


In the second place, I am prepared to 
hold and do hold that if Brojo Nath Sircar 
had appeared personally before the Regis- 
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trar and had admitted the, execution of thé 
deed by his dulf.constituted attorney Joy 
Krishna Bose, that would have been a 


sufficient compliance with the provisions 
of the Act.. 


If that be so, and if the appefrance of 
Brojo Nath Sircar to admit the%execution 
would have been sufficient it was,in my 
judgment, competent to Brojo Nath Sircar 


to authorize some person to appear’ on 


his behalf before the Registrar and to 
Tg the „execution, as he undoubtedly 

d. , : 

It appears from the deed itself and from 
the Registrar's certificate that a power, 
dated the 2nd of May 1891, duly executed 
by Brojo Nath Sircar in favour of Bepin 
Behary Banerjee was produced by Bepin 
Behary at the Calcutta Registry Office and 
was authenticated: by the Registrar; and. 
that Bepin Behary admitted execution of the 
deed by Brojo Nath Sircar.” It was. part 
of the duty and within the powers of the 
Registrar to satisfy himself as to the 
authenticity of the power-of-attorney which 
was produced to him. ; 


The appearance was 8 or 4 days after 
the execution of the power, viz., on the 
6th of May 1891 and having regard to 
the facts of this case in my judgment 
the admission of execution by Bepin Behary 
Banerjee was as valid and effective as if 
Brojo Nath Sircar himself had appeared 
before the Registrar on the 6th of May and 
had admitted the execution ofthe deed. 
The resultis, therefore, that,in my judg- 
ment, the provisions ofs. 35 ofthe Regis- 
tration Act of 1908 were-complied ‘with. 

I have now dealt with all the points which 
were raised by the learned Counsel on 
behalf of the defendant with regard to 
the title; and [am of opinion that éhe 
title is a good title and should have been 
accepted by the defendant. Put the learned 
Counsel argued that the Official Referee 
had reported against the title and that the 
learned Judge had accepted that report — 
and that consequently we ought not to 
force upon the defendant a title which 
might be said to be a doubtful one, 

This Court, in my judgment, has a duty 
cast upon it to express its opinion whether 
the title is a good one or not. 

I have already intimated that, in my 
judgment, there is no doubt that ths title 
which the plaintifis produced should be 


accepted as a godd title; and with respect 
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to the last point which the learned Coun- 
sel raised there is no ground for the sug- 
gestion that the Court is forcing upon the 
defendant a doubtful title. -I do not refer 
to theNgumerous cases which the learned 
Counselor the, defendant cited to us, be- 
cause altNough many of them are instruc- 
tive forthe. purpose of elucidating the 
meaning of the various sections of the -Re- 
gistration Act when applied to different 
facts, I donot find that the point which 
arose for decision in this case has been 
raised or discussed in any of the cases cited. 


For these reasons the. appeal is allowed. 
The exceptions will be upheld and a de- 
claration will be made that the title isa 
good one. ae i 

The defendant must pay the plaintiffs’ 
costs of the proceedings before the learn- 
ed Judge and the Official Referee and of 
this appeal. . 


Rankin, J.—I agree. 

The agreement for sale of the premises 
in the town of Calcutta known as 13, Mars- 
den Street, out of which the present suit 
arises’ was dated the 20th of February 1920. 


By the terms of that agreement the pur-. 


chase was subject tothe approval of the 
vendor's title by the purchaser's attorney. 
After certain correspondence had taken 
place, a suit was instituted. on the 30th 
of June 1920 and certain ‘objections to 
the title were put forward in the written 
statement as justifying the. defendant's 
refusal to complete. At the trial, however, 
before Mr. Justice Page, these objections, 
-which. have noconnection with any ofthe 
objections that are now taken, were thought 
to be -of so little importance that the 
suit was decraed by consentin terms which 
have already been referred to. A decree 


| was made for specific performance subject 


to an investigation of the plaintiffs title 
in Chambers; and there can be no doubt 
that the plaintiff has to showa good title 
which involves at least a marketable title 
and not: merely a good holding title. 
Before the learned Official Referee who 
conducted the enquiry certain objections 
were taken on behalf of the defendant.aid 
of these we are now concerned only with 
three. 
The first objection was sustained by the 
Official Refere but has been dismissed as 
“unfounded by the learned Judge. That is 
he objection which arose out of the allega- 


tien that the interest” conveyed to a mort- 
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“gagee by one Radha Nath Sirċar by the 


deed of the 27th of ‘March 1886 is still 
outstanding and forms acloud*® ùpon the 
plaintiff's title. With reference’ to that, 
the facts appear from the documents be- 
fore us which unfortunately do not inglude 
the plaint in Suit No, 342 of 1879 and 
they are as follows: It appears that by 
Indenture of Trust, dated the 29th of 
April 1853, one Hari Mohan Sircar trans- 
ferred to certain trustees diverse messuages 
and premises including the property now 
in suit, and that the trusts were as fol- 
lows: “It being the intent of these pre- 
sents and of the parties thereto that all 
and singular the said messuages thereby 
granted and conveyed shoulderemain con- 
tinne and be deemed and considered a 
permanent endowment gettlement and nro- , 
vision made and appointed to and for the 
maintenance and performance of the sebah 
or worship of the said Idol Sreedhorjee 
and for the performance of the said several 
religious, ceremonies therein and herein- 
before mentioned proviso that if any of 
the rents, issues and profits aforesaid shoyld 
remain after paying and defraying all and 
every the charges and expenses aforesaid 
then in such case the said trustees or the 
survivors of them or other the trustee or 
trustees for the time being should apply 
and dispose of such surplus in and towards 


the maintenance and support of such of the 


sons of the said Hari Mohan Sirear and 
of their families respectively asshould be 


living and on further trust when and if it 


should seem fit to the said trustee or 


trustees so todo suffer and permit such 


son orsons ofthe said Hari Mohan Sircar 


to reside with their families respectively 


in such of the said houses, messuages and 
premises thereby conveyed as to the said 
trustee or trustees should seem fit.” This 
property and other properties came to the 
hands of the trustees of Hari Mohan Sircar. 
Unfortunately after a ‘certain number 
of years, by which time there had been 
changes of trustees, a suit was brought | 
on the 19th of May 1879, being Suit No. 
342 of 1879, for certain purposes. The 
plaint is not in the documents but the dẹ- 
cree of Mr. Justice Cunningham and the 
decree of the Court of Appeal show suffi- 
clently what, was the scope of that suit. 


it was a suit brought first of all to declare 


that certain of the religious trusts were 

invalid and upon that basis to obtain 

partition of a certain portion of the trust 
® 


. 
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property amongst the heirs or represen- 
tatives of the founder. It asked amongst 


other “things for an account against one 


of the intermediate trustees Gopal Chunder 
Sircay, deceased, and it asked for adminis- 
tration of his estate. It asked also for a’ 
declaration as to the ‘rights of the parties 
in the surplus’ income of the trust and also 
for partition of the family dwelling-house. 
Amongst other things whichit asked for 
was the formulation ofa scheme for carry- 
ing out the religioystrusts. The only ob- 
servation that it is necessary to make here 


\“ is that whether or not that was a suit for 


administration of the remaining estate of 
Hari Mohan Sircar (I think myself that 
it was not) it was a suit for the adminis- 
tration ‘of “the whole of that trust fund 
being -held at that time under the trust 
- which Hari Moh&n Sirear had made. 
That being so, the Court held, first, that 
the religious trusts were perfectly good 
and went on afterwards to say not only 
that certain provision should be made for 
the residence of the idol in the family 
dwelling-house but that provision should 
be made for partition thereof amongst the 
members of the family and to give direc- 
tions as to the division into one-sixth shares 
of the surplus income of that trust. i 

“ Before Radha Nath Sircar in 1885 execut- 
ed his mortgage the decree of the Court of 
Appeal had directed various costs to be 
borne outof the trust fund and it had 
remitted for further direction the question 
as to how these costs should be provided 
for in certain particulars. Radha Nath 
Sirecar, so far as the trust property was 
~ concerned, never had more than a claim to 
a share in the surplusincome and he had 
that claim- entirely because Hari Mohan 
Sircar had to that eztent made him a 
beneficiary. When, therefore, he granted 
the mortgage of the 27th of March 1886 he 


was purporting to mortgage something 


that came tohim as a beneficiary of that 
trust and he had no other right in this 
property save as such beneficiary, There- 
upon if appeared very shortly afterwards 
that the litigation to establish the trust 
had been so costly that it could not be paid 
efor, the cost of all parties being billeted 
upon the fund, without selling some of 
the items of the trust property. That 
was done under an order of the Court. ` A 
' conveyance was directed to be settled by 
the Registrar and the property was sold 
free from the trust which- Hari Mohan 
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Sircar had impressed upon it by his deed in. 
his lifetime. In these circumstances it 
seems to me plain to demonstration that 
this mortgage of Radha Nath Sircar is no 
encumbrance whatsoever upon the property 
which the present plaintiffs are Yow pur-. 
porting to sell. 


Tt is true that in another case between: 
the plaintiffs and somebody else this matter: 
came before Mr. Justice Chaudhuri.- It 
appears that there, as here, the contract. 
which the plaintiffs had made was to show 
a title tothe approval of the purchaser's 
Solicitor. The purchaser's Solicitor mage a 
requisition as to this mortgage and he got 
a rather ,feeble or evasive answer. In fact, 
the plaintiffs’ Solicitor knew nothing about 
the mortgage and could not give any in- 
formation. Thereupon the purchaser's 
Solicitor refused to approve the title, and 
upon the matter coming before Mr. Justice 
Chaudhuri, Mr. Justice Chaudhuri said: 


. “There is the mortgage, thereis the requisi- 


tion; the Solicitor has said he .does not 


approve the title because of this, he is quite - 


within his rights” That has.no bearing 
whatsoever upon the position now before 
this Court. 

The question of the purchaser’s attorney's 
approval has gone out of this case by the 
order of Mr, Justice: Page. We have the 
facts }efore us and on those facts it is; 
I think, plain that the matter of this mort- 
gage has nothing whatsoever to do with the 
title. 


The next question which has been rais- 
ed by way ofobjection to the title is also 
a matter- that was in no way referred to 
in the written statement or in previous 
negotiations, and that is, that the convey- 
ance by the trustees and ther parties to 
the suit cf 1879 to the plaintiff's father 
Shoshee Bhushan Mukerjee in 1890 is*bad 
for want of registration. It has been re- 
gistered in fact, but itis said that the re- 
gistration is a nullity and the document 
cannot be admitted in evidence. The 
basis of that contention is that if one looks 
to the Registration Act one finds the word 
“executant.” The contention is that in the 
case of a lakalam signature, as it is called, 
such as we have here, executant means the 
agent whose actual pen signs the name of 
the party and does not mean the party for 
and on behalf of whom the name is put. 
Tt is said that although, as has happened in 
the present cage, @n admission was made 
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by an agent of the party himself the whole 
process was ultra vires because the execut- 
ant is the only person wHo can -admit or 
deny, 1. e, the person whose pen actually 
wrote. ° 

“This Yontention has to my miad nothing 
to sappii in the Act and it encounters 
serious oections upon the face of the Act 
itself. I doubt whether it would have been 
seriously entertained, had it not been that 
in the course of diverse cases in connection 
with the Registration Act, observations have 
been made which may be considered as 
intending what the defendant's Counsel 
urges upon this appeal, 


I take the Act first: In my opinion, the 
Act deals with parties and executants of 
documents on an ordinary common sense 
footing without contemplating or making 
particular provision for the case of a man 
whose name by his authority is written 
by some one else. The ordinary meaning 
of the word “executant” is-fairly clear. It 
was said by the learned Official Referee 
that it meant signing. In my opinion the 
present question cannot be solved by 
stressing any such attempted definition. 


The ordinary meaning of executing a docu- 


ment is signing a document as a consenting 
party thereto. 


A man may sign a document asa witness : 
no one would call him a person execut- 
ing a document. To treat the fact of 


_ signature as a physical fact, apart from 


the circumstance that the signature is 
intended as an expression of assent to the 
document, is, in my judgment, to go out 
of one’s way to be wrong, when dealing 
with an Act that-makes no particular pro- 
vision for the exact case we are now deal- 
ing with. If @ne looks at the provisions 
of the Registration Act,important for the 
purpose, one finds this: As regards pre- 
sentation, any one interested can have a 
document presented. When you*come to 
the state after presentation you find that 
there is to be an enquiry before the Regis- 
tering Officer. No document shail be re- 
gistered before a Sub-Registrar unless the 
persons executing such document or their 
representatives, assigns or agents appear 
before the Registering Offivere within a 
certain time. The Registering Officer shall 
thereupon enquire whether or not such 
document was txecuted by the persons by 
whom if purports to have been executed 
satisfy himself as to the identity of the 
6 * 


persons appearing: before him and alleg- 
ing that they have executed the document, 
and so.on. If all the persons executing 
the document appear before fhe Regis- 
tering Officer or if he be satsfied thaj they 
are the persons they represent themselves 
to be, and if they all admit the execution 
of the document, then the document is to 
be registered. On the other hand, if any 
person by whom a document purports to 
be executed denies its execution or if any 
such person appears to be a minor, an 
idiot or a lunatic, thé Registering Officer 


shall refuse to register the document as to_-; 


the person so denying, appearing or dead. 
In my judgment, applying the language of 
the Statute to the particular type of 
case before us, the correct view is that the 
man whose name has been put to the docu- 
ment as evidencing hiseassent thereto, is 
the executant for the purpose of the sec- 
tion I have quoted from. That seems to 
me to follow very plainly from s. 35. 
As I have pointed out inthe course of the 
argument, it is quite possible for a minor 
to be an agent, but it is not possible under 
the Indian law for a minor to make a valid 
contract; and, it seemsto me that a person 
by whom a document purports to be execut- 
ed cannot mean an agent, who may or may 
not be a minor. Moreover, “to refuse to 
register a document,” “asto the person so 
denying, appearing or dead,” to my mind, 
points In the same direction. To register 
a document astoa mere agent is an idle 
conception : it must be with reference to a 
person who has intended to be a party to 
the document and not merely to an agent. 
Whether or not there is in this Act scopefor 
saying that either-the agent or the principal 
will satisfy s. 35, of one thing I am clear 
and that is thatin case of bakalam signature 
such as we have here, a person whase name 
is put with his authoriiy in evidence of his 


‘assent toadocument is “executant” within 


the meaning of s. 35. 

I consider that this matter hecomes even 
plainer if you look to the later stages of 
the Act and if you consider what will 
happen supposing that a Sub-Registrar re- 
fuses to register and that an enquiry has 
to be made by the Registrar himself, ore 
the matter comes exactly on the same foot- 
ing in a suit before the Court. If one 
carefully considers the rulings under the 


later sections of the Act one ‘will find, it - 


is true, that there are difficulties as to where 
the line ib to be drawn as to the scope 
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of the Registration Act enquiry. But it 
seems to me impossible to suppose that 
admission or denial in the Act means any- 
thing excépt admission or denial on behalf 


of the party Who is the principal to the 
document. 


With reference to the case of Muhammad 
Ewaz v. Birj Lal (2), certain words were 
very much pressed before us and I notice 


that they appear in the judgment of the. 


learned Judge. The words are: “ There 
the persons described are the persons 
executing the document, not these who on 
the face of the deed are parties to it, or by 
whom it purports to have been executed, 
but those who have actually executed it.” 
The learned Judge has applied these words 
in the way in which we have been invited 
to apply them, namely, to the case of a 
signature per procurationem ; and as mean- 
ing that not the man whose name is put on 
the deed as a consenting party—but the 
man who holds the pen, is the person 
upon whose appearance, whose admission, 
whose denial the Registration Act lays so 
much stress. The learned Counsel for the 
afpellants has pointed out to us, and I 
entirely agree with him, that those words 
in the judgment quoted, taken in their 
context turn out to have a different meaning 
altogether, A,B and Cin that case were 
parties to the document on the faceof the 
deed. The deed purported to contain the 
signature of all of them. For the purposes 
of the case 1t was proved that two had exe- 
cuted it. There was no proof that the third 
had executed it and there was no contention 
that it could be made available against her. 
The question was whether the document 
was void against every body or whether 
it could be regarded as duly registered as 
against A and B; and the distinctions 
their Lordships were making in the passage 
cited had nothing to do with the parti- 
cular circumstance that C in that case 
had had her name put to the document 
by the hand of either A or B. The point 
was, can you or can you not read certain 
words in s. 39, so that the section can be 
treated distributively ? For that reason 


their Lordships were making the observa- - 


tion. 
Again a case has been referred to [ Bissen- 
doyal v. Ferdinand Schlaepfer (8)], but the 


(2) 4 I. A. 166; 1 A. 465; 3 Sar. P. O. J. 735; 3 Suth. 
P. O. J. 438; 1 Ind. Dee, (N. 8.) 320 (P. C.). 
(8) 22 W. R, 68, 
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whole basis of the decision of Sir Richard 
Couch would seem to bê utterly inapplic- 
able to such a case as the present. A 
certain person, was in partnership with an- 
other. He signed the name of the firm: 
and Sir Richard Couch proceeded Zpon this 
to say thatthe signature of thif partner's 
name was not to be taken as bakalam signa- 
ture ofhis partner, that the partner execut- 
ing it was the only party to the agreement, 
that he disclosed on the face of the agree- 
ment that he was the agent of the partner- 
ship which consisted of himself and the 
other. That being so, there can be no 
doubt that the only executant was’ the 
person who had signed. 


coal 


Certain other cases have given rise to a 
certain amount of contention on the same 
lines. Those cases are somewhat special, 
because they are cases where a guardian has 
purported to bind his ward or his ward's 
property. The case of Keshé Deo v, Hari 
Das (4)is a perfectly simple case where on 
no construction of the signature was the 
ward a party to the instrument. It was an 
instrument executed by a guardian, stating 
in the document that he intended not 
merely to affect his own property but 
also to affect the property of which he 
was a trustee. There an observation was 
made, simply to this effect, that when an 
admission of execution is made by aman 
who executes a document as a trustee it is 
not necessary that his cestui que trust should 
also executed the document. 

An exactly similar case is the older case 
of in the matter of Ram Chunder Biswas 
(5). The basis of the decision was that the 
document there did not purport to be exe- 
cuted by the minor, that no person was 
required to appear before tte Registrar ag 
his representative, that the deed purported 
to have been executed by three persong all 
of whom appeared before the Registrar, 
“A manmay execute adeed and state 
in it that he is selling his portion of the 
property as well as the portion of another 
individual towhom he stands in a fidu- 
ciary relation, but only sign his name.” 
The Registrar has no business to enquire, 
what actually passes by that document or 
whether tke interest of a third person is or 
is not affected by it. 

A very similar case is, found in Raj 


(4) 21 A. 281; A. W. N. (1899) 59; 9 Ind, eos (N. s.) 
(5) 16 W.R. 180. ° ° 
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Lakhi Ghose v. Debendra Chundra Majum- 
dar (6), wherea guardiañ purported on 
behalf of the ward’s estate to sell certain 
property contrary to the terms of the order 
which Me District Judge had made. An 
attempt Was made to set up this defect as 
a reason Why the instrument should not 
be registered and the Court held that this 
had nothing to do with the question. The 
guardian as guardian was the only execut- 
ant whether it affected a third party or not. 

There is an interesting case [Kanhaya 
Lal v. Sardar Singh (7)], which arose where 
certain people had had their names put to 
a document bya mukhtear. The mukhtear- 
nama was produced and proved. But the 
principals objected to the act of the mukh- 
tearandsaid that the mukhtearnama had 
never been explained to them; the Court 
held that if there was a mukhtearnama and 
if the mukhtear had purported to execute 
the deedin terms thereof that was all that 
was necessary to justify registration. 


- None of these cases about guardian and 
ward has any bearing upon the question 
of bakalam signature. 

. The whole point about infancy is that 
an infant hasno capacity to contract. He 
may ormay not be well able to sign his 
name. A guardian desiring to make a 
which will bind the ward or 
ward’s estate, will 
way to be wrong in form if he signs the 
ward's name and treats himself asa mere 
pen. For these reasons, it appears to me 
that the contention which has been go 
ably and carefully advanced before us by 
Sir Benode Mitter.is not sustainable, In 
my judgment the attack upon the title, 
which has been made in the present case; 
if allowed for& moment, would upset re- 
gistered titles throughout the whole of 
India. It seems to me that the endeavour 
to read the dicta which have beep cited to 
us into the Registration Act for the pur- 
pose of showing that an admission or 
denial is a matter which has not nothing 
to do with the party really affectéd, cannot 
bə sustained. 

e The only other question in the present 
case is whether this title is defective by 
reason of the fact that the arfthority of 
Joy Krishna Bose to sign the document 
on behalf of Brojo Nath has been insuffi- 


_9 246. 668; 1 O. W. N. 444: 12 Ind. Doe. (xN. s.) 
1114. . 

(TM 29 A, 284; A. Wè N. (1907) 4694 A.-L. J. 171. 
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ciently proved. In my judgment it ‘is’ 


‘amply proved. The attorney of Brojo Nath: 


who: appeared before the Registrar to: 
admit the execution of Brojo Nath Sircar 
to the document was authorized by a power,’ 
dated the 2nd May 1891. He appeared: 


before the Registrar*to carry out his duty ` 


on the 6th May 1891. The actual exeeution 
by Joy Krishna Bose was on the 8th Sep- 
tember 1890 and the power under which 
he acted was of the 20th June 1890. ‘The. 
position is as follows: We know from the 
document that Brojo Nath was one. of two 


persons ordered as trustees to convey cer- 


tain trust property by a conveyance to 
be settled by the Registrar. We know that 
he had no option in the matter and that 
the beneficiaries were ordered? to join’ in 
the conveyance. We find after the deed 
had been executed he ave on the 2nd 
of May to Bepin Behary Banerjeea power,. 
which he exercised on the 6th of May to 
admit this very execution. That power is 
available, the plaintiff Promotha Nath 
offered to get a certified copy if it was 
wanted. No objection has been taken to 
it. The plaintifis are the sons of the man 
who took under thas conveyance. That 
they are in possession now nobody dis- 
putes. They have shown their possession, 
it is true, only for the last 3 or4 years, 
but there is no suggestion anywherethat 
Brojo Nath claimed on his own behalf or 
on behalf of the trust some interest as left 
to him inspite of the conveyance of Sep- 
tember 1890. The purchase-money was 
paid into Cvurt. In this country the 
legal estate follows the beneficial interest 
and it is not necessary that an authority: 
to sign should be in writing. Such cases 
as In re Airey, Airey v. Stapleton (8) are not 
in point. That any one claiming as a bene- 
ficiary of Hari Mohan Sircar's trust could 
now put forward any claim upon this pro- 
perty is a baseless apprehension. l 

I think thata good title has been shown 


‘and that this appeal succeeds, 


Z. K. Appeal allowed. 


(8) (1897) 1 Ch. 164; 651. J. Ch. 158; 76 D. T. 151; 
45 W.R. 233. 
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BOMBAY HIGH COURT. 
First Orvin APPRAL No. 155 or 1928. 

.* e November 25, 1924. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
SECRETARY or STATE ror INDIA 

~—~PLAINTIFF—~-APPELLANT 
< VETSUS 
MANILAL HARIVALLAVDAS BHAGAT 


—~DEFENDANT-- RESPONDENT. 
Bombay District Municipal Act (ITI of 1901), ss. 42, 
oh, 58—Rules framed by Local Government under 
s. 58, r. 8—Misapplication of Municipal funds, mean- 


~ ing of —“Primary” education, meaning of—Primary 


schools maintained by Municipality—Refusal to allow 
inspection by Government Inspector—Money spent on 
schools, whether misapplied, 

The word “misapplication” in s. 42 of the Bombay 
District Municipal Act means application to a purpose 
which the Act neither permits nor requires. The 
functions of a Municipality are either obligatory or 
discretionary, and Municipal funds must be expended 
on those functions and on no others. The obligatory 
functions are those which the Act requires, the discre- 
tionary functions are those which the Act permits. 
[p. 45, col.1.] 

To establish and maintain primary schools is one of 
the obligatory functions ofa Municipality which has 
been laid down by s. 54 of the Bombay District 
Municipal Act. Therefore, money spent on the 
offablishment and maintenance of primary schools is 
money applied toa purpose which the Act requires 
and cannot, therefore, be treated as having been mis- 
it within the meaning of s. 42 of the Act. [p. 45, 
col. 2. 

“Primary” education means education in its first 
stages and nothing more. The expression does not in 
itself connote anything inthe way of Government 
support or Government control. [tbid] 

Rule 3 of the rules framad by the Local Govern- 
ment under the provisions of s.58 ofthe Bombay 
District Municipal Act merely prescribes the ordinary 
method whereby Government are enabled to satisfy 
themselves that a Municipality is doing itsduty. In 
other words, the rule isa rule of procedure, and its 
infringement cannot in any way affect the character of 
ey ee maintained by a Municipality. [p. 44, 
col, 2. 

Whore primary schools are established and main- 
tained by a Municipality, money spent by the Munici- 
pality on such schools is spent ona function which 
has bean made obligatory upon the Municipality by 
s. 51 of the Bombay District Municipal Act, and the 
mere fact that the Municipality refuses to have its 
schools inspected in accordance with r. 3 of the rules 
framed by the Local Government under s. 53 of the 
Act, will not make the schools any other than primary 
schools and tha money spent on thom would not be 
regarded as having bean misapplied within the mean- 
ing of s. 42 of the Act. [p. 45, col. 2 


e First appeal from the decision of the Dis- 
as Judge, Ahmedabad, in Suit No. 34 of 
1922. 

Mr. Kanga (with him Mr. S. S. Patkar), for 
the Appellant. 

Mr. Jinnah (with him Mr. H. V. Divatia), 
for Respondents Nos. “1, 5 to7 13 to 15 and 
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Mr. G. N. Thakor (with him Mr. H. V. 
Divatia), for Resþondent No. 8. 

Mr. A, G. Desai (with him Mr, N. P. 
Desai), for Respondent No. 18. 


JUDGMENT. 


Macleod, O. J.—This suit Z filed by 
the plaintiff-appellant in the District Court 
of Ahmedabad to recover from eighteen 
persons who were members of the Ahrhed- 
abad Municipality from March 1, 1921, to 
December 17, 1921, and from a nineteenth 
person who was a member from October 13, 
1921, only, the sum of Rs. 1,68,600 being 
the amount of expenditure incurred by the 
Municipality on the maintenance of the 
primary schools during the suit period, on 
the allegation that it was misapplied, as the 
schools were maintained during that period 
contrary to the provisions of ihe Bombay 
District Municipal Act, II of 1901, and 
the rules framed thereundér. The claim 
was afterwards decreased by amendment 
to Re. 1,37,709-5-8, to be recovered against 
all the defendants jointly and severally, 
except:defendant No, 16 against whom 
the claim was limited to Rs. 80,825-3-8. 
Defendants Nos. 2, 3, 4, 9and 12 put in a 
joint written statement, the other defend- 
anis filed separate written statements. 

The Judge dismissed the suit with costs 
allowing only one set of costs amongst all 
the defendants as they had substantially one 
defence to make, l 

Twenty-one issues were raised, but issue 
No. 12 was the main issue in the case, and 


the only one which has been argued before. 


usin appeal. 

“Have the Municipality spent any money 
beyond that sanctioned by the budget? 

“If not, is there any misapplication of the 
Municipal fund ?” 

The facts stated in the plaint may be 
taken as, admitted by the defendants in 
their pleadings. 

The following are the pertinent sections 
of the Act :—- 


“Secti8n 42. Every Councillor shall be 


personally liable for the misapplication of 


any fund to which he shall have been 3 
party, or which shall have happened through, 
or been facilitated by, gross neglect of his 
duty asa Councillor, and may be sued for 
recovery of the moneys so,misapplied as if 
such moneys had been the property of 
Government.” . 
“Section 54. It shall ha the duty of every 
Municipality tò make reasonable provision, 
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(1) for the following matters within the 
Muxicipal District under’ their authority, 
namely :— ô 

(p) establishing and maintaining primary 


_8chools ~~ : 
i “SectiN 58. The management, control 


and admtistration of every public institu- 
tion exclusively maintained out of Muni- 
cipal property and funds shall vest in the 
Municipality by which itis maintained: 

Provided that the extent of the independ- 
ent authority of any Municipality in res- 
pect of public education, and their relations 
with the Government Educational Depart- 
ment shall from time to time be prescribed 
by the Governor-in-Council.” 


Of the rules framed by Government un- 
der the provisions of s. 58 the only rule 
which the appellants have relied upon 
before usas having been infringed by the 
respondent ig 1. 3 which directs that 
Municipal schools shall, subject to the pro- 
viso in 1. 2(which in this case it is un- 
necessary to consider), be provided for all 
castes or classes of the community and shall 
be open to inspection and examination at 
all times by the Government Inspecting 
Staff. The Municipality shall in each case 
make suitable arrangements in communica- 
tion with the Inspector for the annual ex- 
amination required by the Educational De- 
partment. | 

Section 52 was also relied upon by the 
appellant, but that section was framed in 
order to impose the obligation on Munici- 


“ palities to apply all their properties and 


funds subject to the provisions of the Act 
and for the purposes of the Act within the 
limits of the Municipal District, and is of 


no assistance towards deciding whether the 


monies in the suit were misapplied. 


Generally speaking it may be admitted 
that a Municipality would be bound to 
apply its properties and funds subject to 
the provisions of the Act. 

Owing tothe action taken by the Muni- 
sipality of which the defendants were 
members, the Educational Department were 
in effect prevented from examining thé 
‘orimary schools established and maintain- 
ed: by the, Municipality during» the suit 
period. The appellant contended that be- 
cause the examination could not be made 
the shools ceaséd to be primary schools and 
s0 thesMunicipal funds expended on them 
had been misapplied. . : 

"The word ‘misspplicatiom’ in-s, 42 must 
a . 


be given its ordinary dictionary meaning, 
It means the wrong application of funds, 
the use of funds for purposes ocatside the 
scope of the Act. $ 

The appellant then would have to*prove 
that the schools on which the money claim- 
ed as having been misapplied were not 
primary schools as contemplated by the Act. 


Itis not necessary to consider the exact 
definition ofa primary school, because it has 
not been contended by the appellant that 
the instruction given to the children attend- 


ing them was other than that prescribed- ; 


by the Educational Department for primary 
schools. 7 

Most of the arguments adressed to the 
lower Court were either unecessary or 
irrelevant and were rightly discarded by 
the Advocate-General’ who relied on the 
following syllogism. 

primary school to which Municipal 
funds can be applied is a school established 
and maintained according to the Act and 
the rules framed under the Act. 

A school established and maintained by 
a Municipality which cannot be inspected 
by the Educational Department owing- to 
the action of the Municipality in closing 
the doors to the Inspector is not sucha 
primary school. I. 

The money, therefore, which has been 
spent on such a school has been misapplied. 


The fallacy in the argument is this, that 
beeause the Inspector is not allowed to see 
what is going on inside the walls of 8 
school it does not follow that the school is 
not a primary school maintained in accord- 
ance with the Act. It would have 
to be proved that the school was being 
used for purposes other than that of 
primary education. That would have to 
be proved like any other fact. The ordinary 
method would be by the annual inspection 
and report by the Educational Department. 
If that became impossible from one cause 
or another, some other kind of proof would 
have tobe led. Rulé 3 merely prescribes 
the ordinary method whereby Government 
are enabled to satisfy themselves that the 
Municipality are doing their duty. In 
other words, it is a rule of procedure, and its 
infringement could in no way affect the 
character of the schools referred to in the 
plaint. 

The appellant accordingly has faild to 
prove that. Municipal funds have been misg- 
applied by the respondents, eS eis 
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We are much indebted to the District 
Judge for his painstaking judgment but 
with due respect it was hardly necessary to 
set out ate length the history of primary 
education in the Presidency. 


In my opinion the appeal should be dis- 
missed with costs. 


Crump, J.—There is no dispute about 
the facts of this appeal and, so far as they 
are necessary, they are shortly as follows :— 

The defendants were in 1921 Councillors 
of the Ahmedabad Municipality. In Feb- 
ruary 1921, by certain Resolutions the 
Municipality decided that no further educa- 
tional grant should bereceivedfrom Govern- 
ment and that the annual examination 
and inspectign of Municipal schools should 
no longer be conducted by the Deputy 
Educational Inspegtor or his assistants. In 
pursuance of this decision the Educational 
Department was prevented from holding 
the annual examination and inspection 
from March 1, 1921, to December 17, 1921. 


The only question which has been argued 
before us is whether the defendants can be 
head to have misapplied the monies ex- 
pended on the Municipal schools during 
this period. The plaintiff relies upon s. 42 
of the Bombay District Municipal Act IH 
of 1901). By that section “every Council- 
lor shall be personally liable for the misap- 
plication of any fund to which he shall have 
been a party.” 

What is meant by “misapplication” in 
this section? The word has no technical 
meaning andis no doubt used in its popular 
sense. To ‘misapply’ meansto apply toa 
wrong purpose, that is, to a purpose which 
is not that which the circumstances indicate 
as correct, or a purpose which is for any 
reason forbidden. Used in the Statute 
under consideration it isprobably an exhaus- 
tive definition to say that “To misapply 
isto apply to a purpose which the Act 
neither permits nor requires.” The func- 
tions of a Municipality are either obligatory 
or discretional, and the Municipal funds 
must be expended on those functions and 
no others. The obligatory functions are 
those which the Act requires, the discretion- 
at functions are those which the Act 
permits. Whether the definition of mis- 
application which I have suggested is 
exhaustive or not it is at least sufficient for 
the disposal of this appeal. 


To provide for primary education is-one 


45 


of the obligatory functions of the Munici- 
pality. Section 54 runs 4s follows :— 

“54, It shall be the duty of every Muni- 
cipality to makes reasonable provision, (1) 
for the following matters within the Muni- 


cipal District under their mwa name-. 
ly: i 


aa 
(p) establishing and maintainifg primary 
schools.” . 


To establish and maintain primary schools 
is thus one of the obligatory functions of 
a Municipality. Money so expended is 
money applied to a purpose which the Act 
requires, and is not, therefore, misapplied. 


Are then the schools which this Munici- 
pality maintained “primary schools’? The 
words are nowhere defined in the Act. A 
‘primary’ school is a school where ‘primary’ 
education is imparted. Iam not aware that 
the word ‘primary’ has acquired any special 
meaning. “Primary” education means edu- 
cation in its first stages and aothing more, 
This much at least is clear that the words 
do notin themselves connote anything in 
the way of Government support or Govern- 
ment control. 


The evidence in this case shows—indeed 
the point is not contested—that the edu- 
cation imparted in the schools in question 
was ‘primary education’ in the sense which 
I have indicated. It follows, therefore, that 
up to the point which we have reached, 
the expenditure was expenditure on primary 
schools, and, therefore, there was no mis- 
application. 


But itis sought to extend the meaning 
of the words ‘primary schools.’ I do not 
say that the argument was put that way, 
but reduced to its simplest terms that is 
its meaning. In order to wnderstand the 
point sought to be made it is necessary to 
turn to other portions of the Act. I pass 
over s. 52 of the Act which appears to me 
to have n6 bearing on the question at issue. 
Section 58 runs as follows :— 

“58. The management, control and ad- 
ministratien of every public institution ex- 
clusively maintained out of Municipal pro- 
perty and funds shall vest in the Municipali- 
ty by which it is maintained: 

Providedethat the extent of the independ- 
ent authority of any Municipality in respect 
of public education, and their relations 
with the Government Educational Depart- 
ment shall from time to time be prgscrib< 
ed by the Governor-in-Council.” 
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The section means as this between Govern- 
ment and the Municipality : “You (the 
Municipality) have the management, ad- 
ministration and control 6f public institu- 
tions maintained out of your- funds except 


‘schools. Ms to schools we (the Government) 


retain power to prescribe the extent of 
your independent anthority and your re- 
lations with the Government Hducational 
Department.” 

In exercise of this power Government 
have published certain rules. The contro- 
versy turns mainly round r. 3 which runs 
as follows :-— 

“3. Municipal schools shall...be open for 
inspection and examination by the Govern- 
ment Inspecting Staff. The Municipality 
shall in each case make suitable arrange- 
ments in communication with the Inspec- 
tor. for the annual examination required 
by the Educational Department.” 

It is not, in my opinion, necessary to con- 
sider the effectofthe other rulesor the breach 
thereof, if any. The Municipality in this 
case declined to comply with r. 3. 

Ihave said thatit is sought to extend 
the meaning of the words ‘primary schools’ 
and the argument can now be stated, It 
is as follows: ‘ Primary schools for the 
purposes of the Act must be taken to 
mean primary schools maintained in 


accordance with the rules framed by Govern- . 


ment. These schools were not so main- 
tained.. Therefore, they are: not primary 
schools, and the money spent*on them has 
been misapplied” The argument so stated 
is not devoid of plausibility, but there is a 
fallacy init. I cannot accede to the pro- 
position that where the Legislature speaks 
of ‘primary schools’ it must be held to 
mean “primary schools maintained in ac- 
cordance with “such rules as Government 
may from time to timeframe, and no other 
prifoary schools.” The Act says the Munici- 
pality shall maintain primary, schools. 
Government by rules says “you shall 
maintain those primary schools in such 
and such a manner.” It is not, in my 
opinion, possible to say: “The M%nicipali- 
ty have not maintained their primary 
schools in the manner enjoined by Govern- 
ment: therefore, they have not maintained 
primary schools.” Unless it cdn be said 
that these schools are not ‘primary schools, 
there can be no case of misapplication. I 
would invite attention here to issue No. 10 


framed* by the lower Court at the instance 


of plaintiff. It runs thus iy 
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“10. Whether r. 3 ofthe rules relating 
to inspection was obligatory, and if so 
whether objection to the inspection of 
schools would convert expenditure towards 
the maintenance of primary “schools into a 
misapplication of the Municipal funds.” 


That issue contains within itself the same 
argumentin another form. “The schools 
no doubt were primary schools as required 
hy the Act, butwhen Municipality refused 
inspection the schools ceased to be primary 
schools.” Itisnot permissible to read into 
the Act words. which it does not contain 
and that plain proposition is decisive of 
this appeal. : 

16 follows that no misapplication ha 
been proved and that.the suit fails. 


I may add that, in my opinion, no useful 
purpose would be served 4y a consideration 
of the position of the Municipal Councillors 
as trustees under s. 50 ofthe Act. Weare 
not concerned with any property .of the 
description, specified in that section. Tf 
the Councillors areregarded as trustees for 
all purposes of the Act the considerations 


which I have already set out apply equadly . 


to their conduct in that capacity. 


2. K, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. | 
Civit Rererence No, 214-B or 1924. 
February 14, 1925, 
Present:—Mr. Baker, J.C, 


VISHWANATH—Ptatntirr-—APPLicant ` 


- VETSUS 
VAIJ NATH—DEFENDANT—NON-APPLICANT 
Civil Procedure Code (Act V of 1908), s. 115.0. TX 
7. 13—Ex parte decree, order setting aside— Revision— 
ee for setting aside ex parte decree—Power of 
ourt, 


An order setting aside an ex parte decree is open to 


revision by the High Court under s. 115 of the C. P. GQ. 


| Pa a 2. | i 

lode Narain Singh v. Bikram Singh, 84 Ind 
1028; (1924) A. I. R. (Pat) 36: 4 P. L. T. 545. Nand 
Ram v. Bhopal Singh, 16 Ind. Cas 1; 3f A. 592: 10A. 
L. J. 130, Bat Rami v. Jaga Dullabh, 57 Ind. Cas. 556; 


44 B. 619; 22 Bom. L. R. 80l and Ajodhya Mahton v - 


Phul Kuer,,65 Ind. Cas. 341;'1 Pat, 277; (1922 
(1922) A. I. R, Pat.) 479, followed, (1922) Pat, 61; 
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Chintamony Dassi v. Raghoonath Sahoo, 22 C. 981; 
1l Ind Dee. (x. si) 651, Mahomed Hamidulla v. Tohur- 
ennissa Bibi, 25 C. 155; YO. W. N. 652; 13 Ind. Dee. 
(x.s.)105-agd Krishna Chandra Goldar v. Mohesh 
Chandra Saha, 9 O. W. N. 524, not followed. 

An ex parte d&cree can only be set aside if the 
defendant satisfies the Court that he was not duly 
served or that he was prevented by some sufficient 
cause from appearing, and a Court has no power to 
set.aside an ex parte decree apart from the provisions 
of O. IX, r. 13 of the Code. [p. 48, col. 1.] 

A defendant who has refused to accept a summons 
‘cannot contend that he has not bean duly served. 
[ibid.] 

Gadi Meelaveni v. Marappareddigari Narayana 
Reddi, 53 Ind. Oas. 847, 43 M. 94; 37 M. L. J. 599; 26 
M. L. T. 377; 10 L. W. 606; (1920) M. W. N. 19 (Œ. B.), 
relied on. 

Application for revision of an order of 
the Sub-Judge, Yeotmal, dated the 18th 
of October 1924, in Miscellaneous Case No. 
64 of 1924. 

Mr. W. B. ga A for the Applicant, 

Mr. Atmaram Bhagwant, for the Non- 
Applicant. 

ORDER.—This is an application for 
revision of an order passed by the Second 
Class Subordinate Judge, Yeotmal, in 
Miscellaneous Case No. 64 of 1924, setting 
aside the ex parte decree in Civil Suit No. 
238 of 1923. a 

The facts are that the applicant brought 
a suit against the non-applicant. The nor- 
applicant did not appear and an ex parte 
decree was passed against him on 3rd 
December 1923. On 12th July 192! the 
non-applicant applied to the lower Court 
for setting aside the ex- parte decree on the 
ground that he was not served with the 
summons and he heard of the decree on 
20th June 1924. 

The lower Court took evidence and found 
that the non-applicant was served with the 
summons which he refused to accept and 
that his allegations to the contrary were 
false, but as he would be put to great 


hardship if he were prevented from defend- — 


ing the suit, it set aside the ex parte decree. 

The plaintiff-applicant applies in revision 
on the ground that the lower Court had 
no jurisdiction to make such an order. 

A preliminary objection is taken that 
no application in revision will he under 
s. 115, C. P.C, as the case has not been 
decided and any irregularity can form the 
Subject of an appeal under s. 105, C. P. O. 
Reliance is placed on Nand Ram v. Bhopal 
Singh (1) in which it was held that in- 
asmuch as an order under O. IX, r. 13, 
setting aside an ex parte decree can be 


= (A) 16 Ind, Cas. 1; 34 A, 592910 A, L. J. 130, 


L.T, 545 
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attacked in appeal from the final decree, 
no application «will lie for revision of such 
an order. 

Reference is also made to Bai Rami v. 
Jaga Dullabh (2) in which it was held 
that the High Court has no poper under’ 
s. 115, C. P. C., to call for tlh record of 
any case which is under trial of a Sub- 
ordinate Court. 

It is to be observed that the Allahabad 
case quoted above expressly dissents from 
the Calcutta High Court in Chintamony 
Dassi v. Raghoonath Sahoo (8), Mahomed 
Hamidulla v. Tohurennissa Bibi (4) and 
Krishna Chandra Goldar v. Mohesh Chandra 
Saha (5), where it was held that an order 
setting aside an ex parte decree is not 
attackable in appeal from a final decree. 

The Madras High Court in the Full 
Bench case of Gadi Neelavent v. Marapra- 
reddigart Narayana Reddi (6), in which 
the fucts are precisely similar to those 
of the present case, accepted an applica- 
tion in tevision against an order setting 
aside an ex parte decree and it does not 
seem to have been contended that such 
an application would not lie. The point 
referred to the Full Bench was whether 
a Court had power apart from the pro- 
visions of O. IX, r. 13, to set aside an 
ex parte decree passed by itself and it was 
held it had not. So also in Ajodhya 
Mahton v. Phul Kuer (7), the Patna High 
Court allowed an application in revision 
against an order refusing to set aside an 
ex parte decree. 

Again in Mode Narain Singh v. Bikram 
Singh (8), it was held that where there.is 
nothing in the judgment of the lower Court 
to indicate that it considered at all the 
point of limitation in setting aside an 
ex parte decree, the High Court will inter 
fere in revision. 

In Woodroffe and Amir Ali's C. P.°C,, 
2nd Editjon, page 773, it is stated that, 
though there is some authority to the 
contrary, the better and more recent 


(2) 57 Ind. Cas, 556; 44 B. 619; 22 Bom. L. R. 801. 
(3) 22 C. 981; 11 Ind. Dec. (N. s.) 651. 


MO C. 155; 1 C. W. N. 652: 13 Ind. Dec. (N. 8), 


D, 

(5) 90. WeN. 584. , 

(6) 53 Ind. Cas. 847; 43 M. 04; 37M. L. J. 599; 26 
M b. T. 377; 10 L. W. 606; (1920) M. W. N. 19 
(F. B.). 

(7) 65 Ind. Cas. 341; 1 Pat, 277; (1922) Pat. 61; (1922) 
A. L R. (Pat) 479. : i 

(8) 84 Ind. Cas, 1028; (1924) A. I. R. (Pat$ 36; 4 P, 
: 4 = + ‘ 
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opinion is that an order setting aside an ex 
parte decree is nęt one affecting the deci- 
sion of the case under s. 99, and cannot 
be contested on appeale from the. final 
decree. It is subject to attack under s. 115 
if the conditions of that section are ful- 
filled. N ference is made to the Calcutta 
decisions above quoted. . 
The authorities are thus conflicting, but 


the balance of authority is in favour of. 


admitting such applications for revision. 

On the merits the order is clearly with- 
out jurisdiction as the ex parte decree can 
only.be set aside if the defendant satis- 
fies the Court that he was not duly served 
or that he was prevented by some suffi- 
cient cause from appearing. This can 
have no application where, as here, it is 
found that the defendant refused the 
summons. In such a case, as held in 
Gadi Neelaveni v. Marappareddigari Nara- 
yana Reddi (6) which overrules Sommayya 
v. Subbammae (9), the Court has no power 
apart from the provisions of O. IX, r. 13, 
C. P. C., to set aside an ex parte decree 
passed by itself. The facts of Gadi Neela- 
vent v. Marappareddigari Narayana Reddi 
(6) are on all fours with the present case, 

Following that decision the order of the 
lower Court which is clearly without 


jurisdiction must be set aside and the ex 


parte decree restored. 
The application was moreover barred by 


- limitation, as limitation began to run from 


the date of the summons. 


Costs on the non-applicant. 
fee Rs. 15. 


Z. K. 
(9) 26 M. 599. 


Pleader’s 


Order set aside. 


NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
COivIL Revision No. 35 or 1924. 
December 20, 1924. 
| Present:—Mr. Baker, J. ©. 
MAROTI—JupamMent-Desror—APPLICANT: 
. VETSUS | a 
NARAYAN AND aNoTHER—DeEcREE-HOLDERS 
' —Non-APPLIGANTS. * 

Limitation Act (IX of 1908), s. 18, Sch. I, Art. 174— 
Civil Procedure Code (Act V of 1908), s. 47, O. KAI, 
r. 2 (2)—Execution®*of decree—Adjusiment out of Court 
«Certification, application for~~—Limitation—Exten- 
sion of @ime, whether can be obtained—Fraud, what 


amounts to, ê 
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MAROTI v, NARAYAN. | 


A U en 
[88 I. ©. 1925] 
In the absence ofany fraud, the mere omission on 
the part of the decree-holder to eertify the fact of 
adjustment of the decree, notwithstanding his promise 
to do so, does not entitle the judgment-debtor to 
override the period oi limitation providêd in Art. 174 
of Sch. I to the Limitation Act for an application 


under O. XXI, r. 2 (2) of the C. P. C., and to sêcure an | 


investigation of the very same matter and an exten- 
sion of time by invoking the terms of s. 47 of the 
©. P. C. [p. 48, col. 2; p. 49, col. 1.) 

Section 18 of the Limitation Act has no application 
to such a case in the absence ofan allegation that the 


right to apply for certifying an adjustment was con- . 


cealed by the decree-holder from the judgment-debtor. 
fp. 49, col. 1.] 


Application for revision of an order of 
the Small Cause Court Judge, Nagpur, 


dated the 14th November 1923, in Execu- _ 


tion Case No. 286 of 1922. 
Mr. R. B. Gadgil, for the Applicant. 


Mr. M. R. Bobde, fox the Nos-Applicants, 


ORDER.—This is an application for 
revision of an order o$ the Small Cause 
Court, Nagpur, rejecting in execution the 
plea of satisfaction as time-barred. 

The facts are that the non-applicants 
obtained’ an ex parte decree ‘against the 
applicant and in execution attached certain 
cattle belonging to his nephew. The ap- 
plicant then executed a bond for e 
decretal amount to the decree-holders. This 
adjustment was not certified to the Court 
and the decree-holders again took out exe- 
cution. They admitted the execution of 
the bond but pleaded it was for cash 
consideration, The applicants plea of 


satisfaction under O, XXI, r. 2, 0. P. Cy 


was dismissed as time-barred. 

The applicant applies in revision and it 
is argued that there is fraud on the part 
of the decree-holders and on the ruling in 
Hansa Godhaji v. Bhawa Jogaji (1), the 
question of the alleged adjustment should 


“be enquired into. He further relies on s. 18. 


of the Limitation Act. 

For the non-applicants it is contended 
that the Bombay case is distinguishable as 
in it there was clear proof of fraud and 
in any case a contrary view has been 


taken by the Calcutta High Court in Mu- 


kunda Lal De v. Bansidhar Marwari (2), 
where on` facts very similar to those of the 
present case it was held that the mere 
omission on the part of the decree-holder 
to certify the fact of adjustment of thg 
decree notwithstanding his promise to do 
so does not entitle the judgment-debtor 
to override the period of limitation pro- 

R 33 Ind. Cas. 232; 40 B. 333; 18 Bom. L. R. 22. 

2) 76 Ind, Cas. 311; 50 0. 468; (1923) A. L R, (C.) 


6 


tr 


«+ 


} 8 
, 


P88 I. O. 1925] 
vided in Art, 174 of the First Schedule of the 
Limitation Act, for an application under 
O: XXI, r, 2, cl. (2), and to secure an inves- 
tigation of “the very same matter and an 
extension of time by invoking the terms 
of s. 47. of the ©. P. Q. 

I do not find in the application any 
statement that the judgment-debtor was 


~ informed by the decree-holders that they 


would certify the adjustment and that 
thereby he was led not to do so. On the 
contrary it appears that he put his affairs 
into the hands of one Tukaram with the 


. object of getting the ex parte decree set 
. aside, and Tukaram deceived him. 


In these circumstances there is no clear 
case of fraud and following the decision 
of the Calcutta High Court I hold that 
the application for adjustment is barred by 
limitation. There 4s no case: under s. 18 
of the Limitation Act since itis not alleg- 
ed that his right to make an application 
was concealed from him. The application 
faila and is dismissed with costs. 

Z. K. Application dismissed. 
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CALCUTTA HIGH COURT. 
ORIGINAL CIVIL APPEAL No. 85 or 1924. 
June 20, 1924. ; 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Hugh 
Walmsley, Kr. 
SREELAL MANGTULAL—Derenpant— 
. APPRBLLANT ; 
VETSUS 


J. E. MADAN— PLAINTIFF—RESPONDENT. 

Civil Procedure Code (Aet V of 1908), Sch. IT, 
paras. 1h, 15—Arbitration—LError on face of award, 
what amounts to—Award, proceeding on false assump- 
tion of law, validity of—Award, form of—-Sale— 
Consideration, portion of, left in hands of vendee 
for payment to prior encumbrancer—Vendee, whether 
trustee. 

An error on the face ofan award means that the 
Court can find in the award or a document actually 
incorporated thereto, as, for instance, a note appended 
by the arbitrator stating the reasons for his judgment, 
some legal proposition which is the basis of the award 
and which is erroneous. [p. 51, col. 2.] 

Where a portion of the consideration for a sale of 
ifimoveable property is left in the hands of the vendee 
for payment to previous encumbrancers, the vendee 
isnot atrustee ora quasi-trustes in respect of the 
sum which is so left in his hands, and an award 
which proceeds onthe basis that the vendee is a 
trustee in respect of such sum is vitiated by reason of 
the fact that there is an error of law apparent on the 
face of the award, [p. 52, col. P.]. 
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When a suit or a dispute is referred to an arbitra- 
tor, whether a lawyer or a layman, he is constituted 
the sole and final Judge of all questions of law and 
fact. [p. 52, col. 2] | ' 

The award of an arbitrator is intended to, be 
final both in fact ahd in law, and the Courts will not 
interfere except on certain well-recognized ‘principles 
and in certain well-defined circumstances. fhe award 
must, therefore, be couched ina form wich would 
lead to finality and must not be put ina form which 
incites the parties to embark upon further “litigation. 
[ibad.] ; 

Appeal from an orderofMr, Justice Ghose 
in Suit No. 888 of 1923. ; a 

Messrs. S. R. Das, Advocate-General, L; 
P. E. Púgh, H. C. Majumdar, Langford 
James and B. K. Ghosh, for the Appellant. 

Messrs. S, N. Banerjee and K. P. Khaitan, 


for the Respondent. 


JUDGMENT. 


Sanderson, C. J.—This isan appeal 
by the defendants Sreelal Mangtulal from 


the judgment of my learned brother Mr.. 


Justice ©. C. Ghose, whereby*he dismissed 
which was made by the 
learned Counsel Mr. N, N. Sircar on the 
23rd of February 1924. 

The facts which it is necessary for me 
to state for the purpose of my judgment 
are as follows:—-On the 16th of March 1921, 
one G. ©; Bose borrowed from one Chatur- 
bhuj Dossa a sum of Rs. 20,000 and he 
executed a promissory-note and a memo- 
randum and deposited with Chatur- 
bhuj the title-deeds relating to a.share in 
certain collieries. Subsequently Chatur- 
bhuj endorsed the premissory-note to J. F. 
Madan and handed over the title-deeds 
with the memorandum of deposit to J. F, 
Madan for valuable consideration. On the 
12th of September 1922, G. C. Bose sold the 


“said share in the collieries to the appel- 


lants. The conveyance purported to be 
free of encumbrances ; the purchase-money 
was Rs. 70,000 and part of the considera- 
tion money was provided for in the follow- 
ing manner:— Encumbrances on the col- 
lieries to be discharged by Sreelal Mangtu- 
Jal; (a) Due to Mr. J. F. Madan in respect 
of the edfuitable mortgage, dated the 16th 
March 1921, in favour of Chaturbhuj Dossa 
and’assigned over to the said Mr, J. F. 
Madan onthe 8th day of November 1921 


(principal ‘and interest) Rs. 23,600." On. 


the 23rd of March 1923,a suit was institut- 
ed by J. F. Madan against.the appellant 
defendants for recovery of Rs. 24,676 
which represented the sum of Rs.*20,000, 
which I have ,mentioned, and interest, 


Fe 


"BO 


“After the suit was instituted, namely, on 
-the 28th of June 1923, J. F. Madan died 


and on the 18th of August 1923, the plaint 
was amended by adding J.F. Madan, the 
plaintiff firm, and certain persons who were 
the exégutors and executrix of J. F. Madan 
as plainNfis. Amongst other matters the 
plaint alleged a specific agreement about 


‘the 13th of September 1922, that the de- 


fendant would pay to the plaintiff the 
amount due on the promissory-note with 
interest. In the written statement of the 
defendant firm it was alleged amongst 
other things, that there was no valid and 
binding mortgage created bythe promissory 
note and memorandum ; and it was further 
alleged that the allegedassignment and mort- 
gage to Madan being in fraud of the creditors 
of Chaturbhuj who was adjudicated in- 


- golvent onthe 8th of May 1922 was void 


. 
® 


and inoperative and the defendants sub- 
mitted that there was no valid and bind- 
ing mortgage in favour of the plaintiff. 
The defendant firm then referred to cer- 
tain negotiations between the plaintiff and 
the defendant firm which it was alleged 
ultimately fell through when the defend- 
ants came to discover that there was no 
valid and binding mortgage or assignment 
in favour of the plaintiff and the defend- 
ants finally submitted that the plaintiff 
was not entitled to maintain the suit 
against the defendants. On the J]8th of 
January 1924, by consent of the parties, an 
order was made by my learned brother 
Mr. Justice Buckland that all matters in 
dispute in the - suit including the costs 
not disposed of should be referred to the 
final arbitration of Mr. N. N. Sircar, Bar- 
at-Law, who was to make his award 
within' the time specified in the order. The 
time was subsequently extended : and, on 
the 23rd of February, the learned arbitra- 
tor made his award by which he awarded 
to the plaintiffs the sum of Rs. 23,600 with 
interest at the rate of 6 per cent. from the 
12th of September 1922, until the date of 
actual realisation. 

The learned Advocate-General drew our 
attention during the course of the argument 
to the fact that in one passage the learned 
arbitrator had said that the plaintifis ‘as 
legal representatives of Madan were entitl- 
ed to recover the sum of Rs. 23,600 and 
in another passage the learned arbitrator 
said that he decided that the plaintiff firm 
should get a decree for Rs. 23,600. There 
is,no substance in this point; which ap- 
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pears to me an obvious slip on the part 
of the learned arbitrator, and in each case 
he was no doubt referring to the same 
party. 

The learned arbitrator sèt out the issues 
and he dealt, in the first place, with the 
first six, one of which was “ Was there 


any valid or binding mortgage in favour , 


He answered all these 


of the plaintiffs ? ” 
The 


six issues in favour of the plaintiffs. 


~result of that was that he found that the 


plaintifis had a valid and binding mort- 
gage on the collieries. The seventh issue 


was also decided in favour of the plaint- . 


That issue was “ Was the transaction 


iffs, 
in para, 2 of the plaint 


referred to 


in fraud of the creditors of Chaturbhu] > 


Dossa?” Then ‘the leaned arbitrator 
dealt with Issues Nos. 8, 9,10 and 11. The 
material ones to which®*reference was made 
during the argument of this appeal were 
Issues Nos. 8 and 9. Issue No. 8 was 
“Was there any agreement for assignment 
of mortgage right of the plaintiff?” and 
Issue No. 9 was “ Was there any agree- 
ment that the defendant would pay the 
amount of the promissory-note withein- 
terest ag.laid down in para. 4 of the 
plaint?” Those two issues refer to the 


alleged specific agreement on or about the 


13th of September. Thelearned arbitrator 
came to the conclusion: “There are no 
merits in the case of the defendant firm, 
but technically there was no concluded 
agreement as has been alleged in the 
plaint.” 


The learned arbitrator then proceeded as 


follows: “ Defendants purchased the rights 
of Gobinda Chandra Bose in the collieries 
by conveyance dated the 12th September 
1922. The vendor purported to convey 
the properties free from all encumbrances 
for the sum of Rs. 70,000." The convey- 
ance states:—“In consideration of the said 
sum of rupecs seventy thousand to the 
vendor paid by the purchaser, the receipt 
whereof the vendor does hereby as well 
as by the receipt hereunder written admit 
and acknowledge and of and from every 
part thereof hereby release and discharge 
the purchaser.” He then referred to the 
consideration and the passage which Ihave 
read, whicli deals.with the incumbrances 
on the collieries to be discharged by Sree- 
lal Mangtulal. The learned arbitrator 
then stated as follows: “ Mangtulal’s case 
is, as is, also clear from his statement to 
me, that be haa bought the properties 


çm 
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for Rs. 70,000, and he has got to pay 
Rs, 23,600, either to’ Mr. 
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Madan or to’ 


Gobinda Bose (since adjudicated insolvent) 


and that.yeither Gobinda Bose nor the 
Official Assignee has demanded payment of 


this amount. f refer to the following ques-: 


tions.and answers. | 

Q: Have you any real objection to 
pay Mr. Madan in preference to Gobinda 
Bose ? < 


A. Thatis not so. Iam prepared to pay: 


if I have a proof of good title. 
Q. After the decree of Court if you have 
got to pay to Mr. Madan, you will have no 


. grievance? 


A. “Yes, if asked to 
no objection to pay. 


pay ‘by Court, I have ' 


If the answer of the defendant Mangtu-. 


lal in which he said “I am prepared to 


f 


‘pay if I have a proof of good title” refer- ; 
‘red to the question, as I assume it did, 


whether the plaintiff had a valid and bind-: 


ing mortgage in his favour I should have - 
thought that the learned arbitrator would . 


not have had much difficulty in coming 


to a conclusion upon this matter inas- , 


much as the learned „arbitrator had al- 


ready decided that the title of, the plaint-. 
if in respect of the mortgage was estab-. 


lished. 


The matter, however, does not rest there, 
because the learned arbitrator after finding 
certain facts, ‘which it 


a finding that the “ defendant firm had 


. Rs. 23,600 earmarked in its hands having 


undertaken to pay off Mr. Madan ”) proceed- 
ed to state: * Counsel for both sides have 
addressed the arbitrator on the question 
whether the defendant firm is liable by 
reason of the undertaking mentioned in 
para. 5 of the plaint.” That I assume was 
the undertaking referred to or implied in 
that part of the conveyance to the,defend- 
ants which dealt with the way in which 
the sum of Rs. 23,600 due to Mr. Madan 
was to be discharged.: The learned arbi- 
trator then set out certain decisions to 
which -reference had been made and he 
proceeded as follows:—‘‘ Upon the author- 
ities discussed and on facts found by me 
ITehold that the positionof the defendant 
firmis analogous to that of a trustee in 
respect of the earmarked Rs. 23,600 in its 
hands.” x 

The learned Counsel on behalf of the 
defendants argued that in that .passage 


is not necessary 
for me to read in detail (amongst them was — 


- amined, appears to be unsound.” . 


This Court has recently had an occasion : 
to draw attention to the law on this point, - 
in more cases than one, as for instance. 


51. 
there was an error of law on the face of: 
the award. á 

The law upon‘ this question has recently 


been reiterated by the Judicial Commit- 
tee of the Privy Council 


Balioo Spinning and Weaving 


ed by the arbitrator stating the reasons 
for his judgment, some legal proposition 


which is the, basis of the award and which | 
The. 
‘ learned Lord then mentioned certain mat- 
ters which it’ did not mean, and stated ` 
that “the award will stand unless, on the | 
face of it, they (i. e., to say the arbitrators) ` 
have tied themselves down to some special 
ex- 


you can then 


say is erroneous.” 


legal proposition which then, when 


in the case of U. M. Choudhury & Co. v. 


Jiban Krishna Ghose & Son. (3), the deci- > 
sion in which is to the'same effect as the . 


decision of the Judicial Committee to which 
I have referred. 


The learned Counsel for the respondents 
argued that the passage in the award 
which I have read, was not the basis of 
the award, and that it was no more than 
an incidental opinion expressed by the 
learned arbitrator whereas, as I have said, 
the learned Counsel for the. appellants 
argued ‘that it was the basis of the award. 


` e , , 3 
(1) 73 Ind. Cas. 436; (1923) A. I. R. (P. C.) 66; 47 


B. 578; 50.I. A. 324; 44 M. L. J. 706; 25 Bom. L. R. 
588; (1923) M. W. N. 596; 38 ©. L. J. 130; 28 C. W. 


N. 397; 33 M. L. T. 419; (1923) A. C. 480; 92 L J.P. 


C: 163; 129 Le T. 166; 39 T. L. R. 253; L. R.4 A. 
(P. 6.) 99 (P. G). 


(2) (1857) 3 C. B. (N. s:) 189; 297 L. J. O.P. 66; 3 
Av (N. s.) 818; 6 W. R. 181; 140 E.e R. 712; 11 R.R. 


„© 99 Ind. Oas. 995; 49 O. 646; (1929) A. WR. (0)" 


e 
„* < 2 e 
e 
8 é 


in the case of 
Champsey Bhara and Cowpany v. Jivraj: 

tlle rompany, - 
Limited (|), in which case Lord” Dunedin | 
‘in delivering the judgment referred to the. 
well-known case of Hodgkinson v. Fernie - 
(2) and said as -follows:—‘‘ Now the regret . 
expressed by Williams, J. in Hodgkinson . 
= V. Fernie (2) has been repeated by more - 
“than one learned Judge, and it is certainly ` 
“not to be desired that the exception should . 
be in any way extended. An error in Jaw. 
on the face of the award means, in their ` 
Lordships’: view, that you can find in the. 
award or a document actually incorporat- ` 
ed thereto, as for instance, a note append- 


s 
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The first question which this Court has 
to decidé is whether the learned arbitrator 
did regard that as the basis of his award. 
The learned Counsel for the respondents’ 
argument isnot without some force, but 
having regard to the way in which the 
award is framed, it is difficult to avoid the 
conclusion that the learned arbitrator did 
regard that as the basis of his award. 
The next question which arises is whether 
the ‘decision of thé learned arbitrator in 
this respect was erroneous in point of law. 
It is clear to my mind that the defendants 
were not trustees of any fund held by 
the defendants for the benefit of the plaint- 
iff or his representatives. In fact, it ap- 
pears from the award that the learned 
arbitrator did not regard them as trustees; 


for, he said that the position of the defend- . 


ant firm was analogous to that of a 
trustee. I have had considerable difficulty 
in appreciating what the learned arbitra- 


tor meant by saying that the position of - 


the defendant firm was analogous to that 
of atrustee and that there was asum of 
money “ earmarked ” in his ‘hands. 
sequently I am of opinion that, assuming 
this was the basis, upon which the learned 
Counsel relied for his award it was errone- 
ous in law and 
award cannot stand. The appellants have 


applied that this matter should be remitted , 


to the learned arbitrator. 
that is the proper course, 

Therefore, the award will be remitted 
to the’ learned arbitrator in order that he 
may deal with the matter. Considerable 
time has elapsed already: and we, there- 
fore, think that the award should be 
maceon or before July 14th, 1924. It will 
be necessary that the learned. arbitrator 
should havea copy of the order of this 
Coyrt and, therefore, we give direction 
that as soon as the judgment is signed, an 
office copy should be forthwith+prepared 
which must be obtained by the appellants 
and served by the appellants upon the 
learned arbitrator on or before Friday next. 

Before leaving this case I think it is 
necessary to add one or two words about 
*the form of the award. 

The form cf the award, in my experi- 
ence, 1s unusual. 

It is more like the judgment of a Judge, 
which is subjett toappeal, than the award 


In my judgment, 


= df an arbitrator. 


Le 
as ¢o include in? his awasi part of the 


A kd 


SREELAL MANGTULAL V. J. F. MADAN. 


Con- - 


that consequently this. 


earned arbitrator has gone so far. 
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evidence; he has referred to cases which 
were cited, and he has commented on at 
least one of them. As pointed ‘out in 
Hodgkinson v. Fernie (2): When a suit 
or matters in difference are’ referred to an 
arbitrator, whether a lawyer or a layman, 
he is constituted the sole and final Judge 
of all questions of law and fact. 

The award of the arbitrator is intended 
to be final both in fact and law, and the 
Courts will not interfere except on certain 
well-recognised principles and. in certain 
well defined circumstences An. award 
made in the form of the award now under 
consideration is calculated to have an effect 
which is the exact opposite of finality and 
one might almost say it is an invitation to 
the parties to embark upon ffirther litiga- 


tion, as, indeed, the parties have doné in . 


this case. 


Instead of being final and conclusive, 


the result has been that the parties are 
still litigating upon the matters in dispute 


and they have been put to much unneces-’ 


sary expense, Further, there is no neces- 


sity that an award should be made in | 


the form in which the award was made “in 


this case; if there is any real difficulty in 


point of law as to which the opinion of 

the Court should be taken, provision is 

made incl. 1l of the Second Schedule of 

the C. P. O., for making the award in the 

a of a special case with the leave of the 
ourt. 


The result ig;that the appeal must be> 
allowed and the matter remitted to the - 


learned arbitrator in order that he may 
make the award within the time which I 
have indicated; and, we are of opinion 
that the costs of the proceedings before 
my learned brother Mr. Justice ©. C, 
Ghose and the costs of this appeal must 
abide the event ofthe learned arbitrator's 
award. By that I mean if the learned 
arbitrator's award is in favour of the ‘plaint- 
iffs the defendants will pay the costs of 
those proceedings. On the other hand, if 


the award isin favour of the defendants - 


the plaintiffs will pay the costs of the pro- 
ceedings in this appeal, and in the Court 
of first instance. ; 
Walmsley, J.—I agree. - © 
BK. Appeal allowed, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Secanp Crvin Appeat No. 151 oF 1923. 

* December 15, 1924. 
Present:—Mr. Wazir Hasan, A. J. C. 
GAYA PERSHAD—DEFENDANT— 
APPELLANT 

2 VEFSUS 
ALAM SINGH AND oTHERS—PLAINTIFFS 

AND OTHERS—DEFENDANTS—- RESPONDENTS. 

Landlord and tenant—Under-proprietary title, ac- 
quisition of-—Construction of decree of Settlement Court 
—Adverse possession—-Derivative title, whether can be 
converted into hostile title. : 

A person whohas no under-proprietary title and 
who has been paying rent in respect of the property 
in dispute to the landlord, cannot convert his 
derivative possession into a hostile one and thereby 
San a proprietary title by prescription. [p. 53, col. 


Muhammad Mumtaz Ali Khan v. Mohan Singh, 74 
Ind. Cas. 476; 50 I. A. 20; (1923) A. I R. (P.C.) 118; 21 
A. L. J. 757; 45 A. 419; 26 O. C. 231; 45 M. L. J. 623; 9 
O. & A. L. R. 901; 100. L. J. 383; 19 L. W. 283; 39 C. 
L. J. 295; 28 C. W. N. 840; 33 M. L. T. 321 (P. C.) and 
Sultan Khan v. Hardwari, 85 Ind. ‘Oas. 850; 1 0. W. 
N. 768; 100, & A. L. R. 1485; L. R. 6 A. (0.) 33, fol- 
lowed. 

On the application of the predecessors-in-title of the 
defendants for the allotment ofa certain area of land 
to them for maintenance, the Settlement Court passed 
a decree on the basis of a compromise in favour of the 
applicants for a certain area of land bearing a certain 
rental “for dawam”: 

Held, that the decree could not ba construed to have 
conferred an under-proprietary tenure on the pre- 
decessors-in-title of the defendants and that entries to 
that effect made in the papers of the first and the sub- 
sequent Settlements as regards the nature of the 
tenure would not operate to confer such title upon 
them. [p. 54, col. 1] 


Appeal against a decree of the Sub- 
ordinate Judge, Hardoi, dated the 10th 
January 1923, confirming that of the Munsif, 
Shahabad, dated the 22nd February 1922. 

Mr, H. K. Ghosh, for the Appellant. 

Mr. Ishwari Prasad, for Respondents 
Nos. 1 to 8 and 10 to 13. 


JUDGMENT.—This is the defendant 
No. l's appeal. On the 7th September 1918, 
Jurra Singh, Bahadur Singh, Sugar Singh 
‘and Narpat Singh, defendants Nos. 5 to 8, 
transferred by way of mortgage two pieces 
of land Nos. 614/2 and 614/4,a grove No. 624 
and two houses Nos. 18 and 53 situate in 
Mouza Maikpur, Pargana Pachhoha, in the 
District of Hardoi,in favour of Gaya Prasad, 
kanta Prasad, Hori Lal and Daya Ram, 
defendants Nos. 1 to 4,in the suit out of 
which this appeal arises. The relief for 
which the plaintiffs prayed was a declara- 
tion that the deed of mortgage of the 7th 
September 1918, was absolutely invalid and 
ineffectual, The transferees pleaded that 
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the property in suit was a part of the under- 
proprietary tenure of thé transferors and 
that the plaintiffs were estopped from chal- 
lenging the alienafion in question. On the 
first plea, the issue.which has been tried 
in the Courts below was as to whether - the 
transferors were under-proprietors or noft 
of the property in suit. The Courts below 
have decided this issue against the defend- 
ants and have granted the declaration 
asked for by the plaintiffs. The plea’ of 
estoppel is not taken in the memorandum 
of appeal to this Court. 

The question as to whether the property 
in suit held the character of an under- 
proprietary tenure.or not was presented in 
two forms for decision. First, that the 
decree which the transferors or their pre- 
decessors-in-interest obtained from the 
Settlement Court on the 14th February 
1869, (Ex. 6) in respect of the lands and the 
grove along with other lands conferred 
under-proprietary right on them and those 
properties, and (2) that in any event they 
have acquired that right by prescription. 


The second ground may be disposed of 
in a few words. The defendants have 
admittedly been paying rent for the’ pro- 
perty in suit to the plaintiffs and if they 
have no under-proprietary title to that pro- 
perty they cannot convert their derivative 
possession into a hostile one and thereby 
acquire title by prescription. This I take 
to be the effect of the recent decision of 
their Lordships of the Privy Council in the 
ease of Muhammad Mumtaz Ali Khan v. 
Mohan Singh (1). The same view of that: 
decision was taken by my learned brother, 
Mr. Dalal, J.C., in Sultan Khan v. Hard- 
wari (2). The second ground, therefore, fails. 

On the construction of ‘the decree of the 
Settlement Court dated the l4th February 
1869, after mature consideration I have came 
to theconclusion that there isno valid reason 
for disagreeing with the interpretation 
which the Courts below have placed upon 
it. The decree was passed on the basis of 
a compromise and is “for 25 bighas 13 biswas 
13 biswansis lands rental Rs. 25 per year 
in favour of the plaintiffs for dawam.” The 


language of the decree is clearly not ex-° 


(11 74Ind. Cas. 476; 501. A. 202; (1923) A. IR. 
(P` O.) 118; 21 A. L. J. 757; 45 A. 419: 260. O. 931: 45 


M. L. J. 623; 9 0. & A. L. R. 901; 100. D. J. 383; 19 ` 


L. W. 263; 39 C. L. J. 295; 28 C. W. N. 840: 333. 1, 
T, 321 (PG): 

(2) 85 Ind. Cas. 859; 10. W.N. 
R. 1485; L. R. 6 A. (D) 3. ° 


768; 100. & A. L. 
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plicit. The Couyts below have, therefore, 
for interpreting it rightly referred to the 
circumstances in which ij was made. Those 
circumstances are revealed by Exs. 2, 
3, 4and 5. Exhibits 2 and3.are judg: 
ments which show that the subject-matter 
of. the decree of the Settlement Court dated 
the 14th February 1869, was a part of the 
share in the village Maikpur which origin- 
ally belonged to one Atta Singh, whọ had 
died before the Settlement. On his death 


. the share came into the ‘possession of thè 


predecessors-in-interest of the transferors 
defendants in the present case. Two suits 


_wete brought by the collaterals of Atta 


Singh against the last-mentioned persons. 
It was proved that the present defendants’ 


' predecessors were illegitimate sons of Atta 


“by those means. l 
sors-in-interest agreed to this with the 


Singh. The collaterals in both the suits 


‘obtained a decree as against those sons’ of 


Atta Singh. The share was thus lost to 
them. One ọf those judgments was pro- 


nounced on the 12th November 1868 (Ex. 


3) and the other on the 13th January 1869. 
(Ex. 2). Thereafter on the 24th Janu- 


‘ary 1869, Hemanchal and Kanchan Singh 
.the legitimate sons of Atta Singh, institut- 


ed a suit for the recovery of the land com- 


-prising an area of 25 bighas 13 biswas 13 


biswansis and asked that those lands be 
decreed to them: by way of maintenance so 


-that they might cultivate them and that - 
they would pay rent thereof like tenants’ - 


and would manage to support themselves 
The plaintiffs’ predeces--: 


resuit that the decree already mentioned 
was passed. In the circumstances there- 


fore, the decree of the 14th February 1869, 


+ 


cannot be construed to have conferred an 


under-propriętary tenure on the defendants’ © 


predecessors. Ifthatis the true interpre- 
tation of the decree, as I hold it is, the 
entries made in the papers of the first and 
the subsequent Settlements as regards 
the nature of the tenure are of no conse- 
quence. 


In the wajib-ul-arz (Ex. 40), in the 


khasra (Ex. and in the khatauni 
(Ex. 8) of the first Settlement the 25 
bighas odd land dealt with by the decree 
of the 14th February 1869, were shown as 
qabzadari tenure. In the proceedings relat- 


ing to the assessment of the Government’ 


: ; _ brokers and merchants ‘at Liverpool with a branch 
revenue of dhe village in the year 1903, 


The: 


thege lands were treated as matahtt. 
fact that they were so treated for the pur- 


pose of assessing Govermment revenue can- 
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not ‘make them under-proprietary tenure if 
they. were really not 50. In Register No. .9 
prepared’ at last Settlement thésé “lands 
were again shown as mgtahti (Ex. a8). 
Now Register No. 5 would contain “entries 


of heritable and non-transferable tenures as ' 


well. Sees. 56 of Act XVII of 1879. The 
entries of these, lands, therefore, in that 
Register with the description of matahit 
does not make them under-proprietary 
tenure. Finally we have the Khewat of 
1326 Fasli, that in 1919 A.D. (Ex. Al). 
Here , again. these lands are described as 


‘matahti.. No separate and further comment 
is necessary as regards this entry. Reliance 
“was also placed on the fact that the defend- 
ants have been making subsequent transfers 
of portions of the 25 bighas odd tenure. 
‘When once the interprefation of the decree 
of the Settlement Court which is the foun- 


tafi-head of the plaintiffs’ title is determin- 
ed the fact that the defendants had been 


„acting contrary to the title conferred there- 


by cannot be given the effect of entering a 
larger title than the defendants originally 
have had.. ; 


The appeal, therefore, fails and is Nis- 


‘missed with costs. 


BK Appeal dismissed. 
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PRIVY COUNCIL.. l 
APPEAL FROM THE LAHORE Hien Court. ` 
April 3, 1925. 

Present: —Lord Shaw, Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali. 
DIWAN CHAND-KIRPA RAM 
AND COMPAN Y—APPELLANTS 

versus l F 
WELD anb COMPAN Y-—RESPONDENTS. 


Principal and agent—Forward contracts— Purchase 


“made by agent contrary to instructions of principal— 


Principal, liability of—Liability of principal to de- 
posit margin— Amount of margin tobe determined ‘by 
agent—Discretion, exercise of--Wrongful closing of 
contracts by agent—Loss on one contract, whether can 
be set-off against profit on other contracts—A ppeal-— 
Consent, whether can be withdrawn—Interest. penderite 
lite—-Discretion of Court. : 
Plaintiffs, who were general merchants, used to 
make forward contracts for the sale and purchase of 
cotton through the defendants, who were cotton 


office at Bombay. In respect of each contract the 
plaintiffs used to sign an-agreement whereby they 
bound themselves to deposit a certain sum of money 
asa Margin with the defendants in respect of the 
contract and further agreed to ‘maintain such depdsit 


: of the defendants. 


. contracts. 


í “V 
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and to deposit such further sum of money as the 


defendants may from time to time require as further 
margin to meet any difference in price, the amount of 
such futthe, margin being in the absolute discretion 
If such further deposit was not 
made the defenddnts were authorized to close out all 
-the contracts of the plaintiffs without any notice to 


_ the plaintiffs and notwithstanding any objections or 


instructions from the plaintiffs to the contrary. On 
27th November 1916. defendants had open on the 
plaintifis’ account two contracts in future one for 
the sale of one hundred bales of cotton on the New 


` York exchange and the other for the purchase of two 


hundred bales of cotton in Liverpool. On 27th 
November plaintiffs instructed defendants by wire to 
purchase four hundred bales of cotton. On receipt 


of defendants’ reply, however, the plaintiffs on 29th 


November countermanded their wire of the 27th 
‘November and instructed the defendants to wait to 
execute the order and to wire opinion. Notwithstand- 


. ing the receipt of these instructions the defendants 


made the purchase directed by the plaintiffs’ wire of 
the 27th and notified the plaintiffs of the fact. The 
plaintiffs at once repudiated liability in respect of the 
Shortly affrwards defendants demanded 
from the plaintifis a further margin of five thousand 
rupees on the basis of the New York and Liverpool 
contracts and also of the four hundred bales sub- 
sequently purchased. The plaintilfs refused to com- 
ply with this demand stating that they were not 
responsible for the last mentioned contract and that 
there was a sufficient margin for the previous con- 
tracts. The defendants thereupon closed out all the 
coMracts of the plaintiffs. 
suit to recover a certain sum of money made up of 
_ the balance in favour of the plaintiffs in the hands of 
the defendants on the date on which the contracts 
‘were closed out, and damages calculated on the basis of 
“the difference between the contract price and the 
market price of the one hundred bales to be sold on 
New York exchange which was alleged by the plaint- 
iffs to have been wrongly closed by the defendants 
-and interest : 


Held, (1) that the defendants having purchased the . 


.four hundred bales of cotton notwithstanding the 
instructions of the plaintifs to the contrary, the 
plaintiffs were not responsible for the purchase and 
that no margin could, therefore, be demanded by the 
defendants, in respect of that contract; [p. 57, col. 


(2) that admittedly the sum in the hands of the de- 
fendants being sufficient margin in respect of the New 
“York and Liverpool contracts, the defendants were not 
justified in demanding further cover fromthe plaint- 
Mis on the basis that the latter were liable in respect 
of the purchase of four hundred bales of cotton ; 


ibid, 

(3) lat although it was within the absolute dis- 
-cretion of the defendants to demand any . further 
-margin the discretion was nonetheless to be exercised 
with reference to the true position and with even a 
greater sense of responsibility in that it was within 
limits final; [p. 60, col. 1.] 

(4) that there being no exercise of discretion at all 
‘by the defendants, the demand for further cover was 
not properly made and the subsequent closing by the 
defendants of the two open contracts on New York 
and Liverpool could not be justified; [ibid.] 


, (5) that the New York and Liverpool contracts 

which were effected in different markets for different 

quantities of cotton with different delivers’ dates on 

separate, instructions and evidenced by separate 
* ' 
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The plaintiffs brought this ` 
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merhoranda were: in law forall purposes distinct one 
from the other and that the liabilities of the defend- 


“anis to the plaintiffs in respect of each were separate ; 


ibid, 
(6) | at the closing of the New York contract having 
resulted in loss*to the plaintiffs the latter were 
entitled to recover the amount of that loss from the 
defendants and that the defendants could not claim 
any credit in respect of any benefit which might as 
the result of the defendant's wrongful act have accrued 
to the plaintiffs in connection with thé Liverpool 
contract. [ibid.] l i | 
Interest pendente lite is in the discretion of the trial 
Court and an Appellate Court will not interfere with 
the exercise of that discretion merely on the basis of 
conjecture, [p. 60, col. 2) ' 
It is only in special circumstances that a consent 
which has formed the foundation ofthe judgment 


appealed from can be treated as open to withdrawal - 


in the Appellate Court. |p. 59, col. 2.] 

Messrs. A. M. Dunne and S. Hyam, for 
the Appellants. 

Messrs. A. T. Miller and Dickinson, for 
the Respondents. 
JUDGMENT. 

Lord Blanesburgh.—The appellants 
in this case are general mercħants carrying 
on business at Kasauli, and the xospondents 
are cotton brokers and merchants at Liver- 
pool with a branch office at Bombay. 

The business transactions between the 
two firms, carried out by the respondents 
through their Bombay house, commenced 
in the month of September, 1915, and had: 
the appearance, at all events, ofa succes- 
sion of contracts for the purchase or sale of 
cotton for future delivery made by the 
respondents on the instructions and for the 
account of the appellants. These pur- 
chases and ‘sales on the appellants’ side 
look, it must be confessed, very like 
gambling transactions, not intended to be 
completed, and never, in fact, completed 
either by the taking or the making of 
delivery of any cotton, Genuine contracts 


‘by the respondents were apparently in no 


way necessary to secure for the appellants 
all that they desired from their enterprise, 
and it was at one stage of the case strongly. 
contended by them—it- was, indeed, so 
found by the Trial Judge—that a set of 
contracts under discussion in these pro- 
ceedings-*the three contracts, that is to 
say, which their Lordships will later on 


refer to as the disputed contracts—were | 


not shown by the respondents to have 
been enteréd into with any reference at all 
to the appellants. ` 

It has, however. all through been the case 
of the responticnis, and their Lordships, 
for the purposes of their judgmentetreely 
accept it, that the .transagiions in cotton 


4 


$ 


=- made by the 
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futures between. the appellants and them- 
selves were in eVery case translated into 
‘real contracts of purchase or of sale in- 
volving them in serious’ liabilities to third 
parties. All of these contracts had to be 
respondents in their own 
name; upon each of them they became 
personally liable either as buyers or sellers; 
their relation to the appellants under them 
was the relation of brokers only, their 
expected profit being derived exclusively 


_ from the commission charged by them on 


the contracts entered into for behoof of 
their clients, 


On the occasion of and in relation to 
every agreement to. purchase a future in 
cotton made by the respondents at the 
appellants’ instance, a memorandum of the 
transaction was presented by the respond- 
ents to the appellants for signature. 
That memorandum where the custom to 
purchase was on New York or Liverpool 
contained, the clause following or its 
-equivalent:— 

“We have deposited with you the neces- 


‘gary deposit at the rate of Rs. 1,500 per 


100 bales and we agree to maintain such 
deposit and to forthwith deposit with. you in 


- Bombay such further sum of money as you 


may from time to time require as further 
margin to meet any difference in price which 
may occur in the event of the market rate 
in Liverpool declining, and we agree that 
the amount of such further margin from 
time to time required by “you shall be 
in your absolute discretion. Interest at 5 


per cent. per annum will be credited to 


us on the. amount of the margin or any 
further margin. IJf-we neglect or fail to 


pay you in Bombay any sum of money 
required by you as aforesaid after demand 


by letter or telegram addressed .to our 
usual or last known residence or place of 


“business it shall be lawful for you or your 


‘Liverpool firm -without any notice to us to 
sell the cotton in respect of which such 
‘demand shall have been made on our 
account and risk and notwithstanding 
any objections or instructions from us to 
the contrary.” 


The clause of the memorandum presented 
to the appellants by the respondents on 
the occasion of an agreement'for the sale 
of a future by,them was in identical terms, 
swith the substitution of the word “advanc- 
ing” “or the word “declining,” and of the 
words “buy - back” gor jhe word “sale” 
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where the words “declining” and “sale” 
respectively occur. | : 

The main question now remaining be- 
tween the parties is whether the respond- 
ents, relying upon the dbove clause in 
each memorandum were, upon the ap- 
pellants’ alleged’ default in providing 
further cover demanded by the respondents, 
justified without the appellants’ authority 
in closing on the 11th December, 1916, and 
before their due dates, two forward con- 
tracts in cotton, one in New York and the 
other in Liverpool, then open on account of 
the appellants. 

The facts, many of them the subject of 
acute controversy in both Courts below, are 
no longer in dispute. They can be com- 
pendiously stated so far as they are now 


- material. 


On the 27th Novembet, 1916, the respon- 
dents had open on the appellants’ account 
two contracts in futures. The first of 
these was a contract of the 17th Novem- 
ber, 1916, for the sale on the New York 
Exchange of 100 bales middling American 
cotton at 20°80 cents per 1b., delivery March, 
1917; and the second was a contract omthe 
22nd November, 1916, for the purchase in 
Liverpool of 200 bales Liverpool Americans 
at 12°30 cents per lb., delivery March-April, 


-1917. On the 27th November, 1916, no 


other contracts were open between the 
parties 

During that week the cotton market was 
apparently in a disturbed state, and the 
appellants, bent on speculation, seem to 
have oscillated from day to day between 
buying and selling. On the 26th Novem- 
ber they wired the respondents to sell 
200 bales Bengals, but on receipt of advice 
from the respondents recommending a pur- 
chase, the appellants on the next day, the 
27th, cancelled the selling order and. in- 
structed the respondents, instead of a sale, 
to purchase 100 Akola, 100 Broach and 200 
Bengals, 400 bales in all. This instruction 
to buy not being quite clear to the res- 
pondents, it was, at their request, con- 
firmed on the 28th November by a further 
telegram from the appellants, which in 
turn, on the ‘morning of the 29th Novem- 
ber, after receipt from the respondents ef 
advice intimating a considerable fall in 
prices as compared with those of the 
previous day, was finally countermanded 
by a wire from the appellants instructing 
the respondents to wait to execute the 
order and to wiré opinion. Notwithstands 


~” 
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Rs. 5,000 against your 
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ing this instruction, however, and, as is 
not now contested, after it had been 
received, the respondents made the pur- 
chases dir&cted by the appellants’ wire of 


- the 28th, and*they notified the appellants 


that they had made them by the follow- 
ing telegram despatched from Bombay on 


the same afternoon:— 
Bought one hundred Broach [at] Rs. 448; 


. one hundred Akolaat Rs. 420; two hundred 


Bengals at Rs. 3498. 


These are the three disputed contracts 
above referred to. The appellants at once 
repudiated the authority of the respondents 


that a reference to the telegrams with 
other evidence showed thatthe contracts, 
if made at all by the respondents on 
their account, had been entered into after 
the appellants’ instruction to delay execu- 
tion had been received. This position the 
respondents vigorously contested. They 
asserted and continued to assert that the 
appellants’ telegram ofthe 29th was not 
received until after the order contained in 


that of the 28th had been executed; they 


insted and persisted thatthe appellants 
were bound by the three contracts of pur- 
chase, and on the 3th December they wired 
the appellants as follows: 


“Bazar rumours ninety-one for New York, 
thirty-five Liverpool down. We require 
open . contracts. 
Unless we receive this money on Monday 
we cannot carry contracts ou such fluctuat- 
ing markets. Reply immediately.” 

The open contracts referred to in that 
telegram are specified in a further telegram 
of the respondents of the 10th December. 
They were the three disputed contracts of 
purchase of the 29th November, the sale 
contract of the 17th November, and the 
purchase contract of the 22nd November 
—sometimes in the proceedings referred 
to as the New York and Liverpool straddle, 
which were then admittedly open. 

With the demand for cover by the re- 
spondents, the appellants refused to com- 
ply. Their answer to it was that for the 
two last contracts the respondents had 
sufficient margin, and for the others the 
appellants held no responsibility. To this 
on the same day, the llith December, the 
respondents replied by telegram that the 
appellants were mistaken; that.the respond- 
ents held: them responsible; that all tran- 
sactions were stopped because they had not 
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responded to the margin: call of Rs, 5,000 
and the telegram, continued, as follows:— 

“Have closed out all your business: 100 
Broach 392: 100 Akola 362: 200 Bengal 288: 
also cabled Liverpool to buy “100 March, 
New York,’and sell 200 March-April. State- 
ments will follow.” 


There had heen, it will be -nóticed, a 
serious fall in the prices agreed to be paid 
under the disputed contracts, and -the 
necessity, or at all events the propriety, 


of demanding further cover if these were, ` 


in fact, the contracts of the appellants 
can hardly be questioned. And it was, 
as will appear, only on this footing that 
the respondents at the trial sought to 
justify their demand. They admitted then, 
that if, on the llth December, the only 
contracts open by which ‘the appellants 
were bound were the so-called Liverpool 
straddle, the demand for further cover 
could not be maintained. But they were 
permitted to withdraw that admission in 
the High Court, which adopted the view 
then presented that even on that footing 
the respondents’ demand for cover was 
justified. With this aspect of the case, 
therefore, their Lordships must deal on this 


appeal, and itis convenient now to state: 


some further facts. 


The respondents’ course of business in 
the matter of additional cover was describ- 
ed at the trial by Mr. Vaz, their head 
clerk at Bombay. The ledger account of 
each client in the respondents’ books is, 
he explained, a money account. which shows 
also the clients’ profit or less on closed 
transactions. Transactions still open are 
not recorded in the ledger account, These 
appear in what apparently is called a 
margin money account. There they are 
calculated at the current market, and show 
the profit, or loss of the client in account 
with the respondents. The collation of 
the results of the two accounts enables the 
respondents to see at a glance the amount 
standing With them to the credit or debit of 
the client—the governing factor in the deci- 


sion whether further cover shall or shall, 


not be demanded. 

Now it ts admitted that upon the llth 
December, 1916, the respondents held at 
the credit of the appellanfs the sum of 
Rs. 13,496-6-11 arrived at in this way. Of 
the two contracts with which’ we are. now 
alone concerned one, as ,will have been 


. 
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DS 
seen, was for a future purchase of 200 
bales; the other was for a future sale of 
100. The market was felling; it was ac- 
cordingly against the first, contract only 
that the respondents, if at all, required 
protection, while the fall producing the 
loss on the first contract added approxi- 
mately to the profit per bale accruing on 
the second. The result was that the res- 
pondents were substantially, although not 
precisely, at risk only on balance of 100 
bales on the first contract over the second; 
and against thatthey hada fund in hand 
of Rs, 13;496-6-11. In this connection it 
will be re-called that under the memoranda, 
Rs. 1,500 per 100 bales was the normal 
deposit;.and the actual sufficiency of what 
they held is further shown by the fact 
that when these two contracts were closed 
by the respondents on the 11th of Decem- 
ber there still remained in their hands to 
the credit of the appellants approximately 
Rs. 10,850. 


These are the facts with reference to 
which this question of further cover will 
now have to bedetermined. It may, how- 
ever, be convenient by way of contrast to 
indicate what the position of the respond- 
ents would have been if the disputed 
contracts when demand for cover was 
made, had been, as they were assuming, 
binding on the appellants. The closing 


of these contracts, added to those of the 


New York and Liverpool straddle, would in 


that event have left the appellants in 


‘debit to the respondents in the sum of ap- 
proximately Ks. 1,280—of the sum for 
which, as will be seen hereafter, the res- 
pondents actually counterclaimed in these 


preceedings. 


Returning to the closing of the two 
earlier contracts as the only closing now 
relevant, the effect was that as a result 
there was shown, on the 100 bale contract 
for sale, a profit to the appellants of 


. Rs. 2,785-9-6, and on 200 bale purchase con- 


tract a loss of Rs. 5,488-2-9. By the date 
when the appellants commenced the present 


‘suit, the difference between the contract 
price and the market price as to,the first of 
‘the two contracts had increased to Rs. 7,269 
‘in fuvour of the appellants. 


° The suit was commenced by the appel- 


Jants ih the Court of the Senior Subordinate 


‘Judge of Ambata on the @&h January 1917, 
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In it the plaintiffs claimed Rs. 20,998-1-11 
made up as follows.—, ; : 
Rs. a- p. acai 
13,496 6 11 ... Balance in favour of the 
appellahts on the 8th 
December, 1916, as 
above stated. . ; 
... Damages calculated on 
the basis of difference 
“between the contract 
price and the market 
price of the 100 bales 


7,269 0 0 


alleged to have been - 


wrongfully closed on 
llth December, 1916: 

... Interest at the rate of 
9 per cent. per annum 

to date of suit. | 

The .main question litigated in the Trial 

Court was whether the disputed contracts. 


232 11 0 


were made on behalf of the appellants by. 


the respondents as ‘brokers, and whether. 
these contracts, if they were in fact. so made, 
were made with theauthority of theappellants. 
The learned Judge, in hisjudgment, found it 
not to be proved that any purchases at all 
were made by the respondents for the appel- 
lants on the 29th November, 1916, and he 
also found that even if the alleged pur- 
chases of that day were made for the 
appellants they were made after the order 
for them had been duly cancelled. He 


records in his judgment the admission of . 


the respondents already alluded to, that 
if the disputed purchases were made after 
cancellation of the order therefor, they were 
not justified in closing the “New York- 
Liverpool straddle.” 

“It is admitted,” the learned Judge says 
in his judgment, “that in view of the above 
findings the defendants were not justified 
in closing the contracts on the llth 
December, 1916, as they had sufficient 
margin money and the amount of the 
damages arising from this closing up and 
the rates of interest are also not disputed. 
l accordingly grant a decree to the plaint- 
iffs for Rs. 20,998-1-11 with costs against 
the defendants.” , 

The defendants had counterclaimed for 
Rs. 1,283-1-3, the exact amount which, as 
due to them if tke 
appellants had been bound hy the disput- 
ed contracts. That counterclaim was dis- 
missed. It will be noted that the learned 


Judge, while including in his judgment a 
‘sum in,respect of interest up to the date 
of suit, omitted, ås itis said by inadvert- 
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ence, to give, although it was claimed, 
either intérest at 9 per cent. per annum 
to the date of judgment or interest at the 
rate of 6 per eent. per annum on the judg- 
ment debt until payment. 
= From that decree both the appellants and 
respondents appealed to the High Court at 
Lahore. The respondents’ appeal, so far as 
the notice thereof was concerned, was 
confined to the matters which they had 
argued and on which they had failed in the 
Court below; the present appellants’ cross- 
appeal was with reference to the omissions 
of interest from the decree of the Sub- 
ordinate Judge. 
- The learned Judges of the High Court 
confirmed he second finding of the Sub- 
ordinate Judge as to the three disputed 
contracts. They held that the respondents 
effected these contracts after receipt by 
them of the appellants’ telegram cancelling 
their instructions to purchase, and that 
consequently the appellants were not res- 
ponsible therefor. 
_ And there, if the admission made by the 
respondents in the Court below had been 
adhered to, the case would have ended, for 
the respondents no longer contest these 
concurrent findings of both Courts. But 
in circumstances which are not fully ex- 
plained the learned Judges of the High 
Court allowed the respondents to withdraw 
-their former admission. 

“There is no admission now, 


1} 


they say 


in their judgment, “that if the plaintiffs’ 
telegram of revocation reached the defend- 
ants before the purchases of the 2łth 


November were made, the defendants were 
not justified in closing the New York and 
Liverpool contracts on the 11th December,” 


and they proceed to deal with the case’ 
‘on that footing, deciding in the result 


‘that even if these were the only contracts 
open on that date, the respondents were 
empowered to demand further cover of 
Rs. 5,000 in respect of them and to close 
the contracts upon failure by the appellants 
to provide it. Accordingly the learned 


_ Judges treated both contracts as properly 


closed, varied the decree of the Subordinate 


¿Judge by making it one for Rs. 10,857-4-10 


only, and they dismissed the present appel- 
lants’ appeal as to interest. ; 
Their Lordships, while not regretting 
that the contention referred to was treat- 
ed in the High Court as being still open 
to the respondents, must add that it does 


-seem to them that an indulgence which 


: “4 
DIWAN OHAND-KIRPA RAM & CO., V, WELD & Co. 59 


permitted them to raise,it after it had been 
so deliberately abandoned at the trial was 
extended to them too much as a matter 
of course. Itis only in special circum- 
stances that a consent which, as in this 
case, formed the foundation of the judg- 
ment appealed from is in the Appeal Court 
to be treated open to withdrawal.. 

From the decree of the High Court the 
present appeal is brought, and the prin- 
cipal question argued before their Lord- 
ships has been whether, on the footing 
that the New York and Liverpool contracts 
were alone open, the decision of the High 
Court that the respondents were entitled 
to demand further cover of Rs. 5,000 and 
close the contractson failure by the appel- 
lants to provide it can be supported. 

Their Lordships would at once observe 
that the decision of the High Court on 
this point is made of less weight by the 
circumstance that it is apparently based 
upon a misconception of fact. The learned 
Judges there proceed upon the statement 
which they make quite definitely in their 
judgment that the demand for cover was 
made by the respondents as “additional 
margin money against the two contracts 
mentioned in the plaint.” Such was not 
the fact, as their Lordships have been at 
pains to show. The demand was made with 
reference, and only with reference, to the 
five alleged outstanding contracts as to 
which the demand for further cover was so 
reasonable that its propriety could not 
have been questioned. As applied to the 
two contracts only, however, the demand 
was, as has’ been shown, extravagant, and 
can only be justified, if at all, on the ground 
that the discretion of the respondents in 
the matter being “absolute” its exercise in 


‘the absence of fraud is not open to review. 


But even this view will not avail the re- 


‘spondents ifin fact their discretion, however 
absolutes was in relation to these two con 


tracts never exercised at all. And it was 
not. The only discretion they did exercise 
was that which they treated themselves 
as possessing with reference to their com- 
mitments on the five contracts. As applied 
to two of these only, their Lordships, on the 
figures which they have detailed, cannot 
doubt that, the bona fides of the respond- 
ents not being questioned and their intel- 
ligence as businessmen betng assumed, no 
demand for cover ever would have present- 
ed itself to their minds as beifig even 


possible. oS "HE 
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The respondents’ Counsel faced with this 
were, their Lordslfips felt, not.far from 
suggesting that an absolute discretion, like 
that of the respondents “in this matter, 
was the equivalent of a right to make 
a purely arbitrary demand. It is not so. 
A discretion although absolute, it is none- 
theless a discretion to be exercised with 
reference to the true position and with 
perhaps even a greater sense of respon- 
sibility in that it is within limits final. 
On the true position of the parties as it 
existed on the llith December, 1916, their 
Lordships are satisfied that there was never 


by the respondents any exercise of. dis- 


cretion at all. The demand for further 
cover was accordingly not properly made, 
and the subsequent closing by tHe respon- 
dents of the two open contracts cannot be 
justified. 

It was, however, further contended by 
the respondents that in any case the judg- 
ment of the learned Subordinate Judge 
was erroneous in this that he therein 
treated the so-called New York and 
Liverpool straddle as two transactions 
carried out by two separate contracts, 
whereas he ought to have regarded the 
transaction as one, the second contract 
being merely a hedge against the liabil- 
ities subsisting under the first, Their 
Lordships cannot agree. The phrase em- 


' ployed to describe the two contracts is 


„the appellants. 


picturesque and it may well have, as indeed 
has been shown, acertain business signific- 
ance. But their Lordships cannot doubt 
that these contracts, effected in different 
markets for different quantities of cotton, 
with different delivery dates on separate 
instructions and evidenced by separate 
memoranda, are in law for all purposes 
distinct the one from the other, and the 
liabilities of the respondents to the appel- 
lanfs in respect of each are’ separate. The 
respondents were at fault in cancelling 
either contract. It is fortunate for them 
that if is in-respect of one cancellation 
only that any loss has been sustained by 
The fact that as the result 
of the respondents’ wrongful act a benefit 
may have accrued to the appellants in 
connection with the other is a fact for 
which no credit can be claimed by the 
respondents. Upon this point the case of 
Lacey v. Hill.(1), may, their Lordships 
think, be usefully referred to. This con- 

(1) (1873) 8 Ch. App. 921; 42 L.-J. Oh. 657; 29 L. T, 
981; gl W.R, S07. 6 Ni 


to its date. 


` 


TT of the respondents accordingly 
ails, 

It remains only to deal with the appel- 
lants’ claim that the order of the learned 
Subordinate Judge should hate included a 
sum in respect of interest up to date of 
judgment and should as a judgment have 
been expressed to carry interest at the rate 
of 6 per cent. per annum. 

Their Lordships think it more than 
likely that both items were excluded from 
the learned Judge’s order by an oversight. 
He included in the decretal amount, “as 
has been shown, interest at 9 per cent.. 
up to the date of suit, and in his judg- 
ment he expressed approval’ of the rate 
charged. Rightly or wrongly, too, he took 
a stronger view of the respofdents’ evi- 
dence than did the High Court, and their. 
Lordships have little d&ubt that if the 
point had been present to his mind, the 
learned Judge would in both matters 
have adopted the general rule and allow- 
ed interest until payment. Their Lord- 
ships, however, are not merely on con- 
jecture prepared. to direct any variation 
of the decree in respect of interest ep. 
Such interest is not as of 
course. They think, however, that in all 
the circumstances it would only be right 
to direct a variation of the decree in res- 
pect of interest subsequent thereto. 

On the whole case accordingly their 
Lordships are of opinion that the decree of 
the High Court should be discharged and 
the decree of the learned Subordinate 
Judge restored with the variation that 
the decretal amount carry interest at the 
rate of 6 per cent. per annum until pay- 
ment, and their Lordships will humbly 


YA 


. advise His Majesty accordingly. 


The respondents must pay to the appel- 
lants their costsin the High Court and of 
this appeal. 

Z. K. Appeal allowed. 

Solicitors for the. Appellants :—Messrs. 
Barrow, Rogers & Nevill. 

Solicitors for the Respondents : —Messrs. 
Alfred, Bright & Sons. 
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‘CALCUTTA HIGH COURT. 
Civiz Appeal No. 368 or 1923. 
' e.e June 24, 1924. 
Present:—Justice Sir Ewart Greaves, KT., 
: and Mr. Justice Graham. 
GOBINDA LAL GHOSE—AppELLantr 
VETSUS : « 
NALINI KANTA GHOSE— RESPONDENT. 

Limitation Act (IX of 1908), s. 18, Sch. I, Art. 182 
—Decree obtained by minor—Judgment-debtor appoint- 
ed guardian—Failure to execute decree—Fraud— 
Limitation, extension of. 

A minor obtained a decree and the judgment-debtor 
subsequently got himself appointed the guardian of 
the minor and failed to take any steps to execute the 
decree against himself. Several years afterwards the 
guardian was removed and another guardian was 
appointed in his place. When the latter altempted 
to execute the decree against the former guardian, he 
was met by the®plea that the execution was barred by 


time : 

Held, (1) that the jg@dgment-debtor was bound to 
satisfy the Court that at the time when he was appointed 
guardian of the minor he had made a full disclosure 
of his indebtedness tothe estate of the minor to the 
Court and that in default ofsuch proof it must be 


‘assumed that no such disclosure was made and that the 


judgment-debtor perpetrated a fraud both on the Court 


‘and on the minor by not making the disclosure ; 


(2) that inthese circumstances the time during 
whigh.the judgment-debtor had continued to be the 
guardian of the minor must be excluded in computing 


the period of limitation for the execution of the decree. 


Appeal from an order of the District 
Judge, Birbhum, dated the 17th July 1923. 

Mr. Prakash Chandra Pakrashi, for the 
Appellant. 

Mr. Kanji Lal, for the Respondent. 


JUDGMENT.—This is an appeal by. 


the judgment-debtor against an order of 


the District Judge, dated the 17th of July 
1923. On the Ist August 1914 the father: 


ofa minor obtained a decree against the 
present appellant. The father subsequent- 
ly died and on the 10th of September 1915 
the present appellant who was a debtor 
to the estate of the minor got himself 
appointed as guardian of the minor’s pro- 
perty. Therefore, the present appellant was 
the person who, as guardian of the minor, 
was ‘under the obligation of enforcing 


against himself the decree which had been: 


obtained against him by the minor's father 
on the Ist August 1914. I cannot think 
that. this fact was disclosed to the District 
Judge atthe timehe made the order ap- 
pointing theappellant as guardian of the 
minor. Thereis, itis true, no finding on this 


point but the guardian who is seeking to. 


prevent the enforcement of thé decree 
against himself on the ground that limita- 
e 
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tion hasrun, ought to have satisfied the. 
Courts that he made a full disclosure of 
his indebtedness ¢o the estate tothe District 
Judge and in" my opinion the burden lies 
heavily om him to show that he made such 
disclosure. In default, we are bound to 
assume that no such disclosure was made 
and that the appellant perpetrated a fraud 
both on the Court and the minor by not 
making the disclosure. Matters continued 
in this state until the 18thof June 1921 
when the mother of the minor got the pre- 
sent appellant discharged from his position 
of guardianship and gotherself appointed 
as guardian of her minor son. After her 
appointment on the 31st August 1921 she 
applied for execution of the decree which 
her husband had obtained against the pre- 
sent appellant. The judgment-debtor took 
a point that the decree was no longer en- 
forceable as more than three years had 
elapsed since it was passed*without any 
steps being taken to execute it, but the 
judgment-debtor clearly cannot rely on 
his own fraud and in our opinion the 
period of time between the 10th of Sep- 
tember 1915 and the 18th of June 1921 
must be excluded from the calculation in 
computing the period of limitation. In 
this view the decree is not time-barred and 
we think that the Courts below were right 
in refusing to allow this claim of limitation 
to be set up by a man who had acted in 
the fraudulent manner which we have in- 
dicated. 

The resultis that the appeal fails and 
must be dismissed with costs. 

Z. K. Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 
CIVIL MISCELLANEOUS APPEAL No. 42 or 1923 
AND 
Revision APPLIGATION No, 120 or 1923. 
~ January 16,1925. 
Present :—Mr. Kennedy, J. C., and 
Mr. Aston, A. J. C.- 
Firm or BOLMAL-CHELLARAM— 


APPELLANTS 

’ VETSUS l 

Firm of JHAMANDAS-KISHARAM-— 
RESPONDENTS. 


. Civil Procedure Code (Act V of? 1908), 0. XXITIL 
r. S—Arbitration—Heference during pendency of suit 
—Award, whether can be pleaded as adjustment--Pro- 
cedure—Award set by defendant—Amendment, of 
written statement—Court-fees, whether payable. . 
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Where an arbitrator 40 whose arbitration the parties 
to a pending suit haveereferred their dispute without 
intervention of the Court properly comes toa deci- 
sion, the parties must be held to have adjusted their 


differences and the adjustment ĉan be recorded under 


O. XXIII, r. 3 of the C. P. C. [p. 637col. Lj 

Where. such an adjustment is set up by the defend- 
ant and he claims a specific sum as due to him under 
the award, it is open to the Court to direct the defend- 
ant to amend his written statement and to plead the 
award as an” adjustment so as to enable the Court to 
raise and try an issue on the point and the Court can 


“ eallypon the defendant ‘to pay Court-fees on the 


specific sum claimed by him. -[p. 63, eol. 2.] | 
Appeal and revision application against 


the orders of the First Olass Sub-Judge, 


Sukkur. 
Mr. Srikishindas H. Lulla, for the Appel- 


lants. 


Mr. Asudomal Rewachand, for the Re- 
spondents. 


JUDGMENT. 

Aston, A. J. C.—This is an appeal 
against an order of the learned First Class 
Sub-Judge, Sukkur, dated 15th October 
1923: directing the defendant to amend 
his defence and plead an award and claim 
a set off and an application for the revision 
of his order dated 16th November 1923, 
directing the defendant to pay Court-tees 
on Rs. 20,900. 

It appears that the firm of Jhamandas 
Kisharam by its proprietors Shewakram 


and others filed a suit in the Court. 
of the learned ‚First Class Sub-Judge, | 


Sukkur against the defendant-applicants. 


The defendants in their written statement, 


denied that any money was due to the 
plaintiffs and prayed for an account alleging 
that a large sum of money would be 
found due to them. Defendants, however, 
tentatively valued the relief they claimed 
at Rs. 100 and paid Court-fees on that 
basis. Pending the suit the plaintiffs and 
defendants referred the matter in differ- 
ence between them to private arbitration 
and it is alleged that the arbitrators by 
their award directed the plaintiffs to pay 
Rs. 21,000 to the defendants. The defend- 
ants then applied to the Court to record 
the reference and award as an adjustment 
under O. XXIII, r. 3 of the ©. P. O. 
The learned First Class Sub-Judge by his 


“order directed the defendants to amend 


their written statement and eplead the 

reference and award by way of defence and 

claim a set off. `The defendants filed an 

amended writttn statement and were then 

directegt as above-mentioned to pay Court- 

fees on Rs. 20,900, Against these orderg 
. | 


. + 
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they have filed the present appeal and 
revision application which have’ ‘been 
argued together. ; . 
There has been a conflict in, the deei- 
sions relating to the question, whether 
a reference to private arbitration of 
matters in dispute in a suit followed by 
an award are an adjustment of the suit 
within the meaning of O. XXIII, r.3, C. 
P. ©. Sir Norman MacLeod in Mantlal 
Motilal v. Gokal Das Rowj (1) while con- 
ceding that he did not think O. XXII, r. 
3, was ever intended by the Legislature 
to apply to arbitration proceedings, as 


such, considered that by treating agree- 


mentis. to refer combined with the award 
as an adjustment by lawful agreement 


or compromise, they could be brought within — 


the scope of the Rule. Hé, therefore, 
concurred in over-ruling his previous deci- 
sion in Shavaksha Dinsha Davar v. Tyab 


Haji Ayub (2) that s. 89 of the Code’ 
prevented any attempt to admit any in- ` 
formal arbitrations or awards under the pro-. 


visions of O. XXIII, r. 3. This latter view, 
however, commended itself to Rankin, J. of 
the Calcutta High Court in Dekari Tea 
Company v. Asam Bengal Railway Co. (3) 8nd 
ina later case re Amar Chand Chamaria 


v. Banwari Lail Rakshit (4) Rankin, J.’ 


expressly dissented from the ruling in 
Manilal. Motilal v. Gokal Das Rowji (1). In- 


my judgment in Haji Umar v. Shivaldas (5). 
I expressed the opinion that the recording of- 


an award by consent as an adjustment would 
be a valid adjustment under O. XXII, 
r. 3, but that the order could not be legi- 
timately used for the purpose of deciding 
contentious disputes about references and 
awards for these were matters relating to 
arbitration for which special provision 
has been expressly made. I am still of 
the same opinion: the recording of an 
award by consent seems to me permissible 
under O. XXIII, r. 3, for although the 
terms of settlement there have been arrived 
at by the the intervention ofa third party 
it is by consent of both parties that 
the award is recorded as the adjustment 
of their disputes. The Legislature in my 
opinion never intended that contentious 
disputes about arbitration should by treat- 
„© 59 Ind. Cas. 53; 45 B. 245 at p. 254; 22 Bom. i. 
(2) 37 Ind. Cas. 140; 40 B. 386; 18 Bom. L. R. 559. 
(3) 61 Ind. Cas. 919; 25 C. W. N. 127. i 
(4) 69 Ind. Cas. 808; 49 C. 608; (1922) A. IL R. (C) 


04. 
(5) 81 Ind, Cas, 653; 1$ S. L. R. 174, 


Es 
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ed as matters of adjustment within the 
meaning of O. XXIII, r, 3. Iagree with 
the remarks of Rankin, J., that itis diffi- 
cult to sef what point there is in the 
Second Schedule saying or meaning that 
arbitration must be done in a particular 
way if according to some other law or 
principle it may still be done in another way 
and that in any case the logical gap if there 
be any is stopped up by s. 89. Were this 
matter res integra. | would, therefore, be 
inclined to hold that O. XXIII, r. 3, had no 
application to the present proceedings but 
it has been held by the-Full Benchof our 
Court in Haji Umar v. Shivaldas (5) that 
if the arbitrator to whose arbitration the 
parties in a pending suit have referred their 
disputes: without the intervention of the 
Court properly comes to a decision, the 
parties must be WMeld to have adjusted 
their differences and that the adjustment 
must be recorded under O. XXIII, r. 3, 


. 0. P.C. This decision is binding on us 
‘and the only questions, therefore, to be 


determined are whether the procedure 
adopted by the Court in directing the defend- 
antg to amend their written statement 
should be revised and whether the order 


directing the defendants to pay a Court-. 


fee on Rs, 20,900 was valid. I am of opinion 
that the first question should be answered 
in the negative and the second question 
in the affirmative. It is to be noticed 
that the procedure adopted by the learned 
Sub-Judge was that adopted by the Court 
in Lowes v. Kermode (6) where the Court 
said: 

“What we should do incase of an un- 
disputed award, is another question. Here, 
the award is disputed and the Court will 
not, upon motion, decidethis controverted 
matter. The award must be pleaded, when 
the plaintiff may either reply or demur.” 

Similarly in Storey v. Bloxam (7) the 
Court held that the award relied on by 
the defendant which had been made in his 
favour after issue had been joined must 
be pleaded asaplea puts darrezn continu- 
ance. The procedure adopted was also in 
accordance with the procedure laid down 
by Macleod, ChiefJustice, in Manilal Motilal 
v, Gokal Das Rowji (1) for he observed: 

‘ “Tf the plaintiff disputes the award for 
any reason and proceeds with the suit the 
defendant can plead the award and have 
the suit set down for hearing on the 
(6) (1818) 8 Taunt. 146 at p. 147; 2 Moore 30; 129 E. 


R. 339. 
` (7) (1796) 2 Esp. 504. 
.@ 
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issue whether the award is bindinga 
adjustment.” a ; l 
There is a rule in Bombay High Court 
viza r. 242 that no decree in a suit 
save as provided in r. 348(decreein terms 
of an award filed under para. 10 of the 
Second Schedule) shall be passed unless 
the suit appears on the daily trial board. 
The correct procedure, therefore, in Bom- 
bay for a party who wants an adjustment 
recorded under O. XXIII, r. 3, is not “by 
motion but by putting down the suit for 
hearing and pleading the adjustment after 
obtaining leave for a supplementary plead- 
a Manilal Motilal v. Gokal Das Rowji 
No such rule as r. 242, has been brought 
to our notice as governing the procedure 
in this Court. But the absence of such 
a rule would not in my opinion oust the 
discretion of theCourt to order the ques- 
tion of adjustment to be tried formally as 


an issue in the suit, should’ that courée . 


commend itself to the Court, as preferable’ 


to the disposal of the matter by way of 
motion, and it appears to me to follow 
that it would be equally within discretion 
of the Court to direct the party relying 
on the adjustment to plead it with a view 
to the proposed trial of the issue. The 
learned Sub-Judge having acted within the 
limits of his discretion in making the 
order complained of, this appeal must in 
my opinion be rejected with costs.. With 
regard to the question of Court-fees had 
the prayer for relief contained in the form 
originally made, viz, a prayer for an 
account valued by the defendants at Rs. 100 
there would be considerable force in the 
contention that it was not within the 
discretion of the Court to direct the defend- 
ant to pay a Court-fee on Rs. 20,900. 
Under the amended written statement, 
however, prayer was also made for a decre 
In accordance with the award in which a 
specific sum of Rs. 21,000 was awarded to 
the defendants. Iam, therefore, of opinion 
that grounds for the revision of the 
order directing the defendants to pay a 
Court-fee on Rs. 20,900 have not been 
established and would also reject this re- 
vision application with costs. We direct 
however, that the Court-fee be paid within 
2 months. 

: As aresult, the appeal and revision &p- 
plication are both dismissed with costs. 


Kennedy, J. C.—I agree that the 
appeal and revisien application should Be 


+ 


f.. 


* 


æ 


Ai AENA 
64 | NARAIN SINGH v. 


4 
dismissed. I thihk the Subordinate Judge 
had the .power to pass the order he did. 
Whether he could not equally legally have 
acted as the appellants desited him to dol 
need not discuss, : 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
First CivIL AreraL No. 2163 or 1921. 

; i February 3, 1925. 

Present: —Mr. Justice Broadway and 
Mr. Justice Jai Lal. 
NARAIN SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
Musammat SADA KAUR AND OTHERS 
—DEFENDANTS—R#SPONDENTS. 

Hindu Law—Custom--Widow, acquisition of occu- 
pancy rights by—Alienation, power of. 

Where the widow ofa grantee of abadkar rights 
acquires occupancy rights in the holding, such acquisi- 
tion enures to the benefit of the widow personally and 
cannot be treatéd as having been made by her in any 
representative capacity as the widow of her husband. 
In such acase the widow has an absolute power of 
disposal over the occupancy rights so acquired. 

First appeal from a decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
4th July 1921. 

Messrs. Ghulam Rasuland Ghulam Mohi- 
ud-din, for the Appellants. 

Lala Ram Chand Manchanda and Iqbal 
Singh, for the Respondents. 

JUDGMENT. 

Broadway, J.—One Hira Singh, a 
Military Pensioner, was granted certain 
Abadkar rights on the 25th of August 
1899. in certain land situate in Chak No. 
295 G. B., Chanab Canal. He died on the 
20th' June 1903 leaving him surviving a 
widow Musammat Sada Kaur and three 
daughters. This land was mutated in favour 
of the widow on the 18th of January 1904 
apd she subsequently acquired occupancy 
rights in the land on the 17th April 1906, 
Subsequently to that, she applied for sanc- 
tion to gift the land to her three daughters. 
The Government acting through the Colo- 
nization Collector. accorded the necessary 
sanctions on condition of her Making over 
the occupancy rights to her said three 
daughters. This she did and the daughters 
paid the necessary money to Government; 
and became proprietors of the land in 
question and were recongised by Govern- 
ment as suche 

Narain Singh and others claiming to be 
reversioners of Hira Singh instituted a suit 
asking for a declaration that the gift to the 
daughters by Musammat Sada Kaur would 
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not affect their reversionary rights, This 
sult was contested on. various grounds, one 
of them being that the -plaintiffs were 
not Hira Singh s reversioners. This has 
been found against the defendants but the 
plaintiffs’ suit was dismissed on the ground 
that the occupancy rights had been acquir- 


ed by Musammat Sada Kaur for herself . 


and ae self-acquired property an alienation 

by her could not be controlled by the rever- 

sioners of her husband. < 
The reversioners of Hira Singh have 


come up to this Court in appeal through 


Mr.: Ghulam Mohi-ud-din, who has con- 
tended that although the daughters must be 
regarded as proprietors of the land inas- 
much as if is they who paid the money 
and purchased the proprietary rights in 
it, the gift to them of the occupancy rights 
by the widow of Hira Singh can form the 
subject of the declaration sued for. This 
contention is based on an assertion that 


Musammat Sada Kaur had acquired the 


occupancy rights not for herself but as re- 
presenting her husband, The present case 
is practically on all fours with the case of 
Sewa Singh v. Bholi (1). The view I Mook 
of the question in that case is the view I still 
take of law on the subject and in agreement 
with the decision of the Court below. I 
hold that Musammat Sada Kaur acquired 
the occupancy rights in this land for her- 
self and not in any representative capacity. 
Admittedly her right to dispose of such 
self-acquired property is unlimited. The 
view taken by the Court below is correct 
and I would, therefore, dismiss this appeal. 

The respondents have filed cross-objec- 
tions on the question of the costs. It 
appears that the judgment ofthe Trial Court 
concluded as follows :—“The plaintiffs’ suit 
stands dismissed with costs.” Itis said 
that according to the proper method of 
calculating Pleader’s fees the sum claimable 
is a good deal mora chan Rs. 50 which is 
entered inthe decree. There appears to 
be some force in this argument, for the 
learned Senior Sub-Judge appears to have 
dismissed the suit with costs without any 
reservation. I would, therefore, accept the 
cross-objections and direct that the proper 
costs be allowed in the Court below. The 
respondents will also get their costs in 
this Court. 

dai Lal, J.—I agree. 

Z. K. Appeal dismissed, 
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è : 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
APPLICATION No, 110 oF 1924. 
January 6, 1925. | 
Preseni:—Mr. Wazir Hasan, A.J. C., 
and Mr. Ashworth, A. J. C. 
TIRBHAWAN DATT PANDE— 
i *PLAINTIFF—-APPLICANT 
- Yersus 
. RAM PIARE—DEFENDANT— OPPOSITE 
Parry. Í 

Oudh Rent Act (XXII of 1886), s. 119—Civil Pro- 
cedure Code (Act V of 1908), ss. 100, 101—Appeal, 
second, whether lics on question of fact. 

Under s. 119 of the Oudh Rent Act a second appeal 
will not lie to the District Judge on grounds other 
than those mentioned in s. 100, C. P. C. 

Jagannath Pershad v. Bechhu, 80 Ind. Cas. 327; 11 
O. L. J. 77; 90. & A. L. R. 931; (1924) A. I. R. (O) 
349; L. R. 5 A. (O.) 78, followed. onli 

Applicationiagainst an orderof the District 
Judge, Gonda, dated the 9th April. 1924, 
upholditfe that of the Deputy Commis- 


sioner, Bahraich, dated the 4th! December. 


1922, reversing’ that of the Honorary Collec- 
tor, First Class, Bahraich. 

Mr. S. N. Roy, for the -Appellant. 

Mr. S. M. Ahmad, for the Opposite Party. 


ORDER.—In these civil revision cases 
the only point for this Bench to decide is 


# whether, under s. 119 of the Oudh Rent 


Act XXII of 1886, as amended by all subse- 
quent Acts including the Oudh Rent, 
(Amendment) Act I of 1923, asecond appeal 
will lie to the District Judge on grounds 
other than those mentioned.in s. 100 of the 
C. P. C., or, inother words, whether such 
an appeal will lie on a question of fact. 
Seetion 119 of the Oudh Rent Act con- 
tains the preamble “subject to the provi- 
sions of the C. P. ©., 1908". In s, 101 of 
the ©. P. ©. it is enacted that no second 
appeal shall lie except on the grounds men- 
tioned in s. 100. The objection has been 


raised thatthese words refer merely to pro-. 


vision of the ©. P. C., specifying what may 
be termed “procedure in its strict sense,” 
and cannot be held to apply to such a pro- 
vision as s. 10l of the C. P. ©., which it 
is urged is a provision regarding jurisdic- 
tion. This objection appears to us to have 


‘no force. Itis true that in the proviso to 


s. 116 of Oudh Rent Act explicit reference 
is made to “the grounds mentioned in s. 100 
of the O. P. C.,” notwithstanding that that 
section begins with the words “Subject... 
.....to the C. P. C.” But, it was necessary 
in s. 116 to refer specifically to the grounds 
mentioned ins, 100 of the C. P. C., because 


9 


the proviso to s, “116 deals with an appeal 


* from an original decree and there is no- 


thing in the C. P. C., to limit an appeal from 
an original decree to gn appeal on a ques- 
tion of fact, b 

In this decision we are following the 
decision of the Judicial Commissioner of 
this Court m Jagannath Pershad v. Bechhu 
(1). That decision invoked s. 100 of the C. . 
P. C., and the “principles of legislation in 
India’, but it failed to invoke s. 101 of the 
C, P. ©. This section was alse ignored by 
Counsel who argued this case before us. 
We consider that this section is conglusive 
in the matter. 

For the above. reasons we dismiss these 
applications, but make no order as to costs. 


Z. K. Applications dismissed. 
(1) 80 Ind. Oas. 327; 11 O. L. J.77:9 O. &A.L. R. 
931; (1924) A. I. R. (O.) 349; L. R. 5 A. (0.) 78. 





MADRAS HIGH COURT. 
Civit Revision PETITION No. 195 oF 1924. 
November 21, 1924. . 
Present:—Mr. Justice Krishnan. 

Sri Rajah BOMMADEVARA SATYA- 
NARAYANA VARA PRASADA RAO 
BAHADUR, Zemindar GARU—DEFENDANT 
CounTER-PETITIONER— PETITIONER 
versus 
SANKARAHANAPALLI VENKATA 
TIRUMALA MANAVALLASWAMY— 
PLAINTIFF —PETITIONER—RESPONDENT. 

Civil Procedure Code (Aet V öf 1908), O. VI, r. 17— 
Amendment of pleadings, power of, extent of. 

The language of r. 17 of O. VI of the C. P. C. gives 
wide powers of amendment and these powers should 
always be liberally exercised. `’ e 

Ma Shwe Mya v. Maung Mo Hnaung, 63 Ind. Cas. 
914; 48 C. 532 at p. 835; (1921) M. W. N. 396: 4 U. B. 
R. (1921) 30; 30 M. L. T. 28; 24 Bom. L. R. 682; (1922) 
A. I. R. (P. C.) 249; 48 I. A. 214 (P. C), followed. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Subordinatee Judge, 
Cocanada, in ©. M. P. No. 1326 of 1923, in 
O. S.°No, 6 of 1923. 

Mr., V. Suryanarayana, for the Petitioner, 

Mr. C. Rama Rao, for the Respondent. 

JIWUDGMENT.—It is argued that the. 
lower Court acted without jurisdiction “in 
allowing the amendment allowed byit. “1 
think theamendmentis quite unobjection- 
able and falls clearly within the scope & 
r. 17, O. VI, of the ©. P. C. The observations 
in the case cited in Ma Shwe Mya v. Maung 
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facts of that case. The amendment allowed 
here „dogs not change the nature of the 
suit,.at all. The wdrds ofr.17 give wide 
powers of amendment and we have the 


' e authority of the Privy Council itself in 


Ma Shwe Mya v. Maung Mo Hnaung (1) cited 
` for holding “that full powers of ,amend- 
ment must be enjoyed and should always 
be liberally exercised.” The petition fails 
and is dismissed with costs. 
VNV. Petition dismissed: 
Z. K. 
63 Ind. Cas. 914; 48 C. 832 at p. 835; (1921} M. 
. 396; 4 U. B. R. (1921) 30; 30 M. L. T. 28; 24 
L. R. 682; (1922) A. L R. (P. C:) 249; 48 I. A. 214 





RANGOON HIGH COURT. 
First OCrvin APPBAL No. 166 or 1923. 
August 11, 1924. 
Present:—Sir Sydney Robinson, Kr., 
Chief Justice, apd Mr. Justice Baguley. 
MA HTAY—- APPELLANT 
VETEUS 
U THA HLINE— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 123— 
Buddhist Law, Burmese—Partition—Property trans- 
ferred to children of first marriage on second marriage 
— Transfer, nature of—Registered deed, whether neces- 
sary-—Specific Relief Act (I of 1877), s. 42—-Deelara- 
tion, suit for, when can be maintained. 

On asecorid marriage itis open to a Burmese 
Buddhist father to satisfy the claims of his children by 
the-first marriage at once by transferring a portion of 
his property to them and such transferis not in the 
nature of a gift but is by way of partition and no 
registered deed is necessary to carry the transfer into 
effect. [p. 67, col. 1.] 

Equity will not allow the provisions of the Transfer 
of Property Act to be invoked to enable fraud to be 
committed. [1bid. 

M. P. R. L.M. P. Chetty v. Ma Ngwe Sin, 79 Ind. 
Cas. 485; (1924) A. I. R. (R.} 200; 1 R. 665, followed. 

A plaintiff who is out of possession cannot maintain 
a suit fora bare declaration without any prayer for 
possession. [2bid.] | 

First appeal against a judgment and 
decree of the District Court, Hanthawaddy, 
in Civil Regular Suit No. 49 of 1922, . 

JUDGMENT .—The respondent, U Tha 
Hline, was twice married. By his first wife 
Ma Ein Gywe, who died in 1270 B. K, he 
had two sons and three daughters. The 
appellant is the widow of his younger son 
by Ma Hin Gywe. By his second marriage 
U Tha Hline had four children. After his 
sond marriage, he began to partition his 
property, which consisted of about 700 acres 
of paddy land, between the children of the 


possession of 201 aeres to the five children 
of Ma Em Gywe. 
cuted, buat they were put into possession, 
and he had mutation effected in. their names. 
Itis noted that the transfer was*by way 
of inheritance. Later, he trarsferred .288. 
acres. to these five children by registered 
deed, and, finally, he transferred the balance- 


of his lands to the children of the second 


marriage. 

It is not denied that the 201 acres were 
mortgaged by the children to a Chetty with 
the knowledge of U Tha Hline. The five 
children had executed a power-of-attornéy 
in favour of the eldest son, Tha Dun E, and 
he managed these lands, which were still 
held jointly, on behalf of all of them. 
When the 288 acres were transferred, two 
Chetties were present, and, on the same day, 
mortgages of both sets of lands were exe- 


‘cuted, the money being use to redeem the. 


prior mortgage on the 201 acres, and: the- 
balance used in buying other lands. There.: 


is no doubt that U Tha Hline was aware of: 


these facts. 
Tha Dun E managed the lands for some 
time, and then, after San Shwe's death, 


disputes arose between his widow, Ma Htay ® 


and the other heirs. She brought a suit 
for partition and for accounts. By consent 
of allthe parties, a decree for partition and 
for accounts was passed, and a Commissioner 
appointed to take the accounts. 


During the course of the proceedings be- 
fore the Commissioner, U Tha Hline gave 
evidence on behalf of Tha Dun E. After 
the first day of his examination he says- 
that he was advised that the gift of the. 
201 acres being invalid, because there was. 
no registered deed, he could take back these: 
lands, and that he decided to do so. He- 
says that Tha Dun E gave him possession, 
and that he, therefore, brings the present. 
suit fora bare declaration that he is the: 
sole owner against Ma Htay and does not. 
implead the other four children. | 

There can be no question whatever that 


this action was taken for the benefit of his: . 


children against his daughter-in-law, who. 
had quarrelled with them. 


The learned District Judge has granted: 
him a decree with a considerable amount. 
of reluctance and he has, in view of his, 
conduct, deprived him of his costs, and. 
directed that he do pay Ma Htay’s. costs; 


although she had lost the suit. Ma Htay 


No document was exe- - 


om 


A 
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appeals, and there is a cross-appeal on the 
question, of costs. 

It has been held that the transfer of the 
20lacrés was by way of gift; that it was 
invalid; thit, therefore, U Tha Hline was 
entitled to take back the lands, and that 
he was entitled to the declaration he sought. 
“ln our opinion, this view is wrong: 


‘There is no doubt that, on a second mar- 


riage, it is open to the father to satisfy the 
claims of his children by the first marriage 
at once, and that the transfer of these 
lands was not by way of gift, but was, in 
part, effecting a partition of his properties, 
sothat the children of his first marriage 
should have no claim to inherit on his death. 
It was-done to avoid disputes and litigation 
hereafter; *it was not a mere gift, but was 
by way of partition, 

If that be th@ correct view to take no 
registered deed was required to transfer 
this property. U Tha Hline did all that 
‘was necessary; he gave possession, he effect- 
ed mutation; and he recorded that the 
transfer was by way of inheritance. More- 


over, he was fully aware that his children - 


were dealing with the property as if it was 


their absolute property. He allowed them to. 


mortgage it, he allowed them to re-mortgage 
it; he allowed them to purchase other pro- 
perties with the proceeds of the mortgages 
and to recognize that after all this, he should 
be allowed to take advantage of the pro- 
visions of the Transfer of Property Act, 
admittedly to defeat the just claims of Ma 
Htay, because she had fallen out with her 
brothers and sisters-in-law, would be to 
permit the Act to be used to perpetrate a 
fraud ina manner which could not be re- 
cognized. | 
It was held by our brother May Oung, J., 
in M. P.L.M. P. Chetty v. Ma Nowe Sin 
(1) that equity would not allow the provi- 
sions of the Act to be invoked to enable 
‘fraud to becommitted. Buta further ques- 
tion arises, namely, whether, as a matter of 
fact, U Tha Hline was, at the time of suit, 
in: possession of these lands, so as to permit 
of his bringing a suit fora bare declara- 
tion, without any prayer for possession. 
There is, as to this, but his own bare word, 
scoupled with a half-hearted admission .to 
that effect by Tha Dun E, his eldest son. 
U Tha Hline was aware of the previous 
suit; he was aware that his children had 
consented to a preliminary decree being 


(1) 79 Ind, Cas, 485; (1924) A. I, R. $R.) 200; 1R. 
665. a 
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passed, and it was oly when it was seen 


that the taking of the accounts might be, 


very much against the children that he 
suddenly conceived the idea of taking 
back these lands, putting forward his pre- 
sent pleas,in order to save the necessity of 
paying Court fees: 

Tha Dun E is supposed to have given 
him possession. It is clear that, if any such 
possession was given; it was done without 
notice to Ma Htay and in fraud of her rights 
by the person who was her attorney to look 
after and manage these lands. Tha Dun E 
in his evidence states that he has been 
managing these lands for the last three 
years, including the present year, that is 
1923, for his five brothers and sisters. He 
states thathe had engaged coolies for the 
current year. He was examined in May, 
and these coolies must have been engaged 
for the year 1923-24. After saying this, he 
adds that he had engaged, the coolies for 
the four of them, excluding Ma Htay. 

The statement that he had made over 
possession to his father comesin at the very 
end of his evidence. He says that he did 
so in 1284, which is certainly not true; that 
he did so for himself and his three brothers 
and sisters; and that he did not inform Ma 
Htay or obtain her consent. 

On this evidence, itis clear that there is 
every reason to believe that no possession 
was given to U Tha Hline; that, therefore, 
his suit for a bare declaration would not 
lie; and that his suit should have been 
dismissed. 

The grant ofa declaratory decree is dis- 
cretionary, and thére is ample reason in 
this case for that discretion having been 
exercised against U Tha Hline. The whole 
suit is clearly fraudulent. 

The appeal will, therefore, be accepted, 
and the suit dismissed with costs through- 
out. 

The oyder as to costs made by the learned 
District Judge will stand and we allow, as 
Advocate’s fees in this Court, twenty gold 
mohurs, 


The cfoss-appeal as to costs is dismissed. e 


Z. K. Appeal accepted, 
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68 HARI RAMCHANDRA NAVARE v. G. I. P. RY. Co. 


BOMBAY HIGH COURT. 
CIVIL APPLICATION No. 351 or 1922. 
j July 12, 1923. 
- Present :—Mr. Justtee Shah and 
Mr. Justice Kemp. 
HARI RAMCHANDRA NAVARE— 
PLAINTIFF— APPLICANT 


versus 
G. I. P. Ry. Co. 





DEFENDANTS—OPPONENTS. 

Railways Act (IX of 1890), s. 72—Rules framed 
under Act, r. 84-A—Goods consigned for carriage— 
Non-compliance with r. 84-A—Loss of goods—Neglt- 
gence—Liability of Railway Company. 

Plaintiff consigned certain goods for carriage to the 
defendant Railway Company and instead of the gocds 
consigned the defendant Company offered scme other 
goods to the plaintiff of which the plaintiff declined to 
plaintif thereupon sued the 
defendant Company for the value of the gcods lost and 
it was found thatthe lossof goods was due to-the 
negligence of the servants of the Railway Company. 
It was also found that r. 34-A of the rules framed 
under the Railways Act had not been complied with 
by the plaintiff : 

Held, that the failure of the plaintiff to comply with 
r. 34-A did notabsolve the defendant Company from 
liability in respect of the value of the goods which had 
been lost owing to the negligence of the Company. 


Application for reversal of the decision 
of the Judge, Small Cause Court, Poona, 
in Suit No. 3973 of 1921. 

Messrs. G. N. Thakor and R. A. Jahagir- 
dav, for the Applicant. 

Mr. Campbell, for the Opponents. 

JUDGMENT.—The plaintiff in this 
case sued the G. I. P. Railway Co. for 
the value of the goods which consisted 
of goat skins consigned by him at Ahmed- 
nagar on the llth July 1921, for dispatch 


‘to Poona. It appears that instead of the 


bags containing the goat skins some other 
consignment of 9 bags containing sheep- 
skins reached Poona, These 9 bags were 
offered to the plaintiff, but he naturally 
declined to accept them. Ultimately the 
Railway Co. sold these 9 bags containing 
sheep-skins and realised Rs. 140. 

The plaintiff's claim was for Rs. 932-8-0 
as representing the value of °*goods lost 
through the negligence of the Railway 
Company. The Company put the plaintiff 
to the proof of the value ofe the goods, 


and also contended that on account of the 


non-observance by the plaintiff of r. 34-A. 
the Company was not liable. There was 
some confusion in the identification and 
the marking of the goods at Ahmednagar, 
As a result of these pleadings the follow- 


- ing fours points were raised for decision:— 


l.e Were plaintiff's bags correctly mark- 
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2. Were bags maiked 48 not plaintiff's ? 

3. What is the value? 

4, Whether suit is not tenable as con- 
tended by defendant. od 

The learned Judge found that the suit 
was maintainable. The learned Judge 
also found that the plaintiffs bags were 
not marked 48, and he also found that 
the bags marked 48 were not the plaintiffs 
bags. In.effect it was found that the bags 
offered to the plaintiff at Poona were not 
the bags consigned by him at Ahmed- 
nagar. The learned Judge also found that 
this was due to the negligence of the 
servants of the Railway Company. But 
the, learned Judge found that the plaint- 
uf did not observe the requirements of 
r. 34-A, and, therefore, he was not entitled 
to the relief claimed. But Me proceeded 
to award a sum of Rg 140 minus freight 
and tax to the plaintiff, which was the 
sum realised by the. Railway Company 


from the sale of the 9 bags, which were- 


received at Poona, and which contained 
sheep-skins. 
The result reached by the learned Judge 


‘is really anomalous, and cannot be accepted 


as being in accordance with law. lithe 
findings of the learned Judge on the main 
questions of fact are accepted, it isclear 
that the defendant Company received the 
consignment of 9 bags at Ahmednagar, 
and they never delivered that consignment 
to the plaintiff at Poona. Therefore, it 
seems to us that the defendant Company 
was liable to pay to the plaintiff the value 
of the goods. We do not think that r. 34-A 
can help the defendant in the present case, 
because if the sender does not comply 
with the rules, the consignment will be 
booked as “contents unknown”, and the 
Railway will not be responsible for the 
number, condition and description or 
contents of such consignment. The learned 
Judge has found that the noting of the 
words “contents unknown” was not pto- 
perly done, and the loss of goods was due 


really to the negligence ofthe servants of . 


the Railway Company at Ahmednagar. 
Under these circumstances assuming 
without deciding that the rule is otherwise 
a valid and binding rule it is difficult 
to hold that the Company is absolwed 
under that rule from liability under the 
Risk Note to pay for the value of the 
goods. It is not contended before us on 
behalf of the Railway Company that having 
regardeto the terms of. the Risk Note A. 


a 
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and the facts as found by the learned 
Judge, the ‘liability: could ` be disputed. 
Unfortuntttly the learned Judge has not 
found what the value of the goods was. 
Point No. 3 was raised and the finding 
is that the value is Rs. 133-2-0. That really 
does not represent the value of the goods 
consigned by the plaintiffto the Company. 
That is only the value of the goods which 
admittedly were not the goods of the 
plaintiff, 

The lower Court should really find what 
the value of the goods was, and pass a 
decree for that amount. We make the 
Rules absolute, set aside the decree and 
send back the case for [disposal in accord- 
ance with this judgment. Parties to be 
at liberty to adduce evidence on the 
question of valuatien. 

The defendant to pay the plaintiff's costs 
of this application. Costs of the suit to 
be dealt with by the lower Court. 

Z. K. ‘Rules made absolute. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS T No. 28-Bor 

1924. > 


February 7, 1925. 
Present:—Mr. Hallifax, A. J. C., and 
Mr. Kotval, A. J.C. 
FAKHRULDIN AND OTHERS— APPLICANTS 
versus 
FARID KHAN AND oTHERS— 
Non-APPLICANTS. 

Civil Prodedure Code (Act V of 1908), s. 109, 0. XLI, 
r, 28—Remand, order of, whether final—Appeal to 
Privy Council, whether lies. 

An order of remand passed by an Appellate Court 
under O. XLI, r.23 of theC. P.C., is nota “final 
order“ within the meaning of s. 109 of the Code, and 
no.appeal, therefore, lies against such an order to the 
Privy Council. 

Application for leave to appeal to the 
Privy Council against a decree of Mr. Kin- 
khede, A. J.C. in First Appeal No. 53-B 
f. A. and No. 3-B of 1920, dated the 22nd 
April 1924. 

Mr. G., L. Subedar, for the Applicants. 

Sir H. S. Gour, Messrs. Abdul Razak, S. 
K. Ghose, M. B. Niyogi, B. R. Pendharkar 
and W. B. Pendharkar, for the Non-Appli- 
eants, 
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ORDER.—The NG for leave to 
appealto the Privy Council were thedefend- 
antsina suitfor partition of property belong- 
ing to them and’the opposite party, children 
of the same father by another wife. The 
property up till then had been held in 
common, and according to the ordinary 
rules of inheritance it would seem ‘that the 
applicants would get only six-thirteenths 
of it. They pleaded however that there 
had been a “family arrangement” in 1904 
whereby they became entitled to nine-six- 
teenths and the other party to seven-six- 
teenths. ` 

In the lower Court this agreement 
was found proved, and a decree for parti- 
tion was passed which was in many res- 
pects final, leaving only a few details to 
be settled, In appeal it was held by a 
Single Judge of this Court that the alleged 
“family arrangement’ of 1904 had not 
been made and would nct be binding if 
it had. The case was accordingly re- 
manded under r, 23 of O. XLI of the C. P. C. 
with instructions to pass a preliminary 
decree for partition in the shares that would 
fall to the various members of the family 
by inheritance and not by the unproved 
agreement of 1904, and then to proceed to 
settle all the other details. 
~ It is against this, judgment that 
application is now made for leave. to 
appeal to the Privy Council. The value of 
the property in dispute is undoubtedly 


-over Rs. 10,000, but it is objected that 


the order is not a final order for the 
purposes of s. 109 of the ©. P. C. In Vin- 
kataranga Row v. Vekatarama Narasimha 
Rao (1) it was held in the Madras High 
Court thats. 105 of the ©. P. O. did not 
apply to appeals to His Majesty in Council 
and did not operaie to givea new mean- 
ing to the word “final” in s. 109 or supply 
a guide to the interpretation of that 
section. We understand that this view 
was upheld by their Lordships of the 
Privy Council. 


It may” be that the last of the five 
divisions of Part VII of the C. P. ©. deal- 
ing with Appeals to the King-in-Council, 
is selfcontained and complete, and that 
no section in any of the other four ap- 
plies to such appeals. In that caseit is 
clear that no appeal lies to the Privy Council 
against any interlocutory order at alk 

i e 


(1) 21 Ind. Cas. 842; 26 M. L. J.96; 14 M. L. T, 560; 
(1914) M. W. N. 64; 38 M. 509. : 


= 
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with the possible efception of one falling 
within the terms of cl. (e) of s. 109. 

But even if s. 105 does govern the 
matter, the appeal is equally, forbidden. 
The first part forbids an appeal against any 
order unless it is expressly allowed other- 
wise, and neither s.109, with the possible 
exception already mentioned, nor any other 
part of the Code allows an appeal to the 
Privy Council against an order that is not 
final. The second part of the section deals 
only with orders of remand against which 
an appeal does lie. Such an appeal lies 


only by virtue of cl. (u) of r. 1 of O. XLII,’ 


and, that rule certainly is not concerned 
with appeals to His Majesty in Council, 
There appears, therefore, to be no 
right of appeal here; nor any necessity 
to appeal now, as objection can be taken 
to the interlocutory order in an appeal 
against the final order or decree passed 
later. The applicationfor leave to appeal 
is accordingly rejected,- butin the cir- 
cumstances we consider it proper to pass 
no order in regard to the costs incurred. 
= Z, K, Application rejeceted. 





PATNA HIGH COURT.. ` 


APPRAL FROM ORIGINAL ORDER No. 94 or 1923. 


July 2, 1924. 


Present —Mr. Justice Das and Mr. Justice 


Ross. 
Inre RAM KRISHNA MISRA. 

Provincial Insolvency Act (V of 1920), ss. 41, 45 
—Discharge, application for, when to be made— 
Period originally fixed by Court, whether can be 
enlarged. i 

The provisions of s. 43 of the Provincial Insolvency 
Act are mandatory and there is no discretion in the 
Court to enlarge the time after the expiry of the period 
fixed b? the Court for an application for an order of 
discharge: 

Under g.41 ofthe Provincial Insolvency Act a 
debtor has a complete discretion to apply when he 


likes for his discharge provided that he applies within — 


‘the period specified by the Court. The. word “shall” 
in this section imposes a duty upon the insodvent the 
Preach of which involves the consequences pointed out 
ein s. 43 of the Act. at 
eAppeal from an order of the District 


e Judge, Bhagalpur, dated the 19th February 


1923. 
Mr. Nirod Chandra Roy, for the Appellant. 
JUDGMENT. — 
Das, J.—This appeal must be dismissed. 
The only” question is, whether the pro- 
visions contained ix s. 43 of the Insolvency 
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are mandatory. That sections provides 
toat:. , 

“If the debtor does not apply for an order | 
of discharge within the period | specified 
by the Court, the order of #ddjudication 
shall be annulled, and the provisions of 
s. 37 shall apply accordingly.” ` 

It is contended on behalf of the appel- 
lant thatthe provisions of s. 43 are not 
mandatory and that there is a discretion 
in the Court to enlarge the time after the- 
expiry of the period fixed by the Court 
for an application for an order of dis- 
charge. I am unable to agree with this 
view. Section 27 of the Act-provides that : 

“Tithe Court does not dismiss the peti- 
tion, it shall make an order of adjudica- 
tion, and shall specify in such rder the 
period within which the debtor shall apply 
for his discharge.” 2 : 

The provision was intended to remedy 
the defect in the existing law under which 
the conduct of the debtor in many cases. 
never came under the scrutiny of the In-- 
solvency Court. It isa new provision and, 
in my opinion, must receive a strict inter- 
pretation. Section 41 provides that: 4 

“A debtor may, at any time after the 
order of adjudication, and shall, within the 
period specified by the Court, apply to the 
Court for an order of discharge, and the 
Court shall fix a day, notice whereof shall 
be given in such manner as may be pres- 
cribed, for hearing such application, and 
any objections which may be made 
thereto.” 

It is obvious tomy mind that the deb- 
tor has complete discretion to apply when 
he likes provided he applies within the 
period specified by the Court. The word 
“shall” in s. 41 of the Act imposes, in my 
opinion, a duty upon the insolvent the 


_breach of which involves the consequences 


pointed out in s. 43. In my opinion the 
decision of the learned District Judge on 
this point is right and must be affirmed. 

I would dismiss the appeal. 

Ross, J.—I agree. 


Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
CItIL APPEAL No, 2719 or 1921. 
_ February 20, 1925. , 
Present:—Mr. Justice Harrison and 
’ Mr. Justice Campbell. 
PIR. BUKSH AND oTHERS—PLAINTIFFS— 
. APPELLANTS 
VETsSus 
Musammat ABO AND otHers—DsFanbants— 

RESPONDENTS. _ 

Custom —- Succession — Self-acquired property— 
Daughter versus collaterals—Arains of Hoshiarpur 
District—Riwaj-i-am, entry in, applicability of. 

Where. a riwaj-i-an talks of landed ‘property and 
succession to it without making any discrimination 
between ancestral and self-aquired property, the 
rules laid down therein must be taken to be applicable 
to ancestral property only. [p. 71, col. 2.] 

Among Arains of the Hoshiarpur District daughters 
exclude the brothers of the last male holder in succes- 


sion to the latter's self-acquired property. [p. 72, col. 2.] _ 


Appeal from a decree of the Sub-Judge, 
Lyallpur, dated the 25th August 1921. 

Messrs. Niaz Muhammad and Muhammad 
- Munir, for the Appellants. 

Messrs. Ram Chand Manchanda and 
Jam Nath Bhandari (for Mr. Gobind Ram 
Khanna), for the Respondents. 


JUDGMENT.—The subject of the 
suit is land in the Lyallpur District acquir- 
ed by Mara, an Arain, whose original home 
was in the Hoshiarpur District. After Mara’s 


death his widow, Musammat Abo, succeeded. 


him and she then gifted the land to her two 
daughters and to a son of a deceased 
daughter. The plaintifs are Mara's 
brothers, and they sue for a declaration 
that. the gift should not effect their re- 
vesionary rights. They allege in their plaint 
that Mara left a Will bequeathing the pro- 
perty to them after the death of Musummat 
Abo, and also that they are preferential 
heirs to the daughters and daughter's son. 
The following were the issues :— B 
1. . Did Mara make an oral Will providi- 
ing that the-plaintiffs would succeed him on 
the death of his widow Musummat Abo? 
9 If not, have the plaintiffs a right to 
succeed Mara qua the propertyin suit in the 
presence of defendants Nos.2to4? > 
3 If not, have they got a locus standi to 
? and ; 
E TE so, does the gift by ` defendant No. 
1 amount to an acceleration of succession 
and if such is it not liable to challenge by 
ersioners ? è 
O the first issue it wis held that no 
Wik had been proved. On the second issue 
the plaintiffs reliéd upon the answer to ques- 
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tion No. 45 in Humphreys’ Customary Law 
of the Hoshiarpur District and claimed. 
that thig established the plaintiffs’ right 
as preferential heirs. That answer states 
that Arains of the Hoshiarpur District had 
said that a daughter could succeed in the 
absence of descendants of a great-grand- 
father, There was no distinction made in 
either question or answer between ancestral 
and self-acquired property, and the Trial 
Court held on the authority of Rajkuar v, 
Talok Singh (1) that the entry must be taken, 
to relate only to ancestral property. It 
found further that the general rule -was 
in favour of daughters succeeding their 
father to selfacquired property and that 
no instance to the contrary had been es- 
tablished by the plaintiffs. The issue ac- 
cordingly was decided against them. 
` Upon the third issue the learned Sub- 
ordinate Judge held that the plaintiffs had 
a locus standi .to sue, and on the fourth 
that the gift was in favour of the next heirs 
and thus merely an acceleration of succes- 
sion. Asa result the suit was dismissed. 


The plaintiffs have appealed and again 


rely upon the mwaj-t-am entry. There is. 


this to be said for their learned Counsel's ' 


argument that the decision in fajkuar v. 


Tolak Singh (1), appears to have been given 


> 


in respect of a riwaj-t-am in which no dis- , 


crimination was made between ancestral 
and self-acquired property. 


landed property and succession to it with-- 


It is to the ` 
effect that where the riwaj-i-am talks about, . 


* 
4 


out such discrimination, the rule laid down `` 


can usually only be taken to apply to an- 
cestral property. In the present instance, 


however, there are passages elsewhere in 


the riwaj-i-am in which ancestral is djis- 
tinguished from self-acquired property and ` 
these occur not only in the section relating’ 
tothe giftS but alsoin the section relat- 


| 
` 


ing to succession. Itis possible, therefore, `. 
that Rajkuar v. Tolak Singh (1) is not ” 


precisely applicable, for we have been un- 


able, to consult the 1878 Riwaj-i-am of the ` 


Ferozepore District which is the record 
with which it deals. At the same time 
the general rule of Punjab Custom as stated 


in para, 23 (2) Remark 2, of Rattigan's 


Digest is that the onus of proving their- 
superior title against daughters to succeed 


to self-acquired .property lies upon the col: | 


laterals. The answer to question No. 45 of. 
the Hoshiarpur Rifyaj-t-am is unsupported `è 

(1) 33 Ind. Cas. 992; 38 P. R. 1916; 99P. W.R. ` 
1916. 
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by instance of Arain collaterals succeeding . 


against daughters. to property either an- 
cestral or self-acquired. There are two 
direct instances of daughters succeeding, 
presumably +o ancestral property, but these 
do not refer to the existence or non-exist- 
ence ofnear collaterals. This same riwaj- 
i-am has recently been held in Umra v. 
Raji (2), not to bea reliable piece of evi- 
dence on a question of gift where the 
entry was notsupported by instances and 


-was admittedly wrong in one respect. 


There are indirect instances in favour of 
daughter’s successionjto‘be found under ques- 
tion and answers No. 41 which deal with 
alienations by fwidows and lay down the 
rule that the widow has no right tomake 
any alienation. A number of illustrations 
are. appended ef exceptions to this rule, 
and among them are several examples of 
gifts by widows to daughters and 
daughters’ sons which gifts are said not 
to have been set aside. In Ghausa v. 
Nathu (3) it was found on the authority of 
several previous cases that amongst Arains 
ofthe Hoshiarpur District a gift by a son- 
less proprietor of ancestral property in 
favour of a daughter is valid by custom, 
and it appears from the judgment that 
such a person’s power to gift selfacquired 
property had not been disputed. The same 
judgment contains the following passage 
which emphasises the undoubted fact that 
in an endogamous tribe the position of a 
daughter as heir is much stronger than 
in exogamous tribes :— y 

“I find that taken as a class there is 
one characteristic that pre-eminently dis- 
tinguishes the Arains and that is the far 
greater regard they have than that shown 
by other agricultural tribes for the rights 
of women. This, no doubt, is laggely due 
to the fact that they are a strictly en- 
dogamous tribe, and that consequently 
land when it passes into a woman’s hands 
is not likely to leave the family*to which 


„it belongs.” | 


In the present case except the riwaj-i- 
am which may or may not be evidence 
against the general rule therein no other 
evidence of any value that Arain collate-, 
rals exclude d@ughters. Three judicial in- 
stances were put forward but they do not 
cover the point for decision, namely, the 
right of daughters and daughters’ sons to 


` (2), 85 Ind. Cas. 185 5 L. 473; 6 L. L. J, 601; (1925) 


A I: R: (L.)+222. 
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(3) SP. R. 1900; P. L. R. 1900 p, 549.. 
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succeed to the self-acquired propesty ofa . 
sonless father and grandfathex and if we 
assume thatthe answer given to question 
No.45 in the Hoshiarpur Riwaj-i-am was in- 
tended to- apply to self-acquired as well as 
to ancestral property that answer so faras 
it concerns Arains is unsupported’ by 
instances and is opposed to a very clear 
general custom. 

For these reasons, we agree with the 
Court below that the plaintiffs have failed 
to prove that they are preferential heirs 
and we affirm the decision that the gift 
was merely anacceleration of succession by 
the next heirs. The appeal fgils and is 
dismissed with costs. 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
FULL BENCH. l l 
MISCELLANEOUS SECOND CIVIL APPEAL No. 3%- 
oF 1924, 
January 9, 1925. 
Present:—Sir Shadi Lal, Kr., 
Chief Justice, Justice Sir Henry Scott- 
Smith, Kr., Mr. Justice Martineau, 
Mr. Justice Campbell and 
Mr. Justice Zafar Ali. | 
SARDAR KHAN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 
Musammat AISHA BIBI alias MARAYAM 
BIBI—DEFENDANT-—-RESPONDENT. 
Suits Valuation Act (VII of 1887), s. 11, scope of 
en to valuation, when can be taken——Jurisdic- 
The general rule relating to jurisdiction is that 
neither consent nor waiver bya party toa suit can 
confer jurisdiction upon a Court which has no inher 


‘ ent jurisdiction ; jurisdiction over the subject-matter 


of a suit can be given only by law. Section 11 of the 
Suits Valuation Act, however, provides an exception - 
to the general rule and lays down that a party who 
has not taken objection as tothe pecuniary jurisdic- 
tion of the Court at the time specified in cl. (a) of the 
section cannot be allowed to dispute that jurisdiction 
afterwards.. The object of the Legislature in enacting 
this provision was to insure that the time and labour 
spent bya Court in deciding a case should not be) 
wasted if the party concerned has joined issue and 
gone to trial upon the merits without raising objec- 
tion to the pecuniary jurisdiction of the Court at the 
earliest opportunity. [p. 76, col. 1] |, 

Section 11 of the Suits Valuation Act governs all 
cases of ertoneous valuation irrespective of the ques- 
tion as to whether the value’ of the suit is determined 
by rules having the force of law or any other manner, 
[p. 76, col. 2.] e 

Case-law reviewed. 
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Miscellaneous second appeal from an 


order of the District Judge, Gurdaspur,. 


dated the 2lst January 1924, reversing that 
of the Subordinate Judge, Second Class, 
Gurdaspur, dated the 17th May 1923. 


ORDER OF REFERENCE TO 
A FULL BENCH. 

Martineau and Zafar Ali, JJ.— 
(18th June 1924)—The jama or revenue as- 
sessed on the land in dispute being 
Rs, 177-14-6, the value of the suit for pur- 
poses of jurisdiction was thirty times that 
amount, t.e., Rs. 5,336-4-0, and the suit was, 
therefore, beyond the pecuniary jurisdic- 
‘tion of a Second Class Subordinate Judge. 
But though the amount of revenue assessed 
was correctly -stated in the petition of 
plaint, thirty timef that amount was stated 
to be Rs. 4,336-4-0 instead of Rs. 5,536-4-0, 
and on that erroneous valuation the suit 
was madeover to and tried and decided 
by a Subordinate Judge, Second Class. 
From his decision, which was in favour of 
the plaintiffs, the defendants appealed to 
th® District Judge and even before that 
officer no objection as to valuation or juris- 
diction was taken. The result of the appeal 
to him- was that he remanded the case for 
fresh decision. From that order of remand 
the plaintiffs have lodged a second appeal 
in this Courtand have taken the objection 
for the first time that the proper value of 
the suit being Rs. 5,336-4-0, the defendant's 
appeal from the judgment and decree of 
the Subordinate Judge lay ‘to the High 
Court and not to the District Judge, and 
that the proceedings of the District Judge 
coe without jurisdiction are null and 
void. 

As the plaintiffs themselves under-valued 
their suit the responsibility for what follow- 
ed as a result of that under-valuation rêsts 


entirely on their heads, and it isa question 


whether they can be allowed to raise the 
objection as to jurisdiction in second appeal. 
In Kishan Lal v. Rup Chand (1) it was 
held that such objection cannot be enter- 
tained in second appeal. But the learned 
Counsel for the defendants-respondents 
*meets the objection bya reference to s. 11 


of the Suits Valuation Act (VII of 1887) . 


which lays down that an obiection as to 
pecuniary jurisdiction shall not be enter- 
tained by an Appellate Court unless (a) it 
was taken in the Court of first instance or 
in the lower Appellate Court, “or (b) the 


(1) A. W. N. (1889) 169. 


+ 


‘rules having the force of law.” 
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Appellate Court is satisfe that the over- 
valuation or under-valuation “has pre- 
judicially affected the disposal of the suit 
or appeal on its merits.’ The present case 
does not fall under cl. (a), and as regards 
(6) it was neither stated in the grounds of 
appeal nor in arguments before us that the 
under-valuation of the suit “had pfejudici- 
ally affected the disposal of the appeal on its 
merits.” But Counsel for the appellants 
on the authority of Ganga Sahai v. Sheo 
Lal (2) and the string of the Punjab cases 
noted in the margin (foot-note)* in which 
that ruling was followed, contends that s. 11 
is not applicable. In Ganga Sahai v. Sheo 
Lal (2), it was held for the first time that 
“s, Il is limited to cases in which the 
valuation depends on the discretion of the 
parties or the Court, and is not applicable 
to cases in which the valuation is fixed by 
This pro- 
position was recited and followed in all 
the subsequent cases quoted above; but 
with all respect to the learned Judges, who 
laid down or adopted that rule, we consider 
it opposed to the plain and comprehensive 
language of the section which enacts a 
general rule without any indication, express - 
or implied, ofthe intention of the Legis- 
lature to exclude from its scope any class 
of cases whatever. Where the language 
of a legal enactment is neither vague nor 
ambiguous the Courts are bound to inter- 
pret it as it stands and for obvious reasons 
itis not permissible to read between the 
lines anything which the Legislature itself 
would have undoubtedly added if it had 
been its intention to frame a rule of limited 
and not general application. The proposi- 
tion that “the section must be limited to 
cases in which the valuation depends on the 
discretion of theparties or the Courts” (a) 


‘and “is not applicable to cases in which valu- 


ation is dixed by the rules having the force 
of law” (b) which occurs in Ganga Sahai 
v. Sheo Lal (2) and was repeated in almost 
every subsequent case would itself, if seru- 
tinised, appear to be neither well-corceived 
nor sound. The valuation ofa suit is in 


(2) 132 Pe R. 1894. 

*Khuda Yar v. Wahab Din, 35 P. R. 1901; 47 P. L. 
R 1901, Cheloo v. Kali Das, 44 Ind. Cas. 816; 21 P. R. 
1918, Sukh Raj v. Kanhaya Lal, 28 Ind. Cas. 113; 2 P. 
R. 1915: 194 PLR 1915, Sanga vy. Mali, 8 Ind. Cas. 
1043; 214 P. L. R. 1910, Mahammad Shah v, Abdullah 
Shah, 56 Ind. Cas. 918 and Ghulam Akba® Khan v. 
Bakhat Bibi, 29 Ind. Cas. 796;e116 P. L, R. 1915; 229 
P, W. R. 19165. ° 
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“mo case left to the gdiscretion of the parties 


i.e., both parties, or the Court. The plaintiff 
can in certain classes of suits put his own 
valuation on the relief sought by him and 
that valuation cannot be questioned and 
determines the forum: How then would 
s. 11 come into play in cases where plaint- 
is valuation of the suit has to be accepted? 
In no case does the valuation of a suit 
depend on the discretion of the Court, 
though the: Court can make an enquiry 
and determine the valuation. Thus part 
(a) of the proposition is untenable, and (b) 
cannot stand ifit rested on (a). If it did 
not, there is nothing else to support it. 
Section 11 was enacted to validate pro- 
ceedings that were otherwise void for want 
of pecuniary jurisdiction. If the intention 
of the Legislature had been to exclude from 
the scope of the section cases in which 
valuation is fixed by the rules having the 
force of law it would have given expression 
to that intentio by adding a clause to that 
effect. But it appears that the construction 


‘ put ons. ll in Ganga Sahai v. Sheo Lal (2) 
. was never properly criticised till a Punjab 


“ incorrect anda wrong principle has been . 


ruling based upon it, i.e. Ghulam Akbar Khan 
v. Bakhat Bibi (3) was ‘referred to in the 
Madras High Court in Vedajz Baskara 
Tirumal Rao v. Subramania Gurukkal (4). 
Kumara Swami Sastri, J., who disposed of 
that case, observed as below :— 

“Mr, Govindaraghava Aiyar contends 
thats. 11 can only apply to cases where the 


plaintiff having an option as to valuation | 


gives an incorrect valuation, and not to 
cases where the principle of valuation is 


followed in cases where there is only one 
method by which the suit is to be valued. 
He refers to Ghulam Akbar Khan v. Bakhat 
Bibi (3). Ido not think there is anything 
in s. ll of the Suits Valuation Act which 
suggests the difference sought to be made 
by Mr. Govindaraghava Aiyar. The words 


are general and the section refers to 
over-valuation and under-valuation. It 
does not matter how the same arises. The 


ta 


very object of s. 11 is to preverft the 
operation of the general rule that neither 
ĉonsent nor waiver can confer jurisdiction 
on "Courts which have under law only a 
fimited pecuniary jurisdiction in” cases 
where there has been no prejudice on the 
merits. In Govinda Menon v. Karunakara 


(3) 29 Ind. Cas. 796; 116 P, L. R. 1915; 229 P. W. R. 
1915. gn 
(4) 52 Ind. Cas. 992. 
6 
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Menon (5) it was held that in cases of ovér- 
valuation or under-valuation the Appellate 
Court should not interfere unlefs" the dis- 


posal of the suit: has beene prejudigially 


affected.” 


The Punjab rulings were again cited - 


before a Division Bench of the Madras High 
Court in Ammalu Ammal v. Krishnan 
Nair (6) and were dissented from. One 
of the learned Judges observed as below :-— 

“As pointed out in Narayani Ammal ‘vy. 
Secretary of State (7), Vedajt Baskara Tiru- 


mal Kao v. Subramania Gurukkal (4) and | 
Raghava Chariar v. Raghava Chariar (8). . 
the language of s. 11 of the Suits Valua- . 


tion Act is very.wide and the restrictions 


sought to be imposed by the decisions of ; 
the Punjab Chief Court cannot, in my.” 


opirion, control the 
tion.” 


We are also strongly of opinion that the 


plain words of the Sec- . 


language ofs. 11 does not admit of the ` 


construction put upon it in Ganga Sahai v. 


Sheo Lal (2) and the subsequent cases based - 
upon that ruling, and we, therefore, refer 


to a Full Bench the question whether s. w 


of the Suits Valuation Act admits of the 


interpretation put on it in Ganga „Sahai v. 


Sheo Lal (2). or, in other words, whether . 


= Ni 


s. 1l is limited to cases in which valuation ` 


depends on the discretion of the parties or ` 


the Court and is not applicable to cases in | 


which valuation is fixed by rules having the | 


force of law? 


Mr. Sagar Chand, Sheikh Chiragh Din 
and Mr, Niaz Muhammad, for the Appel- 


lants. 
Bakhshi Tek Chand and Sir Dr. Muham- 
mad Iqbal, for the Respondent. | 
JUDGMENT OF THE FULL 
BENCH. 
Shadi Lal, C. J.—This Reference 


raises the question of the correctness of the. 


rule laid down in Ganga Sahai v. Sheo Lal 
(2) and followed in Khuda Yar v. Wahat 
Din (9) and other subsequent judgments that, 


s. ll of the Suits Valuation Act VII of 1887 . 


is limited to cases in which the valuation 
depends on the discretion of the parties 
or the Court and is not applicable to cases 
in which valuation is fixed by rules having 
the force of law. ü 

The action, which has led to the Reference, 


was brought for the possession of agricul- 
(5) 24 M. 43. p pute 
(6) 62 Ind. Cas. 715; 30 M. L. T. 38. 
i) 4l Ind. Cas, 167. 
. Caa.*545; 20 M. Ia J. 726: SM. L. T. 404, 
(9) 35 P. R. 1901; 47 P. D. R. 1901. 
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tural Jand, and it is common ground that, 
if the suit had not been under-valued, it 
would have been tried in the first instance 
by a Subordinate Judge of the First Class, 
- instead, of a Subordinate Judge of the 
Second Class whose jurisdiction was limit- 
ed to suits not exceeding Rs. 5,000 in value; 
‘and that the first appeal from the decree 
of the Trial Gourt would have been heard 
by the High Court and not by the District 
Judge. No objection on the ground of 
under-valuation was, however, taken either 
in the Court of first instance or in the 
lower Appellate Court ; and it was only in 
this Court that the objection was first 
raised that neither the Trial Court nor the 
District Court was competent to adjudicate 
upon the dispute between the parties. 

Now, if the judgment in Ganga Sahai v. 
Sheo Lal (2) correctl® interprets s. 11 ofthe 
Suits Valuation Act, the objection urged by 
the appellants must prevail because it is 
beyond dispute that the valuation of the 
suit was fixed by rules having the force of 
law. The section insofar as is relevant 
to the question before us runs as follows :— 

“Sotwithstanding anything in s. 578 of 
the ©. P. C., an objection that by reason of 
the over-valuation or under-valuation of a 
suit or appeal a Court of first instance or 
lower Appellate Court which had not juris- 
diction with respect to the suit or appeal 
exercised jurisdiction with respect thereto 
shall not be entertained by an Appellate 
Court unless— 

(a) the objection was taken in the Court 
of first instance at or before the hearing at 
which issues were first framed and recorded, 
or “in the lower Appellate Court in the 
memorandum ofappeal to that Court, or 

(b) the Appellate Court is satisfied for 
reasons to be recorded by it in writing, 
that the suit or appeal was over-vlaued, or 
under-valued, and that the over-valuation 
or under-valuation thereof has prejudicially 
affected the disposal of the suit or appeal on 
its merits. 

(2) Tf the objection was taken: in the 
manner mentioned in el. (a) of sub-s. (1), 
but the Appellate Court is not satisfied as 
- to both the matters mentioned in cl. (b) 
of, that sub-section and has before it the 
materials necessary for the determination 
of the other grounds of appeal to itself, it 
shall dispose of the appeal as if there had 
been no defect of jurisdiction in the Court 
of the first instance or lower Appellate 
Court. ° i 
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(3) If the objection was taken in that 
manner and the Appellate’Court is satisfied. .. 
as to both those matters and has not those ` 
materials before it, it shall proceed to deal 
with the appeal’under the rules applicable . 
to the Court with respect to the hearing of ` 
appeals; but if it remands the suit or 
appeal; or frames and refers issues for 
trial, or requires additional evidente to be 
taken, it shall direct its order toa Court 
competent to entertain the suit or appeal.” 

The language of the section is compre- 


` hensive enough to include all cases of 


erroneous valuation and does not suggest 
any distinction between cases in which the 
valuation depends upon rules having the 
force of law and those in which the valua- 
tion is determined otherwise. The learned 
Judge, who decided the case of Ganga 
Sahai v. Sheo Lal (2) holds that the section 
“is limited to cases in which the valuation 
depends on the discretion of the” parties ` 
or the Court...... and is not applicable to 
cases, in which the valuation is fixed by ` 
rules having the force- of law.” He does 
not, however, give any reason for making 
this distinction, nor does he state how it 


can be deduced from the language of the .. 


Statute which is general in its terms. . 
Moreover, if the value ofa particular suit 
depends upon the discretion of the plaintiff, 
e. g., a sult for accounts, orupon the decision 
of the Court, if seems to me that, when the 
plaintiff exercises his option or the Court 
determines the value, the suit has been 
properly valued and no question of over- 
valuation or under-valuation could arise. 
It does not appear what cases were within 
the contemplation of the learned Judge 
when he referred to valuation “which de- 
pends upon the discretion of the parties.” 
There are no doubt some suits in which the 
law allows the plaintiff to state the amount 
at which he values the relief sought by 
him, but I am not aware of any case, and 
certainly fone has been mentioned by the 
learned Vakil for the appellants, in which 
the defendant has any discretion in fixing 
its valuation. 

I consider that the distinction referred 
to above is not warranted by the language 
of the section and appears to be arbitrary. 
It is no doubt undesirable thata Court 
whose pecuniary jurisdiction is limited to . 
suits not exceeding, say, Rs. 1,000 in value, 
should be allowed to try a Suit regarding 
property worth a lac of rupees, and that in’ 
the event of no objection . as to under- 

s é 
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omg raid in the manner men- 

4 in cl. (a) of s. 1], sub-s. (1), the 
ee passed by such Court should be held 
A be binding upon the parties. 

The general rule relating to jufisdiction 
is that neither consent nor waiver by a 
party to the suit can confer jurisdiction 
upon a Coùrt which has no inherent juris- 
diction; and that jurisdiction over the 
subject-matter of a suit can. be given only 
bylaw. As pointed out by their Lordships 
of the Privy Council in Ledgard v. Bull 
(10). “When the Judge has no inherent 
jurisdiction over the subject-matter of a 
suit, the parties cannot, by their mutual 
consent, convert itinto a proper judicial 
process, although they may constitute the 
Judge their arbiter, and be bound by his 
decision on the merits when these are sub- 
mitted to him.” 

Section 11, however, provides an excep- 
tion to the gefleral ruleand lays down that 
a party who has not taken objection as to 
the pecuniary jurisdiction of the Court at 
the time specified in cl. (a), cannot he 
allowed to dispute that jurisdiction after- 
wards. It appears that the object of the 
Legislature in enacting this provision was 
to ensure that the time and labour spent 
by a Court in deciding a case should not 
be wasted, ifthe party concerned has join- 
ed issue and gone to trial upon the merits 
without raising objection to the pecuniary 
jurisdiction of the Court at the earliest 
opportunity. It will be observed that a 
similar rule has been enacted by the new C. 
P C.in order to cure a defect of territorial 
jurisdiction. Section 21 of the C. P, C. of 
1908 provides that no objection as to the 
place .of suing shall be allowed by any 
Appellate or Revisional Court unless such 
objection was taken in the Court of first 
insténce at the earliest possible opportunity 
and in all cases where issues are. settled 
at or before such settlement and unless 
there has been a consequent failure of 
justice. 

The object of the Legislature in b&th cases 
is the same, namely, that the defect of juris- 
diction on territorial or pecuniary ground 
should not render proceedings in a case 
abortive if such objection was ot taken 
at the earliest opportunity and there has 
been no consequent failure of justice. I 
must, therefore, hold that there is nothing 
in the Language of s. 11 of the Suits Valua- 


(10) 9 A. 191; 13 1. A. 184; 4 Sar. P. C. J. 741; 5 Ind, 
Dec. N. s.) 561. š 
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tion Act which would warrant the dis- 
tinction drawn in Ganga Sahai v. Sheo Lal 
(2) and that the section governs All cases 
of erroneous valuation irrespective of, the 
question as to whether the value of the 
suit is determined by rules having the 
force of law or in any other manner. 

Martineau, J.—I concur. 

Zafar Ali, J.—I concur. 

Campbell, J.—TI also concur. 

By the Court.—The case will now 
be heard by the Division Bench on the 
merits. 


Z. K. Order accordingly, 
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ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 7 or 1924, 
April 16, 1925. 

Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

JAGAT PANDE—PLaintirr—APPELLANY 
VETSUS 
SARWAN PANDE AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 104, Sch. 
II, para. 21 (2)—Arbitration without intervention of 
Court—-Order filing award—Decree—Appeal, whether 
Lies. 

An appeal is allowed under s. 104 (1) (/)of the O. 
P. ©. from an order filing or rafusing to file an 
award but no second app2al is allowed froman order 
passed on such an application. On the other hand, 
under para. 21 (2) of Sch. IL to the C. P. O., when 
an award has been filed and a decres is made in 
accordance with it noappeal lies from such decree 
except in so far as it isin variance with the award. 
The right of appeal given by s. 104 (1) (f), however, 
is nottaken away by thefact thata decree has subse- 
quently been passed in accordance with the award. 
[p. 77, col. 1.] a 

Hari Kunwarv. Lakhmi Ram Jain, 35 Ind. Cas. 
833: 38 A. 380; 14A.L.J3.481 and Lachmi Narain - 
v. Sheonath Pande, 54 Ind. Cas. 443; 42 A. 185; 1 U. 
P.L. R. (A) 177; 18 A. L. J. 78, referred to. 

Where instead of passing an order directing the 
award to be filed and then proceeding to pass a decrec 
uponit in accordance with the law the Oourt dis- 
poses of the whole case by one order, an appeal 
against the order is in substance an appeal against 
an order directing the award’ to be filed and is com- 
petent under s. 104 (1) (J) of the C. P. C. [p. 77, col.2.], 


First appeal from an order of the First 
Additional Judge, Gorakhpur, dated the 
31st October 1923. 

Messrs. Sankar Saran and Brajmohan Lal 
Dave, for the Appellant. 

Mr. Haribans Sahai, for the Respondent, , 
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JUDGMENT.—This first appeal from 
order arises out of an arbitration award 
made without the intervention of the Court. 
The plaintiff-appellant came into Court 
with an application which is very inartis- 
tically drawh, but which has been treated 
throughout and is now treated by him as 
in substance an application to file an award 
under para. 20 of the Second Sehedule of 
the ©. P.O. In para. 6 of the plaint he 
stated that his object was to get the award 
filed and to obtain a decree upon it. In 
the course of the proceedings a plea was 
taken before the learned Munsif that the 
defendant wasa lunatic and incapable of 
representing his own interests. The learn- 
ed Munsif ultimately, however, disposed of 
the matter by an ex parte order in these 
terms:— 9 

“Judgment. 
an award. 

“Defendant's Pleader states that he has 
nojinstructions. Suit is heard ex parte. Claim 
is proved. Decreed with costs.” l 

The defendant went in appeal to the 
learned District Judge. The learned Dis- 
trict Judge held thatthe question of the 
@efendant’s capacity had not been proper- 
ly disposed of in the proceedings. He, 
therefore, set aside the order of the learned 
Munsif and remanded the whole case for 
trial de novo. The plaintiff comes here in 
appeal from that order. His contention is 
that the appeal was one from a decree 
passed in accordance with the award, and 
that, therefore, under para. 21 (2) of the 
Second Schedule of the C. P. O. the appeal 
to the District Judge was incompetent. 

The law governing the right of appeal in 
these cases is contained in s. 104 (1) (f), 
s. 104 (2), and para. 21 (2) of the Second 
Schedule of the C.P. C; An appeal is allowed 
from an order filing or refusing to file an 
award, but no further appeal is allowed from 
anorder passed on such an application. On 
the other hand when an award has been 
filed anda decree is made in accordance 
with it, no appeal lies from such decree 
except in so far asit isat variance with 
the award. In this case the appellant's 
contention is that the respondent should 
have appealed from the separate order direct- 
ing the award to be filed. The difficulty 
is that no such separate order is to be found 
onthe record. Instead of passing an order 
directing the award to be filed and then 
proceeding to pass a decree upon it in ac- 
cordance with law the learned Munsif dis- 
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posed of the whole casé by the véry pan 
order which has been quoted above. This 
was the only order from whichit was pos- 
sible for the respondent to appeal. We 
think, therefore} that the appeal was in sub-’ 
stance an appeal from an order directing 
the award to be filed. Itis established by 
ample authority thattheright of appeal is 
not taken away by the fact that the decree 
has subsequently been passed in*’accordance 
with the award. We may refer to Hari 
Kunwar v. Lakhmi Ram Jain (l) and 
Lachmt Narain v. Sheonath Pande (2). 
The appeal to the Court below having 
been one from an order directing an award 
to be filed, no further appeal lies to. this 
Court. We accordingly dismiss the appeal 
with costs including in this Court-fees on 
the higher scale. 
Z. K. Appeal dismissed. 
(1) 35 Ind. Cas. 833; 38 M. 380; 14 A. L. J. 481. 


(2) 54 Ind. Cas. 443; 42 A. 185; 1U. P.L. R.(A.) 177 
18 A. L. J. 78. 
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BOMBAY HIGH COURT. 
Insotvency Peririon No. 143 or 1924, 
January 23, 1925. 
Present:—Mr. Justice Crump. 

In re MAHOMED ESMAIL FAZLA— 

APPELLANT. | 
Presidency Towns Insolvency Act (111 of 1909), s. 85 
(4) (5)—Eazamination for discovery of insolvent’s pro-- 
perty, when to be directed—Dispute as to title-—Pro~ 
cedure. 


Clauses (4) and (5) of s. 36 of the Presidency Townes - 
olvency Act are intended to provide a summary 
procedure for ordering payment of debts due to the 
insolvent and delivery of property where there is no 
dispute. The procedure provided under these clauses, 
however, is inappropriate in a case where the person 
against whom the order is sought to be made claims 
to hold the property under a conveyance from the 
insolvent and sets up the validity of the cof&iveyance 
in his own favour. 
In reeLucas, 28 Ind. Cas. 469; 42 ©. 109, referred 
t 


O. 

Mr. Mulla, for the Appellant, 

JUDGMENT,—Mahomed Ismail Fazla 
was aldjudicated insolvent on February dJ, 
1924. On September 27, 1924, the Offcial 
Assignee applied to the Court for an order 
for the examination: of five persons undew 
s. 36 of the Presidency Towns Insolvency 
Act. On December 16, 1924, the three 
petitioners, being three of these persons, 
obtained a Rule nisi calling upon the Official 
Assignee to show cause why thf order for 


- obvious 


Pa 
p 
A ae ° 
a 
minatiogi should not be vacated. 
«e was atSued before me on January 

1925, and I reserved my judgment. 

The nature of the controversy between 
the parties can be gathered from the 
affidavits. The insolvent in his affidavit of 
September’ 27, 1924, in support of the ap- 
plication, for an order under s. 36, sets out 
‘a number of very serious charges against 
the petitioners. The substance of those 

` charges is that they by coercion, fraud, 
undue influence, amd forgery obtained mort- 
| gages of the insolvent’s property for which 
no adequate consideration was paid. The 
‘properties. in dispute are valued at many 
lakhs of rupees. he petitioners in their 
afidavit of December 16, 1924, deny those 
charges. The insolvent in his counter- 
affidavit of January 19, 1925, re-aftirms 
them. In paras. 4. and 6 of that affidavit it 
is stated that the object of the proposed 
examination (under s. 36 is to obtain an 


* ANG 


order under cl. 5 ot s. 36 for the delivery . 


of the property to the Official Assignee 
thereby avoiding the expense and delay of 
a regular suit. 

I am not concerned. at this stage with the 
merits of this dispute. If may, however, 
be noted that the Official Assignee at 

one time expressed am intention to file a 
suit. In the circumstances is if proper to 
: allow the proposed examination under s. 36? 
jIn my opinion the object in view is beyond 
` ithe scope of that section. It would not be 


_' Yossible to obtain the relief desired without 


wetting aside the mortgages on the ground 
uggested. As to the scope of s. 36 1 agree 
ith the remarks of Chitty, J., in a some- 
‘ab similar case: In re Lucas (1). H it 
sxorrect to say, aS I think it is, that s. 
Y and (5) was intended to provide a 
‘ary procedure for ordering payments 
ts due and delivery of property where 

‘as no dispute (see page 114), it is 

that the procedure under that 
\ inappropriate in the case of such 
s we have here. 
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section is 


eae e must be made absolute, No 
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ee as to ¢ Rule made absolute. 
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ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 14 or 1924. 
April Z0, 1925. | | 
' Present:—Mr. Justice Sulaiman and 
Mr. Justice Bays. sy. 
BAIJNATH PANDAN-~<CrEpitTor 
— APPELLANT 


versus 
Tas ESTATE or Mr. E. C. DENNET 
(INSOLVENT), THROUGH Tar DISTRICT 


JUDGE or JHANSI—Rgsronpent, 

Usurious Loans Act (X of 1919), s.2 (8) (b)—Claim 
against surety—Interest, whether can be reduced— 
Interest at75 per cent. per annum, whether exces- 
sive. 

Where a creditor wishes to bind a debtor and, 
recovers from him a sum of money said to be due on a 
transaction entered into between the parties, the 
Usurious Loans Act would -be applicable irrespective 
of the fact whether the debtor is liable asa principal 
debtor or as asurety. Section 2 (3) (b) of the Act is 
wide enough to cover the ca% cfa surety also, and 
the Act makes no distinction whatsoever between a 
principal debtor and a surety. [p. 79, col. 1.] 

Interest at the rate of 75 per cent. per annum ‘is not 
only excessive but is extortionately high and it is 
grossly unjust to allow a claim for sucha high rate 


-of interest to succeed in a Court of Law [ibid.] 


First appeal from an order of the District 
J ucge, Jhansi, dated the lith Octpber 
1923. 

Mr. A. Sanyal, for the Appellant. 

Mr. L. M. Banerji, for the Respondent. 


JUDGMENT.—This is a creditor's 
appeal arising out ofan application in an 
insolvency case to be entered as a schedul- 
ed creditor in respect of an amount due 
on a promissory-note, dated the 19th of 
July 1922, executed by the insolvent along 
with two other persons for a sum of Rs, 800. 
The promissory-note bore an interest at 
the rate of one anna per rupee per mensem, 
which works out at 75 per cent. per annum. 

The learned District Judge came to the 
conclusion that the rate of interest was 
excessive and that the transaction was unfair 
as between the parties thereto. 

He accordingly reduced the rate of 
interest to i2 percent. per annum simple 
interest which he considered to be adequate 
having regard to all the circumstances of 
this case. 

The creditor has appealed. 

The first point urged on his behalf ts 
that the Act has no application to this cage 
because the respondent E. O. Dennett was 
not the principal debtor but a meresurety. 


In our opinion, this argument has no force 


whatsoever. If the creditor wishes to bind 
the respondent and recover from him a 
sum of money said to be due on a transac- 
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_ tion entered into between the parties the 
Usurious Loans Act (X of 1919) would 
be. applicable irrespective of the fact 
whether the respondent is liable as a 
principal @ebtororasasurety, = 

Section 2 (8) (6)is wide enough to cover 
the case of asurety also. We think that 
the Act makes no distinction whatsoever 
on this account. 

The next point urged is thatthe rate of 
interest was not excessive. We think that 
it was not only excessive but was extor- 

_tionately high, and the learned District 
Judge was perfectly justified and in fact 
was bound to reduce the. amount and it 


would have been grossly unjust to allowa . 


claim for such a high rate of interest to 
succeed in a Court of Law. ; 
= Itis lastlyeurged that 12 per cent. per 
annum simple interest which had been 
allowed by the Dis®trict Judgeis too low. 
-The learned District Judge has before 
him several circumstances. It was not 
only one person but three persons who joined 
n executing the promissory-note. The 
-promissory-note was for Rs. 800 and was 
‘payable on demand and the creditor was 
not bound to wait for any long period. 
One of the executants, namely, the persent 
respondent was employed onthe Railway 
and was earning from Rs. 155to Rs. 100 
a month as pay. No other circumstances 
were brought before the Court to show 
that the creditor was running any serious 
risk in advancing the money to these three 
persons who had been held: jointly and 
severally responsible. Having regard to 
all the circumstances of this case he arrived 
ab the conclusion that the rate of interest 
at 12 par cent. per annum was a proper and 
fair rate of interest. We find it impossi- 
ble to differ from the view which he has 
taken. The result is that the appeal fails 
and we dismiss it with costs. 
Z, K, Appeal dismissed, 





BOMBAY HIGH COURT. 
. ORIGINAL CIVIL JURISDICTION SUIT 
No. 2211 or 1924. 

January 23, 1925. 

.: . Present :—Mr. Justice Pratt. 
ARDESHAR COWASJI PATEL— 
PLAINTIFF 

l VEFSuUS 
K. D. anp BROS.—DBEFENDANTS. 


Transfer of Property Act (IV of 1882), ss.el08, 109 


“ARDESBAR COWASJI PATEL BK, D, AND BROS. e 


—Lease—Assignment of leäse—Priviti of estate be- 
tween lessor and assignee—Ass&ynee, liability of, to pay 
rents and taxes. a 
A lessee does not by assignment of his interest in 
the lease escape personal liability on the covenants 
contained in the lease. [p. 80, col. 1] 
An absolute assignment by a lessee of his interest in 
the lease creates a privity of estate between the lessor 
and the assignee of the lessee and the assignee is liable 
to the lessor on all covenants that run with the land 
including the covenant to pay rents and taes. [ibid.] 
A mortgage by a lessee of his interest in the lease - 
by way of absolute assignment creates a privity of 
estate between the lessor and the assignee. [ibid.] 
Case-law discussed. 


Mr. J. H. Vakeel, for the Plaintiff. | 
Mr. Kania, for Defendant No. 3. 


JUDGMENT.—Plaintiff is a lessee of 
a plot of land at Kirkee measuring 13,639 


' square yards, undera lease from the Sec- 


retary of State for the term of thirty-three 
years from April 1, 1918. 

The plaintiff sub-leased to the first de- 
fendant a plot out of the said Jand measur- 
ing 8,704 square yards. The sub-lease 
was dated April 8, 1922, but the term began 
from September 1, 1921, and was for seven 
years. The rent reserved by the sub-lease 
is Rs. 600 per mensem, and the sub-lessee 
covenanted to pay a proportion of the 
ground-rent and taxes of the property. so 
demised. The ground-rent was a propor- 
tionate part of the rent reseryed by the 
head-lease to the Secretary of State. 

On June F, 1922, defendant No. 1 with 
the consent of the plaintiff assigned by way 
of mortgage his interest as sub-lessee to the 
third defendant. Na 

Plaintiff has been paid rent up to January 
31,1923, but no ground-rent or taxes have 
been paid ever since the commencement of 
the term, t, e., from September 1, 1921. 

Plaintiff sues to recover these arrears up 
to February 29, 1924, 

Defendant No. 1 was adjudicated insolv- - 
enton January 24, 1924, and defendant 
No, 2 is the Official Assignee. No relief is 
claimed against the Official Assignee and he 
is not liable and he is not a necessary 
party for the term was assigned prior to 
the insolverfey and did not vest in him; 
and the liability on which defendant No. 2 
is sued is purely personal and contractual. 


There is na question as to the liability of 
defendant No. 1 who has not appeared. He 
is the lessee of the plaintiff and is liable on 
his covenant for rent from February 1, 
1923, and for a proportion of the grownd- 
rent and taxes from September 1, 1921, 


bah 
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4 4 KISHAN SINGH V. BUNDER. 
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o” ró the Transfer of Property 
Íy enacts that a lessee does not 

„ament estape personal liability on 
.vovenant of the lease, and follows on 
18 point the English Law, for which see 
oo y. Jaques (1) and uriol v. Mills, 
(2). i 
The arrears of rent are from February 1, 
1923, to February 29, 1924, Rs. 7,800. The 
plaintiff drops his claim for a proportion of 
the taxes. The proportion of the ground- 
rent from September 1, 1921, till February 
29, 1924, is the fraction of 8,704-13,639 
multiplied by 150 per month, 2. e., Rs. 95 
per month for thirteen months. For de- 
fendant No. 3, the assignee of the lessee, 
it is contended that his liability is limited 
by s. 76 of the Transfer of Property Act as 
he is a mortgagee. That section defines 
his duties to his mortgagor but has no 
bearing on his liability to the lessor. The 
Transfer of Property Act defines the rights 


- and liabilities of the lessor’s transferee in 


s. 109, but is curiously silent as to the 
assignee of the lessee. But under English 
Law it is clear that an absolute assignment 
by the lessee creates privity of estate, and 
that the assignee is liable to the lessor on 
all covenants that run with the land includ- 
ing the covenant to pay rent: Walker v. 
Reeves (3) and Williams v. Bosanquet (4). 
And this law has been followed by the 
Madras High Court before and after the 
Transfer of Property Act in Kamala Nayak 
v. Ranga Rau (5) and Kunbanujan v. 
Anjelu (6), and has been applied by this 
High Court in Timmappa Kuppaya v. Rama 
Venkanna Naik (7). 


The mortgage to defendant No. 3 is by 
way of absolute assignment and, therefore, 
creates privity of estate: see Theethalan v. 
Eralpod Rajah (8). Defendant No. 3 is, 
therefore, liable to pay rent from the date 
of the assignment, 7. e., from June 1, 1922. 


' "The covenant to pay ground rent and taxes 


is a covenant which runs with the land as 
it affects the land, which is the subject of 


(1) (1780) 2 Dong. 455; 99 E. R, 290, 
@) (1790) 4 T. R. 94; 100 E. R. 912; 1H. Bl. 433; 2 
R 


(3) (1780; 2 Dong. 461n; 99 E. R. 293. 

(4) (1819) 1 Brod. & Bing. 238: 1291. R. 714; 3 
Moore 500; 21 R. R. 585. e 

(5) 1M. H.C. R. 24. 

(6) 17 M. 296; 6 Ind. Dec. (x. s.) 205. 

(7) 21 B. 314: 11 Ind. Dee. (N. 8.) 210. 


(8) 40 Ind. Cas. 841; 40 M. 1111; 32M. L. J. 442; 21 


Mel. T. 401. 
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the demise. See Spencer's case (9), Dyson 
v. Foster, (10) and Mathewson v. Sri- Ram 
Kanai Singh Deb (11). In South of England 
Dairies, Ed., v. Baker, (12), a similar 
covenant to pay rates and taxes was held 
to be a covenant running wfth the land. 
Defendant No. 3 is, therefere, liable to pay 
a proportionate share of the ground-rent 
and taxes from June,-1, 1922. The plaintiff 
drops his claim for the share of taxes, 7. e., 
water rate and conservancy, and it is agreed 
that the proportion of the ground-rent is 
Rs. 2,644. 

There will, therefore, be a decree for the 
plaintiff against the first defendant for the 
sum of Rs. 95 per month for nine months 
from September 1, 1921, to May 31, 1922. 
There will also be a decree against defend- 
ants Nos. land 3 for rent at the rate: of 
Rs. 600 per mensem from February 1, 1923, 
till February 29, 1924, and for a proportion 
of the ground-rent at “Nhe agreed figure of 
Rs. 2,644 with costs and interest and interest 
on judgment at six per cent. ' 


Zz. K. Suit decreed, 
(9) 1 Sm. L. C. (ith Ed.) 55; 5 Co. Rep. 16a; 77 E. 
75 


(10) (1909) A. O. 98; 78 L. J. K. B. 246; 99 L. T. 942: 
25 T. L. R. 166. 
me 1 Ind. Cas. 626; 36 C. 675 at p. 702; QC. L. J. 
020. 

(12) (1906) 2 Ch. 631; 76 L. J. K. B. 78; 96 L. T. 48. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 93 or 1924. 
January 30, 1925. 

Present :—Mr. Justice Campbell. 
KISHAN SINGH—Puaintirr— ` 

APPELLANT 
versus 
SUNDER alias DINDAR AND OTHERS— 


Dr¥FENDANTS—RESPONDENTS. 

Punjab Limitation (Ancestral Land Alienation) 
Act (I of 1900}, Art. 1—Suit to challenge alienation— 
Limitation, commencement of—Mutation effected not 
in name of vendee but in name of pre-emptor, effect of. 

The limitation for a suit which falls within 
the purview of Art, 1 of the Punjab Limitation 
(Ancestral Land Alienation) Act of 1900 begins to 
run from the date of the attestation of mutation, 
and it is immaterial that mutation was not effected 
in the name of the original vendees but was effected 
in the names of persons who had obtained a ¿decree 
for pre-emption in respect of the sale and who had 
been substituted as vendees in the place of the 
original vendees. [p. 81, col. 1. 

Fazla v. Badan Singh, 11 Ind. Cas. 765;48 P. R, 
1911; 237 P. L. R. 1911; 141 P. W. R. 1911, followed, 


a 
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“Second appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the 6th October 1923. 

.Mr. Des Raj Sawhney, for the Appel- 
lant. . : 

Mr. Jai Gopal Sethi, for the Respondents. 

JUDGMENT.—The question involved 
in this second appeal is whether a suit 
instituted on 29th July 1920 for a declara- 
tion to avoid a sale effected on the 19th 
February 1902 is within time. 

The facts are that the sale was pre-empt- 
ed by Sant Singh and others from Budha 
Singh and others the original vendees by 
a decree of the Civil Court dated the 15th 
January 1904 and that no mutation was 
attested until the 21st February 1915 when 
the names ofthe pre-emptors were substi- 
tuted for those of the original vendees. 
Admittedly Punjab “Act I of 1900 contains 
the law that applies. The learned District 
Judge has held the suit to be barred be- 
cause the mutation was not attested with 
respect to the original sale of 1902 be- 
cause there isno evidence of the date of 
which the alienees took physical possession 
and @ecause it must be assumed that the 
present appellants had knowledge of the 
sale of 1902 when the pre-emption suit was 
instituted. 

This decision is clearly wrong. The 
mutation effected in 1915 was of the aliena- 
tion which the suit seeks to impugn. The 
fact that pre-emptors were substituted after- 
wards for the original vendees does not 
make any difference, and the suit is with- 
in time since it was instituted within 12 
years of the date of the attestation of 
the mutation. Evean if Sant Singh and 
others had been transferees by a second 
sale from the original vendees, the situa- 


tion apparently would have been precisely. 


the’ same according to what was ruled in 
Fazla v. Badan Singh (1), namely, thatit is 
immaterial whether the mutation .referred 
to in Art. lof the Schedule of Punjab 
Act I of 1900 is effected by the orig- 
inal transferees or by a second transferee 
from him. 

I accept the appeal with costs, set aside 
the order of the lower Appellate Court 
and remand the suit for re-decision on the 


merits. Stamp on appeal will be refunded 

and costs in the Court below will abide th 

result. 
Z. K. Appeal accepted. 


(1) 11 Ind. Cas. 765; 48 P. R. 1911; 237 P. B. R. 1911; 
14) P. W. È. 1911, | 
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VED AND SePHER V. 


R. P, WAGLE [d cô. <3 
BOMBAY HIGH, COURT.. 
ORIGINAL CIVIL JURISDICTION SUMMARY 
Suit No. 2355 or 1922, ` 
January 19, 1925. 
Present:—Mr. Justice Taraporewala. 
VED anp SOPHER—P.aintir¥s 


VETSUS 
R. P. WAGLE & Co.— DEFENDANTS. 


Practice—Solicitor’s lien in respect 6f costs— 
Charging order in favour of Solicitor—Money lying in 
Court—Attachment by creditor before charging order — 
— Priority. 

A Solicitor who has obtained a charging ‘order in 
respect of his costs as against certain money of his 
client which is lying in Court and which has been 
realised in execution of a decree by a creditor of his 
client, has a right to receive his costs out of the 
money so charged in priority to the attaching credi- 
tor, so long as the money has not actually been 
paid out to the creditor. It is immaterial that the 
attachment by the creditor was prior to the date of the 
charging order obtained by the Solicitor. [p. 84, col. 2.] 

Case-law discussed. 

Messrs. Merwanji, Kola and Co., for the 
Plaintiffs 


Mr. B. K. Desai, for the Defendants. 


JUDGMENT.—In this matter the. 
plaintiffs, Messrs. Ved and Sopher, ask for 
payment to them of the amount of a decree 
obtained by the defendants R. P. Wagle 
& Co., against one Narotamdas Haridas 
attached in execution of the decree in favour 
of Ved and Sopher in the suit and realised 
by the Sherif 

The application is opposed by Messrs. 
Hiralal & Co., who acted as Solicitors for 
R. P. Wagle & Co., and who have gota ` 
charging order in their favour on thedecrees _ 
in favour of R.P. Wagle & Co., one of 
which is the decree attached in the present 
execution proceedings. The said decree was 
passed on July 8, 1924, and was attached by 
Vedand Sopher on July 10, 1924. The 
Solicitors, Messrs. Hiralal & Co., got the 
charging orders on July 15 and 16, 1924, 
Thereafter Narotamdas Haridas, the judg- 
ment-debtqr in the said decree, paid the 
monies in the Sheriff's office on-August 5, 
1924. The Prothonotary has certified that 
the only claim in execution against the 
amount of the decree is that of the decree- 
holders, Messrs. Ved and Sopher, The. 
amounts paid in execution are not twosums 
of Rs. 2,500 and Rs. 500. Messrs. Hiralal 
& Co., confend that they are entitled to 
receive thesaid amounts in priority to the 
attaching creditors. å 


I have taken time to consider this atter 
because I was told that there were orders of 
this Court wherein the righ? of the jude- 
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ment-creditor wasy held to have priority- 


over the lien of the Solicitor where a charg- 


‘ing order had not been obtained prior to 


the attachment by the judgment-creditor. 
I am unable to find any judgment with 
grounds or reasons for the judgment, and 
as thisisamatter of importance to Solicitors, 


I have gone through all the authorities on 


the point and I have’ given very careful 
consideration to the matter. 

Now, the whole argument of the judg- 
ment-creditor in claiming to-‘exclude the 
Solicitor’s lien comes to this, that the 
Solicitor's lien, as-existed in Common Law, 
could only attach to the property remain- 
ing in the hands ofthe judgment-debtor 
and once that property was attached by 
a decree-holder the property went out of 
the hands of the client and the Solicitor, 
therefore, could not claim a lien on the 
money which so went out of his client’s 
hands, that the decree-holder who by his 
diligence attached the property prior to the 
Solicitor’s. asserting or realising his lien 
was entitled to exclude the Solicitor even 
from participating in the distribution of 
the moneys. In England there has been 
statutory provision giving effect to the lien 
of the Solicitor by 23 & 24 Vic. c. 127, s. 28. 
It has been contended before me ‘that 
prior to the enactment of the Statute, the 
Solicitor’s lien only attachedin cases where 
the moneys remained in the hands of his 
client, and that immediately the moneys 
were attached, the Solicitor’s lien came to 
an end. Unfortunately the English cases 
dealing with this point are mostly after 
the enactment of the Statute 23 & 24 Vic. c. 
127, and, therefore, there issome difficulty 
in getting at the real principle laid down 
in those decisions. The matter is treated 
by Cordery in his Law relating to Solicitors, 
(8rd Edition), at page 388, as follows:— 

“Where the lien is on a judgment re- 
covered for the client the questipn of prior- 
ity has often arisen between the Solicitor 
and a judgment-creditor attaching the debt 
under O. XLV (attachment of debts). 

The result of the more r&cent cases 
seems to be, ‘that so long. as the money 
is within the jurisdiction of the Court a 


. eharging order will have priority over an 


attachment, unless there has been mala 
fides, or great neglect on the part of the 
Solicitor, “notwithstanding that execution 
has actually issued on behalf of the judg- 
menf*creditor at the time when the Solicitor 


| apples * for theecharging grder,” 


805; ee R. 270 
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These observations mix up the charging’ 
order under the Statute with the lien under 
Common Law. But looking into {he cases, I 
find if is distinctly laid down in Shippey v. 
Grey (1) that the Solicitor*’s lien -under 
Common Law, independently of the charg- 
ing order, has priority over any attachment 
by a judgment-creditor so long as the 
moneys attached remain within the jurisdic- 
tion of the Court, that is to say, they 
are not realised and paid off to the judg- 
ment-creditor. In this case, the learned 
Lord Justices of the Appeal Court have 
followed a previous decision of the Court 
in Faithfull v. Ewen (2). The matter has 
been fully dealt with by Lord Justice Brett 
in his judgment, and he has, independently 
of the previous decision in Faithfull v. 
Ewen (2) come to the conclusion that a 
Solicitor was entitled® to his lien in 
priority to an attaching creditor, and the 


- principle on which the learned Lord. Justice 


comes to the conclusion is this, that the 
money was earned by the act of the 
Solicitor and that unless something -had 
occurred to take away his right, he had 
a right in law and in equity toan wader 
in his favour so that the moneys so earned 
might not be paid away to any one without 
his costs being reserved. In that case the 
defendant obtained an ex: parte garnishee 
order before the Solicitors could tax their 
costs and before they could do anything or 
take any steps to preserve their right. The 
argument of the judgment-creditor, as 
put by Lord Justice Brett, came to this, 
that in that case the Solicitor could in no 
event have gota priority over the judg- 
ment-creditor as his costs had not been 
taxed before the garnishec order was taken 
out. Lord Justice Brett characterises. the 
proposition as extravagant and holds that 
the only principle on which the Solicitor 
could be deprived of his lien would be 
that if before the Solicitor took any steps, 
the money had been disposed of in some 
way beyond the power of the Court so that . 
the Court Had no longer any jurisdiction 
over if then in that case the right of the 


Solicitor would be at an end and the Court 


would be powerless to interfere. He gives 
an instance—An execution had issued and 
been carried’ out so that the execution 
creditor had received the-money; in such a 


0 AN 49 L. J, C. P. 524; 42 DL. T. 673; 28 W. 
Ro) (818) 7 i D, „495; 47 L. J, Oh. 457; 37 L.T 


priority over the Solicitor’s lien. 


+ f 4 


. {88 I. 0. 1988] 


case an application by the Solicitor would’ 


be too late. Oragain, if the client had 
received the money’and paid it over to 
some eredftor of his, in such a case the 
right of the Selicitor would be at an end. 
He held that the garnishee order was not 
effective without a subsequent order, for 
cause might be shown against it, that a 
Court of Equity considered that that which 
the Solicitor had a right to have done 
was done and that the garnishee order 
obtained by the defendant did not ee 

is 
judgment is not based on the statutory 
lien in respect of which a charging order 
could be obtained by the Solicitor under 
23 & 24 Vic. c. 127, but entirely on the 
Solicitor’s len at Common Law. If one 
considers the object for which that Statute 
was enacted, it is®quite clear that the 
provision in the Statute was made with 
a view to give a further right to the 
Solicitors which they had not prior to the 
enactment of the Statute. They had no 
lien over the real property of their client 
and that was sought to be remedied by 
the aStatute 23 & 24 Vic. c. 127. But in 
making the said provision by Statute, the 


Legislature made it as wide as possible. 


and the Solicitor was empowered under 
the statute to obtain a charging order in 
respect of all the property of his chent 
recovered through his exertions whether 
it was real or personal property. It does 


not, theretore, follow that before the en- 


actment of the Statute the hen so far as 
personal property was concerned was any- 
thing different from the lien given by 
Statute. To my mind the effect of mak- 


ing a charging order under the Statute 


is nothing more than to provide for en- 
forcing the Solicitor’s lien which existed 
in respect of personal property prior to the 


Statute and which was for the first time. 


given in respect of real property of the 
client by the Statute. The Solicitor’s lien 
at Common Law has been the lien which 
has been given effect to and enforced by the 


High Courts of Bombay and Calcutta. There | 
is no statutory provision in India as, 


regards the Solicitor’s lien. The Solicitor’s 
lien as it prevailed in England before the 
statutory enactment is clearly defined by 
Lord Justice Brett in Shippey v. Grey (1). 
Jf effect was given to the Solicitor’s hen 
at Common Law in the sense in which 
the judgment-creditor asks the Court to 
give it, it would be frustrating the whole 
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object of the protection which the Court 
seeks to give to the Solicitor by enforcing 
the lien, because as happened in this case 
the decree haying been passed on July 8, 
and the attachment having been levied on 
July 10, there was no time for the Solicitor 
to have his costs taxed so as to assert his 
lien in respect of these costs. And simp- 
ly because the judgment-creditor obtains 
an’ order for attachment within two days 
of the passing of the decree he cannot be 
heard to say that the moneys by reason of 
such attachmeht go out of the jurisdiction 
of the Court so as to prevent the Court 
from interfering on behalf of the Solicitor. 

After all the lien is enforced for the pro- 
tection of the Solicitor who is an officer of 
the Court by the Court interfering so long 
as the moneys are within the jurisdic- 
tion of the Court. By a mere attachment 
the moneys do not go out of the jurisdic- 
tion. Ican well understand that if moneys 
had been realised in the course of the 
attachment and distributed and paid to the 
creditor and the Solicitor had not obtained 
his charging order or had not come forward 
to claim his len until that was done, he 
couldnot have claimed it as against the 
judgment-creditor. who had got those 
moneys. Until the moneys are paid to the 
judgment-creditor they are still in the 
hands of the Court and within its jurisdic- 
tion and Ido not see how a solicitor, who 
is entitled to his henon the moneys obtain- 
ed by his exertions which are in the hands 
of the Court, could be deprived of the 
fruits of his exertion by the mere fact 
of an attachment being levied on the 
moneys. Until the moneys are disposed of 
they remain within the jurisdiction of 
the Court and the Solicitor is entitled to 
come to the Court and ask for its interfer- 
ence so as to protect his rights as regards 
his costs. 

It has been pointed out to me that in 
Calcutta the Solicitor’s lien has been given 
effect to in a very wide, manner, The 
question before the Calcutta High Court in 
Harnandréy Foolchand v.Gootiram Bhuttar 
(3) is not the question before me to-day 
but the judgment supports my view 
that the Solicitor is entitled to the pro- 
tection of the Court as far as possible and 
that the Solicitor’s lien should be enforced 
and given effect to by thes Court in all 
possible cases where the Court can effec- 
tively do so. 4 

(3) 54 Ind, Cas, 691,46 O. 1070, * . 


* * 
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My attention twas drawn to North v. 
Stewart (4),,in support of the proposition 
that the statutory enactment made a differ- 
ence in the rights enjoyed. by the Solici- 
tors ‘prior to the enactment and chere- 
after in respect of lien for their costs on 
the moneys of their clients. Now that case 
decides entirely a different point andthe 
question of the effect of the Statute 23 and 
24 Vic. c. 127 is merely incidentally brought 
in. There is no doubt that there are 
some words inthe judgment of Lord Wat- 
son at page 463* which lend colour to the 
argument of the judgment-creditor here. 
But considering the facts of the case on 
which the decision was given, I do not see 
that they are capable of the wide construc- 
tion which the judgment-creditor wants to 
put upon them. The question in that case 
was of jurisdiction and it was contended 
that jurisdiction was ousted by reason 
of the attachment being invalid as the 
moneys attached did not belong to the judg- 
ment-debtor but to the Solicitor who had a 
lien on the moneys, and their Lordships 
merely considered this point, whether -prior 


to the obtaining of the charging orderit 


could be said that the moneys belonged to 
the Solicitor and were not capable of being 
attached by the creditor of the client. Lord 
Watson observes at page 463* as follows :— 

“Assuming that their lien, when charg- 
ed by the order of June 13 might operate 
in the same way asan intimated assign- 
ation by the original judgment-creditor, and 
terminate his interest in the debt; so long 
as the debt remains his property, the 
mere existence of alien does not exclude 
the diligence of others having claims against 
him. The opinions expressed by the Eng- 
Jish Bench in Hough v. Edwards (5) and 
Mercer v. Graves (6) appear to me clearly to 
shaw that, inthe Courts of Common Law, 
a Solicitor’s lien upon costs decreed does 
not, until it is converted intoa charge by 
virtue of the Statufe, prevent their attach- 
ment by other persons having claims against 
the judgment-creditor.” R 

The question there was whether the 
debt could be attached and what Lord 


“Watson holds is that the debt could be 


attached so long as there was no charging 


order but if there was a charging order to 
(4) bee 15 A. O. 452; 63 L. T. 718. 
(5) (1856) 1 H. & N. 171; 26 L. J. Ex, 54; 2 Jur. (N. s.) 
£14; 156 I. R. 1164; 108 R. R. 506. 
(6) (1872) 7 Q. B. 499; 41 LJ. Q. B. 212: 26 L.T. 
BBL: OW. R. 605. 
T Fage of (1890) 15A. C~-[Ed.e 77T 
* . t 
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the fullest extent of the debt then, no 
doubt, no interest of the judgment-creditor 
would remain and, therefore, there would 
be nothing which others could attach. But 
it does not follow from these observations 
that once the property isattached by others, 
the lien of the Solicitor comes to an end. 
The judgments of the other Lords clearly 
show that their whole attention was given 
to the point whether the attachment, in the 
first instance, could be levied or not and 


not as to the effect of the attachment if the | 


Solicitor claimed to exercise his lien as 
against the moneys so attached. For that 
the decision in Shippey v. Grey (1) is quite 
clear. This decision is later in date than 
the decisions in Hough v. Fdwards (5) 
and Mercer v. Graves (6) referred to by 
Lord Watson in North ¥. Stewart (4), and 
in my opinion, Shippey v.'Grey (1) lays down 
the correct principle and isin no way in 
conflict with the decision of the House of 
Lords in North v. Stewart (4). 

The decision of this High Court in 
Devkabai v. Jefferson (7) was cited to 
me, but it does not touch the point 
raised in this case. It merely says “hat 
the Solicitor's lien in the High Courts 
of India is governed exclusively by 
the law as it existed in English Courts 
before the passing of 23 and 24 Vic. c. 
127 by which that lien was very much ex- 
tended. “Very much extended” means the 
extension to thereal property which did not 
exist before the statutory enactment. The 
lien was confined to personal property 
before the Statute. These passing remarks 
in the judgment-in no way affect the 
question which is before me for decision. 
There isno judgment of this Court which 
is binding on me with which my present 
decision is in conflict. In my opinion the 
Solicitor in the matter before me is entitled 
to the interference of the Court on his 
behalf, and he is entitled to enforce his lien 
as against the moneys in dispute in priority 
to the attaching creditor, 

I may mention a further point and that 
was a point taken by the attorneys for Ved 
and Sopher that the charging order was 
in respect of costs. incurred by R. P. 
Wagle & Co. in other matters, ù. e., part- 
nership suits, which have been fought out 
by Hiralal & Co., and ‘that, therefore, they 
could not claim a lien on the judgment 
debt inthis particular casé excepting for 


sa 10 B, 248; 10 Ind. Jur. 422; 5 Ind, Dec, (N. s.) 
Vdv, f 
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the costs of that case and not for their 
costs in general in respect of which they 
have obtajned the charging order. In my 
Opinion the question is not open to me as 
Mr. -Justice Mulla, after consideration of 
the point, has made the charging order in 
respect of the Solicitor’s costs in general 
on the ground that the property was re- 
covered by the exertions of the Solicitor in- 
cluding the judgment-debt in this matter 
“and that they were entitled to a lien for 
all their costs on all property recovered 
by their exertions for the partnership. 
do not express any opinion on the point as 
I hold that the learned Chamber Judge's 
order is clear on the point and he has given 
effect to the lien as claimed by the Solici- 
citors by giving the charging order. I, 
therefore, hold thgt Messrs. Hiralal & Co, 
are entitled to recover their costs under 
- the charging order obtained by them in 
priority to the attaching creditor. 

I am told that another sum of Rs. 500 
has been paid into the Sheriffs office after 
this notice was taken out and as the Soli- 
citors’ costs amount toa sum larger than 
Rs® 3,500, I direct that the Solicitors are 
entitled to receive the said sum of Rs. 500 
also. 

All costs should come out of the moneys 
first. Counsel certified. 

Z. K., . Order accordingly. 


meeer a 


MADRAS HIGH COURT. 
Seconp CIVIL, APPEAL No. 1441 of 1922. 
January 23, 1925. 
Present:—Mr. Justice Phillips. 
Tas OFFICIAL ASSIGNEE at MADRAS 
—DsrenDant No. 1—APPELLANT 
l Versus ` 
ALIYU DIKSHITHAR AND OTHERS— 
PLAINTIFFS Nos. 3 AND 4 AND DEFENDANTS 


Nos. 2 AND 3—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 47—~ 
Official Assignee, whether legal representative of in- 
solvent—Small cause suit—Order in execution on 
Original Side—Subsequent suit on title -Res judicata. 

The Official Assignee does for certain purposes re- 
present the insolvent, but he has other capacities such 
as the representative- of the body of creditors; and in 
each case in order tó determine what particular 
character he holds regard must be had to the cir- 
cumstances. If inacase he is litigating, under the 
same title under which the insolvent had previously 
litigated, he may be held to be the legal representa~ 
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tive of the insolvent and the decision in the previoug 
case would operate as res judicata against him., 


But where inasuit the Official Assignee claims 
certain properties ‘as belonging to the insolvent and, 
therefore, available for the benefit of all the creditors, 
he cannot be deemed to claim under or be litigating 
under the same title as the insolvent. ` x 

Kashi Prasad v. Miller, TA. 752; A. W. N. (1885) 
166: 4 Ind. Dec. (N. s.) 851 and Frederick-Peacock v. 
Madan Gopal, 29 O. 428; 60. W. N. 577, relied on. 

Therefore, an order in execution proceedings that 
cartain properties are liable to be attached in execu- 
tion of a decree against the judgment-debtor is not 
res judicata ina later suit in which the Official 
Assignee claims the properties on behalf of the eredi- 


4 


tors of the judgment-debtor since adjudged an m- 
solvent, — 
An order in execution proceedings on the Original 
Side in a small cause suit cannot operate as res 
judicata in a later suit on title on the regular side. 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Tanjore, in. A. S. No. 138 of 1920 (A. B. 
No. 299 of 1920-on the file of, the District 
Court, Tanjore), preferred against that 
ofthe Court of the District Munsif, Tanjore, 
in O. 8. No. 716 of 1917. 

Mr. K. 8. Krishnaswami Iyengar, for the 
Appellant. 

Mr. T. R. Ramachandra Iyer, for the 

Respondents. 


JUDGMENT.—The only question that 
has been argued in this appeal is the fourth 
point in the judgment of the learned Sub- 
ordinate Judge, namely, whether the suit 1s 
barred by s. 47 of the C. P. O. or Hxplana- 
tion 4 to s, 11. So far as the first portion 1s 
concerned it is quite clear that this 1s not 
a matter coming under s. 47, for it does 
not relate to the execution of any decree 
and it is not seriously contended that this 
suit should have been brought under s. 47 
as an execution petition. The second por- 
tion isthe point chiefly relied on, namely, 
that this suitis barred by s. ll ofthe C: P. 
C. in that there was a prior decision in 
execution’ proceedings to. which the 2nd 
plaintiff, the 2nd defendant and the 3rd 
defendant were parties, when it was held 
that the suit property was liable to _be 
attached in execution of a decree against 


the 2nd defendant. So far as that point is , 


eoncerned it is concluded by the order 
as betweerl the parties to it but, certainly, 
the lst plaintiff was not a party to. these 
proceedings and the question is whether the 
ist defendant, who is the Official Assignee, 
can be deemed to be the legal represea tative 
of the insolvent 2nd defendant within the 
meaning ofs, 11, 0, P. CO. In order that it 


- 
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may be binding as between the plaintiffs 
andthe Ist defendant, it is necessary that 
the lst defendant should’ claim under the 
2nd defendant and be litigating under the 
same title. The question in issue in the 
former suit was solely onerelating to the 
execution of a decree in which the 2nd 
defendarft was the judgment-debtor; but 
in the present proceedings that is not at all 
the position which the Official Assignee 
takes. He does not seek to oppose the 
decree-holder in that: suit but wishes to 
obtain the property for the benefit of the 
2nd defendant's creditors and, consequent- 
ly, I do not think that he can be deemed to 
be litigating here under the same title as the 
2nd defendant in the prior proceedings. The 
case which seems to be in point here is 
Kashi Prasad v. Miller (1) which seems to 
be entirely similar and decides that the 
Official Assignee is not the legal represent- 
ative in these circumstances. Reliance is 
placed by the appellant on Muller v. 
Lukhimani Debi (2), but apart from the fact 
that the observations are obiter, they were 
expressly withdrawn by the same Judge in 
a subsequent case, a Full Bench decision, 
reported as Frederick Peacock v. Madan 
Gopal (3). No doubt the Official Assignee 
, does for certain purposes represent the in- 
solvent, but he has other capacities such as 
the representative of the body of creditors; 
and in each case in order to determine what 
particular character he holds one must 
have regard tothe circumstances. If ina 
case he was litigating under the same title 
under which the insolvent had previously 
litigated he might be held to be the legal 
representative. In the present case I think 
the Subordinate Judge is right in holding 
that he isnot the legal representative of 


the 2nd defendant, and certainly he is not: 


the legal representative of any of the other 
parties to the previous order. The second 
appeal, therefore, fails and is” dismisse 
with costs. 


The appeal might also be disposed of on. 


another ground, namely, that theprior pro- 
ceedings were in a sult of small cause 
nature, whereas that is not so in the present 
case. 
order was passed in execution on the 
Original Side could give it any higher 
authority than an order in the proceedings 


(D TA. 752; A. W. N. (1885) 166; 4 Ind. Dee, (N. s.) 
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2) 28 C. 419; 5 G. W. N. 761. 


(3) 29 C. 428; 6 C. W., N. 577." 
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[88 I. ©. 1925) 


to which it was consequent for s. 11, C. 

P.C., isnot in terms applicable to such 

proceedings and can only be epphed by 

anology. ; 
V. N. V. 
Z. K. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Surr No. 3988 
oF 1924. 

February 3, 1925, 

Present :—Mr. Justice Taraporewala. 
JOHN ROBERT BAsLL—P caintirr—. 


Versus i 
CHARLES WILLIAM BALL AND OTHERS 
— DEFENDANTS. 


Will, construction of—-Legatees, several—Estate, in- 


- sufficient—Abatement, proportionate. - 


The intention of a testator to give priority to a 
particular legatee cannot be gathered from a mere 
use of the words that a particular legacy is to be 
given immediately or that a particular legacy isto be 
given first and another legacy in the second place, 
and after the payment of these legacies, a third legacy 
is to be given. Prima facie all bequests stand on an 
equal footing and it lies upon those who assert the 
contrary to prove it. It is not sufficient that the 
words in the Will should leave the question in doubt, 
They must positively and clearly establish that it 
was the intention of the testator that the bequests 
should not stand upon an equal footing. In consider- 
ing whether, such was the intention of the testator, 
words which are merely interlocutory should not by 
themselves be held to direct any order of payment. 
[p. 87, cols. 1 & 2.) 

Case-law reviewed. 

A testator gave a legacy to a particular legatee and 
then “subject to the aforesaid" directed the payment 
of other legacies to certain near relatives. His estate 
turned out tobe insufficient to pay all the legacies 
directed to be given by the Will: 

Held, that the words “subject to the aforesaid” did 
not indicate the intention of the testator that the 
legasy in favour of the first legatee should be paid 
first and that, therefore, all the legacies directed to be 
given by the Will must abate proportionately. [p. 87, 
col. 2; p. 88, col. 1.) a 

Mr. Pandia, for the Plaintiff. 

JUDGMENT.—In this case the estate 
of the deceased testator is not sufficient to 
pay all the legacies directed to be given 
by the Will and the questions raised in . 
this Originating Summons are as to whe- 
ther the legacy of Rs. 15,000 under cl. (2) 
(a) in favour of Mrs. Mary Josephine. 


Ball should have- priority over the legacies 


_in favour of the grand-children and great- 
_ grand-children under cl. (2) (b), and further 
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whether the legacies under cl. 2 (c) should 
rank pari passu with the legacies under cl. 2 
(a), or should also be paid, after the legacies 
under cl. # (a) has been fully satisfied. 

It has been argued on behalf of the 
plaintiff that because incl. 2 (b) the words 
used are “subject to the aforesaid,” the 
legacy under cl. 2 (b) can take effect only 
after thelegacy under cl.2 (a) has been 
fully satisfied and that there being no such 
words incl. 2 (c), the legacy undercl. 2 
(e) should rank with the legacy under cl. 
2(a) and that unless and until they are 
satisfied the legacy under cl. 2 (b) cannot 
take effect. 

The other view of the matter is that all 
the legacies under cls, 2 (a), (b) and (c) should 
proportionately abate in view of the insffici- 
ency of the estate. 

Mr. Pandia citetl to me the observations 
of Williams on Executors at page 1096 and 
the case of Lewin v. Lewin (1) in support 
of the proposition that the words in this 
- Will clearly indicated an intention of the 


testator to give the legacies under cls. 2 


(a) and (c) priority over the legacy under 
cl. S(b). The observations at page 1096 are 
elaborated at pages 1097 and 1098, and there 
are subsequent cases on the point which 
show how the intention of the testator is 
to be gathered from the Will. In Lewin v. 
Lewin (1), the priority was given to one 
general legatee on the ground that the 
legacy wasin favour of the wife and child- 
ren and on the words of the Will the 


testator could not have intended that the. 


legacy in favour of the wife and children 
should abate along with the legacies in 
favour of other legatees. 

In my opinion, that case has no bearing 
on the construction of the Will in this case. 
But the cases which have a bearing and 
which, to my mind, cover the point raised 
in this case, are Blower v, Morret(2), In re, 
Schweder, Oppenheim v. Schweder (3) and 
In re Harris, Harris v. Harris (4). These 
cases clearly show that the intention of 
of the testator to give priority to a parti- 
cular general legatee cannot be gathered 


from a mere use of the words that a par- 


ticular legacy is to be given immediately 
or that a particular legacy is to be given 


(1) (1752) 2 Ves. Sen. 415; 28 E. R. 265. 
(2; (1752) 2 Ves. Sen. 420; 28 E. R. 268. 
„ËL GSI 3 Oh. 44; 60 L. J. Ch. 655; 65 L. T. 64; 39 
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mC (1912) 2 Oh, 241; 81 L. J. Çh. 512, 106 L.,T. 
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first and another legacy in the second place 
and after the payment of these legacies a 
third legacy is to be given. 

The question ‘is elaborately discussed 
by Mr. Justice Warrington in In re Harris, 
Harris v. Harris (4) and there he cites with 
approval a passage in the judgment of 
Knight Bruce, V. C., in Thwailes v. Foreman 
(5) which is as follows :— ° 

“Prima facie, all bequests stand on an equal 
footing, and it lies upon those who assert 
the contrary to prove it. It is not sufficient 
that the words of the Will should leave the 
question in doubt. They must positively 
and clearly establish that it was the inten- 
tion of the testator that the bequests should 
not stand upon an equal footing. Now, in 
considering whether such was the intention 
of this testator, we mustre-collect that 
words that are merely introductory cannot, 
generally, by themselves be held to direct 
any order of payment; we should also bear 
in mind an apposite’ observation of Sir 
John Leach, (1 think contained in Beeston 
v. Booth (6) that, unless the testator tells. 
you himself, that he believes his assets to 


be insufficient, you must attribute to him. ` 


the notion that he has assets sufficient to 
satisfy all the bequests that he makes; 
and, if you attribute that notion to him, 
you cannot well infer that he intended to 
make provision for an order of payment 
applicable only to the case of the assets be- 
ing insufficient.” 

Mr. Justice Warrington on these ob- 
servations goes on to hold in In re Harris,. 
Harris v. Harris (4) that although the 
testator in that case had used the words 
that certain legacy should be paid in 
the first place and another legacy in 
the next place, and that afterwards or 
after payment of the earlier legacies, cer- 
tain further legacies should be paid, those 
words were not capable of the construction 
that the testator thought that his estate 
would be insufficient and in that case 
certain legacy, which was asked to be 
paid first, should have priority over subse- 
quent leg@cies. 

The words in this Will, to my mind, 
are in no way stronger than the words 
in In re Harris, Harris v.. Harris 
(4). If an¥thing, they are weaker. The 
words “subject to the aforesaid’ do not 
indicate the intention of the testator that 


(5) (1844) 1 Coll. 409: 63 E. R. 477; 86 R. R. 194. 
rO (1819) 4 Madd. 161 at p. 168; 56 B. R. 669: 20 R, 
r 7. a 
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the legacy in favour of Mrs, Mary Josephine 
Ball should be paid first. The legacy under 
cl. 2 (b) is in favour of grand-children and 
great-grand-children. It ig, inconceivable 
that the testator should have, intended 
that his companion and friend Mrs. Mary 
Josphine Ball and her sons should 
get the legacy in the-first place and only 


after they had been paid, the legacies in . 


favour of his own kith and. kin—his own 
grand and great-grand-children—should be 
paid. It is further clear from the Will that 
there was no such intention on the part of 
the testator as shown by sub-cl. (e) of cl. 


2, where the testator specifically mentions 


that after satisfaction of the above legacies 
if anything remains as residuary estate, 
the same should be divided equally among 
his grand-children and great-grand-child- 
ren. It clearly indicates that the testator 
considered that the estate would be suffi- 
cient to pay the said legacies and that there 
might be a surplus and, therefore, he tried to 
provide for the disposition of such surplus. 
The first question is not correctly put. The 


= legacies other. than the legacies in favour 


of Mrs. Mary Josphine Ball are legacies 
given by cl. 2, sub-cl. (6) and sub-cl. (c. 

À I, therefore, answer the questions as fol- 
ows :— 

Q. 1.” Whether the legacy of Rs. 15,000 
in favour of Mrs. Mary Josephine Ball given 
by cl. 2, sub-cl. (a). of the said Will has 
priority over the other legacies given by 
el. 2, sub-cl. (a), cls. 1, 2,3 and 4 of the said 
Will? l , 

A. In the negative. l 

Q. 2. Whether the said legacy of 
Rs. 15,000 in favour of Mrs. Mary Josphine 
Ball is liable to rank pari passu with the 
said above-mentioned legacies and to abate 
proportionately with them having regard 
to the estate ? 

A. Inthe affirmative. 

. 8. Whether the said legacy of 
Rs. 15,000 in favour of Mrs. Mary Josephine 
Ball has priority over the legacies given by 
cl, 2, sub-cl. (c), of the said Will? | 

A. In the negative. l 

. 4. Whether the said legacy of 
Rs. 15,000 in favour of Mrs. Mary Josephine 
Ball is lable to rank pari passy with the 
said above-mentioned legacies and to abate 
proportionately with these having regard to 
the estate? > » 

A. In the affirmative. 

Costs*to come out of the estate. 

D6 Ke + Answered accordingly. 


+ 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE-ORDER 
No. 25 oF 1928. e 
August. 8, 1924.. 
Present:—Mr. Justice Jackson: 
BASUVAN—ReEsponpEnT No. 1— 
APPELLANT 
VETSUS : 
A. R. RENGASAMI sy HIS AGENT 
T. V. MANICKAM PILLAI— 
PLAINTIFF—PETITIONER—RESBONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5— 
Execution of decree—Application, defective—-Step-in- 
aid of execution—Eaxtenston of time. 

A. decree-holder applied for execution of the decres 
and was asked to explain withina certain time how 
the application conld be treated as being within limi- 
tation. He explained that herelied upon two pay- 
ments which had been made towardsethe decree by 
the judgment-debtor, and the explanation was 
furnished within the time limg¥ed by the Court. ‘The 
application was nevertheless dismissed on the ground 
that there had been delay in furnishing the 
explanation: 

Held, that nevertheless the application was a step- 
in-aid of execution within the meaning of Art. 162 (5) 
of Sch. I to the Limitation Act and operated to extend 
limitation for execution of the decree. 

Narayanaswami Naidu Garu v. Krovidi Gantayya, 
32 Ind. Cas. 691; (1915) M. W.N. 865, Gopjsetts 
Narayanaswami Naidu Garu v. Muthyala Venkat- 
ratnam, 32 Ind. Cas. 816; 2 L. W. 1207 and Gurrala 
Seshayya v. Yedida Venkatasubbiah, 29 Ind. Cas. 16; 
2 L. W. 540; 28 M. L.J, 494, relied on. 

Appeal against an order of the District 


Court, Coimbatore, .in Civil Appeal No. 67. 


of 1922, preferred against that of the Court 
of the Subordinate Judge, Nilgiris at 
Ootacamond, in E. P. R. No. 722 of 1921, in 


©. S. No. 95 of 1911. 


Mr. S. Natesa Sastri, for the Appellant. 
Mr. A. Suryanarayana Aiyar, for the 
Respondent. 


JUDGMENT.—Appeal against the 
order of the District Judge of Coimbatore 
in A. S. No. 67 of 1922, setting aside the 
order of the Subordinate Judge of Nilgiris, 
in E. P. No. 722 of 1921. The respondent 
got a decree on 6th July 1912. Heapplied 
for execution on th July 1915. Again 
on 3rd January 1919, he applied for execu- 
tion and was asked to explain how the 
application was not time-barred. He ex- 
plained that he relied upon two payments 
made on 10th March 1916 and 15th August 
1918. Then the application was dismissed 
because the delay in representation was 
too great. He had been given time till 


30th March 1921, and made his representa- 
tion on 30th March 1921, so the order is: 


difficult to explain, But that is how it 
stands, On 27th June 1921 he made an- 
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other application the validity of which 
was upheld by the lower Appellate Court 
and is now attacked. The ground of attack 
is that the.application of 3rd January 
1919 was not “filed andamended in time as 
ordered by the lower Court and, therefore, 
it is not a step-in-aid of execution. It 
was filed and amended in time, but never- 
theless it was rejected. This does not 
prevent its being reckoned as a step-in- 
aid of execution; a proposition which 
hardly needs legal authority, but can be 
supported by rulings in. Narayanaswami 
Naidu Garu v. Krovidi Gantayya (1) and 
Gopisetti Narayanaswami Naidu Garu v. 
Muthyala Venkatratnam (2) and Gurrala 
Seshayya v. Yedida Venkatasubbiah (3). In 
argument a fresh ground was developed 
that the application of 3rd January 1919, 
was not in accordance with law because 
the payments which saved it from being 
barred were not made for interest as such. 
The lower Appellate Court has found that 
these payments were for interests as such 


and I am not prepared to say that the 


presumption on which its finding is based 
is $o entirely without foundation as to 
warrant its being traversed in second 
appeal. But apart from that it is too late 
to impugn the application of 3rd January 
1919 which on its face is an application in 
accordance with law on the ground that 
payments which are found to be genuine 
were not payments for interest as such. 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


Ind. Cas. 691; (1915) M. W. N. 865. 
Ind. Cas. 816; 2 L. W. 1207. 
Ind. Cas. 16; 2 L. W. 540; 28 M, L. J. 494. 


us 
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LAHORE HIGH COURT. 
First Crvin Appgant No. 436 or 1922. 
February 16, 1925. l 
Present:—Justice Sir Henry Scott-Smith, 
` Kr., and Mr. Justice Martineau. 

SUDHA— APPELLANT 


Versus ' 
Firm NANAKCHAND-DAULATRAM— 
RESPONDENTS. 
Provincial Insolvency Act (III of 1907), s. 36— 
ee by transferee of insolvent, whether can be 
cancelled, 


SUDHA V. FIRM NANAKOHAND-DADLATRAM. 


89 


Section 36 ‘of the Provincial Insolvency Act of 1907 
givesno power to the Court to cancel a transfer made 
by a transferee of the insolvent. 


Lala Ram Chand Manchanda, for the 


Appellant. 

Mr. Sher Singh for Mr. Dhanpat Rai, for 
the Respondents. 
JUDGMENT.—Aruragifted 12 squares 
of land to his sons Sher Singh and Ghasita 
on the 10th February 1916. The donees 
sold half square out of this to Sudha, appel- 
lant, onthe 16th July 1916. On the 29nd 
March 1916 Daulat Ram Nanak Chand, 
creditors, applied that Arura should be 
adjudged insolvent, and he was so adjudged 
on the 25th May 1917. On the 23rd March 
1918 Arura and Sher Singh appeared in 
Court and made a statement to the effect 
that the gift might, be cancelled. The 
gift was cancelled on the same day. Notice 
was subsequently issued to Sudha and 
on the 10th December 1921, when he ap- 
peared in Court the sale to hint was annulled 
by the Insolvency Court. From this order 
Sudha has appealed. 

Two points are urged on behalf of the 
appellant. One is that s. 36 ofthe Pro- 
vincial Insolvency Act (1907) gives no 
power to the Court to cancel a transfer 
made by a transferee of the insolvent. It 
clearly lays down that if the transferee 
was adjudged insolvent after the date of 
transfer the transfer shall be void and may 
be annulled by the Court. The person 
who made the transfer in Sudha’s 
favour has not been adjudged insolvent 
and, therefore, the section “does not in 
terms apply. 

The second point urged is that the Re- 
ceiver had made no application: for annul- 
ment of the transfer and that there has 
been no enquiry as to whether the transfer 
was made in good faith and for valuable 
consideration or not. The first objection 
appears to us to have force and we, there- 
fore, accept the appeal and set aside the 
order annulling the sale in favour of Sudha 
with costs to be paid out of the estate. 

: 


Z. K. 


e 


~ 


Appeal accepted. ° 
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BOMBAY HIGH COURT. 
February 13, 1925. 
Present :—Mr. Justice Taraporewala. 
VALLABHDAS MEGHJI— 


PETITIONER . 
VETSUS 
CAWASJI FRAMJI & CO.— 
RESPONDENTS. 


Arbitration Act (IX of 1899), s. 9—Arbitration— 
Refusal of both arbitrators to act—Appointment of new 
arbitrators---Procedure. 

Where both the arbitrators to whom a dispute 
has been referred refuse to act, each party has a 


’ right to appoint an arbitrator in the place of the 


arbitrator previously appointed by that party, and if 
one party so appoints and the other party refuses to 
appoint an arbitrator in place of his previous arbi- 
trator, the provision of sub-s. (b) of s. 9 of the 
Arbitration Act would come into force and the party 
so appointing would be entitled, after giving notice 
to the other party, to appoint his own arbitrator as 
sole arbitrator. 

The word “either” is used in cl. (a) of s. 9 of the 
Arbitration Act, becanse it may happen that one or 
both of the arbitrators may refuse to act, etc. 


Mr. B. K. Desa, for the Petitioner. 
Mr. Mulla, for the Respondent. 


JUDGMENT.—In this matter the 
petitioner prays that the appointment of 
Vithaldas Damodar Govindji as sole arbi- 
trator under s.9 (6) ofthe Indian Arbitra- 
tion Act made by the respondents may be 
set aside and that it may be declared that 


_the power of appointing arbitrators under 


the partnership agreement having onve 
been exercised by both the partners has 
been exhausted and that reference to Vithal- 
das Damodar Govindji be revoked. ln the 
alternative the petitioner asks that a fit 
and proper person nominated by the peti- 
tioner may be appointed as an arbitrator 
on petitioner’s behalf to act along with the 
said Vithaldas Damodar Govindji. 

The whole argument as to the revoca- 
tion of the appointment of Vithaldas Damo- 
dar Govindji is based on s. 9 of the Indian 
Arbitration Act. It has been asgued that 

“that section applies only where one of the 

arbitrators dies or becomes incapable or 
refuses to act, but that were both the 
arbitrators refuse to act, the arbitration 
comes toan end and that thereis no power 
‘in the parties or in Court to appoint other 
arbitrators in place of the arbitrators so 
refusing to act. ; 

In this case it appears that the arbitra- 
tors, after proeeeding for about eighteen 
months, declined to act any further.’ There- 
upon. after some time the respondents ap- 
posted Mr. Vřthaldas Damodar Govindji 
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as their arbitrator and called upon the peti- 
tioner to appoint his arbitrator, under s. 9 
(b), and as the petitioner refused to appoint 
his arbitrator, the respondents appointed 
Vithaldas Damodar Govindj? as sole. arbit- 
rator in the matter under s. 9 (6). 

The construction of s. 9 to my mind 
is quite clear. It provides for supplying 


‘vacancy incase where the submission pro- 


vides that reference shall be to two arbi- 
trators one to be appointed by each party. 
The - previous section provides for supply- 
ing vacancy in case where the subinission 
is to one arbitrator, umpire or third arbi- 
trator. Section 9, cl. (a) speaks of “either 
of the appointed arbitrators refusing to 
act, ete.” That means only that. when two 
arbitrators are appointed and By each party 
the right of appointing another arbitra- 
tor in place of the arbitrator refusing to 
act, etc., lies with the party oppointing him 
and not with both the parties. The meaning 
which is tried to be put upon s. 9, sub-cl. (a), 
that the right of a party to appoint an 
arbitrator in place of the arbitrator appoint- 
ed by that party who refuses to act, ete., 
cannot be exercised if the other arbitrator 
refuses to act, seems to me not the proper 
construction of the clause at all. The word 
‘either’ is used because it may happen that 
one or both of the arbitrators may refuse 
to act, etc. In that case each party has a 
right to appoint an arbitrator in the place 
of the arbitrator appointed by that party, 
and if one party so appoints and the other 
party refuses to appoint an arbitrator in 
place of his arbitrator, the provisions of 
sub-s. (b) would come -into force and 
the party so appointing would be entitled 
after giving notice tothe other party, to 
appoint his own arbitrator as sole arbitrator. 
Therefore, the petition fails on the first two 
grounds. 

As regards the alternative ground, it was 
conceded by the respondents that they 
were willing to have another arbitrator 
appointed by the petitioner to act with 
Vithaldas Damodar Govind]l. 

I, therefore, set aside the appointment of 
Vithaldas Damodar Govind]ji as sole arbi- 
trator made under s. 9 and I order that the 
said Vithaldas Damodar Govindji should 
act with an arbitrator nominated by the 
petitioner within a fornight. 

The said two arbitrators to proceed with 
the arbitration, 


KN 4 Order set aside, 
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PATNA HIGH COURT. 
Civit Review No. 22 or 1925. 
e May 14, 1925. 
Present:—Siy Dawson Miller, Kr., Chief 
Justice, and Justice Sir Jwala Prasad, Kr. 
Musammat GOBINDA KUER-—PETITIONER 


VETSUS , 
JAI NARAIN CHAUDHRY ——OPPOSITE 


PARTY. 

Civil Procedure Code (Act V of 1908), O. TII, r. 4 
(S)\—General Clauses Act (X of 1897), s 8 (2)— 
Government of India Act, 1919 (9 and 10, Geo. V, Ch. 
101), ss. 45, 47—Advocate, whether bound to file vakalat- 


nama—feference to Indian High Courts Act, mean- 


ang of. 
“An Advocate of the Patna High Courtis exempted 
under O. IJI, r. 4 (3) of the C. P. C. from presenting 
any document empowering him to act on behalf of 
his client. e 4 

By virtue of the provisions of ss, 45 and 47 of the 
Government of India Apt of 1919 any reference in an 
Act of the Indian Legislature to the Indian High 
Courts Act of 1861 must now be taken as a refer- 
ence to the Government of India Act. 


Mr. Lakshmi Narain Singh for Mr. 
Banwari Lal, for the Petitioner. 


“ ORDER.—The question is whether an 
Advocate of this Court is exempted under 
O. TU, r. 4, cl. (3) of the C. P. ©. from 
presenting any document empowering him 
to act on behalf of his client. 

The only point which arises is whether 
the reference in that rule to the High 
Courts established in India under the Indian 
High Courts Act, 1861, includes the Patna 
High Court which was established not under 
the provisions of that Act but under the 
. provisions of the Government of India Act, 
1915. There can be no doubt that under the 
provisions of ss. 45 and 47 of the Govern- 
ment of India Act, 1919 and since the 
amendment of the General Clause Act, 1897 
by the Repealing and Amending Act XVIII 
of 1919 any reference in an Act of the Indian 
Legislature either to an earlier Act of the 
Indian Legislature or to an Act of the 
British Parliament which has been repealed 
and re-enacted by a subsequent enactment 
must be taken asa reference to the subsequ- 
ent enactment in so faras it re-enacts the 
repealed Act and in fact under the Govern- 
ment of India Act 1919, it is clear that any 
reference inan Act ofthe Indian Legislature 
“to the Indian High Courts Act, 1861 must 
now. be taken as a reference to the repeal- 
ing and re-enacting enactmentof 1915 as 
now amended and known as the Govern- 
ment of India Act. 

It is clear, therefore, that an Acvocate of 
the Patna High Court is not required to 
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present any document empowering him to 
act under the rules as they now exist. 
Z. K. . Order accordingly. 


+ eed 


MADRAS HIGH COURT. 
STAMP Rererence No. 24570 or 1923 IN 
Civit MISCELLANEOUS Petition No, 2199 

oF 1923 AND 

Stamp Recisrsar No. 12691 or 1923. 
March 7, 1924. 
Present:—Mr. Justice Jackson. 
Inre A. 8. RADHAKRISHNA AITYAR 
— PETITIONER. 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 8,0, XXXIII, r. 1—-Pauper plaintiff, death of— 
Legal representative, whether entitled to continue surt 
in forma pauperis. 

The legal representative of a deceased pauper 
plaintiff or appellant cannot contiaue the suit or 
appeal in forma pauperis if he is nota pauper him- 


- self. 


Manaji Rajuji v. Khandoo Baloo, 11 Ind. Cas. 724; 
36 B. 279; 13 Bom. L. R. 577 and Lalit Mohan Mandal 
v. Satish Chandra Das, 33 C. 1163 at p. 1168; 4 C. L. 
J. 234, relied on. 


Petition, praying that, in the circum- 
stances stated in the afiidavit filed therewith, 
the High Court will be pleased to bring 
on record.the petitioner herein as 2nd peti- 
tioner in S.R. No. 12691—petitioner to be 
permitted to prefer in forma pauperis the 
second appeal sought to be preferred to the 
High Court against a decree of the Dis- 
trict Court, Chingleput, in A. S. No. 166 
of 1921 and in O. M. P. No. 2199 of 1923— 
petition praying to excuse the delay in 
presenting the said 8S. R. No. 12691 of 1923. 

Mr. N. Chandrasekara Aiyar, for the Peti- 
tioner. p 

ORDER.—Bangaru Govinda Aiyar, 
petitioner in C. M.P. No. 2199 of 1923 
applied to excuse 39 days’ delay in present- 
ing 5. R. No. 12691 of 1923, an application 
to be allowed to sue in forma pauperis. 
He died and one Radhakrishna Aiyar has 
applied to be brought on record as peti- 
tioner in C.M, P. No. 2199 of 1923. Ap- 
parently he only wishes to be allowed to 


sue in forma pauperis as having derived 


that right from Bangaru Govinda Aiyar. He 
does not allege that he himself is a pauper. 
It has been ruled in Manaji Rajuji v. 
Khandoo Baloo (1) that thee representative 
of a pauper cannot continue the suit in 
forma pauperis if not a pauper himself: [cf 
(1) 11 Ind, Cas. 72%; 36 B. 279; 13 Bom. L, R. 91”. 
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Lalit Mohan Mandal v. Satish Chandra .Das 
(2),] The old Calcutta ruling which Davar, 
J., in Manaji Rajuji v. Ehandoo Baloo (1) 
says he cannot understand [.Bhagbut Doss v. 
Buloram Doss (3)| does not really present 
much difficulty. A party died, his legal 
< representative applied to be placed on record, 
the District Munsif embarked upon an 
enquiry whether the legal representative was 
or was not a pauper and meanwhile the suit 
abated. The High Court held that so long 
as he was the actual legal representative 
he should have been brought on record 
independently ofa collateral inquiry whe- 
ther he should sue asa pauper or not. In rul- 
ing, “there was really nonecessity forinquiry 
whether the applicant was a pauper or not,” 
the High -Court meansfsuch enquiry was 
not a necessary prezedent to admitting the 
applicant to carry on the suit. The High 
Court did not mean that it was not a neces- 
sary precedent to admitting him as a pauper. 
For that, of course, there would have to be 
an enquiry. The assignee of the pauper 
must pay the necessary Court-fees or else 
have himself qua pauper declared entitled 
to sue in forma pauperis before continu- 
ing the proceedings. Time allowed for 
paying Court-fee is one month from this 
date. ; 

Court-fee ordered to be paid. 
Z. K. 

(2) 33 C. 1163 at p. 1168; 4 ©. L. J. 234, 

(3) 3 W. R. Mis. 20. 


BOMBAY HIGH COURT. 

ORIGINAL Cavin JUKISDIOTION SUIT No. 2421 

oF 1924. 
February 26, 1925. 
Present :—Mr. Justice Pratt. 
PRANLAL TRIBHUWANDAS— 
l PLAINTIFF 
versus A 

GOCULDAS DAMODAR— DEFENDANT. 

. Letters Patent (Bom), cl. 12—Cibil Procedure 
Code (Act V of 1908), O. XXXIV, r. 1—Mortgage suit 
--Mortgaged land outside jurisdiction—Sutt, whether 
can be entertained—Jurisdiction of Court. 

The High Court, as a Court of Bquity, will assume 
jurisdi@ion in relation to land abroad only where as 
between the litigants,’ or their predecessors, some 
privity or relation is established on the ground of 
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contract, trust or fraud. It will not entertain a suit 
the object of which is to obtain a declaration of title to 
foreign land in the absence of any such relationship 
between the parties. [p. 93, col. 2.] . 

Cass-law discussed. 

An interest in land is land and a mortgage suit, 
which is a suit to realise an interest in land, must be 
regarded asa suit for land within the meaning of cl. 
12 of the Letters Patent of the Bombay High Court. 
[p. 94, col. 1.] l < 

Venkatarad Sethupatty v. Khimji Assur Virpi, 80 
Ind. Oas. 442: 26 Bom. L. R. 535, dissented from. 

Rule 1 of O. XXXIV of the O. P.O. enacts a rule of 
procedure and not a rule that can be invoked in order 
to extend jurisdiction. The object of the rule is that 
the rights of all parties interested in a mortgage 
should be determined in one suit and that multiplicity 
of suits should be avoided, That cannot, however, ap- 
ply to a case where the Court has no jurisdiction to 
adjudicate on the rights of the parties sought to be 
impleaded. [p. 93, col. 1.] T 

Mr. Kanga (Advocate-Gerferal), for the 
Plaintiff. i 

Mr. Munshi, for Defendant No. 2. 


JUDGMENT.—In this suit plaintiff 


` sues as mortgagee of certain property in 


Cuitch belonging to the first defendant. 
The mortgage was made in Bombay on 
November 20, 1923, by deposit of title 
deeds, 

He has joined in that suit the sæond 
defendant on the ground that the second 
defendant falsely alleges -that he is now 
in possession as prior mortgagee of the 
properties and denies the plaintiffs right 
to a charge on the said properties. Plaint- 
iff accordingly prays not only for a-decree 
for the sale of the properties but also for 
a declaration of his charge as against the 
second defendant. ; 

The suit as between the plaintiff and 
the first defendant was decided by a con- 
sent decree taken on August 19, 1924, 
whereby a decree for sale was made on 
behalf of the plaintiff, with, however, this 
reservation as regards the second defend- 
ant, that that decree was -to be without 
prejudice to the rights of the plaintiff and 
the second defendant, and the suit was 
adjourned in order that the rights of the 
plaintiff and the second defendant should 
be determined. 

The second defendant claims a prior 
charge on the properties by a mortgage of 
May 1923. By a prayer in the original 
written statement he prayed for a declara- 
tion of the enforcement of that charges 
but that written statement was amended 
on November 11, 1924, and by the amend- 
ment the second defendant pleaded that 
the Court had no jurisdiction to make a 
declaration of pldintiff's charge as against 
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him and all the other pleas in his written 
statement were subject to that objection. 
The point, which has now been argued 
before me isas to whether I have juris- 
diction in thi$ suit to make a declaration 
that the mortgage alleged to have heen 
created by the first defendant in favour 


of the plaintiff was not subject to the prior . 


charge by the first defendant in favour of 
the second defendant in May 1923. 

Now in the suit against defendant No. 1 
jurisdiction was assumed following the 
rule in Yashvantrao Holkar v. Dadabhat 
Cursetji (1) that the provision of cl. 12 of 
the Letters Patent as to ‘suits for land’ 
does not override the equitable jurisdiction 
assumed by English Courts in such cases. 
My own view, however, is that Yeshvantrao 
Holkar v. Dadabhag Cursetji (1) is not good 
law and that’ Yeshvantrao Holkar v. Dada- 
bhai Cursetji (1) has been in fact overruled 


by the Privy Council in Harendra Lal Roy’ 


Chowdhuri v. Hari Dasi Debi (2), but as 
the contrary has been held by two other 
Judges of this Court and as Yeshvantrao 
Holkar v. Dadabhai Cursetji (1) has been 
upheld and followed in a decision of the 
Appeal Court in Venkrtrao Sethupathy v. 
Khimji | Assur Virji (3), subsequent to 
the Privy Council decision, I have to treat 
Yeshvantrao Holkar v. Dadabhat Cursetji 
(1) as being still good law. 


The question then remains whether it 
necessarily follows that I have jurisdiction 
to give plaintiff declaration that he seeks 
-as against. the second defendant, I think 
not. Such a declaration is not within the 
equitable jurisdiction that is assumed in 
English. Courts in such cases, and which 
was the basis of the decision in Yeshvant- 
rao Holkar v. Dadabhat Cursetji 1). That 
equitable jurisdiction was explained in 
Norris v. ‘Chambres (4) and ite limits 


stated in Deschamps v. Miller (5). That. 


equitable jurisdiction has also been very 
well summarised by Sir Lawrence Jenkins 
in Vaghoji v. Camaji (6). The learned 


(1) 14 B. 353; 7 Ind. Dec. (x. s.) 695. 


(2) 23 Ind. Cas. 637; 41 I. A. 110; 16 Bom. L. R. A00:.. 


297 M. L. J. 80; (1914) M. W. N. 462; 16 M. L. T. 6; 18 
G. W. N. 817; 19 C. L. J. 484; 12 A. L. J. 774; 1L. W. 
1050; 41 C. 972 (P. C.). MA 

(3) 80 Ind. Cas. 442; 26 Bom. L. R. 535. 

(4) (1861) 29 Beav. 246; 30 L. J. Oh. 269; 7 Jur. 
(x. 8.) 59; 9 W.R. 259; 54 E. R. 621; 3 L. T. (x. s.) 720; 
131 R. R. 55L 

(5) (1908) 1 Oh. 856; 77 L.J. Ch. 416; BL. T. 


(6) 29 B. 249 at p. 256; 6 Bom. L, R. 958. 
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Judge there says (page 256*):— 

“An examination of the authorities ap- 
pears to me to establish the proposition 
that a Court of Equity iin England only 
assumed jurisdiction in -relation to land 
abroad, where as between the litigants or 
their predecessors some privity or relation 
was established on the ground of contract, 
trust or fraud, but in no case of which I 
am aware has the Court of Equity enter- 
tained a suit, even if the defendant was 
within the limits of its jurisdiction, where 
the purpose was to obtain a declaration of 
title to foreign land.” 

It seems to me to be clear that there is 
no such privity between the plaintiff and 
second defendant and that Vaghoji v. 
Camaji (6) is an express decision of this 
Court that I have no jurisdiction to give a 
declaration that has been asked for. Also in 
Norris v. Chambres (4), the Court refused 
to declare a lien on foreign land. 

Then the Advocate-General contends 


that the charge which defendant’No. 2 has ` 


was created in Bombay. But that is a 
consideration which seems to me irrelevant. 
It would only be material if the suit were 
between the first and second defendants. 
A reference has also been made to 
O. XXXIV, r. 1, and it isdsaid that plaintiff 
could not have filed this suit without 
making—as required by that rule—every 
person interested in the mortgage, parties 
to the suit, But that rule is a rule of 
procedure and not a rule that can be 
invoked in order to extend jurisdiction. 
The object of the rule is that the rights 
of all parties interested in the mortgage 
should be determined in one suit and a 
multiplicity of suits avoided. That cannot 
apply where the Court has no jurisdiction 
to adjudicate on the rights. It is true that 
in the case of Sorabji v. Rattonji (7), where 
a foreclosure suit was brought by the 
mortgagea in respect of land outside the 
original civil jurisdiction of this Court, an 
order was made to join as a party the prior 
mortgagee Jivraj Ludha, but it does not 
appear from the judgment in that case 
that the point of jurisdiction was taken or 


that there was any conflict in that case - 


between Jiyraj Ludha the prior mortgagee 
and the puisne mortgagee, who brought 
the foreclosure suit, or that a declaration 
against Jivraj Ludha was sowght. 
The Advocate-General also refers to a 
(7) 22 B. 701; 11 Ind. Des. (N. s.) 1050. 
Pago of 3I BEd] T TT 


s . 
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dictum in Venkatrao Sethupathy v. Khimji 
Assur Virji (3) stated above by Scott, O. J. 
to the effect that a suit in which a mort- 
gagee seeks to have land sold is not a 
suit for land. I find it difficult to under- 
stand this dictum. An interest in land is 
land and a suit in which an interest in 
land is realised must bea suit for land. 
Again “it ‘is contended that if there is 
jurisdiction as in Yeshvantrao Holkar v. 
Dadabhai Cursetji (1) against the first de- 
fendant, it stands to reason that there must 
be jurisdiction against the second defend- 
ant who derives his interest from him. 
But a mortgage not in the English form 


does not even create privity of estate [see ' 


Theethalan v. Eralpod Rajah (8)| but it is 
not privity of estate that equity is concern- 
ed with but privity of {contract or notice. 
There can be and is no such privity 
between the plaintiff and the second 
defendant. 

It is true thatthe effect of my decision will 
lead to an anomaly, for whereas according 
to Yeshvantrao Holkar v. Dadabhat Cur- 
setji (1) each of the mortgagees may file a 
suit. against the mortgagor and have their 
rights as between each of them and the 
mortgagor determined in a suit in this 
Court, while the respective interests of the 
mortgagees inter se cannot be so deter- 
mined. This, however, is the necessary 
effect of the judgment in. Yeshvantrao 
Holkar v. Dadabhat Cursetji (1) and until 
that judgment is reversed by the decision 
of a Full Bench, that anomaly must persist. 

I, therefore, decide the Issue No. 1 in the 
negative. 

The suit is accordingly dismissed with 
costs as against the second defendant. 

/ a Suit dismissed. 
~ (8) 40 Ind. Cas. 841; 40 M. 1111; 32 M. L. J. 442; 21 
M. L. T. 401. 
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MADRAS HIGH COURT. =o 
Civiz Revision Petition No. 1077 or 1923. 
December 12, 1924. ° 
Present:—Mr. Justice Phillips. 
VEERAPPA KOUNDAN MINOR 
THROUGH HIS GRANDFATHER AND NEXT 
frienD ALAGIA GOUNDAN—PLAINTIFF 
— PETITIONER 
e Versus 
VEERAPPA KOUNDAN AND OTHERS 
*__ DgrenpANTS—RESPONDENTS. 
Partition suii—Preliminary gnd final decrees— 


s 
e + 


ki 
4 a 


(881. C. 1995] 
Mesne profits, omission to award—Appeal—Review— 
Inherent power of Court, exercise of —Civil Procedure 
Code (Act V of 1908), s. 151. . 

Where ina preliminary decree for partition, no 
relief was given in respect of mesne profits, the ‘mere 
omission to refer to the relief cannet make the decree 
a preliminary decree in respect of that relief. The 
omission must be deemed to be a refusal of the relief, 
whether it was done intentionally or accidentally, and 
it is open to the plaintiff to apply forareview of this 
decree, or to appeal against it. 

Where there is no appeal against such a decree and 
a petition for review is dismissed it is not competent, 
to the plaintiff toinvoke the inherent jurisdiction of 
the Court under s. 151, C. P. O. 

An order on an application to pass afurther decree 
for mesne profits in respect of properties awarded in 
a preliminary decree for partition must be treated as 
a decree and an appeal will lie therefrom. 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government ef India Act, 
praying the High Court to revise an order 
of 19th April 1923 of tHe Court of the Sub- 
ordinate Judge, Dindigul, in I. A. No. 47 


‘of 1923, in O. S. No. 29 of 1918, on the file 


of the Court of the Temporary Subordinate 
Judge, Madura. 

Mr. S. Panchapagesa Sastri, for the Peti- 
tioner. : 

Mr. P. N. Appuswami Iyer, for the eRe- 
spondents, ; 

JUDGMENT.—In this case a prelimi- 
nary decree for partition and for mesne pro- 
fits was passed in favour of the plaintiff, 
and this was confirmed in appeal, the 


‘original decree being dated 11th December - 


1919, and the appellate decree 21st Feb- 
ruary 1922. Meanwhile the final decree had 
been passed by the Trial Court on 15th 
September 1920; and in this final decree 
the partition was decreed in accordance 
with a memorandum putin by the parties, 
and no relief was given in respect of the 
mesne profits. Seven or eight months after 
the passing of the appellate decree con- 
firming the preliminary decree, an apph- 
cation was made tothe First Court to amend 
the final decree either by way of amend- 
ment or by way of review on the ground 
that the final decree had omitted to give 
relief which had been allowed in the pre- 
liminary decree. That petition was dis- 
missed and no appeal has been preferred 
against 16 nor any application to review that 
order. Subsequently an application was put 
in under s.151 ofthe C. P. C., asking for 
a further final decree for the mesne pro- 
fits awarded in the preliminary decree. 


- Objection is now taken by the respondent 


that this, petition will not lie. If the appli- 
cation is treated as-an application for a final 
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decree in thesuit, the order on such appli- 
cation must, be treated as a decree and an 
appeal will lie. This is the view taken by 
this Court in Subbalakshmt Ammal v. 
Ramalinga Ch8tiy (1) and apparently no 
appeal lies to this Court. 

Apart from this, the argument proceeds 
on the assumption that the final decree of 
the 15th September 1920, is partly a final 
decree and partly a preliminary decree, t.e., 
it was final as regards partition and pre- 
liminary as regards mesne profits, Inas- 
much as there is no mention whatever of 
mesne profits in the decree, itis difficult 
to understand this view. It purports to 
be a final disposal of the suit. The mere 
omission to refer to one of the reliefs asked 
for cannot mtake the decree a ‘preliminary 
decree in respec of that relief. The 
omission must be deemed to be arefusal of 
the relief whether it was, done intentionally 
or accidentally, and it was open to the 
party to apply fora review of this decree, 
or to appeal against it. He did not 
appeal; his review petition was dismissed 
and he accepted the dismissal. Now he 
conges in with this further application 
under s. 151; but there is no authority and 
no sufficient ground for invoking the in- 
herent jurisdiction of the Court, the whole 
matter having been previously disposed of 
in accordance with law and no objection 
having been taken. — 

The only other ground urged before this 
Court is that, as the plaintiff is a minor, 
he should be treated with the greatest 
indulgence. When as in this case an ap- 
plication by a major cannot be granted I 
know no reason for granting a similar 
application by a minor. It will be open, to 
him on attaining majority to take any steps 
that he thinks fit on account of his guard- 
ians alleged negligence of which there 
is at present no evidence. No action need 
be taken now. 

I must hold that, as the petition is fram- 
ed,- no revision petition lies, as there could 
have been an appeal; and on the merits 
there is no reason to interfere. 

The petition is accordingly dismissed 
with costs. ; ; 

V. N. V. Petition dismissed. 

Z, K 


(1) 48 Ind. Cas. 998; 35 M. L..J. 552; (1918) M. W. N. 
192; 8 L. W. 526; 2£ M. L. T. 485; 42 M. 52. 
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ALLAHABAD HIGH COURT. 
Wiest CIVIL APPEAL FROM Orpgr No. 219 
or 1923. 
April 15, 1925. | 
Present;—-Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
Lala MOTI LAL—P caintirr—APPELLANT 
VvETSUS , 
BISHAMBER NATH—Derenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 141, O. 
XXII, rr. 8, 4, 10—Death of party—Rules applicable 
-——Procedure—Order on application to bring legal 
representatives on record—Appeal, whether lies. 

In cases of deaths of parties to a pending pro- 
ceeding therules applicable are rr. 3 and 4 of O. 
XXI of the C. P. C., which exclude the operation of 
r. 10 of the Order altogether. [p. 96, col. 1.] 

It is only by analogy or by applying s. 141 of the 
C. P. O. that these rules can be made applicable to 
an application to set aside an ex parte decree. [ibid.] 

Where in an original suit noappeal is provided 
for against an order bringing a certain person on the 
record as a legal representative of’ a deceased party 
much less would an appeal lie from such an order 


passed on an application to set Aside an ex parte 
decree. [ibid.] l 
Where the genuineness of the Will of a deceased. 
defendant is considered by the Court only with 
reference to the question whether, the right to sue 
does or does not survive against his” legal represen- 
tatives and the Court pronounces against the 
genuineness of the Will and finds that the right to 
sus does survive and that the heirs of the deceased 
defendant are entitled to come on to the record as 
his legal representatives, the finding must be accepted 
as final for the purposes of the suit and the order 
cannot be set aside in appeal. [p. 96, cols. 1 & 2.] 


First appeal from an order of the Judge, 
Small Cause Court, Agra, dated the 16th 
November 1923, 

Mr. S. K. Dar, for the Appellant. 

Dr. K.N. Katju and Mr. G. Agarwala, 
for the Respondent. 

Jd UDGMENT.—This is an appeal by 
the plaintiff from anorder dated the 16th 
of November 1923. The plaintiff had insti- 
tuted a suit against Chhunnu Lal and 
obtained an ex prate decree. Chhunnu: Lal 
applied go have that ex parte decree set 
aside, and while that application was pend- 
ing he died. His son Bishambhar Nath 
applied to continue the application as the 
legal representative of the deceased appli- 
cant. Moti Lal, on the other hand, objected 
to the application on the ground that the: 


_ right to sye did notsurvive, and that, there- 


fore, Bishambhar Nath, though the son of 
the deceased, was not his legal represen- 
tative so faras this case avas concerned, 
In support of his contention Moti Lal relied 
onan alleged oral Will said to ha*e been 
made by the deceased Chhunnu Lal under 


Wu 


hr . 
96 
which he is said to have directed that this 
litigation should be put an end to and that 
the decree passed, against him should be 
accepted. ii 

The learned Subordinate Judge in dis- 
posing of the application of Bishambhar 
Nath which professed to have been made 


under O. XXII, r. 4(1) of the O. P. O., pro- 


ceeded to consider, first, whether the right 
to sue did or did not survive. In this con- 
nection he felt himself called upon to go 
into the question of the alleged Will and 
came tothe conclusion that this Will had 
not been established. He, therefore, held 
that the right to sue did survive to the son. 
He‘has accordingly passed an order grant- 
ing the application of Bishambhar Nath. 
An appeal has been preferred from this 
order. On behalf of the respondent a pre- 
liminary objection is taken that no appeal 
lies. Itis conceded by the learned Vakil 
for the appellant that, if the case had fallen 
under O. KAJI, rr. 3 and 4, the order passed 
would have been final and no further appeal 
would lie. His contention, however, has 
been twofold: first, that the case fell under 
O. XXII, r. 10, and that, therefore, an appeal 
lies, and, secondly, that it.is in effect a 
case where the Court below has refused to 
record an adjustment ofthe claim. We are 
of opinion thatit is impossible to hold that 
O. XXII, r. 10, has any application to this, 
case. That rule only applies to cases other 
than those previously mentioned. In cases 
of deaths of parties the rules applicable are 
rr. 3 and 4, which would, therefore, exclude 
the operation of r.10 altogether. Further- 
‘more, it is only by analogy or by applying 
s. 141 of the C. P. ©., that we can bring in 
these rules, for the proceeding pending 
before the Court below was not the suit 
itself but an application to set aside an 
ex parte decree. When in an original suit 
no appeal is provided from an order bring- 
ing a cértain person on the recard as the 
legal representative of a deceased party 
much less would an appeal lie from such an 
order passed on an application to set aside 


e an ex parte decree. 


The other contention also, in our opinion, 
‘hasno force. There was no suggestion any- 
where in the objections filed by, Moti Lal 
that the claim itself has been adjusted, 
compromised, or settled. These words are 
not to be foundein the order appealed from. 
The Court below has considered the ques- 
tion’ ofthe Will merely in connection with 
thee question as to whether 4he right to sue 
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did or did not survive. It is in that connec- 
tion that the evidence has been discussed. 
The finding of the learned Judge that the 
right to sue did survive and thatthe res- 
pondent as his son is the legal representa- 
tive of the deceased Chhunnu Lal must be 
accepted as final for the purpose of this 
case, and the order cannot be set aside in 


appeal. 
The result is that this appeal is dismiss- 


ed with costs including in this Court fees 
on the higher scale. 


Z., K. Appeal dismissed. 


A 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 118 oF 1924. 

March 17, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
HABIB ROWJI—DEFENDANT—APPELLANT 
versus 
STANDARD ALUMINIUM & BRASS 
WORKS, Limirep—PLaintTirrs— 


RESPONDENTS. , 

Limitation Act (IX of 1908), Sch. I, Art. 112—- 
Company—Articles of Association—Failure of member 
to pay allotment money and amount of calls— 
Forfeiture of shares—Suit to recover amount due from 
members—Limitation. 

Defendant applied for a certain number of shares 
in the plaintiff Company which were duly allotted to 
him. By a certain resolution subsequently passed 
the Company made certain calls upon its members, 
but the defendant failed to pay either the allotment 
money or the amount of the calls. The Directors of 
the plaintiff Company served a: notice on the defend- 
ant requiring him to pay the allotment money and 
the amount of the calls together with interest 
thereon in accordance with the provisions of Articles 
of Association of the Company and stated that in the - 
event of non-payment within a certain period from 
the date of the notice, the shares would be forfeited 
and that the Company would proceed to recover the 
unpaid amount from the defendant. The defendant 
failed to comply with the notice whereupon the 
shares held by the defendant were forfeited by the 
plaintiff and the plaintiff further brought a suit 
against the defendant to recover the amount of the 
allotment money and the calls, together with interest. 
One of the. Articles of Association of the plaintiff 
Company ran as follows:—“Any member whose shares 


. have been forfeited shall, notwithstanding, be liable 


to payand shall forthwith pay to the Company all 
calls, instalments, interest and expenses owing upon 
or in respect of such shares atthe time of the for- 
feiture together with interest thereon, from the time 
of the forfeiture until payment at 9 per cent. per annum 
and the Dirgctors may enforce the payment thereof if 
they think fit; . 


[88 I ©. 1925] 


Held, (D that on the forfeiture of the defendant's 
shares he ceased to bea member of the Company and 
that it was enly by virtue of the said Article of 
Association that he became a debtor to the Company 
for the amount of the calls stc.; [p. 99, col. 1.] 

(2) that the said Article of Association created a 
‘new obligation giving the Company a fresh cause of 
action against the defendant and that, therefore, the 
period of limitation for a suit to enforce the new 
obligation began to run from the date on which the 
‘shares were forfeited and not the respective dates on 
which the allotment money and the amount of calls 
became due. [p. 99, col. 2.] 


In re Blakely Ordnance Co., Ex parte Stocken, (1868). 


3 Ch. App. 412; 37 L, J. Oh. 230; 17 La T. 554: 16 W. 
R. 322 and Ladies Dress Association v. Pulbrook, (1900) 
2 Q. B. 376; 66 L. J. Q. B. 705; 49 W. R. 6, referred to. 
Mr. B. J. Desai, for the Appellant. 
Mr. Kanga, Advocate-General (with him 
Sir Thomas Stgangman), for the Respondents. 


JUDGMENT. í 

Macleod, C. J.—The plaintiffs were 
a doint Stock Company incorporated on 
February 27, 1920, under the provisions of 
the Indian Companies Act VII of 1913, 
and having their registered office at Tha- 
kurdwar without the Fort. The capital of 
the Company was rupees twenty-five lacs 
divided into 25,000 ordinary shares of the 
value of Rs. 100 each. On March 31, 1920, 
the defendant applied for one hundred’ 
shares of the said Company and duly paid 
the application money thereon viz.,|Rs. 1,000. 
Pursuant tothe resolution in that behalf 
the Board of Directors of the plaintiff 
Company allotted to the defendant one 
hundred shares, and the necessary allot- 
ment letter duly addressed was duly posted 
to the defendant. By a resolution passed 
on July 20, 1920, the Board of Directors of 
the plaintiff Company made a first call of 
Rs. 15 per share upon the members of 
the said Company payable on or before 
August 5, 1920. Due notice of the said 
resolution was given to the defendant, and 
he was required to pay the amount of the 
said call on or before August 5, 1920, at 
the office of the Company. The defendant 
was further informed that interest. at nine 
per cent. per annum would be charged on 
the amount of the said call from August 
5, 1920, until payment. A further call of 
Rs. 15 per share payable on or before 
February 20, 1921, was made by a resolu- 
tion passed on January 27, 1921, and due 
notice was given to the defendant, The 


defendant did not pay the amount due. 


on the allotment or on the calls made by 
tha plaintiff Company. Accordingly the 


Directors served a notice’ on the defendant- 


dated April 15, 1921, requiring him to pay 
at 
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the same together with interest.thereon in 
accordance’ with, the» provisions of the 
Articles of Association of the Company and 
stating therein thatin the event of non- 
payment of the said allotment and call 
money with interest thereon at nine per 
cent. within twenty days from the, date of 
the notice, that is, on or before May 5, 
1921, the Directors would forfeit the shares 
and proceed to recover the unpaid amount. 
The defendant failed to comply with the re- 
quisitions contained in thenotice of April 19, 
1921, whereupon by a resolution passed on 
August 3, 1921, by the Board of Directors 
the shares held by the defendant were duly 
forfeited in accordance with the provisions 
of the Articlesof Association of the Company, 
The plaintiff sought to recover from the 
defendant the sum of Rs. 5,959-5-0 with 


‘interest on Rs. 4,694-12-3 at the rate of 
nine per cent. per annum from July 29, | 


1924, till judgment. 7 

The defendant admitted the statements 
in the plaint but submitted that the suit 
as against him was barred by the law of 
limitation in respect not only of the allot- 
ment moneys but also in respect of the 


first and second calls, inasmuch as the same. 


became due and payable more than three 
years before the filing of the suit. 


At the hearing issues were raised whether’ 


the claim in respect of the allotment money, 
the first call and the second call respective- 
ly were barred by limitation. The learned 
Judge held that plaintiffs’ claim to recover 
all the three amounts was not barred by 
limitation and passed a decree as prayed. . 

In appeal it has been argued that that 
decision is wrong, that the suit was in fact 
a suit for payment of the allotment money 


and the calls made by the Company on the’ 
and that as the suit fell under. 


shares, 
Art. 112 of the Indian Limitation Act the 
suit was barred. It was also argued that 
although under Art. 32 of the Articles: of 
Association the Company was entitled toe 
enforce payment of the allotment money 
and the calls in spite of the defendant’s 
shares having been: forfeited, the cause of 
action was the same, and the period of 
limitation fpr the suit was the same as on 
the original cause of action. 

Article 32 runs as follows :— 

“Any member whose shares have been 
forfeited shall, notwithstanding be liable 
to pay, and shall forthwith pay to the Com- 
pany, all ealls, instalments, interest and ex- 


penses owing upon orn respect of such. 


ni 
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shares at the time of the forfeiture together 
with interest thereon, from the time of for- 
feiture until payment, at nine per cent. per 
annum, and the Directors may ènforce the 
payment thereof if they think fit.” 

It is admitted that but for the provisions 
of that Article if the shares of any member 
are forfeited he ceases to bea member of 
the Company in respect of the forfeited 
shares, and so would no longer be liable to 
pay to the Company all moneyswhich,at the 
date .of forfeiture were presently payable by 
him to the company inrespect of theshares. 
It follows that if a member's shares are for- 
feited and he ceases to be a member of the 
Company, it isonly by virtue of Art. 32 
that he becomes a debtor to the Company 
for the amount of calls, instalments, interest 
and expenses due at the time of forfeiture, 
and it can be said that on that account a 
new cause “of action arises under that 
special contract between him and the Com- 
pany. The question has not arisen in any 
reported case as to when the period of 
limitation begins torum for a suit by a 
Company against a late member for money 
in respect of calls, instalments and expenses 
which were due from him at the time his 
shares were forfeited. The learned Judge 
has relied upon ths decision in In ve 
Blakely Ordnance Co., Hx parte Stocken (1). 
In that case by the Articles of Association 
of the Company overdue calls were to carry 
interest at twenty-five per cent., and, by 
cl. (50), it was provided that the forfeiture of 
a share should involve the extinction at the 
time of the forfeiture of all interest in, and 
‘all claims and demands against, the Com- 
pany in respect of the share, and all other 
rights incident tothe share but that the 
shareholder should, notwithstanding be 
liable, “to pay to the Company all calls 
owing on such share at the time of such 
forfeiture.” An action was brought by the 
Company to recover from Stocken the 
amount due on the shares belonging to him 
which had been forfeited under cl. (50). 
The Company having gone into liquidation 
-after forfeiture Stocken successfully resisted 
being placed on the list of contributories, 
but then received anoticein writing, calling 
upon him to pay to the official liquidator the 
amount of the call which was due at thetime 
of forfeiture; “and interest, thereon, calculat- 
ed according to the Articles of Association 
and thé notice of call issued to the share- 
. (1) (1868) 3 Ch. App. 412; 37 L. J, Ch. 230; 17L, T 
“554, 16 W.R, 322. `“ 


holders,”. The question then -was whether 
Stocken was bound to pay net only the 


amount due to the Company but also 
“interest thereon.” The Master of Rolls 
decided that no interest was payable. In- 


appeal Lord Cairns, C. J., said (page 414*). 
“I think thatthe 50thclauseof the Articles 
of Association, whether it be called a penal 
clause or not, must receive a strict con 
struction, and that the rights of the parties 
on one side and the other must depend 
upon its construction...But whether that be’ 
so or not, the construction of that clause, 
as it seems to me, is reasonably clear, The 
first part runs thus:—‘ The forfeiture of any 
share shall involve the extjnction at the 
time of the forfeiture of all interest inand 
all claims and demands against the Com- 
pany in respect of the share and all other 
rights incident to the share.’ Now, suppose 
the clause had stopped there, and there 
had been nothing more in the articles. I 
apprehend that clearly no action could, 
after forfeiture, have been maintained for 
the recovery of the calls previously due, 
and that for two ‘reasons. First, I Think 
so in consequence of the words used, 
namely, that all rights incident to the 
share are extinguished, which words cannot, 
in my opinion, be confined to rights against 
the Company, but must extend to all rights 
incident to the share. ln addition to that, 
Iam strongly disposed to think that the 
mere fact of a duly authorized forfeiture 
of shares without anything in the articles 
defining the effect of forfeiture, would of 
itself, in the very nature of things, render 
any proceedings at law for past calls in- 
competent, because such proceedings must, 
I apprehend, be on the footing that the 
person sued was a share-holder in the Com- 
pany; and if his interest in the Company 
had been destroyed, itis by no means clear 
that the action could be maintained. The 
following part of the 50th clause shows 
that the construction which I have put 
upon the first part is the construction put 
on it by the framer of the articles; for he 
evidently thought that if he stopped there 
any right to proceed for calls would be 
gone, and he, therefore, introduces a pro- 
vision which seems to me to be in substance 
and in words the creation of a new right.” 
Accordingly it was held that no interest 
was payable, as no demand had been made 
for payment with, interestafter forfeiture on 
(2) (1900) 2 Q. B. 376; 66 L. J. Q. B. 705; 49 W, R. 6 
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thesum payable under the forfeiture clause. 
It simply Yave an independent right to 
recover after foxfeiture the sum due at the 
date of forfeiture. That was thesum which 
appeared to the Court, could be recovered 
and nothing beyond that. 

A reference has also been made to the 
ease of Ladies Dress Association v. Pulbrook 
(2). in which the defendant was sued after 
the Company went into liquidation for the 


unpaid calls due by him, and it was held: 


that, “notwithstanding the provisions of 
s. 88 of the Companies Act, 1882, sub-ss. (1), 
(3), the action was maintainable, inasmuch 
as the defendant was liable not as a con- 
tributory, butes a debtor to the Company.” 
By analogy a reference may also be made 
tos. 61 of the Indiah Companies Act (VI of 
1882) which makes it clear that when a Com- 
pany has gone into liquidation “every present 
and past member of such Company shall be 
liable to contribute to the assets of the Com- 
pany to an amount sufficient for payment 
of the debts and liabilities of the Company 
and the costs, charges and expenses of the 
winding up.” And under sub-cl. fd): “In 
the case of a Company limited by shares, 
no contribution shall be required from any 
mémber exceeding the amount, if any, 
unpaid on the shares in respect of which he 
is liable asa present or past member.” So 
that when a Company goes into liquidation, 
although as against the members the Com- 
piny’s right to recover the money due on 
ths calls may be barred, the members of 
the Company are liable to contribute to the 
assats of the Company to the extent of the 
amount unpaid on their shares in order 
thit the debts and liabilities ofths Company 
shoald be paid. It seams to me, therefore, 
that by Art. 32 of the Articles of Associa- 
tion, there was a special contract whereby 
the defendant agreed ‘that in the event of 
his shares bsing forfeited he would be 
liable to pay to the Company all the moneys 
that were due by him for allotment, calls 
and further calls made on theshares allot- 
ted to him with interest, and it was on that 
contract that the plaintiffs were suing, The 
cause of action then arose on August 3, 
1921, when the Company forfeited the shares, 
and, therefore, the suit to recover what was 
due from the defendant on his shares was 
within time. The appeal, therefore, fails 
and must be dismissed with costs. 
Coyajee, J.—I concur. The foundation 
of the suit is the special contract evidenced 
by Art, 32 of theeplaintiff Comyany’s articles, 
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On forfeiture of his shares, the defendant 
ceased to bea member, and the Company 
could not thereafter sue him for past calls. 
But although his liability to pay such calls’ 
eame to an end, he incurred, under the 
terms of Art. 32, afresh liability to ‘forth- 
with pay to the Company all calls, instal- 


ments, interest and expenses owing upon , 


or in respect of such shares atthe time of 
the forfeiture, together with interest there-. 
on, from the time of forfeiture until pay- 
ment.” This, in my opinion; was a new 
obligation giving the Company a fresh 
cause of action against the defendant; and 
the period of limitation for a suit to enforce 
this new obligation began to run from the 
time the shares were forfeited. In this 
case, the plaintiff Company exercised the 
power of forfeiture on August 3,1921, and 
the suit having been instituted on July 
31, 1924, is not barred by limitation. 
Zz. K. Appeal dismissed, 
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MADRAS HIGH COURT. 
SaconD Orvin AppEALs Nos. 1075, 1583, 1632, 
1649 To 1653 anp 1744 oF Lyz2. 

November 13, 1924. l 
Present:—Mr. Justice Devadoss. .. 
MALYALA SURAYYA AND OTHERS — | 
PLAINTIFIS— APPELLANTS i 
versus 
Rajan Saheb Meharban-i-Dostan Sri Bajah 
RAVU VENKATA KUMARA MAHIPATI 
SURYA RAO BAHADUR GARU, ` 
SIRDAR, RAJAHMUNDRY SIRCAR, 
AND RAJA or PITTAPURAM— 


Derenvant No. I—RESPONDENT, 
Inan —Despandya 


4 


with despandya—Abolition of 
office-—-Possesston continued —Lands, whether included 
in assets of zemindari—Civil Procedure Code (Act V 
of 1908), O. XLI, r. 883-—Decree against two sets of 
defendants—Apneal by one set-~Decree, whether can be 
set aside as aginst defendanis who have not appealed. 

Where certain tnam lands in a zemindari were 
enjoyed by despandyas before the Permanent Settle- 
ment of 1892 and at the time of the Permanent Settle- 
ment, the Government abolished the : despandya 
office and add&d the russoom payable to the despan- 
dyas tò the peishcush of the zemindart and the lands 
continued in possesion of the inamdars: 

Held, (1) that by the inclusion ofthe russoom in 
the peishcush or permanent zummah payable by the 
zemindar, the lands in the possession of the &espan- 
dyas did not become part of the zemindari; 

(2) that the lands shaving been held under 4B 
Government were in the naturefof ratyatwari land 
[p. 101, col 2,] 


inani—Possession before Per- 


‘ made under 
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It is possible that within the ambit of an estate 
there may be raiyatwari holdings, and in such cases 
the zemindar collects the amounts due to the Govern- 
ar only as an agent for the Government. [p. 102, 
col. 1. : 

An inamdar's right to both varams is not incon- 
sistent with the lands being a part of the zemindart. 
[p. 102, col. 2.] 

In a suit by an inamdar against a zemindar for 


a declaration that his lands were not part of the 


estate of the zemindari and against the tenants in 
possession of the land for a declaration that they had 
no occupancy rights, the Trial Court held that the 


` dnams were excluded from the assets of the zemindars 


andhah the tenants had no occupancy rights. On 
appeal by ‘the zemindar alone, on a finding that the 
lands were included in the assets of the zemindari 
the Appellate Court reversed the finding as to occu- 

ancy rights also and dismissed the plaintiff's suit 
both as against the zemindar and as against the 
tenants: 

Held, that the tenants-defendants not having 
appealed from the decree of the Trial Court, it was 
not competent to the Appellate Court to dismiss the 


. plaintiff's suit as against them, inasmuch as the 


finding of the Appellate Court that the lands were 
included in the assets of the zemindari was not in- 
consistent with the decree which the plaintiff had 
obtained in the Trial Court against the tenants-defend- 
ants. [ibid] 

Appeals against the decrees. of the Dis- 
trict Court, Godavari, at Rajahmundry, in 
A. S. No. 103 of 1922, 89 and 102 of 1920, 
109 of 1920, 104 to 108 of 1920 and 110 of 
1920, preferred against those of the Court of 
the Temporary Subordinate Judge, Coca- 
nada, in Original Suits Nos. 31 of 1920, 30 of 
1919, 37 of 1919, 32 to 36 of 1919 and 38 of 
1919 respectively: 

mars. C. Rama Rao, B. Somayya, V. 
Viyanna, for the Appellants. 

Mr: A. Krishnaswami Iyer, for the Re- 

spondent. i 


JUDGMENT.—This is a batch of nine 
appeals. The same point arises in all the 
appeals. The plaintiffs’ suit is for a 
declaration that the Record of Rights 
Ch. XI of the Estates 
Lands Act is incorrect in several particulars. 


“The lst defendant is the Rajah of Pittapu- 


-ram, the other defendants are the tenants 
of the plaintiffs. Several issues were raised 
in all the cases and they were f6und hy the 
Subordinate Judge in favour of the plaint- 
iffs. The Ist defendant alone appealed 
against the decree of the Subordinate Judge. 
‘The tenants who were found’ not to have 
any occupancy right in the land did not 
appeal against the decree of the Subordi- 
nate Judge. The District Judgethas revers- 


_ed the decree of the Subordinate Judge and. 
gtiamissed the plaintiffs’, suit. 
_-iffs have preferred these second appeals. 
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The main question in thess appeals is 
whether the suit lands were inclyded in the 
assets of the Pittapuram zimindari at the 


time of the Permanent*Settlement so 
as to form part of the estate. The 
suit lands were enjoyed before the 


Permanent Settlement of 1802 by des- 
pandyas. ‘“Despandya” is described in the 
Fifth Report, on East India Affairs, Vol. TI, 
page 24, thus: “The next Revenue Officer of 
rank and of the same class with the desmook, 
though of greater utility and sometimes of 
more extensive local jurisdiction, was the 
despandeah canongoe, or provincial register, 
NANG ANAN To ensure the honest full discharge 
of an important trust, a russoom of two 
anda half per cent. on thé revenue, as- 
certained by his own vouchers to have been 
collected throughout the country, was assign- 
ed to the public register, his heirs and 
deputies in perpetuity”. 

At the time of the Permanent Settlement 
the Government abolished these offices and 
added the russoom of two and-a-half per 
cent. of the total collections, to the peish- 
cush of the Pittapuram, zemindarie The 
District Judge holds that by including the 
russoom in the pewshcusk or Permanent 
zummah payable by the zemindar the lands 
in the possession of the despandyas became 
part of the zemindart. Mr. Rama Rao for 
the appellant contends that the documents 
relied upon by the District Judge for his 
finding Exs. If, III, and IV have been mis- 
construed by him and they do not bear 
out the inference drawn from them. 

Exhibit Il isthe kabuliyatexecufed by the 
zemindari of Pittapuram on 6th May 1803. 
That all lakheraj and alienated lands were 


„excluded from the zemindari is clear from 


the following recital, he says “exclusive of 
lakheraj lands, (lands exempt from the 
payment of public revenue) and of all other 
alienated lands paying a small quit-rent 
(which quit-rent unchangeable by me is in- 
cluded in the assets of my <zemindari or 
estate”). It is urged for the appellants 
that the lands in the possession of the 
plaintiffs are such alienated lands. There 
is no evidence that these lands were grant- 
ed as manyams by the zemindar. It is ad- 
mitted that the despandyas held these lands 
from long before the date of the Permanent 
Settlement, 
first defendant to show that these lands 


were granted by him after the Permanent ~ 


Settlement but that is found against by the 


’ lower Courts and no serjous attempt was 


An attempt was made by the 


% 


rast. d. idafi 
made before me to dispute’ that finding. 
Mr. Krishnaswami Iyer attempted to justify 
‘the first defendant's contention by showing 
that the zemindar-recognized the persons in 
possession of the lands owned by the des- 
pandyas as inamdars and appropriated the 
pension paid for the maintenance of the 
despandyas who were thrown out of office. 
Assuming it was so that would not make the 
lands, grants by the Pittapur zemindar. 

The question is whether the Government 
by including the russoom in the amount 
payable by the zemindar to the Government 
made the lands in the possession of the 
despandyas part of the estate of Pittapuram. 
What appears from Ex. IV isthat the Govern- 
ment added what was payable to the despan- 
dyas for their collection of the revenue to the 
amount payable by the zemindar and made 
him collect the rgvenue, in other words, 
the Government was entitled only to 97} 
per cent. after deducting 24 per cent. due to 
the despandyas for collection and when their 
services were dispensed with the 2: per 
cent. was added to the amount payable by 
the zemindar, 

When the Government dispensed with the 
services of the despandyas, they proposed to 
give them a pension for life. This is clear 
from Ex. III, letter to the Collector dated 
8th December 1802: “The Governor-in- 
Council by the recommendation of the 
Special Commission has been pleased to 
abolish the office of despandyas in the first 
Division of Masulipatam and to incorporate 
the russooms of that office with the perma- 
nent assessment. Considerations of indulg- 
ence to the individuals filling the office of 
despandyas induced the commission to re- 
commend that pensions for life should be 
n granted to :those individuals, that re- 
commendation having been approved, the 
commission desire you will furnish them 
with a list of despandyas and the amount 
of the annual pension you will propose 
should be granted to each.” The conten- 
tion of the first defendant is that the 
pension was received by the zemindar and 
he allowed the despandyas whose services 
were dispensed with to be in occupation of 
the lands in their possession and reliance is 
placed on a statement contained in Ex. B. 
“But the zemindar did not. resume the 
despandya inams. He entered:into a com- 
promise with the holder of the imams, and 
agreed to take their pensions and‘ allow 
them to enjoy their lands as usual.” There 
‘ig no evidence as to what really happened 

z 
er 
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at the time. No accounts have been pro- 
duced by the first defendant to show how 
much wes received in respect of the pension 
and what arrangements were made with 
the persons in occupation of the lands. 
It appears that. despandya wnams were 
mixed up with the karnam inams and Mr. 
Chentsal Rao separated the karnam imams 
from the despandyas inams, but did not 
make any Settlement as regards the des- 
pandya wnams. The concluding senbence 
in his report is “of course by deducting it 
from our accounts we do not confer any new 
power on the zemindar to, resume their 
land without their consent or the decree of 
any ‘Judicial Tribunal.” It is clear that 
nothing was done with regard to them at 
the time of the tnam Settlement... : 
The contention of Mr. Krishnaswami Iyer 
is that when the russooms or manyams were 
included in the assets of peshkush of the 
zemindart, it must be considered that the 
lands became part of the zemindari. If the 
lands were originally granted*by the zemin- 
dar to the despandyas and were resumable 
by him no doubt this argument would be 
of considerable force. But from the Fifth 
Report, Vol. III, page 24, it is clear that des- 
pandyas were in unauthorized occupation 
of lands and enjoyed their income. “In 
lieu of this commission, however, at present 
there are a number of inferior despandyas, 
claiming a right to free mirassi hereditable 
villages, or to others held by a tenure called 
bilmokta or tatoodarry, at a low unalterable 
rent, but all these, we apprehend to be im- 
proper, unauthorized alienations made by 
the desmooks or other officers ‘of Govern- 
ment in power to purchase greater defalca- 
tions in their own favour from the stated 
dues of the exchequer”. In the absence of 


‘definite evidence that the zemindar granted 


these lands, it must be held that the landa 
were occupied by despandyas improperly 
and the then Government of the country 
were either unable or unwilling to disturb 
their possession, and at the time of the Per- 
manent Settlementthey were not dispossess- 
ed of their lands but were evidently allow- 
ed to bein possession and the despandyas 
whose services were dispensed with were 
further remunerated by pensions. In the 
absence of any evidence as to resumption 
by the Government, it cannot be said that 
the Government added these lands to the 
zemindart or made them park of it. These 
lands having been held under the Govern. 
ment were ip the nature of raiyatwort lands 


a pi 
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and itis ‘difficult to understand how’ the 
Government ‘could ‘by entering into an 
alrangement with the zemindar convert a 
raiyatwari holder into a raiyat without his 
consent. It was, no doubt, open to the Gov- 
ernment to dispossess the despandyas of the 
lands in their possession and to hand them 
over to the zemindar. But in this case there 
is no evidence that they weré dispossessed by 
the Government or that the zemindar enter- 
ed jnto any relations with them after the 
date of the Permanent Settlement. It is 
open to the Government to enter into an 
arrangement ‘with the zemindar to keep 
the raiyatwart tenure as such and to give 
him the.right to collect the revenue pay- 
able to Government, but in the absence of 
clear evidence it should not be lightly held 
that the Government.made a raiyatwari 
tenant a mayak under a zemindar. The 
Government have no power in the absence 
of Legislative sanction to convert. a raiyat- 
wari tenure into.a ratyatt tenure in an 
estate. . Í 

= The appellant relies upon the decisions 
-of this Courtin súpport of his contention, in 
©. R. P. No. 193 of 1918 and S. A. No. 1828 
of 1917. These two cases arose out of a 
dispute between despandya inam holders 
and their tenants, in the zemindari of Pitta- 
puram. Sir William’ Ayling in disposing 
of O. R. P. No, 199 of 19:8 observed 
“The imam was granted by Government 
prior to the Permanent Settlement and the 
arrangement effected between Government, 
‘inamdars and the zemindars at the time of 
the Permanent Settlement was a -private 
arrangement which did not make the land a 
portion. of the estate.” I respectfully agree 
with this observation, In 8. A. No. 1826 of 
1917 Ayling and Krishnan, JJ., approved of 
the view of the Subordinate Jud ge that the 
inams could not be brought under the cate- 
gory of ‘estate’ within the meaning of the 
Estates Land Act. It follows that within 
the ambit of an estate there could be raiyat- 
wari holdings, and in such cases the zemin- 
‘dar collects the amounts due to the Govern- 
ment, as observed: by the Subordinate 
Judge, as only an agent for the, Govern- 
“ment. 

The absence of any evidence to. show 
‘what was done after the Settlement by the 
gemindar in respect of theses lands is 
‘strong proof of the fact that these lands 
were not included and made part of the 
‘estate. Exhibi II, II and IV do not bear 
‘gut the ponstruction placed upon them by the 
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District Judge. There is no evidence that 
any amount was paid to the zemindar by 
the holders of these lands for their being in 
possession of them. Granting’ for argu- 
ment's sake that the zemindar did receive 
the pension payable to the degpandyas dur- 
ing their lifetime the mere fact that he 
received it could not have changed the cha- 
racter of the tenure of these lands. I hold 
that the finding of the District Judge that 
the suit lands were included in the Pittapu- 
ram zemindari at the time of the Permanent 
Settlement so as to form a part of the 
Pittapuram estate is not warranted by the 
recitals in Exs. JJ, II and IV and I hold 
there is no evidence to show that these 
lands became part of the Pittapuram estate. 

The next point urged for the appellant is 
that the District J udge ought got to have 
dismissed the plaintiffs’ suit inasmuch ‘as 
the other defendants Ħad not appealed 
against the decree of the Subordinate Judge. 
Mr. Krishnaswami Iyer for the respond- 
ent contends that the Court has power to 
give a decree in favour of the persons who 
have not appealed under O. XLI, r. 33, of 
the ©. P. ©. In this case the first defend- 
ants contention is that the lands form part 
of the zemindari. The contention of: the 
other defendants is that they have got per- 
manent occupancy right in the lands. 
Even though the lands form, part of ‘the 
zemindari the plaintiffs may have ‘a right 
to the kudivaram as well as the plaintifis’ 
right to have both varams is not inconsist- 


‘ent with their lands being a part of the 


gemindart. Theré is no law against-a 
person having a raiyatwari tenure within 
the ambit ofazemindari. It does not neces- 
sarily, therefore, follow that simply because 
the plaintiffs’ lands are in‘'the zemindari 
the tenants have. occupancy right. Inas- 


‘much as the Subordinate J adege found on 


the evidence that the tenants had no occu- 
pancy right and inasmuch asthey did not 
choose to appeal against his decree it was 
not proper for the District Judge to have 


‘dismissed the suits, 


The upholding of the contention of the 
first defendant would notin any way mili- 
tate against disallowing the contention of 


the tenants who are the other defendants. . 
‘That being so, in any view of the case I 


think the District Jud ges judgment as 
regards the relief claimed. by the plaintiffs 
against their tenants cannot be upheld. 

In the result the appeals are allowed and 
the decree of the District Judge is set asidg 


+ 
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and that of the Subordinate Judge restored 

with costs in this Court as well as in the 

lower Appellate Court. 

OW NV 
Z. K. 


Appeals allowed. 


PRIVY COUNCIL. 

ÅPPEAL FROM THE PatNa Hien Court. 
January 30, 1925. 
Present:—Lord Shaw, Lord Blanesburgh, 
Sir John Edge and Mr, Ameer Ali. 
TILAKDHARI SINGH AND oTHERS— 

: DEFENDANTS —-APPELLANTS 

2 < VETSUS 
Maharaja KESHO PRASAD SINGH— 
PLAINTIgF— RESPONDENT. 

Evidence Act (I of 1872), s. 92—Settlement of 
lands—Antecedent documents and maps, whether can 
‘be referred to for detining houndaries—-Appeal to Ilis 
Majesty in Council—Findings of fact, concurrent, whe- 
ther can be examined—-Practice. — a 

If in an appeal to His Majesty in Council it 
appears that underlying findings of fact there are 
questions of law on which the findings proceeded or 
thag there is a Caso that the Judges misdirected 
themselves, then the rule as to concurrent findings not 
baing the subject of appeal to the Privy Council 
does not apply to the examination of such grounds 


of law. [p. 103, col. 2.] 
It is nee open to a Court to admit antecedent docu- 


m2nts and maps for the purposes of contradicting 
the terms of a Settlement. Such documents and maps 
may, however, be referred to for the purpose of 
idantifying the thing demised. [p. 104, col. 1.] 

Appeal against the judgment and decree 
ofthe Patna High Court (Dasand Foster, JJ.), 
dated the 8th December 1919, and confirmed 
on review, dated the1lth May 1920, affirming 
that of the Sub-Judge, Shahabad, dated 
the 22nd January 1916. 

Sir George Lowndes, K. C., and Mr. G. D. 
McNair, for the Appellants. : 
= Messrs. De Gruyther, K.C., and J.M. 
Parikh, for the Respondent. 

JUDGMENT. 

Lord Shaw.—This isan appeal from 
a decree of the High Court at Patna which 
affirmed. a decree of the Subordinate Judge 
' of Arrah. The question involved in the 
appeal relates to the extent or area of a 
mahal called Naubarar. | 

The judgments below, in so faras they 
are judgments of fact, were concurrent judg- 
ments, and Mr. De Gruyther very properly, 
on behalf of the respondent, intimated that 
he would object to the competency of the 


appeal on that ground, 
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Their Lordships allowed the case to be 
opened, and it has been opened with great 
clearness and fulness by Sir George 
Lowndes. He has explained the point bear- 
ing upon what is the true nature of the 
deliverance pronounced by the High Court 
and the Court below, and he has maintained 
that, notwithstanding an apparent con- 
currence in findings of fact, there still re- 
mains as after explained a case which can 
legitimately be brought, as matter of law; 
under the well-known Indian practice, 
before their Lordships. 

Their Lordships, before entering upon 
the merits of the question, desire to express 
their satisfaction with the judgment of the 
High Court as expressed by Mr. Justice Das 
in the High Court, which, for fulness of 
statement, for- clear articulation of : 
points in issue, could not be excelled. | 

Their Lordships note from that judgment 
exactly what was the nature of the duty 
which the learned Judges considered to 
be cast upon themselves in, the construc- 
tion ofthe title whichis in issuein this 
case 
It is to be further noted that not ‘only are 
there twoconcurrent judgments, but there 
wasalsoanapplicationfor review,anda third 
judgment was pronounced thereon confirma- 
tory of the preceding judgments. 

If it appears that underlying findings in 
fact there are questions of law on which 
the findings proceeded or that there is a case 
that the Judges misdirected themselves, 
then the rule as to concurrent findings not 
being the subject,of appeal does not apply 
—to the examination of such grounds of 
law as are alluded to. 

It is important to see whether any case 
has emerged of this character. It is ac- 
cordingly necessary to quote the following 
passage, which covers the question as to 
the ambit of their duty as they considered 
itin the construction ofthe title to this 
landed estate: — 

“ I took the view,” says the learned Judge 
“that in order to understand: what was 
actually settled .”. (that is to say, the extent 
of the land actually contained within ‘the 
title as such) “it was necessary to deal with 
certain documents on which the Settlement 
was based, not to contradict any of the 
terms ofthe Settlement, but to identify the 
thing demised. JI considered all these 
documents” (and then he names them) “and 
came to the conclusion that what was ae- 
tually demised was the tract of land bound, 


* 
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ed on the north by the plot No: 920 as 
shown in the kistwar map of 1840, which 
formed the southern boundary of Ganga- 
barar, Asregards the southern boundary, 
there is-no dispute that it.consists of certain 
villages mentioned in the plaint,” 

It was.not disputed in the argument be- 
fore their Lordships that what had been 
scrupulously in view of the Judges, accord- 
ing to their statement, was a correct appre- 
ciation of the limits and functions of a 
Court in construing a document of title 
submitted for its consideration. The learn- 
ed Judges properly said that it was not the 
duty of the Court, and would have been 
contrary to their duty, to admit any ante- 
cedent documents for the purpose of con- 
tradicting the terms of the Settlement made. 
What they had to do was, what the learned 
Judge says they did, use any antecedent 
documents.and maps solely for the purpose 
of identifying the thing demised. 

Im their Lordships’ opinion there is no 
ground for the suggestion that the Judges 
of the Courts below failed in this duty 
or introduced illegitimate considerations 
‘into their view upon the titles and the 
facts. They having done that which was 
strictly their duty, their Lordships are of 
opipion that what; remained was a question 
of fact, and upon ‘that question of fact the 


following is the finding as.expressed by Mr. - 


Justice Das:— 

“ T find no good reason for holding that 
the lands comprised in the Settlement of 
1862 were not, and much in the antecedent 
documents starting from-Ex. U and ending 
with Exs. 91, 32 and 33 to indicate that 
they were, well-defined and well-ascertained, 
bounded, on the north by the black line of 
1851 which corresponds with the southern 
boundary of plot No. 920 inthe kistwar 
map of 1840, and on the south by the 
plaintiffs’ villages mentioned in the plaint,” 
and in a further passage of his judgment 
the same learned Judgedeclared:— _ 

“ On a consideration ofall the evidence 
in the case, I-am clearly of opinion that 
the plaintiff has proved’ that the entire 
block of land bounded on the north by the 
southern boundary of plot No. 920 in the 
kistwar map of 1840- or the black line in 
the map of 1851 and onthe south by the 
plaintiffs’ villages mentioned in the plaint 
was settled ` -as Sheogur Diar Naubarar 
with the predecessors-in-title of the defend- 
nts.” oy a a 5 
4 It is admitted must, of course, he ad- 
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mitted—that that entire block so taken is 
not limited by any measure as descriptive 
of- the block. lt must be further admitted, 
that, upon the antecedent documents thus 
legitimately taken into view, that entire 
block, subject to the matter of the bound- 
aries mentioned, was settled as the new 
mahal of Naubarar.. 

In those circumstances their Lordships 
are of opinion that the point as to compe- 
tency is well taken and that this appeal 
18 Incompetent. 

A point was mentioned with regard to 
the revenue assessable from the neigh- 
bouring mahal of Gangabarar by the Reve- 
nue Authority. Their Lordships enter in 
no way whatsoever upon that matter and 
make no pronouncement which would be 
either limitative or regulativeef the rights 
of parties with regard to revenue proceed- 
ings. Such a point if not before their 


Lordships. 


Their Lordships will humbly advise 
His Majesty that the appeal should be dis- 
missed on the ground of incompetency 
and to allow against the appellants to 
the respondent the costs of these pro- 
ceedings. ` 

Z. K. 

Solicitors for the 


+ 
Appeal dismissed. 
Appellants :—Messrs. 


Watkins & Hunter. , 


Solicitor for the Respondent:-—Mr. E. 
Dalgado. 


PATNA BIGH COURT, 
APPEAL FROM ORIGINAL OrDER No. 141 
© om 1924. 
i April 8, 1925. 
- Present:—Justice Sir B. K. Mullick, KT., 

“ and Mr. Justice Ross. | 
ASKARAN BAID—AppPELLANT 
VETSUS 
RAGHUNATH PRASAD AND oTHERS— 

' RESPONDENTS. ; 

Civil: Procedure Code (Act V of 1908), s. 47, O. XXI, 

rr.97, 98—Mortgage-decree—Sale—Obstruction to pos- 
session—Order on application of decree-holder— 
Appeal, whether lies—-Construction of decree—Pro- 
perty morigdged, determination of. 
_ Proceedings connected with the delivery of pos- 
session referred to in r. 94 of O. AKAL of the C. P. 
C. and the subsequent rules are proceedings relating 
to the execution. of the decree. |p. 106, col. 1.] 

Where the decree-holder is himself the auction- 
purchaser and is. resisted. by the judgment-debtor, 
ap, order made under r. 98-01 O, XXI of the Q. P, 


ae 2 SG aa i 

[88 Í. GC. 1925] 
“O. on his application is appealable as a decree under 
s.47 of the Code. [ibid.] 

A mortgage-decree described the mortgaged pro- 
perty as one house with appurtenant rights bearing 
a certain number in the Municipal Registers. The 
decree did not give the boundaries of the house nor 
the area of the sie ‘occupied by it. The mortgaged 
property was sold in execution of the decree and 
“was purchased by the decree-holder himself. In the 
application for execution and the sale proclamation 
and the sale certificate the area of the site was vari- 
ously described as 2 kathas, 2 kathas and 2 dhurs 
and 2 kathas7 dhurs. When the decree-holder attempt- 
ed to take possession it was found that at the time 
of the mortgage there was a piece of waste land near 
‘the house and that .another house had since been 
built upon this piece of waste land, and that the area 
of the sites upon which the two houses respectively 
stood was 2 kathas 7 dhurs and 2 kathas. The decree- 
holder auction-purchaser was resisted in taking pos- 
session of the houses in execution of the decree by 
the judgment-debtor and made an application under 
O. XXI, r. 97 of fhe C. P. C. The Execution Court held 
that the second house , was never mortgaged or sold 
and dismissed the application. The decree-holder 
filed an appeal: < 
. Held, (1) that the objection of the judgment-debtor 
to the decree-holder’s application fell within the pur- 
view of s. 47 of the C P. ©. and ‘that the order of 
the Gourt in favour of the judgment-debtor was 
appealable; [p. 107, col.1.] 

(2) that the second house which had been built at 
the time of the institution of the moftgage suit not 


having been mentioned in the plaint or in the decree. 


. and nè boundaries of the mortgaged property having 
been. given and the area of the property sold in execu- 
tion being given in the application for execution,the sale 
proclamation and the sale certificate as varying from 2 
kathas to 2 kathas and 7 dhurs, it must be held that 
what was mortgaged was only the house which was 
existing at the time of the mortgage and the site 
upon which it stood and that,the second house was 
not included in the mortgage or: in the sale which 
followed upon the mortgage-decree and that conse- 
quently the decree-holder was not entitled to posses- 
sion of it. [p.-105, col.2; p. 106, col. 1.) 

Appeal from an order of the Subordinate 
Judge, Gaya, dated the 30th April 1924. 

Mr. Khurshaid Hussain, for Mr. Kazlas- 
pati, for the Appellant. a 

Mr. Murari Prasad for Mr. Brij Kishore 


Prasad, for the Respondents. 


JUDGMENT. l 

Mullick, J.—This appeal arises out of 
an application made under O. XXI, 1. 97 of 
the C. P. O., against a judgment-debtor in 
a mortgage-decree who is alleged to have 
resisted the delivery of possession to the 
‘decree-holder. The decree has not been 
printed, but the Subordinate Judge states 
that the property is described as “one 
kita makan with the land, ‘hak sakunati 
and choukath and kewar and other lawazt- 
‘mat appertaining to the house.” - He also 
states that the house is described as “within 
the Gaya Municipality bearing No. 49 in 
Ward No. 10,” He further‘states that the 
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decree gives no boundaries nor any area, 
In the execution petition which was filed 
on the 20th February 1923, the area is given 
as2kathas and the description is as above. 
In the first sale proclamation, which was 


published shortly afterwards, the descrip- 


tion is substantially the same butthe area 
is given as 2 kathas 2 dhurs. In the second 
sale proclamation the area.is further altered 
to 2 kathas 7 dhurs and the sale-certificate 
which has been printed shows that what 
was sold was “one two-storeyed pucca 
house together with the land and the resi- 
dential right as also the door frames and 
door leaves and other materials of the 
house, holding No. 49, Ward No. 10 paying 
the annual -holding and latrine-tax of 
Rs. 22-8-0." The sale-certificate states the 


‘approximate area as 2 kathas 7 dhurs. 


When the Civil Court peon went to give 
delivery of possession of this property on` 
the Ist March 1924,. he was resisted by the 
judgment-debtor Raghunath Prasad and 
others. ` 

Itis now found that at the time of mort- 
gage there was a piecé “of waste land near 
the house and that anothér house has -been. 
built upon it since then and thatthe area 
of.the sites.upon which the two houses 
stand are respectively 2 kathas 7 dhurs and 
2 kathas. In the summary inquiry, which 
he has held under O. XXI, r. 97,0, P. C., 
the Subordinate Judge finds that what was 
mortgaged and sold was the house standing 
on the 2 kathas -T dhurs inclusive of the 
land and that it was never intended to 
mortgage or to sell the other plot of 2 
kathas. a < 

The decree-holder, however, claims this 
plot as a part of the property covered by the 
mortgage and also the house standing on it 
as an increment thereto, 

Having regard to the descriptions given 
(1) in the execution petition, (2)in the two 
sale proclamations, and (3) in the sale- 
certificate, eit is difficult to see how the 
decree-holder can be entitled to delivery of 
possession of the plot of 2 kathas and the 
house standing thereon. He contends that 
the ruling description of the property is the 
holding: number and that the area is only 
a false demonstration. I -agree with the 
Subordinate Judge that this cannot be so. 


“The decree-holder deliberately chose to sell 


one house standing ona site of 2 kathas 
or 2 kathas 7 dhurs. At. the time of the 
mortgage-suit the second house had aJready 
been built; but he took-no-trouble to mens 

8 : e ’ 
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tion that fact in his plaint anc he was 
careful not to give either the area or the 
boundaries of the mortgaged land. He 
gave instead the Municipal number which 
is not a permanent description and may 
change at any moment. Having regard io 
the facts of this case, I do not think it can 
be accepted as the description which identi- 
fies the property. In my opinion what was 
mortgaged was only the house which exist- 
ed at the time of the mortgage and the 
site upon which it stood. On the merits, 
therefore, the learned Subordinate Judge 
was right. ; 

- It is also contended by the respondent 
that no appeal lies. ; 

It is urged that an order delivering or 
refusing to deliver possession toa decree- 
holder is not an order relating to the exe- 
cution, satisfaction or discharge of the 
-decree and, therefore, is not appealable as 
an order made under s. 47 of the C. P. O. 

Now in one sense it is true that a decree 
for the enforcement of a mortgage by the 
sale of the mortgaged property is satisfied as 
soon as the sale takes: place and the decretal 
amount is deposited to the credit of the 
decree-holder.. But at the same time the 
Legislature has thought fit to make rules 


` for regulating the‘procedure for annulling 


or giving effect to the sale. These rules 
are included in O. XXI, which deals ex- 
elusively with execution and Ido not think 
it will be a straining of language to hold 
that proceedings connected with the deli- 
very of possession referred to in r. 94 and 
the subsequent rules are proceedings relat- 
ing tothe execution of the decree. From this 
point of view an order under r. 98 would, 
in my opinion, be one relating to execution. 
Whether an order relating to resistance 
against delivery of possession, is appeal- 
able will depend on whether ss. 2 and 47 
apply to it, and I have no doubt that when 
the decree-holder is the auction-purchaser 
and is resisted by the jadgmens-debtor an 
order made under r. 98 is appealable as a 
decree. 

Indeed ina mortgage-suit: it is difficult 
to conceive anything more vital to the 
satisfaction of the decree than the delivery 
of possession to the decree-holder of the 
property which he has purchaged at the 
auction-sale in part or full payment of his 
decr_e. The machinery of the Court sale 
merely substitutes a contract by the Court 
for one by the parties themselves, If the 
gontract had heen made by the parties the 

° : E” 
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‘delivery of possession would have been the 


most important ingredient of the contract 
for sétting off the purchase-money against 
the'decretal sum and Isee no,reason why 
it should be otherwise at a Court sale. - 

I agree, therefore, with *the dissenting 
judgment of Stanley, C. J., in Bhagwati v, 


- Banwari Lal (1) and with the judgment of 


the Calcutta High Court in Hari Charan 
There are 
observations in Sasibhushan Mookerjee v. 
Radhanath Bose (3) to the effect that the 
decree-holder purchaser 


but the decision of that case didnot turn 
upon those observations. Itis difficult to 
see why the generality of the term “ parties 
to the svit” ins. 47 should be limited and 
apply only to questions arisifig before the 
auction-purchase and why a decree-holder 
should cease to bea party merely because 
the Court makes the contract of sale for 
him. 

A reference to r 102 would tosome extent 
seem to support this view. Under this rule 
the decree holder has, but the judgment- 


debtor has not the right to challenge a 
decision under r. 98 by suit and ifes. 47. 


does not apply, then the decree-holder has 
an unfair advantage. If, however, s. 47 is 
held to be applicable, this inequality is 
removed and r. 103 is left to operate be- 
tween the decree-holder purchaser on the 
one hand and a third party acting under 


the” instigation of the judgment-debtor | 


on the other, It has to be admitted, how- 


ever, that the rule still leaves an inequality 


in so far as it penalises a'judgment-debtor 
who may have made an arrangement with 
a third party auction-purchaser that he 
will not take immediate possession (such 
as was disclosed in Hari Charan Dutt v. 
Mon Mohan Nandy (2), but with such a case 
we are not at present concerned, 

But in the majority of cases the judg- 
ment-debtor resists on the ground that the 
property of which delivery of possession is 
sought, was not in fact sold or that if sold, 
the sale was illegal or contrary to the terms 
of the decree. In such an objection the 
auction-purchaser, whether he be the decree- 


holder or a third party, would be a neces- - 


sary party and the order of the Court 


(1) 1 Ind. Cas. 416; 31 A. 82;6 A. L. J. 71; 5 M. 
L. T. 185, 
(2) 20 Ind. Cas. 874; 18 C. W. N. 


27, 
a 25 Ind, Cas, 267; 19°C, W. N. 835; 200. L. J, 
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has no higher. 
_vights than any other auction-purchaser ; 


- 
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disposing of the objection would certainly 
be a decree under s. 47; but the objection 
must be made before delivery of possession. 
In Durga Charan Mandal v. Kalt Prasanna 
Sarkar (4), Bn objection was taken after the 
confirmation o$ the sale but before deli- 
very of possession that the holding was not 
saleable and itwas held that the Mxecution 
Court was competent to investigate it 
under s. 47 provided the judgment debtor 
could show that he was ignorant of the 
processes that led to the sale. 

In the present case the objection of the 
judgment-debtor was that the house on the 


smaller plot had not been sold and that it - 


was not competent for the Courtto sell it. 
In my opinion the objection was one under 
s. 47, C. P. ©., and the order ofthe Court 
in favour of ehe decree-holder was, in my 
judgment, appealable. : 

The appeal,’ thefefore, lies, but as it 
fails on the merits it is dismissed with 
costs. i 

Ross, J.—lagree that the appeal should 
be dismissed. 


ZK. Appeal dismissed. 
ical 26 C. 727; 3 C. W. N. 586; 13 Ind. Dee. (Nn. s.) 
“0 ki 





PRIVY COUNCIL. 
APPEL FROMTHE BomBay HIGH Court. 
December 22, 1924. - 
Present:— Viscount Finlay, Lord 
Atkinson, Lord Phillimore, Sir John 
| Edge and Sir Lawrence Jenkins. 
. SECRETARY or STATE ror INDIA— 
PLAINTIFE—APPELLANT «| 
versus 
GREATINDIAN PENINSULA 
 RAILWAY—Derenpanr— RESPONDENTS. 

Principal and agent--Agreement, construction of— 
Agent allowed share of profits, effect of —Sea Customs 
Act (VIII of 1878), s. 20—Goods belonging to Govern- 
ment—Duty, whether payable. 

Under an agreement between the parties the defend- 
ant agreed to work the plaintiff's Railway, the ultimate 
control and supervision of the Railway being vested in 
the plaintiff. Capital money required for purposes of 
the undertaking was at his option to be provided by 
the plaintiff and all moneys received by the defendant 
in working the undertaking were to be paid to the 
plaintiff. The plaintiff's sanction was required for all 
the expenditure and all money required by the defend- 
ant for the purposes of the. undertaking .was to be 
supplied by the plaintiff. Out of the surplus profits 
arising from excess of receipts over payments 19/20ths 
were to belong tothe plaintiff and the remaining 
1/20th to the defendant. Out of moneys supplied by 


. the plaintiff certain stores were purchased by. the 


defendant Company and imported into India for the 
pse of the undertaking; =~ ; 
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Held, that the defendant Company acted merely as 
ths agents of the plaintiff and that the stores at the 
time of their importation belonged to the plaintiff and 
not to the defendant Company. [p. 103, col. 1.] 
Appeal against the judgment and . decree 
of the Bombay High Court (Sir Norman 


Macleod, Kt., Chief Justice, and Mr. Justice 


Crump), dated the 5th April 1923,in Origi- 
nal Civil Jurisdiction Suit No. 875 of 1923, 
reported as 73 Ind. Cas. 468. 

Messrs. A. M. Dunne and Kenworthy 
Brown, for the Appellant. 

Messrs. G. Lowndes and E. B. Raikes, for 
the Respondent. T: 


JUDGMENT. 

Sir Lawrence Jenkins.—tThis:ap- 
peal isfrom a decree, dated the 5th April, 
1923, of the High Court at Bombay, which 
followed on ajudgment pronounced in a 
Special Case under O. XXXVI of the C. P. 
C. The parties to the case are the Secretary 
of State for India in Councilas plaintif 
and the Great Indian Peninsula. Railway 
Company as defendant, and the question 
stated for the opinion of. the Court; is 
“Whether stores purchased and imported 
by the defendant Company into India for 
the use of the undertaking as mentioned 
in the case are at the time of the impor- 
talion, goods belonging to Government.” 
On the decision of this question. depends 
the liability of the defendant,Gompany to 
pay customs duties under s. 20 ọf the Sea 
Customs Act, VIII of 1878. By this sec- 
tion customs duties are imposed which 
would attach .to the stores unless they 
come within the proviso to the section that 
no such duties shall be levied on goods 
belonging to the Government. The 
answer to the question propounded depends 
largely on the legal effect to be attributed 


to the provisions of the agreement attach- 


ed to the special case; but that this effect 
may be rightly understood a brief sum- 
mary of the facts leading up to it ig 
necessary. 

The deféndant Company was incorpora- 
ted in 1849 by an Act ofthe Imperial Par- 
liament 12 & 13 Vict. Ch. 83. On the 
18th Augest, 1899, the Secretary .of 


State in Council in exercise of powers 
vested in him gave notice to the defend- 


ant Company of his intention to purchase 
the Railwa¥ and worksthat had been con- 


structed together withthe telegraphs and 


the engines, carriages, stogk, plant and 
machinery. belonging to the Railway and 
works, On the 30th July, 1900, an Aet, Q£ 


„e 
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Parliament 63 & 64 Vict. ce. 183 
intituled an “Act to provide for the 
vesting of the Railways and other property 
of the Great Indian Peninsula Railway 
Company in the Secretary of State in 
Council of India and for otber purposes 
was passed. Aftera preamble stating that 
notice of intention to purchase had been 
given and that it was expedient that 
arrangements should be made for the 
future working of the the Railways of the 
Company it was enacted thatas from 30th 
June, 1900, the Railways and works should 
by virtue of the Act be transferred to and 
vested in the Secretary of State in Council. 
This then is how matters stood at the 
date of theagreement attached tothe case, 
and if is to be borne in mind that at its 
date the Secretary of State in Council had 
become and was the owner of the Railway 
undertaking and all that pertained to it. 
The agreement wasmadeon the 2ist Decem- 
ber, 1900, between the Secretary of State 
in Council of the one part and the defend- 
ant Company of the other part, and in the 
opening recital it is stated that it had been 
agreed between the parties that the defend- 
ant Company should maintain, manage 
and work the Great Indian Peninsula 
system onthe terms thereinafter mention- 
ed. Thisrecital is important; it is the 
key to themeaning and effect of the ela- 
borate provisions that follow; on examina- 
tion they will be found to be merely ancil- 
lary to the recited agreement. ; 

Thus itis for the purpose of the contract 
that the plaintif is to hand over to the 
defendant Company the Great Indian Penin- 
sula Railway system together with the 
rolling stock plant and machinery belong- 
ing thereto (cl. 5); and for the purpose 
of the undertaking that he is to deliver 
to the defendant Company all stores be- 
longing to the Great Indian Peninsula 
system (cl. 6). There is no derogation 
here from the property vested in the 
Secretary of State in Council. 

Provisions follow for the maintenance 
and management of the undertaking which 
impose on the defendant Company the 
obligation to keep the undertaking and the 
rolling stock plant and machinery belong- 
ing to the undertaking in good repair 
and good working condition to the satis- 
faction of the Secretary of State (cls, 10 
and 11). Then there are provisions as 
“to the use and working of theundertaking 
and theconveyance of traffic throughout 


which the ultimate control is with the 
Secretary of State (cls. 15-22). 

Capital money required for-the purposes 
of the undertaking is at his option to be 
provided by the Secretary of State or to be 
raised by debentures or debenture stock on 
such terms ashe should determine (cl. 22 a.) 
All money received by the defendant 
Company in respect ofthe undertaking is 
to be paidinto the Treasury ofthe Govern- 
ment of Bombay or such other Treasury 
as the Secretary of State should direct 
or into the Bank of England to the account 
of the Secretary of State: all money required 
by the defendant Company for the pur- 
poses ofthe undertaking is to be supplied 
by the Secretary of State ; and the Secretary 
ot State’s sanction 1s required for all expen- 
diture. (Clauses 23, 24 and 25)” The accounts 
are to be kept in accordance with the Secre- 
tary of State’s requirements. In all matters 
relating to the undertaking not specially 
provided for the defendant Company is 
subject to thesupervision and control of 
the Secretary of State (cl. 45). 

By cis. 49, 51 a ban is placed (a) on borrow- 
ing by the Company, (b) on ils engagement 
in any other business and (c) on its ac uisi- 
tion of property in India during the con- 
tinuance of the contract without thesanction 
of the Secretary of State. And at the 
determination of the contract on the 30th 
June, 1925, the Company is to give to 
the Secretary of State possession of the 
undertaking together with the rolling stock 
plant and machinery belonging thereto 
and all stores and other articles specified 
in cl. 66, 

These provisions (in their Lordships’ 


opinion) are for the purpose of carrying, 


into effect the recited agreement for the 
maintenance management and working of 
the Great Indian Peninsula Railway system, 
and under them the defendant Company 
is the agent and no more than the agent 
of the Secretary of State. In so saying 
their Lordships do not overlook the terms 
of cl. 39 (4) under which the surplus 
arising from excess of receipts over pay- 
ments is to belong as to nineteen equal 
twentieth parts thereof to the Secretary of 
State and as to one equal twentieth part 
thereof in the defendant Company. In 
their opinion the contention that this 
points to the Secretary of State and the 
defendant Company being co-adventurers 
or partners is not well-founded; the appro- 
priation. of one twentieth to the defendant 
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Company is not to be ascribed to any 
proprietary interest initbut is a remune- 
ration for services rendered by it as agent 
for the Secretafy of State. 

The money for the purchase of the stores 
to which this case relates was supplied 
by the Secretary of State and it was agent 
for the Secretary of State that the defend- 
ant Company purchased andimported the 
stores into India, for the use of the un- 
dertaking. In the circumstances the High 
Court rightly held that the stores at the 
time of importation belonged to the Govern- 
ment and their Lordships will, therefore, 
humbly advise His Majesty that this 
appeal should be dismissed. 

There wil? be no order as to costs. 

Z, K. R Appeal dismissed. 

Solicitor for the Appellant.—Solicitor, 
India Office. 

Solicitors for the Respondent.—Messrs. 
Foyer, White Borrett & Black, 


ALLAHABAD HIGH COURT. 
Crviz MISCELLANEOUTS Case No. 76 or 1925, 
April 14, 1925. 

Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 

Musammat RAJA DEVI AND ANOTHER— 
PLAINTIFFS—A PPLICANTS 
VET sus 
MUHAMMAD YAQUB AND ANoTRER— 
DEFENDANTS—OPPOSITE PARTIES. 

Registration Act (XVI of 1908), s. 2 (6), (9)—Con- 
tract for sale of fruit crop not in existence, whether 
requires registration—Memorandum of notes of agree- 
ment, whether registrable. 

A contract for the sale of mango and other fruit 
crop not in existence at the time of the contract is a 
contract with regard to moveable property only and 
as such does not require registeration. [p. 109, col. 2.] 

A document containing a memorandum of notes of 
an agreement of sale of future erops does not require 
registration. [p. 110, col. 1.] 


Reference made by the First Subordinate 
Judge, Saharanpur. 

Dr. M. L. Agarwala, for the Applicants, 

Mr. Shiva Prasad Sinha, for the Opposite 
Parties. < 


JUDGMENT.—This is a Reference by 
the Judge of the Court of Small Causes 
at Saharanpur, under O. XLVI, r. lof the 
C. P.O. asking this Court to express its 
opinion in regard to two questions which 
are set out in the order of reference. The 
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matter is really a very simple one. The 
plaintiff was the owner of a mango grove 
of which she gavé the crops to the defend- 
ants for three years atan annual price of 
Rs. 400. The defendants took the crops 
for the first year and paid the price. They 
took the crops for the second year but did 
not pay, with the result of a suit by the 
plaintiff for a sum of Rs. 400 and Rs. 31 
interest. 

The first question that we are asked is 
whether a contract for sale of a crop of 
mango fruit not in existence at the time 
of the contract is a contract relating to 
moveable or immoveable property ? 

We have not the smallest hesitation in 
holding that it is a contract in reference to 
moveable property and assuch did not require 
a registered document. Growing crops are 
excluded bys. 2, sub-s. (6) of the Registration 
Act from the term “ immoveable property ` 
and are similarly included by sub-s, (9) in 
the term “moveable property.” The only 
suggestion made to us on behalf of the 
defendants is that the crop was not, in fact, 
growing at the time the arrangement was 
entered into. This seems to us a purely 
artificial distinction. To allow it any force 
at all would be to create a situation in 
which no one could ever possibly know 
whether a particular agreement dealt with 
moveable property or whether it did not. 
This is sufficiently plain from the considera- 
tion that it is entirely impossible to know 
exactly at what moment a crop comes into 
existence or whether it was or was notin 
existence at any particular moment or on 
any particular tree, We are quite satisfied 
ihat the fact that the crop was not actually 
in existence at the time does not take it 
out of the category of a “ growing crops” it 
would of necessity be a growing crop at the’ 
time of contract took effect; and, therefore 
the subject of the contract was moveable 
property. We have considered those of 
the cases quoted bythe learned Judge of 
the Court of Small Causes which are in 
the leas? degree relevant, 


Of these there «æ» 


are only two cases which are really in point, e 


The learned Judge quotes Mathra Das v. 
Jadubir hapa (1), as being a case relied 
upon by the defendants, It is admitted 
here that, in fact, no reliance can be placed 
on it on behalf of the defendants. It ig 
directly in favour of the plaintiff, The other 
case is Sukry Kurdeppa v. Goondakıðl Nagi- 


6 
(1) 3 A, li, J. 138; (A, W, N. (1906) 4: 28 A, 277, . , 
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reddi (2\,a casein which the dispute was 
about an agreement providing for the 
drawing of toddy from palm trees. We need 
not deal with that case any further than to 
say that we are unable to appreciate the 
distinction between the fruit of a tree and 
the juice which is drawn from the trunk of 
that tree. In both cases there is obviously 
a question of the produce of the tree and in 
both cases the tree is left standing after 
the removal of the produce. Further it 
appears to us that the decision in Sukry 
Kirdeppa v. Goondakull Nagireddi (2) was 
directly in the teeth of the Registration 
Act (XX of 1866),s. 2 which was then in 
force and which was not referred to. There 
again we have moveable property declared 
to include growing crops and fruit upon 
trees. We havealready said that we fail to 
see ‘any distinction between the fruit ofa 
‘tree and the puice of a tree and moreover 
in sub-s. (9) ofs. 2 of the present Registra- 
‘tion Act XVI of 1908) the words “juice 
in‘trees” have been expressly added to 
the: definition of moveable property. It 
is ‘not necessary to deal further with either 
of ‘these cases. We answer the first ques- 
tion of the learned Judge of the Court of 
Small Causes by saying that a contract for 


sale of mango and other fruit crop not in‘ 


existence at the time of contract is indubi- 
tablya contract with regard to moveable 
property only and as such does not require 
registration, l 

The second question is whether an agree- 
mentin writing, but unregistered, executed 
by the purchaser of the crop binding him- 
self to pay the price of future crops, which 
he might have purchased through an oral 
agreement; is binding on him, and can be 
proved against him? 


We have had the document in question 
read to us. It is certainly in no sense a 
formal document at all. There is a complete 
absence of any words of actual transfer. 
The nearest approach to those words is that 
there is a statement that bag h@mare pas 
rahega. But reading the document as a 
whole we haveno hesitation in saying that 
it was no sense a formal agreement but that 
it merely contains a brief memorandum 
of notes of what was agreed between the 
parties. a 

Under these circumstances we hold that 
there Was no need for the document to 
be, registered and that the contract could 
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be proved .ali unde, With this answer let 
the Reference be returned. The costs will 


be costs in the cause. 


LA 
Aa Reference returned, 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcottTa Hic Court. 
December 11, 1924. 
Present:—Lord Dunedin, Lord Atkinson, 
Mr. Ameer Ali and Lord Salvesen. 
Srimati KATYAYANI DEBI—APPELLANT ’ 

TENSUS i 
UDOY KUMAR DAS—RESPONDENT. 

Landlord and tenant—Permanent tenancy—Tenant; 
position and duties of—Trespass, effect of-—Suspension 
of rent, when can be claimed. , 

Under a permanent and transferable lease held on a 
fixed rent which iscommon in Bengal, the tenant 
virtually becomes the proprieaor of the surface of the 
land subject only to the payment of the stipulated vent, 
and tha lessor and th: suczesding landlords have no 
interest in the lands except in so faras they forma 
security for payment of the rent. When the rent falls 
into arrears the landlords only remedy is to bring 
the tenure to sale by public auction on the execution 
of a decree for payment of rent. The purchaser of the 
tenure in such a case acquires title to the lands on the 
terms of the original lease unaffected by any encum- 
brance created by previous tenants. The duty of a 
tenant under such a lease is to protect himself against 
illegal encroachments by others on the lands of which 
he has the exclusive possession. Ifhe fails to do so 
it cannot prejudics the landlord’s claim forrent. In 
the case of sucha leasethe landlord cannot in the 
ordinary casa know whether the possession of a 
particular area of land by a third person is adverse to 
the tenant or has taken placa with his consent. He 
cannot, therefore, safely sue an action at his own 
hands for ejectment -of a trespasser, as he might 
always be met with the objection that -ths apparent 
trespass was acquiesced in by the tenant who can do 
with the lands ashe pleases under the terms of the 
lease, [p. 11], cols. 1 & 2; p. 112, col 1] i 

The doctrine of suspension of payment of rent, 
where the tenant has not been putin possession of a 
part of the subject leased, is applicable only where the 
rent isa lump rent for the whole land leased treated 
as an indivisible subject. It has no application to a 
case where the stipulated rent is so much per acre or 
bigha. [p. 112, col.2.) | 

Appeal from the judgment and decree of 
the Caleutta High Coart (Sir John Wood- 
roffe, Krt., and Mr. Justice Cuming), dated 
the 3lst May 192], and printed as 69 Ind. 
Cas. 117. , 

Messrs, L. De Gruyther and A. Majid, for 
the Appellant. 

Messrs. 4. M. Dunne and B. Dube, for 


the Respondent. i 
JUDGMENT. 

Lord Salvesen.—This is an appeal 
from the High Court of Judicature in Bengal 
in two aetions for arrears of rent brought 
by the respondent against the appellant. 
The respondent is the succgssor-in-title to 
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acertain Tagore, who, on the 27th Novem- 


ber, 1878, granted a reclamation lease of ‘ 


certain lands which were then lying waste 
and in a state°of jungle, ata rate which 
fell tobe calculated at 13-annas per bigha 
of the area embraced in the lease. Since 
the date of the lease the greater part of the 
‘area has been brought under cultivation 
and has been in the possession-of several 
successive tenants. The appellant acquired 
the tenant’s rightsin the lands asa purchaser 
at a sale in execution of a decree for arrears 
of rent due by the prior tenant. 

For the purposes of this appeal, in which 
asingle question ofimportance has been 
raised, it isonly necessary to consider the 
state ofsmattérsat the time of the appellant's 
purchase, which tgok place in 1894. The 
appellant then obtained possession of the 
whole lands within the boundaries mention- 
ed in the lease with two exceptions — (1l) a 
small area of 61 acres or thereby to which 
her husband had established a paramount 
title dating from 1875 against the original 
lessor, and (2) a much larger area of which 
her husband had taken possession’ without 
any title some six years. previously and of 
which he had continued to hold possession, 
notwithstanding certain efforts by the pre- 
vious tenant to eject him. 

From 1894 until the first of the two suits 
now under consideration was raised in 1917 


the appellant paid without objection the. 


rent of Rs. 4,800 which had been fixed as 
between the prior lessee and the then land- 
lord, tobe the rent due under the lease in 
question. In her defence to this suit the 
appellant contended that she was entitled 
to an abatement of rent in respect of such 
portions of the area embraced within the 
boundaries of the lease ef which she was 
not actually in possession.’ It was conceded 
that she is entitled to an abatement of rent 
applicable to the 61 acres above referred to 
and this has been allowed by the judgment 
under appeal. The controversy that still 
remains to be determined is whether she is 
entitled to a corresponding abatement in 
respect of the much larger area which her 
husband continued to possess and which is 
now possessed by his representatives, 

The lease which is evidenced by the ka- 
buliyat of 27th November, 1878, is of a kind 
which is familiar in the Province of Bengal. 
As it expressly bears if is permanent and 
transferable and a fixed rent. The tenant 
under sucha lease virtually becomes the 
proprietor of the surface of the lands sub- 
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ject only to the payment of the stipulated 
rent, and the lessor and succeeding land- 


lords have no interest in the lands except in 


so faras they form a security for payment 
ofthe rent. When the tent ial: dite na 
the landlord’s only remedy is to bring the 
tenure to sale by publie-auction on the exe- 
cution of a decree for payment ofrent. The 
purchaser of the tenure, as has now been 
settled by a long series of authorities in 


the Indian Courts, which are enumerated in ` 


the learned and exhaustive judgment of Mr. 
Justice Mookezjee, acquires title to the lands 
on‘the terms of the original lease unaffected 
by any incumbrances created by previous 


tenants. Anincumbrance is defined by e.. 


161 of the Bengal Tenancy Act, 1885, as 
any “rightor interest created by the tenant 
on his tenure or holding or in limitation of 
his own interest therein, and not being a 
protected interest.” There is no ‘question 
in this case of any protected interest but 
only of such right as the appellant's late 
husband may have acquired in respect of 
his possession ofa portion of the lands 
embraced in the lease for a period exceed- 
ing 12 years. 

At the date when the appellant acquired 
the lease by purchase only six years of ad- 
verse possession by her husband had run 
against the former tenant. Itis admitted 
that she could immediately have put an end 


to this tortious possession by her husband | 


on her purchasing the tenure. She did not 
do so, but allowed him to continue in pos- 
session, so that it may be assumed that he 
and his heirs have acquired by limitaticn 
an absolute right as against the present 
tenant to continue in possession. 

The case for the appellant is that this 
right which her husband has acquired 
against her is also good against the respond- 
eut asin right of thelandlord’s interest under 
the lease.» It was argued that the lessor had 
a title to eject the trespasser and that, if he 
did not do so, the trespasser obtained a 
title by Jimitation against him as well 
as against the tenant and that; as the latter 
is now deprived of the possession of the 
lands, she is entitled, in a question with the 
landlord, $o an abatement of rent. There 
is a long and consistent body of authority 
to the opposite effect in India, and although 
the mater has not been made the subject 
of direct decision by this Board theiy Lord- 
ships see no ground for doubting the 
soundness of the decisions referred: to*in 
the judgment of the High Court, . * 
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The duty of a tenant under a perpetual 
tenure such as the onein question is to 
protect himself against’ illegal encroach- 
ments by others on the lands of which he 
has the exclusive possession. Ihe fails to 
do so he cannot prejudice the landlord's 
claim for rent. The considerations which 
appear to their Lordships to be conclusive 
are those stated by Peacock, C. J., in 
Womesh Chunder Goopto v. Raj Narain Roy 
(1) and connected appeal and which are 
quoted in the judgment of the High Court. 
It has also been pointed out in other judg- 
ments that the landlord cannot in the ordin- 
ary case know whether the possession of a 
particular area of land is adverse to the 
tenant or has taken place with his consent. 
He ‘could not, therefore, safely sue an action 
at his own hand for ejectment of a tres- 
passer, as he might always be met with the 
objection that the apparent trespass was 
acquiesced in by the tenant, who can deal 
with the lands as he pleases. 

On the assumption thatthe High Court 
has correctly stated the law applicable, 
the appellant nevertheless maintained that 
under the terms of the particular kabuliyat 
she was entitled to succeed. The clause 
quoted is in the following terms :— 

“Should any dispute about the boundaries 
given below arise with any malik we will 
report it to you and you will investigate it. 
If through neglect we lose hold of any land 
we will be answerable and will compensate 
you for the same.” 


The latter part of the clause, which in 
their Lordships’ judgment is directly appli- 
cable to the present case, is adverse to the 
appellant's contention. It was entirely 
through her own neglect that she lost pos- 
session of the lands now occupied for more 
than 12 years of her own tenancy by her 
husband. So far as these lands were con- 
cerned he was a mere trespassers and it is 
of no consequence whether a trespasser is 
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put in possession of same, she is entitled 
to suspend payment of the rent of the 
remaining area, was decided adversely to 
the appellantin all the lower Courts, and 
their, Lordships see no reason for differing 
from their judgments. The doctrine of sus- 
pension of payment of rent, where the ten- 
ant has not been putin possession of part 
of the. subject leased, has been applied 
where the rent was a lump rent for the 
whole land leased treated as an indivisible 
subject. It has no application to a case 
where the stipulated rent is so much per 


So far their Lordships are in entire 
agreement with the judgment of the High 
Court, and this is sufficient for*the disposal 
of the case. 

An alternative ground of judgment is 
based upon a Settlement which took place 
between the former landlord and tenants 
of the lands in question, under which 4 
compromise was arrived at to the effect 
that the tenants should not be entitled to 
apply for abatement of rent on any ground 
whatever in respect of the area of 4,300 
bighas then found to be the measure- 
ment in their occupation. Their Lord- 
ships are not at present, satisfied that such 
an agreement between the lessor and the 
former tenants would necessarily be binding 
on a purchaser of the tenure at an auc- 
tion-sale, but, as the point is unnecessary 
to the decision of the case, they refrain from 
expressing any opinion upon it. | 

Their Lordships will, therefore, humbly 
advise His Majesty that the .appeal ‘should 
be dismissed with costs, 

Z.K Appeal dismissed. 


Solicitors for the Appellant.—Messrs. ' 


Watkin & Hunter. 
Solicitors for-the Respondent.—Messrs. 
W. W. Bose & Co. 


-a malik or holds some inferior position. < . 


With regard to the earlier part of,the clause 
it may be held to cover the dispute with 
regard to the 61 acres ofland that have been 
duly investigated and in respect of which an 
abatement of rent corresponding to the area 
has been made. The further contention 
(which was but faintly maintained) that as 
this plot of ttie land was originally em- 
‘brace@g within the boundaries of the tenure 
and that as the appellant has not been 
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NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
Civin Revision No. 33 or 1924. 

December 12, 1924. 
Present :--Mr. Baker, J. C. 
JAGAN NATH—Decres-Hotpgr— 
APPLICANT 
versus 
SHRINIW AS—J opement-DEsTor— 
Non-APPLIOANT, 
Limitation Act (IX of 1908), Seh, I, Art, 182 (6)—~ 


y 1. 
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Execution of decree--Assignment of decree—Substitu- 
. tion of names, application for, whether step-in-aid of 
execution—Civil Procedure Code (Act V of 1908), O. 
XLVII, r. 1 (1)—Review—Wrong exposition of law, 
whether ground *for review. 


An application by the transferee ofa decree for. 


substitution of his name for that of the decree-holder’ 
is an application to take a step-in-aid of execution 
within the meaning of Art. 182 (5) of Sch. I to the 
Limitation Act and operates to extend limitation for 
execution of the decree. [p. 113, col. 2. 

_ Pitam Singh v. Tota Singh, 29 A. 301; 4 A. L. J. 184; 
A. W, N. (1907) 74, relied on.. 

A judgment cannot be- reviewed under O. XLVII, 
r. 1 (1) of the C. P. O. on account of some mistake 
or error apparent on the face of the record; where 
the alleged mistake or error is a wrong exposition of 
the law. [p. 114, col. 1.] 

Shrimait Garabini Kamarin v. Surja Narain Singh, 
75 Ind. Cas. 177; 3 Pat. 134; (1923) Pat. 361; 5 P. L. T. 
52; (1924) A. I. R. (Pat.) 250, relied on. 

Revision application against an order of 
the Small Cause Court; Nagpur, dated 
the 26th November 3923, in Miscellaneous 


Judicial Case No. 87 of 1923. 


: Mr. M. D. Khandekar, for the Applicant. 
Mr. A. V. Vazalwar, for the Non-Appli- 
cant. : 


ORDER.—This is an application for 
revisign of an order of the Small Cause 
Court Judge, reviewing the previous order 
in execution proceedings and holding that 
‘the application for execution is barred by 
time. 

The facts are that a minor through his 
guardian got a money-decree in the Small 
Cause Court, Nagpur, against the non-appli- 
canton 18th December 1917. The minor 
decree-holder assigned: this decree to the 
“present applicant on 20th December 1917. 
The assignee applied for substitution of 
his name on 25th February 1918. The non- 
applicant objected and the case came in 
revision to this Court: After the disposal of 
the application in this Court the assignee 
presented a fresh application for sub- 
stitution of his name on 24th March 1919. 
This application went on till 17th 
January 1920 when the applicant’s name 
was substituted. The applicant presented 
another application for execution on 4th 
November 1922, which was dismissed for 
default on 2lst February 1923. ‘On the 
23rd February 1923 the applicant present- 
ed another application for execution. 
The non-applicant objected that it was 
time barred, but the Judge of the Small 
Cause Court overruled the objection 
and found that the application was 
already held “to. be in time on 18th 
November 1922. This order was paSsed as 
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an ex parte order and on 8th August 
1928, the non-applicant applied for review 
and Mr. R. N. Trivedi (successor of the 
First Judge) allowed the review applica- 
tion and held that the application dated 
áth Novembér 1922, was not filed within 
the three years’ period allowed hy law, 
and hence the application for execution 
was barred. ; 

The applicant applies in revision against 
the review order. The grounds of appli- 
cation raise several technical objections, 
but I need not deal with. them at great 
length, as on the merits I am of opinion 
that the order of the Small Cause Court 
Judge is wrong. The grounds of his 
order are that the orderof 18th Novem- 
ber 1922 held the application dated 4th 
November 1922 to be within time- without 
notice to. the non-applicant and that this 
order could not operate as res judicata, 
that the application of 4th November 1922 
was not filed within 3 years Df the date 
of any application for execution ; that notice 
was ordered to be issued on the 15th Octo- 
ber 1919, i. e., more than 3 years before 
Ath November 1922, so the application of 
4th November 1922 was time barred : and 
that the order dated 7th Jaunary 1920 
did not furnish the starting point of any 
time taken as the Court simply ordered 
the substitution of names on that day and 
the decree-holder did not take any appli- 
cation for execution or take any steps-in- 
‘aid of execution on the said date. Hence 
the application for review of the order 
was allowed and the application for execu- 
tion was held to be time barred. 

The question is whether the execution 
application dated 4th November 1922, is 
time barred, and this depends upon the 
decision whether the application of 3rd 
January 1920 for substitution of names 
is a step-in-aid of execution. The Judge 
of the lowex Court is in error in supposing 
that the application for substitution of 
names is nota step-in-aid of execution. In 
Pitam Singh v. Tota Singh (1) it was held 
that an apphication by the transferee of a 
decree to substitute his name for that of 
the decree-holder is a step-in-aid of execu- 
tion. This has been followed by the Madras >` 
and Calcutta High Courts and the view 
of the lower Court that no fresh starting 
point of limitation commenced from the 
proceedings substituting the plaintifs name. 


| e 
(1) 29 A. 301; 4 A. L. J. 184; A. W.N. (1907) 74, 
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is inccrrect. The application of 4th Novem- 
ber 1922 is within 3 years of the applica- 
tion of 3rd January 1920, for substitution 
of names, and the present application 
for execution dated 23rd February 1923 
is, therefore, also in time. The case must 
go bick for disposal on the merits. 

Several technical points have also been 
raised by the applicant. I only think it 
necessary to deal with one of them and 
that the most important. It has been re- 
cently laid down in Shrimati Garabini 
Kamarin v. Surja Narain Singh (2) that a 
juigment cannot be reviewed under O. 
XLVII, r. 1 (1), on account of some mistake 
or error apparent on the face of the record 
when the alleged- mistake or error is a 
wrong exposition of law. 

The order of the lower Court is set aside 
and the case is sent back for disposal on 
the merits. Non-applicant will bear the 
costs in both Courts, 

Order set aside. 


Z.K. œ 
(2) 75 Ind. Cas. 177; 3 Pat. 134; (1923) Pat. 361; 5 P. 
L, T. 52; (1924) A. L R. (Pat) 250. 





PRIVY COUNCIL. 
APPEAL FROM THE LAHORE Hien COURT, 
December 22, 1924. 
Present:—Lord Sumner, Sir John Edge 
and Sir Lawrence Jenkins. 
HASHMAT ALI AND ANOTHEER—DEFENDANTS 
~ APPELLANTS 


F VETSUS 
Musammat. NASIB-UL-NISA—PLAINTIPES 
— RESPONDENT. 
Custom—Succession—Syeds of Kharkhanda im 

Rohtak District--xelusion of sisters by brothers— 
Representation—Hjectment suit—Burden of proof. 

_ Where a person sues to recover property of which he 
is not in possession he can only recover possession by 
establishing his own title as against the defendant, 
regardless of what has been determined in other suits 
in which the same property was claimed by rival 
claimants of the plaintiff as against the defendants. 
Among Syeds of Kharkhanda in the Rohtak District 
custom is followed in matters of inheritance in pre- 
ference to the Muhammadan Law, and brothers succeed 
to the property of a deceased brother to the exclusion 
of sisters, the heirs ofa pre-deceased® brother being 
entitled to the share which their father would have 
taken had he been alive. [p. 115, col. 2; p. 116, col. 1.) 


Appeal from a decree of the Lahore High 
Court, (Mr. Justice Wilberforce and Mr. 
Justice Martineau) in First Civil Appeal 
No. 2422 of 1915, dated the 23rd July 1921, 
and printe? as 66 Ind. Cas. 494, varying 
thate of the Senior Subordinate Judge, 
Rohtak, dated,the 28th May 1921, 
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Messrs. A. M. Dunne, K. C., and J. M. 
Parikh, for the Appellant. 

Messrs. De Gruyther and W. Wallach, for 
the Respondent. . 


JUDGMENT. 

Sir Lawrence Jenkins.—This is an 
appeal froma decree, dated the 23rd of 
July 1921, of the High Court of Judica- 
ture at Lahore, varying a decree, dated the 
28th of May 1815, of the Court of the Senior 
Subordinate Judge of Rohtak. 

The suit is brought by Musammat Nasib- 
ul-Nisa to recover possession of immove- 
able property described in the plaint on the 
ground that it formed part of the inherit- 
ance left by her uncle, Mir Barkat Ali and 
on the death of Musammat Bismillah Begam, 
his last surviving widow, de%olved on her as - 
his customary heir, 

Though the record is voluminous, the 
points now in issue are narrowed down 
to two: (a) whether the whole of the pro- 
perty claimed formed part of Barkat Alis ~ 
estate, and (b) whether the plaintiff has 
established that she is his customary heir. 
The items claimed include a moiety of the 
villages of Salakhni and Kanal. ° 

Up to the mutiny the entirety of these 
villages belonged to Bisharat Ali. They 
were then confiscated for his alleged de- 
fault of duty. But on the application of 
Barkat . Ali, whose military service had 
earned him the good will of the authorities, 
the villages in 1858 were restored to him 
and Umrao, Bisharat’s son, and their names 
were entered in the Revenue Records. The 
Subordinate Judge held that the name of 
Barkat Ali was included as part owner 
without any apparent rhyme or reason by 
Barkat Ali himself when Umrao was a 
mere boy of 14, that Barkat Ali had 
never been in actual possession or enjoy- 
ment of the villages and that the de- 
fendants had so long been in adverse 
possession of them against Barkat Ali 
and his successors that the plaintiff was 
not entitled to lay any claim to them, 
The High Court, for reasons which appear 
in its judgment, took a different view and 
held that the moiety of these villages be- 
longed to Barkat Ali. 


Their Lordships agree with this conclu« 
sion. - ‘ 

Has then the plaintiff established her 
claim to be the customary heir of Barkat 
Ali? The members of his family are 
Muhanimadan Avab-Sayads of Kharkhanda, 


+ 
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Tē- 


Their 


lationship to him is shown in the following pedigree :— 





MIR sik TARA 


ee ae We 
Mir Hidat Ali j Mir Inayat Ali 
( \ Iradat Ali 
Mir Raushan Ali Mir Rahmat Ali, | 
whose widow, ae a Akbar Ali 


Musammat Meero, 














died childless. f | 
Mansab Ali. ` Himayat Ali . Musammat Ahmadi- 
ul-Nisa, claimant, 
No 2, wife of 
Khurshaid Ali, 
defendant No. 2, 
| l 
_ Mir Barkĝt Ali, Mir Sarfaraz Ali, Musammat Azim- | Musammat Musammat Rafi-un- 
died childless in 1872 died before 1872 un-nissa Umdat-un-Nisa un-Nisa 
- leaving three widow l | 
1) aapa eT a | Mir Aman Ali, 
egam, who died in 1 Nasib-un-Nisa, n i M : Ali. married the 
(2) Musammat Masia plaintiff, wife of WADA. R plaintiff 
Begam, who died in Mir Aman Ali. 
1888 and 
(3) Musammat Moti Begam, i 
who died in 1882. 
aa ee ET ee KAN en ae ) 
Mir Afzal Ali, Jawad Ali. Shamshad Ali. Sikhawat Ali, Sadiq Ali. 


_ tlaimant No. 3. 


Barkat Ali died in 1872 without issue 
but survived by the three widows shown in 
the pedigree. Contrary to the rule of 
Muhammadan Law, they succeeded to the 
whole of his estate, for an interest termin- 
able with their lives and with aright of 
survivorship as between themselves. ; 

Musammat Bismillah Begam was the 
survivor, and on her death in 1909, three 
members of the family instituted three 
separate suits, each claiming as heir of 
Barkat Ali to recover possession of the 
property now in suit. One was brought by 
Musammat Nasib-ul-Nisa, one by Musam- 
mat Ahmad-ul-Nisa, and the third by Mir 
Afzal Ali, They were consolidated and 
heard together. The second and third fail- 
ed, and no appeal has been preferred; in 
Nasib-ul-Nisa’s a decree was passed in her 
favour on appeal, and it is against that 
decree that the present appeal has been 
preferred. ` 

For Nasib-ul-Nisa it has been argued 
that, as the heirship of her two rival 
claimants has been negatived, hers must 
be taken to be established even as against 
the defendants. But their Lordships can- 
not assent to this contention. The defend- 


ants, though without title, are in posses- 
sion and the plaintiff can only recover that 
possession by establishing her own title as 
against them, regardless of what has been 
determined in the other two suits, 

Appended to the Subordinate Judge's 
judgment are nine pedigrees, G-I to G-IX, 
showing the family relationship at the date 
of the several successions said to support 
the customary rules of succession on which 
the plaintiff relies. Their correctness is 
not questioned and the actual succession in 
each case is proved, not merely by oral 
evidence, but by judicial decisions or 
revenue orders made in mutation proceed- 
ings. ° 

The devolutions to which théy relate have 
been accurately investigated by the High 
Court amd it would serve no useful pur- 
pose for their Lordships to travel over the 
same ground. 

What has to be determined is the infer- 
ence to be drawn from them as to the rules 
of succession relevant to the plaintiff's 
claim in this suit.. 

They corroborate the or&l evidence that 
in this family custom is followed inematterg 
of inheritance, and this, in their Lordships’ 
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opinion, is established beyond controversy. 
So the present enquiry is not whether in 
relation to the particular succession now in 
question the ordinary personal law is super- 
seded by a custom, but what is the custom- 
ary rule that regulates it. 

That there is a customary rule which 
entitled Barkat Ali’s widows to succeed as 
heirs to his estate for limited interests is 
not disputed; itis equally clear that there 
is a rule of inheritance in this family which 
_ entitles brothers to succeed to the exclu- 
Sion of sisters. Applying these two rules 
to the succession on the surviving widow's 
death, if Sarfaraz Ali had survived, he 
would have inherited Barkat Alis pro- 
perty to the exclusion of his sisters. But 
Sarfaraz Ali was dead, and the plaintiff, 
his daughter, alleges that by the code of 
.customary rules regulating succession. in 
this family, the principle of representation 
is sanctioned, and she claims that by virtue 
of it-she, as Shrfaraz Ali’s daughter, in the 
absence of male issue, represents him and 
stands in his place. Their Lordships agree 
that representation isa part of the rules of 
succession in his family. It is settled by 
judicial decision that a son in matters of 
inheritance represents his deceased father, 
and the record discloses instances of succes- 
sion in which a widow was recognized as 
the representative of her husband, and a 
daughter as the representative of a deceas- 
ed uncle. Itis thus shown that sex is not 
abar to representation, but that widows 
and daughters in the absence of sons can 
claim the right in their favour. 

But then it is said that no instance is 
proved of an actual succession by a brother's 
daughter, and therefore, it is argued, 
the necessary custom that precisely covers 
this case has not been proved. But if there 
be a rule that entitles an uncle's daughter 
to be her father’s representative for the 
purpose of inheritance, it would be anoma- 
lousand arbitrary to withhold from a bro- 
ther’s daughter the same right, and their 
Lordships hold that the High Court rightly 
decided in Nasib-ul-Nisa’s favour. “ In their 
Opinion, therefore, this appeal should be 
dismissed, and they will humbly advise 
Fis Majesty accordingly. The appellants 
must pay the costs off this appeal” 

Z.K. > r Appeal dismissed. 

Solicitors for, the .Appellants.—Messrs: 
T. L. Wilson & Co. 

Selicitors for the Respondent. —Messrs. 
Rankin Ford & Chester, 
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Joint HINDU FIRM OF KHUSHALDAS- 
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Hindu Law—Joint Hindu family—Ancestral trade 
—Manager, position of—Muinor co-parcener, how far 
bound by acts of manager—-Guardian, authority of— 
Contract entered into by guardian—Minor, whether can 
sue for specific performance—Natural guardian, power 
of. 

Where a minor isa member of a joint Hindu family 
and as such entitled toa share in an ancestral trade, 
the manager of the family can, so long as it be benefi- 
cial to the minor, continue the trade on the minor's 
behalf, Minor members of the familyare bound by 
acts of the manager which are necessarily incident to, 
and flowing out “of, the carwing out such trade. 
[p. 118, col. 2.] 

Ramlal Thakursidas v. Lakhmichand Muniram, 1 B, 
H. O. R. App. öl at p. Tl and Raghunathji Tarachand 
v. Bank of Bombay, 2 Ind. Cas. 173; 34 B. 72 at p. 85; 
11 Bom. L. R. 255, followed. 

Petumdoss v. Ramdhone Doss, Taylor’s Esports 279; 
2 Ind. Dec. (o. s.) 168 and Kishen Parshad v. Har 
Narain Singh, 9 Ind. Cas. 739, 381. A. 45 at p. 51; 15 
O. W. N. 321; 8 A. L. J. 256; 9M. L. T. 343: 13 QL. 


J. 345; 21M. L. J. 378; 13 Bom. L. R. 359; 33 A272; 


(1911) 2 M. W. N. 395 (P. C.), referred to. 

Where the family trade is that of dealing in im- 
moveable properties it would undoubtedly be an act 
necessarily incidental to the carrying on of such 
trade to sell property which had been purchased for 
the purpose of sale. Even if the general business of 
a family be not that of dealing in property but lend- 
ing money on mortgages and if in the course of such 
business the family had to purchase properties in 
satisfaction of their debts in order to avoid loss, it 
would again be an act. incidental to the carrying cn 
of such trade to sell such property and convert it into 
cash when a favourable opportunity offers itself te the 
manager, [p. 119, cols. 1 & 2.] 

A party filling a fiduciary character like that of a 
guardian is authorised to perform any act which is 
manifestly for the infant's benefit. [p. 120, col. 2.] 

A manager of a joint Hindu family is competent to 
alienate property belonging tothe jomt family for 
purposes which are not only necessary. but are 
beneficial to the joint family estate, so as to bind the 
eK of all co-parceners “including minors. [p. 120, 
co 

(Case-law on the subject reviewed and discussed.) 

Where the Hindu property alienated belongs ef- 


clusively tothe minor, such alienation should bë . 


strictly and manifestly for his benefit alone. Wheré 
again the property alienated is co-parcenary property 
in which the minor is interested, the manifest benefit 
of the co~parcenary as creating the peceesity is the 
test. [p. 122, col. 2.] 

It is competent toa minor surviving co-parcener to 
enforce specific performance of a contract entered into 
by the deceased manager of the joint family for the 
benefit of the family estate. [p. 123, col 1.) 

Kosuri Ramaraju v. Ivalury Ramalingam, 25 M, 
74; 12 M, Ld. 400, Srinivasa Reddi v. Sivarama 


Reddi, : 4 Ind, Cas, 506; 32 M, 320, Hari Charan Kuar 


+ 


? 
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v. Kaula Rai, 40 Ind, Cas. 142; 2 P, L, J. 513; 1P. L, 
W. 587; (1917) Pat. 201 and Nochat Kizhakke Madathil 
Venkateswara Aiyar v, Kalloor Illatih Raman 
Nambudm, 38 Ind. Cas. 696 at p. 700; 3 L, W, 435; 19 
M. L. T. 329, relied upon. 

Although the appointmenb of a guardian by the 
Qourt supersedes the power of natural and testa- 
mentary guardians, the powers of a natural guardian 
in the absence of such appointment are unaffected by 
the restrictions which the Guardians and Wards Act 
places upon the powers of guardians appointed by the 
Court. The validity of his acts must be determined 
by the general principles whieh govern the relations 
of a minor to the manager of his estate or, in the 
words of the Guardians and Wards Act, he may do 
all acts which are reasonable and proper for the 
realization, protection, or benefit ef the property. 
[p. 123, col. 2.] 

Itisnot competent to the guardian of a minor 
surviving co-parcener to apply for Letters of Adminis- 
tration to the estate of the deceased co-parcener or to 
take out a suc@ession certificate, as there would be 
no estate to administer and no estate to which the 
minor has succeeded bf inheritance, [p. 128, col. 2.] 

A minor cannot on attaining majority sue to enforce 
specific performance of a contract to sell land made on 
his behalf by his guardian, which is not binding on 
him. [p. 124, col. L] , 

When a suit has been instituted on the minor's 
behalf by his mother as his guardian to enforce 
specific performance of a contract which was binding 
on him and the minor on attaining majority elects 
unde O. XXXII, r. 12, C. P. C., to continue the suit, 
it does not amount to instituting afresh suit and his 
right to claim specific performance would be deter- 
mined as on the date on which the suit was originally 
instituted. [p. 124, col. 1) 

Mr. Kimatrai Bhojraj, for the Plaintiff. 

Mr. Nadirshah Naoroji, for the Defend- 


ants. 


JUDGMENT.—lIssues Nos. 1 and 2 
in this case have been decided by me on 
the 2nd August 1923. Evidence has been 
led on the remaining issues. 

Issue No. 4A is the main issue in the 
suit. It is contended by Mr. Kimatrai that 
the “Kulachar” of the family of Seth Issar- 
das was trade and particularly money lend- 
ing and purchasing and selling properties, 
and that in the course of such business 
Seth Isardas as the manager of the family 
had power to sell the property in suit which 
was purchased in execution of a mortgage- 
decree obtained by the family :in the ordi- 
nary course of theirmoney lending business 
Seth Assanmal died at the age ot 70 years. 
He died somewhere between 1906 and 1907. 
There is no evidence to show what business 
Assanmal’s father did or what property he 
left. Assanmal’s books are not available 
being old and having evidently been des- 
` troyed, but several documents relating to the 
purchase and sale of land during his life 
time have been put in, on behatf of the 
plaintif as Exs, 17 to 80. ‘There are also 


¢ 
rt 


Exs. 5and 7 relating to the property in 
suit, Ex. 5 being the Court sale certificate 
dated 14th October 1902, and Ex. 7 the 
mortgage-decree obtained by Assanmal and 
Issardas against their debtor in execution 
of which decree the property was sold. 
Exhibits 17, 19 to 23, 25 and 26 are docu- 
ments of purchase. Exhibit 24 is a rent 
note and Jixs, 27 to 30 are certified copies 
of sale-deeds, Exhibits 5, 17, 19 to 23 
and 25 are purchases made in the names 
of both Assanmal and Issardas, Ix. 24 


is a rent note executed in favour of both 


of.-them. Exhibits 27 to 30 are the deeds 
of sale executed by both of them. In 
Exs. 17, 19, 22, 25 and 27 both of them are 
described as Shroffs. In the other docu- 
ments they have been described as traders 
or merchants. Besides the property in suit 
which was purchased by them in satisfac- 
tion of their mortgage-decree it would 
appear from Exs. 19 and 27 that Assanmal 
and Issardas did purchase ocher properties 
in satisfaction of their mortgage-debts or 
in execution of their mortgage-decrees, 
Jhamandas Ex. 9 has deposed that Seth 
Assanmal did business in money lending 
and buying and selling property and that 
when there was a slump in the land market, 
he purchased properties in liquidation of 
debts. Italso appears from Exs. 28 to 30 
that Assanmal and Issardas owned proper- 
ties in partnership with others which they 
sold along with their partners in 1906. It 
is urged with some force that one of the 
ordinary incidents of money lending is to 
buy propertiesin satisfaction of debts and to 
sell such properties when a suitable opportu- 
nity offers itself, specially if such properties 
do not yield a proper return on the money in- 
vested. It may be noted that the mortgage- 
decree Ex. 7 Assanmal and Issardas were 


entitled to recover Rs. 1.388 costs and inter- ` 


est from the date of the decree to payment. 
They, however, purchased the property in 
suit for Rs. 1,260 only towards liquidation 
of their debt. During the lifetime of his 
father, Issardas did not confine himself to 


the business of money lending and buying -m 


and selling properties. He worked as a 
broker of Messrs. Ralli Brothers, as a plece- 
goods merehant and as a trader in several 
other lines. Atthe time of his death the 
immoveable properties left by Seth Issardas 
are said to be worth rupees eforty lacs, ten 
of the properties being properties purchas- 
edin the name of Seth Assanmal, ten more 
in the joint names of Seth Assanmal and 
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Seth Issardas, and the remaining properties 
in the name of Seth Issardas. It is not 
disputed that after Seth Assanmal’s death 
Seth Issardas continued the money-lending 
business of his father, Statements have 
been put in as Exs. 13 to 16 showing the 
sales and purchases made by him from 1907 
to 1917. Exhibit 4 isa list of the properties 
purchased by him after his father's death 
showing that he purchased twenty proper- 
ties of the value of about Rs. 2,17,800. Ex- 
hibit 16 is the list of properties purchased 


by him and again re-sold by him during- 


his life time. It shows that he invested 
about Rs. 61,000 in their purchase and 
realized about Rs. 86,000 by their sale. 

Exhibit 13 is the list of the properties pur- 
chased by his father and sold by him 
realizing about Rs. 1,51,000. 


Exhibit 15 is the list of the properties pur- 


chased by him and his father or by his 
father alone and sold by him realizing about 
Rs. 3,04,000. 


- These lists have been prepared from Seth 
Issardas’s books. They show that he sold 
two properties, Items Nos. 1 and 2 in Ex. 
13 in 1907; two properties in Item No. 3 in 
Ex. 13 and Item No. 3 in Ex. 15 in 1909; one 
property Item No. lin Ex. 16in 1910; one 
property Item No. 3 in Ex. 16 in 1911; three 
properties Item No. 4 in Ex. 16, Item No..4 
in Ex. 15 and Item No. 2 in Ex. 16 in 1912; 
one property Item No.5 in 1916 and eight 
properties Item No. 5 in Ex. 13, Items Nos. 
6 to 9in Ex. 15, and Items Nos. 4,5 and 6 
in Ex. 16 in 1917, and that he purchased 
one property Item No. 12 in Ex. 14 in 1909, 
six properties Item No. 9 in Ex. 14, Item 
Nos. 1 to4and 8 in Ex, 16 in 1910, four 
properties Items Nos. 10,11 & 13 in Ex, 14 
and Item No. 5 in Ex. 16 in 1911, two 
properties Items Nos. Land 8 in Ex. 14 in 
1912, two properties Items Nos. 1 and 15 in 
Ex. 14 in 1913, six properties Items Nos. 3 
to 7 in Iix.14and Item No. 7 in Ex. 16 in 
1916, and two properties Item No. 16 in 
Ex. 14 and Item No. 7 in Ex. 16in 1917.Some 
ofthe properties were purchased by him in 
satisfaction of his claims for money advanced 
in the same way as the property in suit and 
other properties were purchased by him and 
his father in satisfaction of their debts, Even 
after his death the plaintiff was obliged to 
purchase three’ properties of the value of 
about pne lac of rupees in satisfaction of 


the money advanced by Seth Issardas to his 
debtors, : 


- LAKHMICHAND ISARDAS V. FIRM OF KAUSHALDAS-MANGATRAM, 88 I. ©. 1925) 


‘The properties purchased and sold by 
Assanmal and Issardas and after Assanmal's 
death by Issardas include properties pur- 
chased by them in partpership with 
strangers to family, e. g. Items Nos. 1, 7, 9 
to 11, 19, 20 in Ex. 14, Item No 9 in Ex. 15, 
and Items Nos. 2,3,4to 6 in Ex. 10 and 
Exs. 28 to 380. This fact would also 
indicate that the properties so purchased 
were purchased with the intention of 
alienating them in the ordinary course of 
business. I am of opinion that Assanmal 
and Issardas carried on the business of 
money-lenders and of dealing in immove- 
able properties and that on the death of 
Assanmal, Issardas carried on the same 
business upto the time of his dgath. 

The liability of minor co-parceners In an 
ancestral trade has been summarized. by 
Travelyan on Minorsat page 174, as follows:—~ 

“Where a minor is a member of a ‘joint 
Hindu family and as such entitled to a 
share in an ancestral trade, the manager of 
the family can so long as it be beneficial to 
the minor continue the trade on the minor’s 
behalf. Minor members of the family are 
bound by the acts of the manager which are 
necessarily incident to and flowing out of, 
the carrying out such trade.” 

In the leading case of Ramlal Thakursi- 
das v. Lakhmichand Muniram (1). Bausse, 
C. J., made the following observation: “The 
case of Petumdoss v. Ramdhone Doss (2) 
before Sir L. Peel, is an authority that an 
ancestral trade, like other Hindu property, 
will descend upon the members of a Hindu 
undivided family; and we think that such 
family can by its managers....enter into the 
co-partnership with a stranger. 

“In carrying on such a trade, infant mem- 
bers of the undivided family will be bound 
by all acts of the manager, or the adult 
members acting as managers, which are 
necessarily incident to and flowing out of 
the carrying on of that trade...... The power 
of a manager to carry on a family trade 
necessarily implies a power to pledge ithe 
property and credit of the family for the 


‘ordinary purposes of that trade......... Were 


such a power not implied, property in a 
family trade which is recognised by Hindu 
Law to be a valuable inheritance, would 
become practically valueless to the other 
members of an undivided family wherever 
an infant was concerned, for no one would 
deal with a manager, if theminors were tobe 


1) 1B. Ë. O. R. App: 51 at_p. 71. 
2) Taylor's Reports 279; 2 Ind, Dec. (0. s,) 168, 
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at liberty on coming of age to challenge as 
against third parties the trade transactions 
which took place during his minority. The 
general benefit of the undivided family is 
considered by Hindu Law to be paramount 
‘to any individual interest, and the recogni- 
tion of a trade, as inheritable property, 
renders it necessary for the general benefit 
of the family that the protection, which the 
Hindu Law generally extends to the inter- 
ests of a minor, should be so far trenched 
upon as to bind him by acts of the family 
manager necessary for the carrying on and 
consequent preservation of that family pro- 
perty, but that infringement is not to be 
carried beyond the actual necessity of the 
case’. As said by Ohandarvarkar, J., in 
Raghunathji Parachand v. Bank of Bombay 
(3), this leading deaision by Sausse, O. J., 
has admittedly been accepted as good law 
ever since 1861. In Kishen Parshad v. Har 
Narain Singh (4) their Lordships while 
dealing with the right of the managing 
member of a Mitakshara Joint Hindu family 
to sue the defendants for the balance of an 
account which had been stated between the 
parti8s observed that “though the Indian 
decisions as to the powers ofthe managing 
members of an undivided Hindu joint family 
are somewhat conflicting, it is, however, clear 
that where a business like money-lending 
has to be carried on in the interests of the 
family as a whole, the managing members 
may properly be entrusted with the power 
of making contracts, giving receipts, and 
compromising or discharging claims ordi- 
narily incidental to the business. Without 
a general power of that sort, it would 
be impossible for the business to be 
carried on at all”. No doubt it is not easy 
to draw at once a defined line between 
what is and what is not an act necessarily 
incident to the carrying of a trade, but 
where the family trade is that of dealing 
in immoveable properties it would undoubt- 
edly be an act necessarily incidental to the 
carrying on of such trade to sell property 
which had been purchased for the purpose 
of sale. Even if the general business of a 
family be not that of dealing in property 
but lending money on mortgages and if in 
the course of such business the family had 


(3) 2 Ind. Cas. 173; 34 B. 72 at p. 85; 11 Bom. L, R. 


55, 

(4) 9 Ind. Cas. 739; 38 L A. 45 at p. 5l; _15 ©. W. N. 
321:8 A. L J. 256; 9M. L. T. 343; 13 ©. L. J. 345; 21 
M. L. J. 378; 13 Bom. L. R. 359;-33 A. 272; (1911) 2 M. 
W. N. 395 (P. OX. 


to purchase properties in satisfaction of 
their debts in order to avoid loss, it would 
again be an act ingidental to the carrying 
on of such trade to sell such property and 
convert it into cash when a favourable op- 
portunity offers itself to the manager. 

The business carried on by Assanmal and 
Issardas became ancestral in the hands of 
Issardas. If such business was of dealing 
in property, Issardas undoubtedly had 
the power to sell the property in suit, 
even if it was money-lending the pro- 
perty in suit was purchased as an inci~ 
dent of this business and in satisfaction of 
the decree. It was not a family residential 
house. It was fetching Rs. 15 per mensem 
as rent and in a dilapidated condition, 
The money which could otherwise have 
been utilized in the money-lending business 
was locked up yielding a small recent. 
According to the evidence, Issardas was 
realizing at the time of the sale nine percent. 
interest on mortgage securities and the 
price of Rs. 8,750 for which it was being 
sold would fetch over Rs. 60 per month. 
The reconversion of this property which 
was a trade asset into money was highly 
beneficial to the money-lending business 
and an act within his power. 

The defendants themselves did not con- 
sider that Issardas was incompetent to sell 
the property in suit, The defendant Jey- 
ramdas states in clear termsthat “if Seth 
Issardas had been alive at that time and 
had conveyed ‘the property to us we would 
have taken it’. The reason assigned by him 
for refusing to accept a conveyance from 
the guardian of the minor was not that 
Issardas had no power tn sell land, but the 
advice given to him after [ssardas’ death 
that “as Issardas was dead they should not 
take a conveyance unless a power was 
obtained from the Court” authorizing the 
mother to sell the property. Evenin their 
written statement the defendant did not 
object to the power of Seth Issardas to sell 
the property. It wasonthe 19th of July 
1923, five years after the death of Seth 
Issardas, that it dawned on the defendants 
to dispute the right of Issardas to sell the 
property. 

It is further urged by Mr. Kimatrai that 
even if Seth Issardas was not competent to 
sell the property as manager of a family 
business, the sale by him was highly benefi- 
cial to the estate and that he was, therefore, 
competent to sell the property. 

In the case of Hanoomanpersaud Panday v, 
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‘Babooee Munraj Koonweree (5) the Privy 
‘Council held that “the power of the manager 
for.an infant heir to-charge an estate not his 
now, is, under Hindu Law, a limited and 
qualified power. Itcan only be exercised 
rightly in acase of need, or for the benefit of 
the estate.” Commenting on this ruling Tre- 
‘yelyan in his Law of Minors (1916 Edition) 
‘states “at page 154 as follows: “This 
would seem to show that the manager can 
charge or alienate the minor's estate on the 
ground of benefit in addition to that of 
necessity. ‘There have been, since the deci- 
sion of the Privy Council in Hanooman- 
_persaud Panday’s case (5), a very large 
number of decisions of the High Courts 
in India applying the principles laid 
down in that case, but, except the 
recent case of. Krista Chandra Chowd- 
hury v. Ratan Ram Pal (6), so far as the 
writer is aware there is not any case where 
the sale of a minor’s property has been up- 
held except ®n the ground of its being justi- 
fied by the necessities of the minor or of his 
estate. Apart from necessity, it is not easy 
to say what is for the benefit of the minor's 
estate. It isclearly notintended that this 
power should authorise the guardian to sell 
or charge the inheritance for the purpose 
only of increasing the immediate income of 
the minor or of his estate, see Radha 
Pershad Singh v. Talook Raj Kooer (7), 
- Kaihur Singh v. Roop Singh (8), or for deve- 
loping the estate cf Ganap v. Subbi (9). 

And in the Note (1) to that passage he 
states that:— | 

“Perhaps the right way of reading the 
dictum in Hunoomanpersaud Panday’s case 
(5) is inthe words of the Bengal Sudder 
Court in the case of Gooroopersand Jena 
v. Muddunmohun Soor (10), which was 
decided shortly after Hunoomanpersaud 
Panday’s case (5), but without refer- 
ence to that case and probably before 
the Privy Council judgment could have 
reached Caleutta’........, “The benefit of the 
minor as creating the necessity is the test 
by which the legality of the transaction 
must be tried; but setting authority aside 
and looking only to the reason of the thing, 
it seems to us that the rule in such cases 


(5) GAL J. A. 393; 18 W. R. 8ln; Sowestre 253n; 2 
Suth. P. ©. J. 29: 1 Sar. P. O. J. 552: 19 B. R 147. 
(6) 35 Ind. Cas. 673; 20 0. W. N. 645; 230. L.J. 


. (7) 20 W. R. 38. 
(8) SN. W. PHO Ra, 
(MY ® B. 577; 10 Bom. L. R, 927. i 
i (10) 12 8. D, A. R. 980; 15 Ind, Dec, (o. s.) 371, 
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as that now before us is that a party filling 
a fiduciary character like that of a guardian 
is authorized to perform any act which is 
manifestly for the infant's benéfit. 

During recent years the validity of an 
alienation by the manager for the benefit of. 
the minor without absolute necessity has 
been the subject of several judicial deci- 
sions. In Krisa Chandra Chowdhury’s 
case (6) referred to above, the Calcutta 
High Court upheld a sale by the father 
of an infinitesimal share of an infant 
in the property, it being found as a fact 
that such share constituted an inconveni- 
ent and expensive property and that the 
transaction was one which a prudent man 
would have entered into. In Ishani Dasi v. 
Rajendranath Jash (Il) it was held that the 
guardian was not limited to making such 
disposition as he iscompelled to make by 
necessity. In re Krishnasawami Doss (12). 
Sundara Aiyar, J., held that “a Hindu father 
or manager is competent to sell the joint 
family lands for the purpose of purchasing 
other lands if the sale does not injuriously 
affect the interests of the other members — 
of the family and the issue in such ecases 
should be ‘whether the sale was proper 
and reasonable act’ instead of ‘whether the 
sale.was for actual necessity. ° In Ganesa 
Aiyer v. Amirthasamiodayar (13). Bench 
of the Madras High Court consisting of 
Wallis, C. J., and Kumaraswami Sastri, J., 
held that an alienation of the family pro- 
perty by the manager is justifiable if 
there is clear benefit to the family, but the 
starting of-a prospective trade is not a 
justifiable ground whether the family is a 
trading or non-trading one. In Pitambar 
Lalv. Sital (14), the Allahabad High Court 
upheld a mortgage of family property to 
raise a loan for the purchase of another 
property when such purchase was shown 
to be for the benefit of the family. 
In Tula Ram v. Tulshi Ram (15) the same 
Court upheld a mortgage for the ostensible 
reason of raising a loan to purchase a 
zamindari for the benefit of the family. 
In Manna Lal v. Karn Singh (16) the ques- 


a1) 48 Ind. Cas. 303; 23 0. W. N. 858; 28 0. L. J. 
50. i 

(2) 13 Ind. Cas. 648; (1912) M. W. N. 167; 11 M. L. 
T 


. 182. 
l a 44 Ind. Cas. 605; 23 M, L. T. 245; (1918) M. W, 


(14) 25 Ind. Cas. 263; 12 A. L. J. 641. 

15) 60 Ind. Cas. 3; 42 A. 559; 18 A. L. J. 699. 

16) 56 dnd. Cas..766; 1 P. L. T. 6; 13 L. W, 652; 39 
0. L. J. 256 (P. C). ° 
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tion at issue before their Lordships was 


whether the mortgage executed by the karta | 


to raise a, loan in order to enable him to 
pay a premium on a lease which the karta 
had taken for*the benefit of family their 
Lordships held in the affirmative and 
thereby incidentally affirmed the right of 
the karta to borrow money for the purchase 
of property. Tn Sahu Ram Chandra v. 
Bhup Singh (17) while dealing with the 
liability ofa son for the debts of his father 
Lord Shaw has made the following observa- 
tions: 

“Phe law of Mitakshara has, however, 
given to the father in his capacity of mana- 


ger and head of the family certain powers. 


with reference to the joint family pro- 
. perty. The*general principle in regard to 
that matter is that, he is at liberty to affect 
or to dispose of the joint property in res- 
pect of purposes denominated necessary 
purposes. 
is analogous to that of the power vested 
in the head of a religious endowment or 
muth, or in the guardian of an infant. In 
all of the cases where it can be established 
that the estate itself that is under admi- 
nistration demanded, or the family interest 
justified, the expenditure, then those en- 
titled to the estate are bound by the transac- 
tion.” : 

The ruling in Sahu Ram's case (17) 
has ‘heen discussed by Das, J., in 
Sheotahal Singh v. Arjun Das (18), and 
has been distinguished on the grounds 
firstly that the term deliberately used by 
Lord Shaw was “necessary purposes” which 
was wider than the terms necessity, and 
secondly, that it was not suggested in that 
case that the jointfamily was in any way 
benefited and consequently it was not 


necessary for the Judicial Committee to` 


discuss the point in question. In this 
case the manager had raised a loan on a 
mortgage of the family property to pay 
the premia of alease for seven years taken 
by him-for the benefit of the family and 
the mortgage was held to be binding on 
the minors, In Ram Bilas Singh v. Ram- 
yad -Singh (19), the Patna High Court 
re-affirmed the dictum that actual com- 


uo 39 Ind. Cas, 280; 44 IA. 126; 21 C. W. N. 698; 
1 P. L. W. 557; 15 A. L. J. 437;-19 Bom. L. R. 498; 26 
C. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L. 
T. 22; 6 L. W. 213; 39 A. 437 (P. 0.). 

9 6 Ind. Cas. 879; 1 P.L. T. 136; (1920) Pat. 


93. 
" (19) 58 Ind. Cas. 303; 1 P. I, T. 535; 5P. L. J. 622; 
2 U, P. L. R. (Pat) 228, 
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pelling necessity was not the sole test of 
the validity of an alienation of the family 
estate by the manager. In Kalka Nand 
Singh v. Shiva Nandan Singh (20), the Patna 
High Court has again reiterated the same 
view. In Nagindas Maneklal v. Mahomad 
Yusuf Mitchela (21),the Bombay High Court 
upheld the sale of a family house’ when 


‘there was no necessity for such sale and 


when the house was not required for the 
family, would have fetched no rent and 
being in a ruinous condition had been 
ordered to be demolished and ordered 
specific performance of the contract to 
convey the property though it was objected 
to by the minor co-parceners. In the course 
of his judgment, Shah, J., said as follows at 
page 1097.* < 

“It is also found that the house was in 
a dilapidated condition, and the defendants 
had received notice from the Municipality 
to pull it down. Under theseeircumstances 
two adults members of the joint family 
agreed to sell this house. I do not desire 
to attempt to lay down any general rule as 
to what would constitute necessity, and as to 
when a Hindu father or the co-parcener may 
deal with the ancestral estate for the obvious 
benefit of the family so as to bind the minor 
members. Even taking it that such power 
to alienate can be exercised only when a 
clear case of necessity is made out, I 
think that the term ‘necessity’ must not 
be- strictly construed, The benefit to the 
family may under certain circumstances 
mean a necessity for the transaction. In 
construing the expressions used by Vijn- 
anesvara in the Mitakshara to explain the 
verse which he has quoted with approval 


on this point, regard must be had tothe . 


word used in that verse (see Mitakshara, 
Ch. I, s. l, paras. 28 and 29; Stokes’ Hindu 
Law Books, page 370), The expressions 
used must be interpreted with due regard 
to the conditions of modern life. Iam not 
at all sure that Vijnanesvara intended to 
curtail the scope of the word while explain- 
ing it. J do not see any reason why a res- 
tricted interpretation should be placed 
upon the word ‘necessity’ so as to exclude 
a case like the present in which defend- 
ants Nos.el and 2 on all the facts proved 
properly and wisely decided to get rid of 


(20) 63 Ind. Cas, 625: 3 P. L. T. J49; (1922) A.L R. 
(Pat.) 122. 

(21) 64 Ind. Cas. 923; 23 Bom. L. R. 1094; 46 B, 312; 
(1922) A. I. R. (B.) 122. . 
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_the property which was in such a state as 
to be a burden: to the family”. 

In the recent ruling of-Brij Narain Rai 
v. Mangla Prasad Rat (22) their Lordships 
while reviewing the case lawon the sub- 
ject of the liability of the son for the debts 
of his father have laid down inter alia the 
proposition that the managing co-parcener 
of a joint undivided estate cannot alienate 
or burden the estate qua manager except 
for purposes of necessity. It-may be 


noted that this dictum apples equally to. 


the non-consenting adults and to the minor 
co-parceners, and purposes of necessity 
have not been ‘defined nor limited to pur- 
poses specifically mentioned in the Mitak- 
shara. 

I venture to submit that the expression 
“for purposes of necessity’ used by their 
Lordships does not purport to overrule 
the various decisions of the High Courts 
in India or fhe decision of the Judicial 
Committee in Manna Lal v. Karu Singh 
(16), which have upheld alienations by 
managers for objects which are beneficial 
to the family asa whole and thereby in- 
cidentally to the minors, and not such as 
are limited to warding offa calamity on 
the family for the maintenance of the family 
or for performing indispensable duties 
such as obsequies of the father, expenses 
of marriage and the like which are con- 
sidered unavoidable under the Hindu Law. 

In my opinion the expressions “for need 
or for benefit of the family” in Hunooman- 


persaud Panday’s case (5), “for necessary - 


purposes” in Sahu Ram's case (17) and 
“for purposes of necessity’ in Brij 
Narain's case (22), do not purport to 
lay down any different rule of law. In 
A. G. v. Walker (23), Pollock, ©. B., has said 
that “it may probably as a general rule be 
stated that those things are ‘necessary’ to 
the doing ofa thing which are reasonably 
required or legally ancillary to ifs accom- 
plishment, where the object of the act is 
the proper management ofthe estate of 
the minor or of the joint family as the 
case may be, all acts which are reasonably 
required or legally ancillary to such 
object would be necessary. In the words 
of the decision of the Sudder Dew&ni Adault 

(22) 77 Ind. Cas. 689; 46 M. L. J. 23; 21 A. L. J. 934; 
5 P. L. T. 1; 28 C. W. N. 253; (1924) M. W. N. 68; 19 L, 
W. 72; 2 Pat. L. R. 41; 10 O. & A. L. R. 82; (1924) A. I. 
R (P. Oè 50; 33 M. L. T. 457; 46 A. 95; 26 Bom. L. R. 
500; 11 O. L. J. 107; 511. A. 129; 10. W.N. 48; 410. 


L. 4. 232 (P.C) > 
(23) (1849) 18 L. J. Ex. 179, 
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in 1856 in Gooroopersaud's case (10), the 
benefit of the minor as creating the 


necessity is the test by which the 
legality of the transaction must be 
tried. Where the Hindu property 


alienated belongs exclusively to the minor, 
such alienation should be strictly and 
manifestly for his benefit alone. Where 
again the property alienated is co-parcen- 
ary property in which the minor is in- 
terested, the manifest benefit of the co- 
parcenary as creating the necessity is the 
test. In applying this testto an alienation 
by a managing co-parcener the Court 
would not apply the same strict test as 


in the case of an alienation by the guardian 


of an infant and would no doubt take 
into account the fact that the managing 
co-parcener is himself aejoint owner of the 
property and as a prudent owner has con- 
sidered it necessary to alienate the pro- 
perty. To hold otherwise would be to strike 
a heavy blow at the root of the joint fami- 
ly system. Itis not opento the manager 
of a co-parcenary toapply under the Guar- 
dian and Wards Act VIII of 1890; to be 
appointed guardian cf the property of mfnor 
co-parceners. Of. Re Jhiram Lukmon (24), 
Inre Jagannath Ramji (25), Inre Manilal 
Hurgovan (26), Gharib-ullahv. Khalak Singh 
(27). Though it may perhaps be open to 
the managers in a Presidency Town to 
apply to a Chartered High Court under its 
extraordinary jurisdiction to sanction an 
intended sale, see In re Manilal Hurgovan 
(26), In re Shirinbai (28), and to sell the 
property under the anthority of such sanc- 
tion, it would not be possible for them 
to sell or otherwise alienate any single 
item of the co-parcenary property in the 


mojfusil unless they come to a partition 


with the minor co-parceners and have such 
item allotted to their share at such parti- 
tion. 
Į am of opinion thatit was open to Seth 
Issardas to alienate the property in suit so 
as to bind the plaintiff even if the family 
was a non-trading family. There can be 
no allegation that Seth Issardas who ex- 
panded and developed the joint family 
property did not act as a prudent man for 
the sale of the property in suit and that 
the sale was not beneficial to the estate.. 

(34) 16 B. 634; 8 Ind. Dee. (N. s.) 901. 

(25) 19 B. 96 at p. 97; 10 Ind. Dee. (N. s.) 64. 


(26) 25 B. 353; 3 Bom. L. R. 411. 
(27) 25 Ae407; 30 I. A. 165; 7 C. W. N. 681; 5 Bom, 


L. R. 478; 8 Sar. P. ©. J2483 (P. C.). i 
(28) 49 Ind, Cas. 882; 43 B. 519; 21 Bom. L. R. 41, 
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“This case may also be looked at from 
another aspect. If Seth Issardas had con- 
veyed the property in suit, the plaintiff 
could not have got the sale set aside, as 
the purchaser could enforce a partition 
between the father and the son, and have 
the property in suit allocated to Seth 
Tssardas. If it suited the defendants to sue 
for specific performance of the contract to 
convey the property in suit during the 
life time of Seth Issardas, he having agreed 
to sell the whole of it as its ostensi- 
ble owner and not as manager on behalf 
of himself and the plaintiff, the defendant 
could get a decree for specific perform- 
ance of the contract as against him, it 
being left opeg to the minor plaintiff to 
dispute the validity of the transaction. See 
Kosuri Ramaraju v.*Ivalury Ramalingam 
(29), Srinivasa Reddi v. Sivaramia Reddi 
(30), Hari Charan Kuar v. Kaula Rai (31). 
It would equally be open to the defend- 


‘ants to enforce specific performance of 


this contract after the death of Seth 
Issardas. “There is no justification in rea- 
son or authority for the proposition that the 
liabilify of a Hindu co-parcener as regards 
executory contracts (e. g., to sell land) is 
different from his liability as to executed 
contract” per Sheshagiri Aiyar,J., in Nochat 
Kizhakke Madathil Venkateswara Aiyar v. 
Kalloor Illath Raman Nambudri (32). Seth 
Issardas himself could if alive have enforc- 
ed the contract, the property purported 
to be alienated being ‘infinitesimally small 
in comparison to his share. Is there any 
reason why the plaintiff cannot enforce 
specific performance of the contract in suit 
which is highly beneficial to him unless 
he shows that Seth Issardas was in debt 
and alienated it in order to discharge 
such debt? 

{ hold on Issue No. 4A that the pro- 
perty in suit was acquired by the joint 
family in the course of the family business; 
that it was joint family property; and that 
Seth Issardas was competent to sell the 
same so as to bind the plaintiff. 

Issue No. 3. Either the contract in suit 
was binding on the minor plaintiff or 
it was not. If the former, then according 
to Hindu Law the guardian of the minor, 


(29) 26 M. 74; 12 M. L. J. 400. 

30) 4 Ind. Cas. 506; 32 M. 320. 

31) 40 Ind. Cas. 142; 2 P. L.J. 513; 1 P.L. W. 
587; (1917) Pat. 201. : 

9 Ind. Cas, 696 at p. 700; 3 L. W., 435; 19 M, 


had every right to execute the deed of con- 
veyance in favour of the defendants. 
‘‘Alvhough the appointment of a guardian 
by the Court supersedes the powers of 
natural and. testamentary guardians, the 
powers of a natural guardian in the absence 
of such appointment are unaffected by the 
restrictions which the Guardians and Wards 
Act places upon the powers of guardians 
appointed by the Oourt. The validity of 
his acts must be determined by the general 
principles which govern the relations of a 
minor to the manager of his estate or, in the 
words of the Guardians and Wards Act. he 
may do all acts which are reasonable and 
proper for the realization, protection, or 
benefit of the property” See Trevelyan on 
Minors page 151. There was no obligation on 
the guardian to obtain the alleged “letters of 


. representation” or obtain a sanction from 


the Oourt. The plaintiff had be 
entitled to the whole property *by sche 
survivorship. It was not possible for the 
guardian to apply for Letters of Administra- 
tion of the estate of Seth Issardas or to 
take ouf a succession certificate, as there 
was no estate to administer and no estate 
to which the minor had succeeded by in- 
heritance. Even if such letters or certifi- 
cates could be obtained, it would be im- 
prudent for the guardian to pay heavy’ 
Court-fees on the value of the estate tin 
order to enforce a contract for specific 
performance of land yalued at Rs. 8,750. 
An application for guardianship of the 
minor plaintiff under the Guardians and 
Wards Act, would also notserve the requir- 
ed purpose. The Court could not sanction 
the sale on behalf of the minor plaintiff 
as the guardian was not entering into 
a contract of sale on behalf of the minor. 
He would only be conveying the property 
which the father had validly contracted 
to sell. In guardianship. proceedin gs the 
Court coul@ not inquire into the validity 
of an agreement which had been made by 
the father, Ifon the other hand the con- 
tract of the father. was not binding on the 
minor, there was no occasion for the 
guardian if appointed under the Act to 
apply for sanction to sell the property, and 
if the land market was rising the Court 
could not grant such sanction. 

I hold on this issue against the defend- 
ants. y 

Additional Issue No. 1. If Seth Issardas 
had no power to sell the interest of th 
plaintiff in the properties, it would follow. 
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that the plaintiff could not ratify the 


contract on attaining majority or obtain 
specific performance of such contract. In 


“Mir Sarwarjan v. Fakhruddin Mahomed 


Chowdhuri (33), Lord Macnaughten in de- 
livering the judgment of their Lordships 
of the Privy. Council made the following 
observations: —“They are, however, of opinion 
that it is not within the competence of 
a manager of a minor's estate or within 
the competence of a guardian of a minor 
to bind the minor or the minor's estate 
by a contract for the purchase of im- 
moveable property, and they are further of 
opinion that as the minorin the present 


case was not bound by the contract there 


was no mutuality, and that the minor who 
has now reached his majority cannot obtain 
specific performance of the contract.” The 
same reasoning should, in my opinion, apply 
to a suit by -a minor who has attained 
majority, te enforce specific performance 


of a contract to sell land made on his 


behalf by his guardian which is not bind- 
ing on him the minor in this case is not 
enforcing the contract which was not 
binding on him, nor is he for the first time 
enforcing it after a lapse of three years. The 
suit was instituted on his behalf by his 
mother as his guardian to enforce specific 
performance of a contract which was binding 
on him. By electing under O. XXXII, r. 
12, C. P. O., to continue the suit instituted 
on his behalf by „hbis next friend, the 
plaintiff is not instituting a fresh suit. 
His right to claim specific performance 
would be determined as on the date on 
which the suit was originally instituted. 
I hold on thisissue against the defendants. 
’ Additional Issue No. 2 According to 
the evidence of Jhamandas Ex. 9 and 
Jethanand Ex. 10, Changomalthe then mana- 
ger of the joint family of the defendants 
refused to take a conveyance of the pro- 
perty till the claim of the defendants in 
respect of certain sugar transactions against 
the firm of Jhamandas Issardas in which 
Seth Issardas was a partner as settled 
and paid up. The defendant Jeyramdas 
Ex. 31 admits that Jamandas did ask Ohan- 
gomal to pay the balance of the purchase- 


“money and totake conveyanct of the pro- 


perty (lines 50 to 60) and that Jhamandas 
made a similar request to him after the 


33) 13 Ind. Cas. 331; 39 I. A. Lat p. 6; 16 C. W. N. 74; 
asia) “We W.WN.22;9 A. L.J. 33,15 C. L.J. 69; 14 
Bem. L. R. 5; 39 C: 232; 21M. L, J. 1156; 11 M. L. T, 
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death of Changomal (line 100). He further 


admits that their firm had a claim against 
the firm of Jhamandas Issardas in respect 
of certain sugar dealings. He asserts that 
the refusal of the defendant to complete 
the transaction was due to the fact that he 
was advised not to take a conveyance 
from the guardian of the minor plaintiff 
till the Letters of Administration or a 
guardianship certificate was obtained, but 
he does not remember whether he ‘con- 
sulted the Pleader from whom he got this 
advice before or after the institution of this 
suit ( line 85). He admits that he did speak 
to Jhamandas to settle their claim of 


‘sugar, but with regard to his refusal to 


complete the sale till his sugar claim was 
settled, he gives an evasive reply (lines 
120 to 180). ° 

I see no reason to disbelieve the evi- 
dence of Jhamandas and Jehhanand, I am 
of opinion that the defendants put off 
taking a conveyance from the minor in 
the hope of compelling the plaintiff to 
settle and pay the claim in respect of 
sugar which was not being settled owing 
to the quarrel between Lakhmichand a 
partner of the firm of Jhamandas-Issardas 
and the guardian of the minor. The defend- 
ants had no justification to refuse to 
complete the transaction which had nothing 
to do with their sugar dealings. I hold that 
the defendant are not entitled to the return 
of the earnest money. 

Additional Issue No. 3. In his cross- 
examination the defendant Jeyramdas had 
made the following admission :— 

“We made the contract and we were per- 
sonally bound to carry out the contract in 
suit. The plaintiff had nothing todo with 
Pamanmal"’. 

In view of this admission, I hold on this 
issue against the defendants. 

Issue No. 5. According to the contract 
the balance of the purchase-money was to 
be paid by 7th April 1918, Seth Issardas 
died on the 28th February 1918, within 
twenty one days of entering into this 
eontract, This suit was instituted on the 
Ist May 1919 within thirteen months of 
the -date on which the purchase-money 
was payable. During this interval the 


defendants did not give any notice to the - 


plaintiffs guardian calling upon him to 
complete the sale, According to their 
own story they kept the contract open. 

According to the plaintiff's witnesses the 
defendants did not refyse to complete the 


4 
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‘The question is whether there is a reason- 


sale, but put off completing it inthe hope. 


that their claim in respectof sugar may 
be settled and paid. It is the case of the 
defendants that the market was rising 
during this period and that they did not 
refuse to complete the bargain, but re- 
quested the plaintiffs guardian to obtain 
a Court certificate to convey a good title 
to them. The defendants donot urge that 
they were prejudiced by the delay in the 
institution of the suit. Jeyramdas states 
that in 1919, the land market had a rising 
tendency (line 10). If Jeyramdas is to be 
‘believed and if since the institution of the 
suit the land market has gone down by 
60 to 75 per cent. the delay of the Court 
in the disposal of the suit should not pre- 
judice the pldintiff. I am of opinion that 


is fit case.for decreeing specific perform- - 


ance. I hold that the plaintiff is entitled 
to specific performance. 

Issue General. Mr. Nadirshah hasstrenu- 
ously urged that as there was a possibil- 


ity of the minor plaintiff disputing the 


` contract in suit, the right of Seth Issar- - 


das to convey the property was not free 
- from seasonable doubt and the defendants 
were, therefore, justified in refusing to take 
a conveyanance. Fle has quoted a number 
of English and Indian rulings dealing 
with the question of what is marketable 
title. It is not necessary for me: to dis- 
cuss the various rulings, but to refer to 
the decision in Haji Oosman Haji Ismail 
v. Haroon Salleh Mahomed (34) where the 
defendant resisted a suit for specific per- 
formance of a contract to purchase land 
on the ground that his vendor was a 
Kutchi Memon ‘and that his son might on 
attaining majority dispute the right of 
the father to convey the property relying 
on an alleged custom that Kutchi Memons 
were governed by the rules of Hindu Law 
relating to joint family property, Shah, 
. Ag. C. J. observed at page 985* as under. 
“But the test in all these matters is, as 
pointed out in Fry on Specific Perform- 
ance, whether the probability of litiga- 
tion ensuing. against the purchaser in 
- respect of the matter in doubt is con- 
siderable or, as it was put by...... Catiell v. 
Corrall. (35) whether there is ‘a reason- 
able, decent probability of litigation. 


(34) 68 Ind. Cas, 882; 24 Bom. L. R. 978; (1928) A. T. 
R. (B.) 148: 47 B. $69: 

(35) (1840) 4 Y. & O. 228 at p. 237; 9 L. J. (x s.) Ex. 
Eq..37; 54 R. R. 483; 160 E. R. 989. . 
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able and decent probability of litigation on 
that point against the purchaser or whe- 
ther it is ofsuch a remote character that 


it should not be considered to create any 


reasonable doubt. While I concede thatit is 
possible that the son of a Kutchi Memon 
may hereafter seek to establish such a 


custom as would give hima vested interest. 


by birth in the property of his father, I am 
not prepared to hold that there is any decent 
and reasonable probability of such a claim 
being made.” 

The question whether there was “a 
reasonable, decent probability of litigation 


it 


in the present case” can Only be answered ° 


in the negative. Seth Issardas has un- 
doubtedly a marketable title to the pro- 
perty, he was a trader and a money-lender 
to the knowledge of the plaintif and not 
a speculator or a gambler, his estate was 
extensive and the property in „Suit ‘could 
easily be allocated to his share. The 
defendants were prepared to take a con- 
veyance from him; they were not advised 
to raise an objection as to the right of 
Seth Issardas to covey the property and 
did not raise it till 1923. It is impossi- 
ble to hold that there was any reasonable, 
decent probability of the plaintiff disput- 
ing the conveyance. J holdthat the plaint- 
iff is entitled to specific performance of 
the contract. As the plaintiffis enjoying 
the rents of the property, I disallow his 
claim for interest up tothe date of ‘the 
decree in this suit. I hold that he is en- 
titled to interest from the date of the decree 
in this suit to payment,.and that he in 
his turn should. render an account of the 
rents realized from this date to delivery 
of possession. 

I, therefore, decree that the defendant 
do pay to the plaintiff Rs. 8,250-0-0 (rupees 
eight thousand two hundred and fifty 


only) with «interest from this date to paya 


ment, and costs of this suit, and that the 
plaintiff do convev the property in suit to 


the defendants and do account to them. 


for rents after this date. tes 
K. 8, D. Order accordingly. 
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NAGPUR JUDICIAL COMMIS-. 
SIONER’S COURT. 
First CIVIL APPEAL No. 82 or 1922, 
October 24, 1924. 
Present:—Myr. Hallifax, A. J. C. 
D. B. BALLABHDAS AND OTHERS 
—~DBFENDANTS—APPELLANTS 
versus 


PUNA BAI—PtatntirF—RESPONDENT. 

C. P. Tenancy Act (I of 1920), ss. 100, 105, Sch. II, 
Arts. 5, 9 —Lease of sir land—Subsequent sale of pro- 
prietary rights—Assignment of rights of lessee in favour 
of purchaser of proprietary rights—Occupancy rights, 
creation of-—Suit to recover possession by occupancy 
tenant on expiry of period of lease—Limitation— 
Jurisdiction of Civil Courts. 

Plaintiff, who was the owner of a certain area of sir 
land, gave a lease of the cultivating rights therein to 
on3 N for twenty years. During the term of that lease 
the defendant purchased from the plaintiff the pro- 
prietary rights in the land without the cultivating 
rights inthe sir, and he subsequently obtained an 
assignment of the remnant of the rights of N in the 
lease. “Within two years of the expiry of the period of 
the lease plaintiff sued to recover. possession of the 
land from the defendant onthe ground that she was 
entitled to possession as an occupancy tenant in the 


land: 
Held, (1) that when the defendant purchased the | 


proprietary rights the plaintifi became an occupancy 
tenant and N became a lessee of the plaintiff: 

(2) that by the assignment of N's rights in favour of 
the defendant the latter became the lessee of the occu- 
pancy rights under the plaintiff; 

(3) that on the expiry of the period of the lease the 
plaintiff was entitled to resume possession of the land 
as occupancy tenant, and that her suit having been 
brought within two years of the expiry of the period 
of the lease, it was not barred by time; 

(4) that the suit was triable by a Civil Court. 

Section 109 of the O, P. Tenaney Act, I of 1920, pro- 
vides only a substitute in the case of a tenant for a 
suit under s. 9 of the Specific Relief Act, that is to say, 
it provides an alternative remedy which the tenant 
may pursue or not at his option. Im an application 
under that section the Revenue Officer, like the Civil 


` Court ina suit under s. 9 of the Speceific Relief Act, 


does not go into the questions of title and all that he is 
empowered to determine is the right to immediate 
possession. |p. 127, col. 1.) 

Appeal against the decree of the Addi- 


tional District Judge, Jubbulpore, dated the 


. 20th June 1922, in Civil Suit No. 92 of 1922, 


Sir B. K. Bose, Messrs. M. Gupta, V. Bose, 
and W. R. Puranik, for the Appellants, 

Mr. J. C. Ghosh, for the Respondent. 

dgUDGMENT.—The plainsiff Puna Bai 
was the owner of an eight-anna share in 
the village of Natwara, including about 
140 acres of sir. On the 23rd of October 
1896 she gave a lease for twefity-one years 
of the proprietary share and the cultivat- 
ing rights in. the sir to Nabi Ahmad and 
Nagi Ahmad, In 1901 during the term of 
thatelease the proprietary share without 
the cultivatingrights in the sir was bought 
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by Raja Gokuldas the defendants’ predeces- 
sor-in-title, and on the 6th of April 1906 he 
obtained also an assigment of the remnant 
of the rights of the Nabi Ahmad and Nadi 
Ahmad in the lease to whigh his own rights 
by purchase in 1901 were naturally and 
expressly subject.. 

The position of the parties seems 
simple. When Raja Gokuldas bought the 
proprietary share in 1901 Puna Bai became 
an occupancy tenant of all the sir land and 
Nabi Ahmad and Nagi Ahmad were there- 
after lessees from the Raja of the propriet- 
ary share and lessees from Puna Bai, the 
occupancy tenant of the land, which con- 
tinued to be recorded as sir. Whether:it 
should have been so‘recorded or notis a 
matter with which we are got concerned. 
Then in 1901 when Raja Gokuldas stepped 
into the shoes of N&bi Ahmad and Nagi 
Ahmad he became his own lessee of the 
proprietary right and the merger of which 
so much has been said in this case came 
into operation in respect of the proprie- 
tary right. 

But Raja Gokuldas did not become 
his own lessees of the sir he became what 
Nabi Ahmad and Nagi Ahmad were before 
him, lessee of the occupancy tenant Puna 
Bai. There could, therefore, be no merger 
of the occupancy rights. That can happen 


“only when the term and the immediate 


reversion arein the same person, as they 
were in respect of the proprietary share; 
but inrespect of the occupancy rights in 
the sir though the term was in Raja Gokul- 
das the immediate reversion was notin him 
but in Puna Bai. Confusion of thought is 
apt to arise from the fact that the lessee is 
the lessor’s lessor, but that makes no 
difference. Puna Bai was the owner of the 
occupancy rights which. were leased, and 
ownership of other rights in the same land 
could’ not make Raja Gokuldas owner of 


those rights or anything but a lessee of 


them. 

The lease of the occupancy rights 
granted by Puna Bai to Nabi Ahmad and 
Naqi Ahmad and transferred by them to 
Raja Gokuldas expired on ‘the Ist of June 
1917, and it was only on the expiry of that 
lease that she became entitled to resume 
possession as occupancy tenant. This pos- 
session she claimed in the present suit on 
the 6th of January 1919, that is, well with- 
in two years of the time at which she first 
became entitled to do so. The suit is, there- 
fore, within time, 


6) 
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The suit is also triable by a Civil 
Court unless s. 100 of the Tenancy Act puts 
the matter within the jurisdiction of a 
Revenue Officer,+in that cases. 105 of the 
same Act wauld put it outside that of a 
Civil Court. The words ofthe first proviso 
of s. 100 seem to suggest thatthe tenant 
must first apply to a Revenue Officer and, 
therefore, cannot because of s. 105, go to 
a Civil Court till his application has 
been rejected. It seems clear, however, 
from proviso (2) of s. 100 and also 
from the Schedule of periods of limi- 
tation attached to the Act, that s. 100 
provides only a substitute in the case of a 
tenant fora suit unders. 9 of the Specific 
Relief Act, that is to say, an alternative 


remedy which he may pursue or notat his: 


option. 

Article 5 of the Schedule states the 
‘period within which the landlord must file 
a regular suit to establish his title if the 
Revenue Officer's decision is against him, 
but the Schedule does not mention a similar 
suit by the tenant. On the contrary Art. 1 


gives the tenant a starting point for’ his 


regular suit which is the same as that given 
-him by Art. 9 for his application under s. 100, 
In an application under that section the Re- 
venue Officer like the Civil Court in a suit 


-under s. 9 of the Specific Relief Act does not 


go into questions of title and all that he 
is empowered to determine is the right to 


‘immediate possession. It is manifest then 


that the jurisdiction of the Civil Court in 
the present.suit is not ousted by ss. 100 and 
105 of the Tenancy Act. 

The decree of the lower Court is 
correct and must be confirmed. The ap- 
peal, therefore, fails and will be dismissed. 
The appellants must pay all the costs. 

Z. K. Appeal dismissed. 


teieni a a eee 


OUDH JUDICIAL COMMIS- 
l SIONER’S COURT. 
First CIVIL APPEAL No. 9 oF 1924, 

April 3, 1925, 

Present :—Mr. Dalal, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 
Musammat KALKA DEVI—PLAINTIFF— 

: APPELLANT 
VErsUs 
‘Chaudhri GANGA BAKHSH 
SINGH AND orsEeRsS—-DEFENDANTS-—~ 
; RESPONDENTS, 
Hindu Law—Joint family~-Alienation by manager 


= 
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—Consent of co-parceners, effect of—Debt incurred for 
purpose of prosecuting litigation—-Necessity--Picus 
duty of sons to pay their father's debts, whether arises 
during the lifetime of father—Appeal—Point of law 
raised on earliest possible opportunity, whether can be 
entertained. , 

A debt contrasted by the managing member of a 
joint Hindu family for the purpose of prosecuting’ 
a litigation cannot be regarded as having been 
incurred for a necessary purpose. jp. 128, col. 2.j 

Theassent of a member of a joint Hindu family 
to an alienation made by the managing member of 
the family is only evidence of justifiable family 
necessity and is of no avail except by way of 
estoppel when admittedly there was no family 
necessity. [p. 129, col. 1.] 

It is the pious duty of Hindu sonsto pay their 
father’s debts, and the duty arises even during the 


‘lifetime of the father. [p. 129, col. 2] 


A plea relating to a point of law raised by an 


appellant before an Appellate Court at the earliest 


—, opportunity should be entertained. [p. 130, 
col, 1. 


Appeal from a decree of the Subordi- 
ae Judge, Sitapur, dated the 25th October 
1923. 

Messrs. Niamat Ullah, shri Prasad 
and Gokal Prasad, for the Appellant, ` 

Messrs. A. PI Sen, Bisheshwar Nath 
Srivasiava and Chand Narain Harkauli, 
for Respondents Nos. 2 to 7. l 

JUDGMENT. —Musammat Kalka Devi 
wife of Babu Ishri Prasada local Pleader, 
sued in the Court of the Subordinate Judge 


‘of Sitapur for sale on foot of a mortgage 


dated 4th March 1915. The deed was exe- 
cuted by the defendant Ganga Bakhsh 
Singh, defendant No. 1, whose sons are 
Dwarka Nath Singh, Ajodhya Nath Singh, 
Tribhuwan Nath Singh and Janki Nath 
Singh, defendants Nos. 2 to 5, Musammat 
Rani Bitiya, wife of Ganga Bakhsh Singh 
was also impleaded asa defendant because 
subsequent .to the mortgage there had 
been a partition and Ganga Bakhsh Singh’s 
wife had been allotted ith share. The 
other parties tothe suit were a daughter, 
two subsequent transferees and a Receiver 
of the property ofGanga Bakhsh Singh, 
who had been declared an insolvent by 
the District Court. The lower Court passed 
a decree for sale against ith share at 
present belonging to Ganga Bakhsh Singh 


subsequent to the partition? The suit was: ` 


dismissed as against the sons, wife and 
daughter, and the plaintiff has appealed in 
consequence. 


The grounds of appeal were :— 


(1) that the property at the time of the 
mortgage was the absolute property of 


' Ganga Bakhsh Singh, in which tis song 


had no interest : TT ° 


158 
(2) 


ebt ; 

(3) that the defendants Dwarka Nath Singh 
and Ajodhya Nath Singh had consented to 
the transfer ; 

(4) that the defence of the sons was barred 
by the principles of s. 41 of the Transfer of 
Property Act; 


that there was legal necessity for the 


(5) that the ` share of the wife of 


Ganga Bakhsh Singh wasin any case liable 
tu be sold; 

(6) that even if fia property in suit 
was not an estate under the Oudh Es- 
tates Act I of 1869 it was governed by 
the Punjab Code and not by the Law 
of the ._Mitakshara and that, therefore, 
Ganga Bakhsh Singh was absolute owner 
thereof: 

(7) that the interest in the lower Court's 
decree was incorrectly calculated. 

On 17th March last the learned Counsel 


. for the appellant put in a further ground. 


that she was entitled to at least a money- 
decree against all the defendants. 

The period of payment under the mort- 
‘page wasone year, so the cause of action 
for a money-decree arose on 4th March 1916 
and the suit was instituted within a period 
` of six years on 28th February 1922. 

In our opinion none ofthe grounds origi- 
nally urged has force. The following is the 
pedigree of-the defendants :— 


DARYAO SINGH - 





| 
Hardeo Bakhsh 
Singh 
| ; 
Bisheshar Singh 
=Musammat Ram 
Kali. 


pi | 
Anant Singh Balwant Singh 


| 
Shankar Singh. 





Ganga Bakhsh Singh, 
defendant 
No. 1 


= 
Defendants Nos. 2 to 5 
PERAN No. 6, 


wife ; 
Bak No. 7, - 
daughter. 


In another suit brought by another mort- 
` pagee of Ganga Bakhsh Singh thesame plea 
‘was raised “before a Bench of 
Court that Ganga Bakhsh Singh was 
absolute owner eof the property and, there- 
fore, egmpetent to make the mortgage. One 
of us was a party to the judgment deliver- 
edsn that case. Reasons were given in 


. 4 
Jagannath Singh. 
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great detailin that judgment in support of 
the finding that Ganga Bakhsh Singh held 
the property as manager of a Hindu Joint 
family underthe Mitakshara and that his 
sons had a share_in the. property. “The 
case is reported as Ram Ratan v. Ganga 
Bukhsh Singh (1); We need not repeat 
the arguments here. We have heard 
nothing from the learned Counsel of the 
plaintift-appellant to induce us to dis- 
agree with the opinion of the Bench in the 
former suit. -Wedid not call upon the res- 
cea learned Counsel to answer this 
plea . 
As regards legal necessity the debt w as 
contracted by the managing members of 
the joint family for the purpose of pro- 


‘secuting alitigation, and adnsittedly such 


a purpose is not one of legal neces- 
sity. In fact this’ point ‘was not argued. 
independently of consent by the sons to 
the transfer. 

As to consent there is no evidence that 
the sons consented to this particular trans- 
action; nor is there any such allegations. It 


“was urged that Dwarka Nath Singh attested 


other deeds, of which the consideragion 
was spent wholly or in part.in prose- 
cuting this particular litigation, Ganga 
Bakhsh Singh sued for the possession of 
property which was transferred by Musam- 
mat Ram Kali, widow of Bisheshar Bakhsh 
Singh, to the Kayasthya Pathshala. A 
mortgage (Hx. 28, page 73) in favour of 
a third person was attested by Dwarka 
Nath Singh. The money was horrowed 
at the time to conduct an appeal with res- 
pect to this particular litigation in this 
Court. Similarly another mortgage-deed 
(Ex. 26, page42) was attested by Dwarka 
Nath Singh: Dwarka Nath Singh’s consent 
to other transactions cannot make him 
liable to the transaction in suit to which 
he did not consent. As regards Ajodhya 
Nath ‘Singh there is evidence of a Pleader 
that he once saw him present in Court 
while the case of his father against 
the Kayasthya Pathshala was being’ 
tried. Such presence is not evidence of 
consent either to the document in suit 
or generally tothe incurring of expenses 
in this particular litigation, One Chandu 
Lal, a former servant of Ganga Bakhsh 
Singh, was examined on behalf of the’ 
plaintiff, He deposed vaguely that Ganga 
Bakhsh Singh’s sons also asked -him to 


(1) 71 Inde Oas. 581; 100. L, J.193; 9 O, & A, La 
R. 2; 26 O. O. 245; (1923) "A. L R. (04) 263. 
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arrange for this ‘particular loan of the 
transaction in suit. Obviously Janki Nath 
Singh, a minor, at the time, could not 
have mada any such request. ‘As pointed 
out by the lower Court, a mere arrang- 
ment forthe loan did not imply consent 
to a mortgage of joint family property. 
We arealso not prepared to believe the 
statement of a former servant who could 
easily be bribed to depose against defend- 
ants who are no longer his masters. He 
is at present in service of a-person who gave 
evidence against Ganga Bakhsh Singh in 
Ganga Bakhsh Singh's suit against the 
Kayasthya Pathshala. A theory of con- 
sent was sough to be built up on the state- 
' ment of one Radhe Lal (P. W. No. 7), who 
isa clerk of Babu Ishri Prasad, husband 
of the plaintiff. He took a letter of demand 
to Ganga Bakhsh, Singh and states that 
the answer’ was written at the instance 
of Dwarka Nath Singh and Tribhuwan 
Nath Singh. There is no substance in it. 
To begin with, the sons’ conduct in 1918 
cannot amount toconsent toa transaction 
which took place in 1915. Further, there is 
nothing ia the letter itself (Ex. 2, page 88) 


to. indicate that the sons dictated it or. 


‘took any part in the writing thereof. It 
may also be mentioned that at the time of 
the mortgage all the sons of Ganga Bakhsh 
Singh except Dwarka Nath Singh were 
minors who would not be capable under 
the law to give consent (see statement 
of Ginga Bakhsh Singh, page 12), After 
all, assent is only evidence of justifiable 
family necessity and is of no avail except 
by way of estoppel when admittedly there 
was no family necessity. There was no act 
- of Dwarka Nath Singh at the time of the 
mortgage which would estop him from 
raising the present defence: [see Kandasami 
Asari viSomaskanta Ela Nidhi Ltd. (2).] We 
hold that none of the sons of Ganga Bakhsh 
Singh consented to the transfer. 

It was difficult to understand how the 
principles of s. 41 of the Transfer of Proper- 
ty Act applied. No indication was given 
to us as to how Ganga Bakhsh Singh and 
his sons would have behaved otherwise than 
they did as members ofa joint Hindu family. 
The reference to a7judgment of this Court 
in the Bhilwul case [Zarif-un-nisa v. Shafiq- 
uze-Zaman (8)] was not to the point. No 


(2) 5 Ind. Cas. 922; 35 M. 177; 7 M. L.T. 165; 20 


M. L. J. 371; (1910) M. W. N. 580. 
(3) 75 Ind. Oas. 626; 26 O, ©. 133; (1923) A. LR. (0) 
{85 10. Lu 55. | 
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such circumstances as àre referred - to: 


in that judgment on pages. 188* and 189* 
exist here. 

As to liability of the wife’ 5 share - under 
the mortgage it is sufficient to state that 
thé mortgage made by the manager ‘of 
the joint family was void and could not 
be enforced against any portion of the pro- 
perty except ‘the one which came to the 
possession of the mortgagor on partition. 
It was argued that the wife’sshare would 
revert to Ganga Bakhsh Singh on her death. 
This contingency however has not arisen and 
need not be considered. 

The Punjab Code had no operation’ in 
Oudh subsequent to the Oudh Laws Act 
of 1876. Under s. 3 of Act XVIII of 1876 the 
Hindu Law was made applicable in “cases 
where the parties were Hindus except in 
so far as such law had. been by this or any 


other enactment altered or abolished or had. 


been modified by custom. At the time of 


the mortgage the property jn suit was 


governed by the Mitakshara Law. 

Interest, Rs. 566-6- 8, from the date of suit 
to 25th April 1924 entered in the lower 
Court's decree is incorrect. The amount 
shall becorrected in the decree prepared 
in this Court. Up to the date of the institu- 
tion of the suit the amount due comes to 
Rs. 19,183-1. 

Finally, there remains to consider the 
additional groundof appeal. It is the pious 
duty of the sons to pay their father's debt. 
There was no prayer for a money-decree 
against the defendants other than defend- 
ant No.1, Ganga Bakhsh Singh, because 
the principle of law laid down ‘by their 
Lordships of the Privy Council prevailed 
at the time that nosuch pious duty arose 
during the life-time ofthe father. This ob 
servation of their Lordships was not followed 
in the case of Brij Narain Rai v. Mang- 
lal Prasad Rai (4). It was represented by 
the respondents’ learned Counsel that the 
judgmentof their Lordships in Brij Narain’s 
case (4) was delivered on 
ber 1923 and this appeal was filed on 6th 
february 1924 and that, therefore, the 
prayer ought to have been ‘made a ground 
of appeal. Volume LI, Part I, of the Indian 


Appeals containing the judgment did not 

(4) 77 Ind. Cas. 689; 51 I. A. 129; 110. L. J. 107; 21 
A.L. J. 934; Æ M. L. J.23; 5 P.L, T. l; 28 0. W.N. 
253: (1924) M. W- N. 68; 19 Lo W. 79; 


Pat. L. R. 41: 10 
O. & A. L. R. 82; (1924) A, L R. (P. O.) 50; 33 M. L. T. 
457; 46'A. 35; ue L. R. 500; 1 Q. W. N. 48; 416, 


Ld. 232 (P. 
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arrive here till the 3lst of March 1923 and 
the part of the Allahabad Law Reports of 
February containing the same judgment 
arrived here about the same time. It is 
true that a report of the judgment was 
printed in unauthorised law reports but 
simultencously there was a rumour that 
the report was incorrect. This rumour 
was subsequently confirmed: with respect 
to another proposition of law enunciated 
in the judgment. In February 1924,. there- 
fore, a legal practitioner was notin a posi- 
tion to know definitely what observations 


` their Lordships of the Privy Council had 


made-in the case of Brij Narain Rar 
v. Mangla Prasad Rar (4). Taking all 
these ‘circumstances into consideration 
we are of opinion that the plea has been 
raised by the appellant at the earliest 
possible opportunity. She is entitled to a 
money-decree against all the defendants 
except Musammat Rani Bitiya and Musam- 
mat Suphal Kumari who are under no 
pious duty to pay the debt. The mort- 
gagees of the property, Manohar Lal and 
Madho Ram, will also be exempted from 
the money-decree. We shall, however, save 


“the sonsin costs and interest as the plea 


was not available to the plaintiff until 
after the Judgment of the lower Court was 
delivered. We shall fix the amount ofthe 
money-decree at Rs, 19,183-1 and grant 
interest atthe simple rate of 6 per cent. 
per annum from the date of the institution 
of the suit. 


- In the result we set aside the decree 
disinissing the suit as against the sons 
and pass a money-decree against Dwarka 
Nath Singh, Ajodhya Nath Singh, Tribhu- 
wan Nath Singh and Janki Nath Singh 
for Rs. 19, 183-1 with simple interest at 6 
per cent. per annum from the 28th Feb- 
yuary 1922 to date of realization and direct 
parties to bear their own costs. This decree 
shall be executed only against the family 


property in the hands of these sons. 


“The decree, of the lower Court against 
Ganga Bakhsh Singh is maintained, but 
it shall be noted that in no Case shall 
the plaintiff be entitled to recover more 
thai the amount of thé decree passed 
against Ganga Bakhsh Singh all together 
from him and his sons. The amount of 
the decree as agdinst Ganga Bakhsh Singh 
for sale shall be maintained by substitut- 
ing in place gf Rs. 566-6-8 the proper amount 
of interest at bond rate from the. 28th 


. 
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February 1922 to 26th April 1924 on a sum 
of Rs. 19,183-1. 


hy Decree modified. 


ALLAHABAD HIGH COURT. 
FIRST APPEAL From ORDER No. 6 or 
1924. 

April 21, 1925. 


Present :—Mr. Justice Sulaiman and. -> 


Mr. Justice Daniels, 
MAHIP NARAIN PANDEY-e-Derenpant . 
—APPELLANT 
versus < 
Babu MANNU SINGH PLUAINTIFR— - . 
RESPONDENT, 

_ Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants—Conditions Necessary 
for application of rule. : 
In order that a decision might operate as res judicata 
between co-defendants there must have been a conflict: 
of interests between the co-defendants and it must 
nave been necessary for the decision of the suit for 
the Court to decide the question on which they are 
at issue. . If the issue was one the decision of which 
was sufficient for the decision of the suit, and the 
issue Was raised and the suit was actually in fact 
decided upon it, then, if that issue was one which 
was raised not only between the plaintiff and the 
defendants but between the co-defendants as.well the 
rule of res judicata applies between the co-defendants. 
Plaintiff purchased sertain property from the defend- 
ant. Defendant's son brought a suit to set aside 
the saleon the ground that the sale was without con- 
sideration and that there was no legal necessity for 
it. Both the plaintiff and the defendant were made 
parties to the suit, and the suit was decreed ex parte . 
on the finding that theré was no consideration and 
consequently no legal necessity for the sale. Plaintiff 
then filed the present suit to recover from the defend- 
ant the alleged consideration for the sale-deed - l 
Held, that the finding in the previous suit that 
there was no consideration for the sale operated as 
res judicata between the parties. : 
First appeal from an order of the Second 
Additional District Judge, Gorakhpur; 
dated the 1st December 1923. l i 

Dr. S. N. Sen, for the Appellant. 


Messrs. P. L. Banerji and Sankar Sarn for 
the Respondent. w 

JUDGMENT. —The decision of this 
appeal depends ona question of res judi- 
cata. The plaintiff-respondent, Mannu Singh 
together with one Jang Bahadur Singh 
purchased certain property from the de= 
fendant-appellant, Mahip Narain Pande. 
Mahip Ngrain's sons brought & suit to seb 


£ 
at 


- too narrow a-scope to the rule. 


{88 1, 6.1998) 
aside the sale on two grounds. The first 
ground was that the sale was without con- 
sideration, and the second ground was that 
even if there was consideration there was 
no legal necessity. The suit was decided 
ex parte and the Court which tried it, on 
tbe evidence tendered by one of the plaint- 
iffs before it, found in favour of the plaint- 
ifs on both questions. Itfound that the 
sale was without consideration, and, there- 
fore, there was no legal necessity for it. 
The vendees then filed the present suit to 


` recover from Mahip Narain Pande the 


alleged consideration of the sale-deed. The 
Trial Court held that it was res judicata 
between the parties, and that no consider- 
ation had passe® The lower Appellate Court 
has taken a different vjew, and has remand- 
ed the case for decision on the merits. The 
defendant appeals. 

The principles which govern the ques- 
tion of res judicalu between co-defendants 
have been-laid down in anumber of cases 
of which we may instance Mohammad 
Ahmad v. Zahur Ahmad (1). The rule is 
that there. must have been a conflict of 
interest between the co defendants, aud it 
must havé been necessary for the decision 
of the suit for the Court to decide the ques- 
tion on which they areat issue. In this 
case there certainly was a conflict of inter- 
est between the co-defendants in the former 
suit for the appellant Mahip Narain 
made common cause with his sons and 
pleaded- that the sale-deed was without 
consideration:: The issue was also one 
which, having been raised before it, the 
Court was bound to enter into and decide. 
If there was no consideration for the sale- 
deed, the suit of Mahip Narain’s sons was 
bound to succeed. The learned Vakil for 
the respondent contends that for an issue 
to operate as res judicata between co-de- 
fendants it must have been the only ground 
on which the Court .could have decided 
the case. In this .case he urges that as 
the previous suit might have succeeded on 
either of two grounds, namely, because there 
was no consideration, or because there was 
no legal necessity, therefore, the decision 
on the former point, though logically it 
comes first in order could not operate as 
res judicata. We think that this is.giving 
If the issue 
was one ‘the decision of which was suff- 
cient for the decision of ‘the suit and the 


(1) 67 Ind. Cas. 523; 44 A. 334; 20 AL, J. 193; 4 U. 
P: L, R. (A) 99; (1922) A, I, R (A) 19, 
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issue was raised and the suit was actu- > 


ally in fact decided upon it, then, if that 
issue was one which was raised, not only 
between the plaintif and the defendants, 
but between the co-defendants as well, the 
rule of res judicata applies. The case of 
Kunjman v. Jagannath (2)is an illustration. 
There a suit was brought by the managing 
member of a joint Hindu family against 


a third patty for an injunction. The plaint- . 


iff's brother, a member of the joint family — 


was joined asa-pro forma defendant. His 
interest was identical with that of the 


plaintiff. The suit having been dismissed, ` 


it was held thatthe matter was res judi- 


cata as between the plaintiff's brother and 


the defendant. 


For the reasons which we have given l 
we consider that the view taken by the- 
We. 


learned Subordinate Judge was right, 
accordingly set aside the order of the Dis- 
trict Judge and restore the decreee of the 
Trial Court with costs in all Courts in- 


cluding in this Court fees on the higher. | 


scale, 
Order set aside; 


` ZK. Decree restored. 
(2) 55 Ind. Cas. 846; 42 A. 359; 2 U. P.L. R. (A) 74; 
18 A. L. J. 326. 


OUDH JUDICIAL COMMIS- 
“SIONER’S COURT. 
EXECUTION oF DECREE APPEAL No. 58 


hi 
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January 28, 1925. 
Present:—Mr. Deniels, J.C. 
ANGNU—Purcuaser—-APPELLANT 

VETSUS 
Nawab Mirza MOHAMMAD SAJJAD 
ALL RHAN—-DEORER-HOLDER, 
DATA RAM AND oTHERS—-J UDGMENT- 
DEBTORS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), 8. 47, 0. NT 


rr. 71, 84—Oudh® Civil Courts Act (XIII of 1879), ` 
s. 18—Execution of decree--Sale—Default by auction-” 
purchaser—Re-sale—Order directing auction-purchaser\ 
to make good loss incurred on re-sale, whether decree—~ 
Appeal, whether ligs—Forum of appeal—Re-sale ‘held 
after long interval-Auction-purchaser, liability of. | 

An order under r. 7lof O. XXI of the ©, P.-G.,. 
directing a defaylting auction-purchaser to make 
good the loss occurring on the re-salé of the pro- 
perty, is a decree within the meaning of s. 47, of 
the C. P. C. and is appealable. [p. 132, col. 2. l 


Mathura Prasad.v. Bahadur Singh, 87 Ind. Cas. 284 - 


2 0. W, N. 141; 12 O. L, J. 80; (1925) A.I- R. (0.) 360 - 
2 


ollowed, 


e 
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Where such an, -order is „made, in the course of 
execution of a decree passed-in a suit of the value 
of more than Rs. 5,000 an apneal against the order 
lies under s. 18 of the Oudh Ciyil Courts Act to the 
Judicial Commissioner and noi to the District Judge, 
irrespective of the amount which tlfe auction-pur- 
chaser is directed to pay. [ibid.| . 

- "The re-sale resulting in lossfor which a defaulting 
auction-purchaser 1s responsible must be a re-sale 
held in accordance with the law, that is to say, it 
must be a re-sale held forthwith in accordance with 
the provisions of r. 84 of O. XXI of the O. P. ©. It 
may bethat if the delay which occurs is so slight 
that it cannot possibly prejudice the defaulter he 
would still be liable for the loss on the re-sale, but 
if the r>sale takes place after a considerable delay, 


. Husain for the same sum which he had | 


previouly bid, namely, Rs. 2,050. 


The respondent raises twoepreliminary .` 
objections to the hearing of the appeal. ~ 
First he says thatthe order passed is not ` 
This 
matter is settled against him by the recent ` 


a decree and is not appealable. 
decision ofa Benchofthis Court in Mathura 
Prasad v. Bahadur Singh (1). It was there 
held that an order under O. XXI, r.71, isa 


decree within the meaning of s. 47 of ©. P: - 
©. His second objection is that even if an - 


appeal lies it lies to the District Judge 


the provisions of the rule are not complied with 
and the defaulting purchaser cannot be called upon 
tea good the deficiency resulting from the re-sale. 
ibid. 
| Sita Ram v. Janki Ram, 65 Ind. Cas. 813; 44 A. 266; 
- 20A. L. J. 105; (1922) A. I. R. (A) 200, referred .to. 
‘-Appealagainstan order of theSubordinate 
_ Judge, Mohanlalganj, Lucknow, dated the 
28th May 1924. 
. Mr. Rame Bharosey Lal, for the Appellant. 
: Mr. Zahur Ahmad, for Respondent No. 1. 


J UDGMENT.—This. is an appeal 
against an order passed, under O. XXI, r. 71 


inasmuch as a proceeding under O. XXI, ` 
r. 71, is a separate proceeding and the ` 
amount involved is only Rs. 300: The. 
matter has to be decided wjth reference to ` 
the language of s. 18 of the Oudh Civil` 
Courts Act, 1879, and ia view of the language ' 
of that section it appears to meimpossible ’ 
to sustain the objection. The section lays’ 
down that the appeal shall lie to the District | 
Judge in two cases, firstly where the decrée ' 

is passed in any suit the value of which 

does not exceed Rs. 5,000 and secondly ' 
where the decree is passed in any proceed- -> 


we 


of the ©. P.C. directing a defaulting auc- 
tion-purchaser to make good the loss which 
occurred on resale of the property. The 
question for decision is whether he is liable 
although the re-sale was not held forthwith 
as required by r. 84-of the same Order. 

The facts are these. The property was 
originally put up tosale on the 20th April 
1923 and purchased by the appellant 


- Angnu for. a sum of Rs. 2,350. Th two pre- 


vious bids had been Rs. 2,200 and Rs. 2,300. 
Theappellantfailed to make the 25 per cent. 
depositrequired under O. XXI, r.84. It was, 
therefore, the duty of the sale officer under 
that rule to re-sell the property forthwith. 
Instead of doing this the sale“officer post- 
poned: the matter till the 25th April. He 
then. cancelled the sale and sent the papers 


‘back to the Civil Court (the sale was being 


held by the Collector), On Y8rd May the 
matter was put up before the Civil Court 
and a fresh date for sale fixed. The sale 
took place on 20th June and dhe property 
was purchased by Raza Husain for Rs. 2,050. 
Curiously enough default was also made 
by the purchaser at this sale. Hedeposited 
the 25 percent.immediately bit was one day 
late in depositing the balanceof the purchase 
money, whjch he deposited only on the 
Sixteenth day after the sale. This sale was, 
thérefore, also set aside and a fresh sale held 


eon 20th September 1923. At this sale the 
‘ property was again purchased by Raza 


ings arising out of a suit the® value 
of which dves not exceed Rs. 5,000. 
In any other case the appeal lies to the 
Judicial Commissioner. The proceeding 


which is here in question clearly arisés ' 
The suit resulted in a’ 


out of a suit. 
décree. In execution of that decree sale 
proceedings were held and .in the course 
of these sale proceedings the order now- 
complained of was passed. The preliminary 
objections, therefore, fail. . > a 
“On the merits the order of the Court 
below is, in my opinion, wrong. The re-sale 


resulting in loss for which the defaulting - 


purchaser is responsible must be a re-sale 
held in accordance with the law, that is to 
say, it must be re-sale held forthwith in 
accordance with r. 84. It may be that if 
the delay which occurred was so slight that 
it could not possibly prejudice the defaulter | 
Ke would still be liable. A case of this 
kind occurred in Sita Ramv. Janki Ram 
(2). In that cass asale held on the follow- 
ing morning was held ‘to constitute a sub- 
stantial compliance with the rule. Here, 
however, there was a delay of nearly two 


‘months before the first re-sale and nearly 


five months before the second re-sale, In 


(1) 87 Ind, Cas. 284; 2 O. W. N. 141; 120. D.-J. 80; 
(1995) A: I. R. (0) 360. a 
_(2) 69 Ind, Cas, 813; 44 A. 266; 20 A, L, J, 105; (1922) 

A d, Ri (AJ 200, ` i 


4 


* 


.{88 I. 0, 1925] 
view of the fact thatat the original sale 
“there were two bids higher than the price 
at which the property was eventually sold 
-1t cannot be*said that the appellant was: not 
‘prejudiced. I, therefore, set aside thé order 
-of the Court bslow and dismiss the appli- 
-cation for recovery of the balancé of the 
-purchase-money. As the appellants lucky 
‘to escape liability -altogether owing to the 


-failure of thé ‘sale officer to comply with. 


“the rules I make no order as to costs. 
© “AK | Order set aside. 


t £ 


— 
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ALLAHABAD HIGH COURT. 
SECOND UIVvIL APÊRAL No. 627 or 1924. 

February 2, 1925. 
Present:—Mr. Justice. Lindsay and 
Mr. Justice Kanhaiya Lal. 
JAGAT NARAIN DUBE—P.arntirr— 
APPELLANT 
$ VETSUS 
NAGESHAR PRASAD TIWARI— 

l D8aFANDANT— RESPONDENT. 

- Custom—Pre-emption—Wajib-ul-arz, entries in, con- 

. struction of—Custom, proof of. : 

The wajib-ul-arz of a village prepared in 1829 
allowed a right of pre-emption in the first instance 
to the co-sharers of the village. The ` wajib-ul-arz 
prepared in 1862 gave a right of pre-emption to near 
co-sharers and in case of their refusal to the other 
co-sharers of the village. The wajib-ul-arz prepared 
in 18)0 laid down that the right of pre-emption shall 
belong in the first instance to a co-sharer who was 

‘a near relation, after him to a co-sharer who was a 

mora distant relation, and after the latter to a co- 

sharer in the patti and in case of his refusal to 
the co-sharers of other pattis: 
w Held, (1) that the entries afforded evidence of the 

‘existence of a custom of pre-emption-in the village; 

[p. 133, col. 2.] 

(2) that aco-sharer in the patti in which the land 
sold was situate was entitled to preference over a 
vendes who though a blood relation to the vendor 
was a co-sharer in another patti. [abid.] 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Basti. 

Mr. Kashi Narain Malaviya, for the Ap- 
pellant. 

Mr. N. Upadhtya, for the Respondents. 

JUDGMENT.—This appeal arises out 
.of a suit for pre-emption brought in respect 
of certain property situated in the village 
Ajgara. The plaintiff is a co-sharer in the 
patti in which the share sold is situated. 
The 


another patti, but claims to be related by 
“blood to the yendor.. The Court- of -frst 


o 
“NAGESHAR PRASAD TIWARI. 


JAGAT NARAIN DUBE ®. l 
‘instance found that no custom of pre-emp- 


defendant ‘vendee is a co-sharer in. 


a 3 


“133 


tion was established and did not proceed . 


‘to try the other issues raised in the case. 


The lower Appellate Court, however, con- 
tented itself by holding that even if there 
was a custom of pre-emption, the plaintiff 
was not entitled to preference because the 
defendant-vendee was related to the vendor 
and .was consequently entitled to prefer- 


ence. 


The wajib-ul-arz of the village Ajgara 
prepared in 1820, allows a right of pre- 


' emption tn the first instance to the co-sharers 


of the village. The w#ajib-ul-arz prepared 
in 1862 is more specific. It gives aright 
of pre-emption to near co-sharers (hissedar 
garibi) and in case of their refusal to the 
co-sharers of the village. The wajib-ul-arz 
prepared in 1890 describes more fully how, 
the right of pre-emption between the hear 
co-sharers (hissedar garibi) was to be regu- 
lated. It lays down that the right of- pre- 


- emption shall . belong in the dirst instance 


to a co-sharer who was a near relation 
sharik aziz qaribt after him to a co-sharer 
who was a more distant relation (sharik 
baeed), and after the latter to a co sharer in 
the patti, and in case of his refusal to the 
eo-sharers of other pattis. In the connected 
First Appeal No. 24 of 1921, decided to-day 


.we have held that these entries afford evi- 


dence of the existence of a custom of pre- 
enption in that village, and the only ques- 
tion left for consideration in this case, there- 
fore, is whether under that custom the 
plaintiff Jagat Narain Dube is entitled to 


preference as against the defendant-vendee 


Nageshar Prasad Tiwari. It appears from 
the record of First Appeal No. 328 of 1921, 
which has been decided to-day, that this 
wajib-ul-are has been subject of interpre- 
tation in previous suits, to one of which 
both Nageshar Prasad Tiwari and Jagat 
Narain Dube were parties. They were 
rival pre-emptors and the finding of the 
Court which decided that suit was that 
the only person who could claim, in the 
first instance, a right of pre-emption as 
against the others was a co-sharer of the 
patti related to the verdor, and that 
the right of theco-sharers of the other 
pattis related to the vendor would be 
postpone® to a cosharer-in the patti 
though not related. The result of that 


‘decision, which is final between the parties 


to the present appeal, is that the plaintiff © 
Jagat Narain Dube, who is acosharer in 
the same patti, is entitled to preference 


+ 


hal 


‘other patti. 
‘suit have not been dealt*with by the Courts 
“below. 
-and the case is remanded to the Court of 
“first instance through the lower Appellate 
‘Court for disposal after the. determination 
“of the other points raised in the suit in 


+ 


, 184 


over the defendant vendee who, though a 


‘blood relation, is not entitled to preference’ 


over him because he is a co-sharer in an- 
The other points arising in tte 


The appeal is, therefore, allowed 


the manner prescribed by law. Costs here 


and hitherto will abid thé result. 


Z. K, Appeal allowed, 


-OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
RENT APPEAL No. 3 or 1924. 
= April 20, 1925. 
Presenj:—-Mr. Ashworth, A. J.C. 
GHANI AHMAD KHAN—Derenpanr 
í ——A PPELLANT 
l versus 
-Musammat AZIZ BEGAM—Pualntire 
NABI AHMAD KHAN AND OTBERS— 
DEFENDaNTS— RESPONDENTS. 
Co-shgrérs—Profits, suit for—Expenses, allowance 
for—Grove planted by lambardar—Co-sharer, whether 


-can claim share of profits—Costs, basis of. 
` Ina suit for profits the lambardar claimed a certain 


. sum as expenses incurred in collection of profits. 


He attempted to prove the „expenditure of the 
particular sum claimed by him but failed and was 


` awarded a sum equal to 5 per cent. on the collections 


Jin lieu of expenses. 


In second appeal he claimed 
that he should be allowed expenses at least at the 


4 rate of 10 per cent. on the collections: 


Held, that the lambardar having failed to prove 


‘any actual expenditure and not having tendered 
. evidence to justify any specific percentage could not 
- be heard to say in appeal that the sum allowed by 


the lower Courts was insufficient. [p. 134, col. 2.] 

In, the absence of clear evidence of an agreement 
amongst the co-sharers that the lambardar who has 
planted some usar with groves should reimburse 
himself for any expense in planting the usar by 
taking the whole profits arising therefrorm, the lambar- 
dar cannot claim to appropriate the whole of the 
profits arising from the usar and the other co-sharers 
are entitled to their shares in the profits. [ibid] 
| Inasuit for profits a plaintiff is engitled to get 
costs on what he is eventually allowed and not merely 
on the nominal sum which he orginally claimed. 
[p. 135, col. 1.) 

Appeal from a decree of the Fourth 
Additional District Judge, Lucknow, dated 
the 3rd December 1923, modifying that of 
the Honorary Assistant Collector, First 
Class, Kakori® (Lucknow), dated the 18th 
September 1922, _ 7 | 


GHANI AHMAD KHAN V. A217 BEGAM, 


[88.1. ©. 1925] 


Mr. Zahur Ahmad, for the Appellant, 
re Pyare Lal Varma, for Respondent 

Gel 

JUDGMENT. —T his second rent 
appeal arises out of a suit for profits 
between co-sharers. The “first question is 
whether the lower Courts were wrong in 
refusing to allow the defendant-appellant, 
lambardar, a sum of Rs. 216 claimed as 
expenses incurred in collection of profits. 
The appellant attempted to prove the ex- 
penditure of this sum but failed in the 
opinion of the lower Courts. He was 
awarded § per cent. but maintains that he 
should have been: awarded 10 per cent. 
which would amount about to the sum of 
Rs, 216 claimed. Reliance is placed on a 
ruling, Grish Chundar Lahiryy. Shoshi Shik- 
hareswar Roy (l), where 10 per cent. was 
allowed for collection in the case of a 
trespasser sued for mesne profits. I hold 
that this ruling is no authority, as the 10 
per cent. in the case referred to was claimed 
“as a matter of ordinary practice, and 
supported by the evidence in the case.” The 
defendant having failed to proye any actual 
expenditure and not having tendered evi- 
dence to justify any specific percéntage 
cannot, in my opinion, be heard to say in 
appeal that the 5 percent. allowed by the 
lower Court was insufficient. 

The second pointis whether the lower 
Courts were justified in allowing the plaint- 
if-respondent a share in the profits of some 
usar planted in the year 1327 Fasli with 
groves. It is maintained that as the lam- 
bardar took the trouble of planting this 
usar he should not be called upon 
to pay the co-sharers any profits. In 
the absence of clear evidence of an agree- 
ment amongst the other co-sharers that the 
lambardar shoud re-imburse himself for any 
expense in planting the usar by taking 
the whole profits I am of the opinion that 
this plea is not maintainable. 

The third point is thatthe lower Courts 
should have credited the lambardar with 
the expenditure of Rs. 500 on wells, The 
lower Courts were not satisfied with the 
evidence as to this expenditure. <A thekedar 
deposed to having been paid this sum by 
the lambardar for making the wells but 
he would not swear to two receipts tender- 


‘ed because he said he had lost his eyesight, 


It suffices to say that the lower Courts 


(1) 27 C. 951 at p. 955; 27 I A. 110; 4 O. W. N. 631; 
10 M. L. J, 356; 2 Bom. L. R. 709; 7 Sar P, O, J, 687; 
14 Ind. Dew (N. s.) 622 (P. Q) ae oe ae 


[$8 L O: 1985] 


Have given reasons for di&trusting. the. 
allegation of the appellant that he paid 
Rs: 500 in this way or paid any other sum for 
the wells. Indeed the amin appears to have 
stated the wells to have been in existence 
for 10 or 12 years, in which case it would be 
impossible that the money for-their sinking 
was spent within the period of suit. In 
second appeal Lam not disposed to. hold 
that the lower Courts. were wrong in their 
finding of fact that. the expenditure of 
Rs. 500 on wells was not proved. 

The fourth point is the Pleader’s fee. 


The lower Appellate Court has allowed - 


Rs. 100 on the claim of the plaintiff as 
decreed by the Court. It is urged by the 
appellant's Gounsel that this is higher than 
the scale allowed’ by the Board's Circular. 
The respondent’s Counsel admits that the 
sum of Rs. 100 should be reduced to Rs. 45 
on this ground. This would be at the rate 
of 5 per cent. on the sum decreed by the 
lower Court. The appellant's &Counsel, 
however, pressed that only Rs. 300 was 
originally claimed in the plaint and that 
the fee should be on this sum claimed and 
not on the sum awarded. Iam not dispos- 
ed to accept this view. The plaintiff is 
entitled to get costs on what he was allowed 
and not merely on the nominal sum which 
he originally claimed. 
The result is that this appeal is dismiss- 
ed except that the costs awarded shall be 
. reducéd from Rs, 100 to Rs. 45. ‘The costs 
of this appeal will be borne by the appel- 
lant. | 
Z.K, Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
- MISCELLANEOUS CIVIL APPEAL No, 30 
; oF 1924. 
“November 6, 1924. 
Present:—Mr, Baker, J. ©. 
GANGARAM—4J upamEnt-DEsToR 
-APPELLANT 
VETSUS 
GANPAT RAO—DEoREE-HoLDER— 
te RESPONDENT. | 
-.. Civil, Procedure Code (Act V of 1908), s. 96, O. 
XXIII, r. 8—Decree passed on award of Debt Con- 
' giliation Board, nature of—Forfeiture clayse—Courst, 
“power of, to grant relief—Consent-decree, whether can 


che varied, -> 


‘ GANGARAM V, GANPAT RAO, 


Wsi 
A decree passed 6n an award by: the Debt- Oon: 
ciliation Board is nota consené-decree buta decree., 
based on an award, and an Executing Gourt cannot, 
go behind it in order to grant equitable relief to, 
the judgment-debtor against a forfeiture. clause in.. 
the decree. fp. 136, col. 1.] 
Nagappa v. Venkat Rao, 24 M. 265, referred, to, i 
Raja Komal Singh v. Jagannath, 49 Ind. Cas. 840, 15 
N. L. R. 39, followed. l 
Krishnabai v. Hari Govind, 31 B. 15; 8 Bom. L. R» 
813; 1M. L. T. 370, and Balambhat v. Vinayak, 10 Ind, 
Cas. 746; 35 B. 239; 13 Bom. L. R. 154, distinguished. 
- Lachiram Dagduran Marwadi v. Jana Yesu Mang, 
27 Ind. Cas. 830; 16 Bom. L. R. 668, followed. 7 
A consent-decree cannot be varied except by 
consent of the parties. [p. 136, col. 2.] l : 


Appeal against an order of the. District 
Judge, Bhandara, dated the 9th April 1924; 
in Civil Appeal No. 9 of 1924. : 


FACTS.—The dispute. in this case is 
as regards execution of: a decree. dated 
15th December 1903 in Suit No. 112 of 
1903 and which was passed upon an appli- 
cation under s. 525, ©. P. ©., to file an 
award of the Debt Conciliation Board 
based on a preliminary mortgage-decree 
dated 25th September 1919 in Suit No. ll 
of 1914 of the Court of Mr. Ranade, E.A.C:, 
Bhandara. In accordance with the terms 
of the award the said decree of 1903: made 
the sum of Rs. 838. decreed against the 
judgment-debtor-respondent payable in 17 
instalments until Ist of May 1919. It was 
further, directed under the said decree that 
in case of default in payment of any instal- 
ment interest. shall be paid on such de- 
faulted instalment on 6 per cent, per annum 
and in case of default in payment of.any 
two instalments possession cf the mort- 
gaged pioperty specified in the decree 
shall be delivered by the judgment-debtor 
to the decree-holder. There was a further 
condition regarding suspension of payment 
of the whole or apart of any instalment 
upon similar suspension of rent and re- 
venue of the land which was to pass by.the 
decree th case of the above mentioned 
defaults, os 

Upon the application of the decree- holder- 
appellante the said decree was made final 
in 1920, as a decree for foreclosure of the 
mortgage and for ‘possession ofthe mort- 
gaged property for the balance of Rs, 247-9 
left unpaifl under the decree of 1903. Pos- 
session of the property was then deliver- 
ed through Court in execution of the said - 
final decree on 18th Septentber 1921. The 
judgment-debtor-respondent then -Sied 4 
application on 7th October 1921 for geti 
ing the final decree set aside on the grovn 4 


136 


that he was not. served with notice of the 
application for. the. final decree and came 
to know of it when . possession was de- 
livered through Court. On appeal by the 
judgment-debtor respondent my learned 
predecessor-in-office held that the final 
decree was illegal and it was. accordingly 
set- aside and the -case was remanded to 
the lower Court for being proceeded with 
upon the decree-holder’s application dated 
5th April 1919 so far as it asked for deli- 
very of possession of the. property specified 
in the decree.in default of payment of two 


instalments on due dates leaving thereby 


the said balance of.Rs. 247-9 unpaid. The 
lower Court found that the condition in 
the award delivering possession in default 
of payment of two instalments was penal 
and it made no difference in the penal 
mature of that condition by its being em- 
bodied in the decree of 19038. The Court, 
therefore, considered that the defendant 


` should be equitably relieved against this 


-penal condition’ and accordingly refused to 


enforce that condition allowing only 1 


per cent. per mensem interest on the unpaid 
:balance from the date of default of two 
-instalments as fair compensation to the 
:decree-holder-appéllant. 
‘remanded by this Court and on 5th Feb- 


After the case was 


“ruary 1923 the judgment-debtor respondent 


¿deposited the further sum of Rs. 251-5 in 
“Court for payment to the 
-and after giving credit for this sum the 
lower 


decree-holder 


Court found a further sum of 


“Rs. 118-14-66 and costs of the proceedings 
. amounting to Rs. 54-5 as payable by the 
:judgment-debtor respondent to the decree- 
holder appellant and ordered such pay- 
“ment: on-.18th December 1923 (vide order 


- dated. 18th December 1923). 


Ar 


~ Court. 


l This order 
‘has now been appealed against. 
Mr. J.C. Ghosh, for the Appellant. 
Mr. P. S. Deva, for the Respondent. 


JUDGMENT.—The facts are set out 
in the judgment of the lower Appellate 
The judgment-debtor appeals 


‘against the decree of the lower® Appellate 
‘Court ordering the decree-holder to be put 
“into possession of the property, and it is 
` urged on his behalf that the „Court had 


` power to grant equitable relief against the 


` forfeiture clause in the: decree. The appel- 


lant relies on the cases quoted in. the 


“lower Appellate Court, viz. 


” 
” 


- Krtshanbat v. Hari Govind (1), Nagappa 


_ 4) 31 B.15;-8 Bom. L. R. 813; 1 M. D. T. 370. 


SAGAR SINGH Y. SIRI RAM, 


[88 I. 0. 1925] 
A Venkat. Rao (2), Balambhat v. Vinayak 


' The cases were distinguished by this 
Court in Raja Komalsingh wv. Jagannath 
(4), the case relied on by the lower Appel- 
late Court. 

The learned District Judge is correct in 
stating that the present decree which was 
passed onan award by the Debt Concilia- 
tion Board is nota consent-decree. It is 
a decree based upon an award and, there- 
fore, the cases quoted will not apply as ex- 
plained at page 41 of the ruling in 15 


or [Raja Komal Singh v. Jagannath . 
(4). : 


Moreover, in a later case than the Bom- 
bay decisions above quoted éhe Bombay 
High Court has held in Lachiram Dag- 
duran Marwadi v. Jata Yesu Mang (5) 
that a consent-decree cannot be varied 
except by consent and that Krishnabai v. 
Hari Govind (1) and Balambhat v. Vinayak 


(3) are inapplicable where the relation of - 


landlord and tenant is not created by the 
decree. Even if this were aconsent-decree, 
it could not be varied. But as a decree 
based on an award the Executing Court 
cannot go behind it. 

I agree with the view of the District 
Judge that the case is governed by Raja 
Komalsingh v. Jagannath (4). 

The appeal fails and is dismissed with 
costs. 

G. R. D. Appeal dismissed, 
Z. K. . 2 
(2) 24 M. 265. 

(3) 10 Ind. Cas. 746; 35 B. 239; 13 Bom. L, R. 154. . 
(4) 49 Ind. Cas. 840, 15 N. R. 39. i 
(5) 27 Ind. Cas. 839; 16 Bom. L. R. 668. 


re eet 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1619 or 1923, 
February 27, 1925.. 
Present :-—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
SAGAR SINGH—P .aintirr— 
APPBLLANT 
VErTSUS 
SIRI RAM AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 
Custom—Pre-emption— Wajib-ul-arz, entry in, con- 
struction of—Partition of village into mahals, effect 
of---Sir rights, relinquishment of, whether liable to pre- 
emption. j 
A wajibul-arz of a village conferred the right of 
pre-emption first on own brothers, next on near 
brothers and finally on co-sharers in-the patti or the 


t 


[88 I. ©. 1925] 


“village. At the time when the wajib-ul-arz was 
_. prepared the village was undivided but it was sub- 
sequently divided into several mahals. Certain pro- 
_perty in mahal S was sold to the defendant who 
was a co-sharer inmahal Q. Plaintiff who wasa co- 
sharer in mahal S brought a suit to pre-empt the sale: 
Held, (1) that for the purposes of pre-emption the 
wajib-ul-arz placed ico-sharers in the patti and co- 
sharers n the village upon the same footing, inas- 
much as such co-sharers were united by bonds of 
common interest and common liability; 
_ (2) that the provisions of the watjb-ul-arz must 
. be interpreted in the light of the existing circum- 
stances and that the bonds of.common interest and 
common liability having been severed by the parti- 
‘tion. ‘of the village into mahals, the defendant whose 
property was situated in mahal Q had no community 
_of interest or liability with any of the co-sharers in 
mahal ; : 

(3) that under the circumstances the defendant 
must for purpases óf pre-emption be treated as 
a stranger to the co-sharers in mahal S in which 
the property sold was situated and that consequently 
the plaintiff's suit must be decreed. 

The relinquishment of si rights cannot form the 
subject of pre-emption. 

Second appeal from a decree of the 
Additional Judge, Meerut, dated the 19th 
July 1923. 


Mr. P. L. Banerji, for the Appellant. 
Mi S. N. Gupta, for the Respondent. 


JUDGMENT.—We have heard the 
learned Counsel in this case and we think the 
decree of the lower Appellate Court ought 
not to stand. In our opinion on the terms 
of the wazjb-ul-arz the plaintiff was entitl- 
ed to pre-emption. We cannot agree with 
the opinion of the two Courts below in this 
matter. 

The wajib-ul-arz-was one which was pre- 
pared at the settlement of M. Nasir Ali 
which took place about the year 1870. 

Under the term “Custom” as recorded in 
that document the first class of pre emptors 
consists of own brothers the second class of 
near brothers, and the third class consists 
of hissadaran patti aur gaon ke. 

The village in which the property in 
dispute is situated is Kharkhauda, and it 
would appear from the evidence that this 
village which was undivided at the time 
the wajib-ul-arz was prepared, has been 
devided into several mahuls. One of these 
mahalsis mahal Sagar Singh which is named 
after the plaintiff, and itis admitted that 
the property sought to be pre-empted is 
included in this mahal in which Sagar 
Singh himself is a co-sharer. 

It is further clear that the purchaser is 
a co-sharer in another mahal of the same 
mauza which is named mahal Qaim. 

The plaintiff has no claim to be brought 
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within either the first or the second category 
of pre-emptors. The question is whether 
he can bring himself within the third 
category. We agree with the Courts below 
so far in holding that for purposes of pre- 
emption the co-sharers in the patti and 
the co-sharers in the village (gaon) were 
placed upon the same footing. But these 
words have to be interpreted in the light 
of existing circumstances. It seems clear 
enough that the third class of pre-emptors 
consisted of co-sharers who were united by 
bonds of. common interest.and liability. Inthe 
new constitution of the village those bonds 
have been severed, and the purchaser here 
whose -property is situated in mahal Qaim, 
has no community of interest or liability 
with any of the co-sharers in the other 
mahal, namely, mahal Sagar Singh. 

Applying the language of the wajib-ul-arz 
to the altered constitution of the village 
arising out of partition it seenis to us quite 
clear that the defendant must, for purposes 
of pre-emption, be treated as a stranger to 
the co-sharers in mahal Sagar Singh, in 
which the property sought to be pre-empted 
is situated. 

We agree, therefore, with the argeement 
put before us on behalf of the plaintiff- 
appellant that in these circumstances the 
plaintiff is entitled to pre-emption, and we 
tind accordingly. 

The result is that we allow the plaintiff 
a decree for pre-emption. 

As regards the sum which the plaintiff 
must pay we notice that according to 
the finding of the First Court the sale 
price of the property was Rs. 1,500 and 
it was stated that a further sum of Rs. 100 
was given by the purchaser to the vendor 
in consideration of the relinquishment of 
sir rights. 

The relinquishment of sir rights cannot 
form the subject of pre-emption and in the 
circumsatnces we think the proper order 
to pass is that the plaintiff shall pay into 
Courta sum of Rs 1,500 within two months 
from the date of this Court’s decree. If the 
sum is deposited in Court within the time 
limit then the plaintiff will get his costs 
in all three Courts including in this Court 
fees on the higher scale. On the other 
hand if he fails to deposit the sum of 
Rs. 1,500 within the time fixed, then his 
suit will stand dismissed in all three Courts 
with costs including fees in this Court on 
the higher scale. 


Z. K. Order accordingly. 
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RANGOON HIGH COURT. | 
CIVIL eee is ns No. 164 
: or 1928, 


4 November 26, 1923, 


 Present;—Mr. Justice Beasley. 
IRRAWADDY FLOTILLA Co. Lr. 
. — PETITIONERS 
VETSUS 


. Tus MERGUL TIN DREDGING Co. Larn. 


AND OTHERS— RESPONDENTS. 
Companies Act (VII of 1913), ss. 162, 170, 174— 


> Winding up, petition for, by creditor--Advantage of 


2 


` ereditors and share-holders—Adjournment. 


An application. for compulsory winding up of a 


< Company by one of the creditors of the Company was 


opposed by the Company and by other creditors of the 


“ Company to-~whom large sums were due from the Com- 


| æ 


pany onthe ground that the Company had entered 
into a. contract for the sale of its property to another 
Company and that ifan order were made for the 
winding up of the Company it would cause loss to the 
creditors and the share-holders. Jt was found that it 


“ would be more to the advantage of the share-holders 
< and of the creditors ifan opportunity were given to 


the Company %o complete the sale of their properties : 
Held, that under the circumstances the petition for 
winding up ought to be adjourned and the Company 


:. should. be given an opportunity to carry out the agree- 
_. ment of sale. 


Mr. Glifton, for the Petitioners. 
Messrs. Young and Robertson, for the Re- 


- spondents., ~ 


ORDER.—This is a petition presented 


. by the Irrawaddy Flotilla Company, Limit- 


ed, praying that the respondent Company 
may be wound up by the Court. The 
petitioners are creditors of the respondent 


- Company tothe amount of Rs. 4,094-7-1. This 


. debt arisesout of a decree obtained by the 


‘petitioners against respondents in the Chief 


Court of Lower Burma in July 1922, and 


.represents the sum claimed, the taxed costs 
_ of the said suit and interest thereon. 


On the. 10th July 1923, the petitioners 


~ Berved on the respondents a notice requir- 
. ing them to pay the said sum of Rs. 4,094-7-1 


> but the respondents failed to comply with 


` this demand and, accordingly, fhis petition 


4 


has beea presented by the petitioners. 


“The respondents object to the petition 


` for winding up of the Company and in 
“ addition to themselves the Ellerman Rice 


Mills Burma, Limited, who are a creditor 


“of the respondent Company, appear to op- 


pose by Mr. | 
dated 20th November 1923. In addition - 


Young by powérof-attorney 


Mr. A.C. Martin and Mr. DePaulsen also 


oppose- and the two ‘latter, together with 
Mr. Joakim of the firm of Balthaza & Son, 
“have made affidavits.” All three are large 


creditorsof therespondent Company; The. 
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grounds of their opposition are that they 
themselves are large creditors and also. 


‘that the Company has entered into an 
_agreement to sell the whole of its property 


to ©. H. Robertson of No. 435th street, 
Rangoon, as trustee on behalfof the Com- 
pany whieh is being formed and which is 
to be called,. The Burma’ Alluvial Tin 
Limited. A copy of the agreement is at- 
tached to the affidavit of Mr. Martin and 
Mr. DePaulsen. They say that a winding 
up will cause a loss to the creditors and 
share-holders- and say that an opportunity 
should be given to-the Company to sell 
itself in accordance with the above-men-’ 
tioned agreement. According to the agree- . 
ment Rs. 55,000 in cash isdo be. paid to 
the Company by their purchasers on or 
before the lst of Marclt 1924, and they will, 
therefore, have money in hand with which 
to satisfy the claim of the petitioners. -I 
have got to consider whether there àre 
sufficient grounds.advanced for not grant- 
ing to the petitioners what they are in the 
ordinary course entitled to and make an 
order for winding up by the Court, and in 
considering this matter I have to say whe- 
ther on the whole it will be more to the 
advantage ofthe creditors that there should 
be a winding up now or whether it would 
not be more to the advantage of the 


` ghare-holders and to the creditors .for an 


opportunity to be given for this agreement 
to be carried out. There is no doubt 
whatever that the respondent Company is 
insolvent, a Company that cannot pay the 
small amount which is owing by them to 
the petitioners and: has beén owing by 
them for over a year,is obviously insolvent, 
but I do not think it would be right to 
order the Company to be wound up at the 
present moment. In my view, the petition 
ought to be adjourned until March next 
to see whether The Burma Allubial Tin 
Limited is able to raise the necessary capi- 
tal and is able to pay to the respondent, 
Company the agreed sum, or any of it, 
by March the Ist. I accordingly order 
the petition to stand over until March 
13th 1924, upon the respondent Company 
undertaking. not to part with any portion 
of the purchase money, save and except for 
the preliminary expenses. They will in 
the meantime complete the sale. There 
will be liberty to apply in the meantime. 
Z. K, rr - Proçeelings stayed,, 
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| LAHORE HIGH COURT. 

Civit Revision Perrrion No. 279 or 1924, 
April 22, 1925, 
Present:—Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 
JOGI PERSHAD—PraintirrF— 
PETITIONER 
VETSUS 

AMIR BAKHSH—DBEFENDANT— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 24—Pro- 
vincial Small Cause Courts Act (IX of 1887), s. 35— 
Transfer of Small Cause Court Judge—Successor not 
empowered totry suits of certain value—Suit trans- 
ferred to Court of Subordinate Judge—Procedure — 
Subordinate Judge, whether empowered to try suit as 
Small Cause Court. 

A suit instituted ina Small Cause Court was dis- 
missed after trial but the dismissal was set aside 
in revision and@he suit was remanded to the Small 
Cause Oourt for fresh trial. In the meantime the 
Judge of the Small Cause Court who had tried the 
suit originally had been transferred and his successor 
was not empowered to try suits of the value of this 
particular suit. The District Judge thereupon 
transferred this suit to the Court ofa Subordinate 
Judge who tried it as a Small Cause Court and 
eventually dismissed it. On revision: 

Held, that after remand from the High Court the 
suit was a suitin a Small Cause Court and had been 
withdrawn from that Court by the District Judge 
under’s, 24 (1) (b) of the C. P. Ò., and, consequently, 


the Court to which it was transferred was by virtue’ 


of cl. (4) of s.24 invested with Small Cause Oourt 
powers with regard to that suit. [p. 140, col. 1.] 

Under the Provincial Small Cause Courts Act a 
Small Cause Court is established first andthe Judge 
of that Court is appointed afterwards. The Court, 
therefore, does not cease to exist if, at any time, there 
isno Judge to preside over it, and suits can be 
instituted inthe Court even if there be no Judge 
appointed for the time being and suits so instituted 
would remain in the Smail Cause Court until they are 
withdrawn from it. fp. 139, col. 2; p. 140, col. 1.] 


Petition, under s. 25 of Act IX of 1887, 
for revision of the decree of .the Subordi- 
nate Judge Fourth Class, with powers of 
Judge, Small Cause Court, Multan, dated 
the 20th February 1924, 


Mr. Shamair Chand, for the Petitioner. 
Babu S. K. Mukerji, for the Respond- 
ent. 


JUDGMENT. 

Zafar Ali, J.—The suit out of which 
this “application for revision has arisen 
was originally instituted in the Small 
Causes Court, Multan Cantonment and was 
dismissed after trial by Major Reynolds, 
the Judge of the Court. The plaintiff then 
applied to the High Court for revision of 
Major Reynolds’ order with the result 
that the order was set aside and the suit 
was remanded to be re-entered at its ori- 
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ginal number in the register of suits of 
that Court and to be tried and decided 
afresh. Major Reynolds had in the mean- 
time been succeeded by an officer who 
was invested with powers to try small 


cause suits not exceeding Rs, 250 in value, 


and as the suit in question was of the 
value of Rs. 364-13-6 he was not, pene 
to try it. The District Judge, therefore, 
transferred this suit to the Court of Lala 
Manohar Lal, Subordinate Judge, Multan 
and when that Subordinate Judge was 
transferred, the case went to Sheikh Laiq 
Ali, Subordinate Judge. Before the latter 
Counsel for both parties agreed that he. 
possessed the jurisdiction of a Small Cause 
Court Judge with regard to the suit by 
virtue of cl. (4) of s. 24, C. P.C, ap it had 
been transferred to his Court from a Small 
Cause Court. Sheikh Laiq Ali accordin gly 
tried the suitas Judge Small Cause Court, 
and eventually dismissed it, e 

The plaintiff again appears in this Court 
with an application in revision, contendin g 


. that Sheikh Laiq Ali had not the jurisdic- 


tion of a Court of Small Causes in respect 
of the suit. The application was admitted 
to a hearing by a Judge in Chambers, 
who finally referred it to a Division Bench 
in view of the importance of the question 
of jurisdiction raised therein. l 

The learned Counsel for the petitioner 
argues that the transfer ofthe case from 
the Small Cause Court, Multan, did not 
fall within the purview ofs. 24, ©. P. C., 
because that Court had ceased to have 
jurisdiction with respect to the suit before 
it was received back by it from the High 
Ceurt on remand, that, therefore, the suit 
was not pending in that Court when it 
was transferred to another Court, and 
that in accordance with the provisions of 
s. 35 of the Provincial Small Cause Courts 
Act, which governed the case, the Court 
to which ¿he suit was sent should have 
tried it as a regular suit. This argument 
will not. bear the test of scrutiny. 

A reference to ss. 5 and 6 of the Pro- 
vincial Small Cause Courts Act would 
show that a Small Cause Court is establish- 
ed first and the Judge of that Court 15 
appointed afterwards. It follows, therefore 
that the Court does not cease to exist if at 
any time there should be no J udge to 
preside over it, that suits can*be instituted 
in the Court even if there should he no 
Judge appointed for the time being, and 
that the sults so instituted would remain 
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in the- Court until they are - withdrawn 
therefrom. It is under s. 24 (i) b), O. P. 
©., that a District Court can “withdraw 
any suit, appeal or other proceeding in 
any Court subordinate to it” and “transfer 
the same for trial or disposal to any 
Court: subordinate to it and competent to 
try or dispose of the same," and it was 
obviously under s. 24 (2) (b) that the Dis- 
trict Judge withdrew the suit in question 
from the Small Cause Court and trans- 
ferred it to the Court of the Subordinate 
Judge. The suit was at that time nowhere 
else than in the Small Cause Court, and 
. it. did not cease to be there because it was 
not triable by the Judge of that Court who 
succeded Major Reynolds. As the suit 
was withdrawn from a Small Cause Court 
the Court to which if was transferred was 
by virtue of cl. (4) of s. 24 invested with 
Small Cause Court powers with regard to 
that suit. The argument that the suit 
was not pending in the Small Cause Court 
and could not be transferred therefrom is 


untenable, because in the first place the’ 


word “pending” is not used at all in 
s. 24 (i) (b) and secondly all that the section 
énacts is that the District Judge may 
withdraw any suitin any Court Subordi- 
nate to him. If the suit could be with- 
drawn, it could also be transferred. 

“But it is contended that cl. (4) of s. 24 
was rendered inoperative bys. 35 of the 
Provincial Small Cause Courts Act because 
the: Small Cause Court had ceased to 
have jurisdiction with respect to the suit. 
The circumstance that the new Judge 
of the Small Cause Court could:not try the 
suit has no hearing on the application of 
el. (4) of s. 24. The suit might have been 
withdrawn and transferred even before 
the appointment of a successor to. Major 
Reynolds and if it had been transferred 
before that, it could not have been objected 
that the transfer was not valfd or that 
cli- (4) of s. 24 was inapplicable. 

No reported case on all fours with the 
present has been cited befoye us, but 
Sukha v. Raghunath Das (1) and Chatiurit 
Singh v. Ramia (2), may be referred to. In 
the former, a suit of a Small Cause Court 
nature was instituted in the Cort of a Sub- 
ordinate Judge who was invested with the 
jurisdiction of a Court of Small Causes. 
It was substquently transferred by the 
District Judge to a Court of a Munsif not 
-e(l) 37 Ind.. Cas. 809; 39 A. 214; 15 A. L. J. 69. 

a (2}46 Ind: > Cas. 893; -40 A. 525; 16°A. Lo J. 348. 7 7 
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possessing the powers of a Small Cause 
Court. It was held that by reason of the 
provisions of s. 24 (4) the Munsjf had the 
jurisdiction of a Court of Small Causes 
for the purposes of that suif. In Chaturt 
Singh v. Ramiq (2) Small Cause ` Court 
suit valued at Rs. 273 was pending in the 
Court of a Subordinate Judge who had 
Small Cause Court Jurisdiction up to 
Rs. 500. The Subordinate’ Judge went on 
leave and was.succeeded by an officer whose 
Small Cause Court Jurisdiction was limited 
to Rs. 250, Subsequently by order of the 
District Judge all Small Cause Court suits 
exceeding Rs. 250 in value were transferred 
to the Court ofa Munsif. It was held that 
in reference to s..24, C. P. C., the suit so 
transferred must be deemed tô have been 
tried by the Munsif as a Court of Small 
Causes. 

With regard to the construction of s. 35 
of the Provincial Small Cause Courts Act, 
the rulings are conflicting. The most im- 
portant ruling on the point is reported as 
Mangalsen v. Rup Chand (8). The learned 
Judges Sir John Edge, Chief Justice, and 
Mr. Justice Knox after reproducing céause 


-(1) of s. 35 in. their judgment observed as. 


below:— 

“The suit in the section referred to is a 
Small Cause Court suit, and the proceeding 
in the section is a proceeding in the Small 
Cause Court suit. The result is, according 
to our construction of the section, that 
when, by reason of a Small Cause Court 
ceasing to exist a suit is transferred to 
another Court, the proceedings still continue 
to be Small Cause Court proceedings, and 
for this purpose the Court to which the 
transfer is made must be treated as if it 
was a Court of Small Causes having juris- 
diction to hear the suit transferred to it. 
In other words, whatever the intention of 
the Legislature was we read s, 35 of Act IX 
of 1887, in the same sense that we read the 
concluding paragraph s. 25 of the C. P. O.” 


The above view was dissented from in 
Sarju Prasad v. Mahadeo Pande (A), 
Zamirul Hasan Khan v. Imdad Ali Khan 
(5), and Dulal Chandra Deb v. Ram Narain. 
Deb (6), but was approved of in Sankara- 


(3) 13 A. 324; A. W. N. (1891) 96; 7 Ind. Dec. (x s) 
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(á) 29 Ind. Cas. 996; 37 A. 459; 13 A. L. J. 639. 

(5) 64 Ind. Cas. 573; 44 A. 59°19 A. L. L. J. 838; 
(1922) A. 1. R. (A) 161, 
= (6) 310.1057, - ETER 


(a8 t. O. 19881. ; 
rama Aiyar v. Padmanabba Aiyar (7), and 
the view taken by the Caicutta High Court 


of clause (4) of s. 24 was adversely criticised. 


in Sukha Vv. Raghunath Das (1). 

As -already stated the question , of the 
applicability of s. 35 does not arise in this 
case bevause the withdrawal of the case 
from the Small Cause Conrt and its transfer 
to another Court was properly made under 
s.. 24, C. P.C. I would, therefore, dismiss 
the application with costs. =. 

Martineau, J.—I agree with my 
learned brother that the, District Judge 


withdrew the suit from the Court of Small © 


Causes under the provisions of s. 24 (2) (b) 
of the ©. P. C. Although Major Reynolds’ 
successor was not competent to try the 
suit the Coart did not cease to-be a Court 
of Small Causes, and s. 24 (4) consequently 
applies. I concur in dismissiug the applica- 
tion with costs. ; 
Z. K. Application dismissed. 


_ (7) 17 Ind. Cas. 425; 38 M. 25; 23 M. L. J. 373; (1912) 
M. W. N. 1085. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
EXECUTION oF DECREE AppgaL No. 75 

of 1924. 
February 13,1925. 
` Present:—Mr. Daniels, J. C. . 
SWAMI DAYAL AND orHers— 
OPPOSITE Party—APPELLANTS 
sni VETSUS 
MAQSOOD HUSEN AND ANOTHER— 
OBJECTORS—-RESPONDENTS. 
Oudh Civil Digest, para. 272 (v)—Fee, whether 
covers execution proceedings. 
The intention of the rule contained in para. 272 (v) 
of the Oudh Civil Digest is that the fee fixed for 
the case should cover execution proceedings also, 


whether an objection is filed by the judgment-debtor 


or not. ` 


“Second appeal against an order of the’ 


Third Additional District Judge, Lucknow 
at Hardoi, dated the 16th September 1924, 
upholding that of the Additional Subordi- 
TA Judge, Hardoi, dated the 8th March 
1924. 

Mr.. Raj Narayan Shukla, for the Appel- 
lants. ; 

Mr. H. N. Das, for the Respondent. 

JUDGMENT.—It appears to me that 
the interpretation put by the leayned Addi- 
tional Judge, on para,272 (v) of the Oudh 


t 
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Civil Digest is correct and that the -inten- . 
tion of the rule is that the fee fixed forthe - 


case should cover execution proceedings 
also whether an*obyection is filed by the 
judgment-debtor or not. This is the only 


question raised in the appeal and holding . 


this view I dismiss the appeal with costs. 
Z. K. 


arang agan aa mbun mrana 
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PATNA HIGH COURT. 


APPEAL FROM ORIGINAL Decree No. 206 op 


1920. r 

January 27, 1925, 4 

Present:—Sir Dawson Miller, KT., Chief 

Justice, Mr. Justice Das and Mr. Justice 
Foster. 

“Babu HITENDRA. SINGH AND 0THERS— 

PLAINTIFFS—-APPELLANTS ` 

Versus 


Maharajahdthraj Sir RAMESHWAR E 


SINGH BAHADUR AND OTAgRS— 
DEFENDANTS— RESPONDENTS. ; 


Construction of document—Gift--Heba-bil-ewaz— ` 
Principles applicable—-Intention of parties—Hindu ` 
Law—Mithila School—Gift by husband to wife—Kstate ` 


conferred—Execution of decree~ Mortgage-decree— 
Executing Court, whether can question: jurisdiction of 


Court to direct sale of property—Representatives of” 
judgment-debtor, whether can object to sale—Remedy. - 
There is nothing in the Hindu Law which prohibfts ` 


a-woman, whether wife or widow, from acquiring an 


absolute estate in property including’ the. power ‘of » 
: alienation. If words of grant are used importing the 
- transfer of full proprietary rights, then effect must be ` 
_ given to them irrespective of the sex of: the granteo. . 

It may appear, however, from the context er-from the - 
surrounding circumstances that a limited power ofi 


disposal was intended to be conferred even where an 


estate of inheritance is granted. Where ambiguity | 
exists in the document itself or where the words åre ' 


not of sufficient amplitude to confer full powers of 


alienation it is legitimate to assume that the grantor- 
had in mind the ordinary disability which the Hindu - 
Law attaches to a woman’s rights over property and - 


this may we considered in determining’ the intention 


even where an estate of inheritance is granted. But 


where words are used which in their context express 
an intention of transferring full rights of ownership, 


the other,principles of interpretation are of minor. 
importance and should not be allowed to restrict the ° 
natural meaning of the words. [p. 144, col. 2; p. 145, - 


col. 1.] 


A deed described as a deed of heba-bil-ewaz recited ` 


that the d@nor was the proprietor of the gifted pro- 
perty, that a decree had been obtained against him by 


his creditor for a certain sam of money and wasin- 
course of execution, that the gifted property and 
the donor had been; 
advertised forsale onthe following day, that the, 
donor had tried, and had failed to raise the necessary 
amount to satisfy the deéree and that as thés sale . 


another property belonging to, 


s. 


Appeal dismissed. — 


tr 
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would entail the loss of both the properties, the donor 

had taken the necessary amount from his wife and had 
made heba-bil-ewaz to her of the property mentioned 

in the deed “with trees fruit-bearing and non-fruit- . 

bearing and ahar and pokhar and reservoir and tank 

and kacha.and pucca wells and sair and salt sair and 
houses occupied by tenants and allmy zamindari 
rights which up to now have been in my possession 
without the co-partnership of any one”. The deed 
then recited that the donor had paid off the sum due 
under the decree and got the property released from 
sale and had put his wife in possession and directed 
that by becoming possessed of the property’she should 
spend the produce “with sons generation after genera- 
tion” and that the donor, his heirs and representatives 

‘would have no concern in demanding the subject of 

the gift or the consideration money from the donee or 

her heirs and representatives. The donor“was govern- 
ed by the Mithila School of Hindu Law: 

Held, that the deed transferred to the donee full 
rights of ownership in the property gifted including 
the right of alienation. [p. 146, col. 1.) 

An Executing Court is bound to execute the decree 
and cannot, apart from fraud, consider whether a 
decrée ordering sale of certain property was one which 
Ta Court ought rightly to have passed. [p. 148, 
col. 1. i 

The representatives of a deceased mortgagor judg- 
ment-debtor cannot, in execution of a mortgage 
decree, agitate the question that the mortgagor had no 


meut of Mr. Justice Das and it is unneces- 
sary to repeat them, 
- The argument before me wab mainly : 
directed towards the second point, and it 
will be convenient to deal with it- first. It- 
was conceded at the outset by Sir Benode - 
Mitter who appeared on behalf of the 
appellants that if the heba-bil-ewaz passed - 
all rights of ownership to the grantee,- 
the suit is not maintainable, Again it- 
“is not disputed that the instrument of 
1876 conveyes an estate of inheritance ` 
which would, after the death of the grantee, - 
devolve upon her own heirs and not upon 
those of her husband as in the case of. 
property inherited by a Hindu widow from 
her husband. It is further conceded that - 
ifthe grantee had been made a male or» 
even a female under any personal dis- . 
ability there is nothing in the Hindu Law - 
which would exclude the right of alienation 
incident to a grant of an estate of inherit- 
ance. 
It is contended, however, that in deter- 


power to execute the mortgage and that consequently 
the mortgaged property could not be sold-in execution 
of the decree. Any such contention must be raised in 
a separate suit brought for the purpose of challenging 
the mortgage, the mortgage-decree and the sale held 
thereunder. [p. 148, col. 1.] 

Case-law discussed. 


Appeal from a‘decision of the District 
eae Darbhanga, dated the 23rd June 
1920. 

Sir B. C. Mitter, Messrs. K. B. Dutt, A. 
Sen, L-K. Jha, ©. M. Mullick and Kali 
Prasad Sukul, for.the Appellants., 

Messis. Syed Hasan Imam, S. Jaffar 
Imam, 8. Sultan Ahmad, S. M. Gupta, 
Murari Prasad, Sambhu Saran, Anirudhji 
Burman and Laksman Prasad, for the Re- 
spondénts. 


mining the- intentions of the grantor it 
must be taken that Durga Dutt Singh 
was well aware that a Hindu wife govern- 
ed by the Mithila Law could not alienate 
immoveable: property, the gift of her hus- 
band, and that presumbly his intention 
would be to transfer only such powers as 
the ordinary law recognized, and-éven if 
he erroneously supposed that the grantee 
might aliénate -the ‘property with his con- 
sent, this can make no difference in the 
present case if in fact, as now found, his 
consent did not validate the transaction, 
The proposition contended for is stated 
in the judgmentof the Judicial Committee 
in Moulvie Mohamed Shumsool Hooda v 
Shewukram (1) in ‘these words: 


JUDGMENT.—This appeal has been “In con. 


` referred to me unders. 98, ofthe C. P.O, Struing the Will of a Hindu, it is not 


improper to take into consideration what -> 


for ‘determination upon the two points of 
jaw upon which the learned. Judges be- 
fore whom the appeal came originally have 
differed in opinion.* 

“The ‘points as formulated in the judg- 
ment of Mr, Justice Das dre :—first whether 
the present -suit is maintainable by the 
laintifis, and whether it is. barred by 
imitation, and secondly, whether, on the 
interpiétation of the ‘heba-bil-ewaz, the 
fullest -rights of ownership including the 
power to “alienate the property were con- 
veyed by Babu Durga. Dutt Singh to his 
wife. : 


” *See 87 Ind, Cas SIARAN 


_ The -facts are fully recorded in the judg-. 


are known to be the ordinary notions and 
wishes of Hindus with respect to the de- 
volution of. property of Hindus. It may be 
assumed that a-Hindu generally desires- 
that an estate, especially an ancestral estate, . 
shall be retained in his family; and it. 
may be assumed that a Hindu knows that,. 
asa general rule, at all events, women- do ` 
not take absolute estates of inheritance’ 
which they are enabled to alienate.” Bear-- 
ing that in mind and having regard ‘to’ 
all the expressions in the Will which must 
be taken together, their Lordships held in. 


(1) -22 W.R. 409; 14 B. I; R: 226; 21 A, 7; 3 Sar. Bg 
Q. J. 405; 3 Suth, P. O, J, 43 (P, O), 
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that case that the testators intention was 
to grant to his deceased son’s wife a life 
interest only with remainder to her two 
daughters who were also mentioned in the 
Will as heirs and maliks. This principle 
was again recognized by the Judicial Com- 
mittee in Radha Prasad Mullick v. Ranee 
Mani Dassee (2). There is no doubt that 
-the principle is one which must be given 
due weight. In both.the cases cited; there 
were, however, indications in the Will it- 
self that an interest for life only was in- 
tended to be given to the daughters with 
remainder over to other persons named. So 
clearly was this intention expressed in 
the later case that notwithstanding the pro- 
visions of s. 82 of the Indian Succession 
Act of 1865 which was applicable under s. 
2 of the Hindu Wills, Act of 1870 to the 
case in question, their Lordships were satis- 
fied that only.a restricted interest was intend- 
ed to pass. | 

A somewhat similar principle is sometime 
expressed by saying that the law of the 
| place where the contract is made is prima 
facie that which the parties intended or 
ought to be presumed. to have adopted as 
the footing upon which they dealt and 
that such law ought, therefore, to prevail 
in the absence of circuithstances indicating 
ae intention: see Lloyd v. Guibert 
But after all the intention is primarily 
to “be gathered from the words of the in- 
strument itself and the application of this 
and similar doctrines although they must 
be given due weight must not be allowed 
to overrule the clear indications of inten- 
tion to be gatheréd from the words of the 
document. Perhaps it may not be out of 
place to repeat here what was said by 
Lord Justice Turner in delivering the 
judgment of the Judicial Committee in 
Sreemutty Soorjeemoney Dassee v. Deno- 
bundoo Mullick (4). The case was one of 
the construction of Will. “in determin- 
ing that construction” said the learned 
Lord Justice “what we must look to, is 
the intention of the testator. The Hindu 
Law, no less than the English Law, points 
to the intention as the element by which 
we are to be guided in determining the 


(2) 35 C. 896; 10 Bom. L. R. 604; 13 O. W. N. 729; 18 


M. L. J. 287; 5 A. L. J. 460; 8 O. L. J. 48 (P. C). 
(3) (1866) 1 Q. B. 115 at p. 122; 6 B. & 8S. 100; 35 L. 
J. Q. B. 74; 13 L. T. 602 


“(4) 6 M. L A. 526 at p, 550;, 1 Ind. Jur. (N.,8.) 37; 4. 
W. R. P. C. 114; 1 Boulr. Rep. 228; 1 Suth. P, O J, 


291; 1 Sar, P. O, J, 58% 19 E, R. 198, 
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effect of a testamentary disposition: nor, so. 
far as we are aware, is there any differ- 
ence between the one law and the other 
as to the materials from which the inten: 
tion is to be,collected. Primarily the words . 
of the Will are to be considered. They con-. 
vey the expression of the testator'’s wishes; 
but the meaning to be attached to them may- 
be affected by surrounding circumstances,’ 
and where this is the case those circum- 
stances no doubt must be regarded. Amongst. 
the circumstances thus to be regarded, is 
thelaw of thecountry underwhichthe Willis 
made and its dispositionsare to be carried out, 
If that law has attached to particular words. 
a particular meaning, or to. a particular dis- 
position a particular effect, it must. be as— 


‘sumed that the testator, in thé dispositions 


which he has made, had regard to that. 
meaning or to thateffect, unless the langu- 
age of the Will or the surrounding cir- 
cumstances displace that assumption,” 

In applying these principles to testament-' ` 
ary and other forms of gift, the Courts of: 
India appear to have inclined from time to 
time towards two extremes, one view being 


thata gift of an estate of inheritance to a 


Hindu wife did not pass the right of alien-: 
ation except when conferred by express. 
words, the other that such a gift always- 


gave the right of alienation except when 
expressly excluded. 


I think it may be gathered from tha 
decisions of the Judicial Committee that 
neither of these views quite correctly ex- 
presses the proper rule of construction in’ 
such cases. In Surajmani v. Rabi Nath (5) 
the High Court ‘at Allahabad following 
earlier decisions of the same Court had held. 
that under the Hindu Lawa testamentary’ 
gift of immoveable property by a husband: 
to his wife although made in terms creat-. 
ing an heritable estate did not confer ‘upon. 
her any power of alienation unless such 
power was given by express words in the 
instrument. The High Court considered that 
in thè absence of such express power it 
must be prgsumed that as regards her 
power of alienation the testator intended. 
that she should be under the same restric.’ 
tions as the Hindu Law imposes upon “np: 
widow in th® case of property. inherited 
from her husband. On appeal to His Majest 7. 
in Council, their Lordships ‘overtuled thy 
decision and held that where ‘full propria. 
tary rights areclearly granted over the Prox 

(5) 25 A. 351; A, W. N. (1903) 66, ne 


EEEE EN eRe EE A 
ad LHITÊNDRA SINGH V. RAMESHWAR SINGH. 


perty this conferred the power of aliena- 
tion ‘unless there was something’ in the 
‘context or the surrounding circumstances 
showing a different intention, and the fact 
that the donee was a woman was not in that 
case sufficient in itself to impute a differ- 
ent intention: see Suraymani v. Rabi Nath 
Ojha (6). It is important to remember that 
that case, although it applied to a Will 
made after the year 1870, did not come within 
the operation ofs.2 of the Hindu Wills 
Act ofthat year and s. 82 of the Indian 
Succession Act had, therefore, no applica- 
tion. In that case also the decision of 
Mitter, J.,in Kollany Koer v. Luchmee Per- 
shad (7) was cited: with approval. 

- The High Court at Madras on the other 
hand appears in more recent decisions to 
have inclined towards the opposite extreme. 
In Ramachandra Rao v. Ramachandra Kao 
(8), a case'of a testamentary gift to a Hindu 
wife, it was held by Seshagiri Ayyar, J., 
‘that the earlier decisions of the same High 
` Court.in Bhujanga Ram v. Ramayamma (9) 
and Nunnu Meah v. Krishnasami (10), must 
be deemed to have been overruled by the 
decision of the Judicial Committee in 
Surajmani's case (6), and that unless there 
js an express or implied qualification to the 
contrary the donor must be deemed to have 
conveyed all that he was possessed of in 
the property granted, including the power 
of alienation. Thewords of the grant in 
that ease were:—“Out of the remaining 
property:my adopted son shall be entitled 
to.enjoy one half of the property. Out of 
the remaining . half my two wives shall 
take half-and-half”. I do not wish to be 
understood either as questioning the pro- 
priety of that decision or expressing con- 
currence with it, I merely wish to point out 
that on appeal to the Judicial Committee 
where the decision was overruled upon 
another point, their Lordships, although it 
was not necessary forthem to determine 
- the effect of the deed of gift, sat the same 
time thoughts expedient to issue a note of 
warning as some misapprehension appeared 
to them to exist in the High Coyrts in India 
as to the effectof certain decisions of the 
Board and notably that of Surajmani v. 
Rabi Nath Ojha (6). Lord Buckmaster in 
(6) 35 I. A. 17; 30 A. 84; 5A. L. 3.87; 120. W.N. 

; 18 M. L. J. 7; 10 Bom. L. R. 59; 7 C. L. J. 131; 3 
M. L. T. 144 (P. C). 

(7) 24 W. R. 395. 

. (8) 52 Ind. Cas. 94; 42 M. 283; 36 M. L. J. 306. 

9) -7 M. 387; 8 Ind. Jur. 238; 2 Ind. Dec, (N: e) 853, 
10) 14 M, 274; 5 Ind. Dec, (x, 8.) 192, 3 
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delivering the judgment of the Judicial. 


Committee says: “In the case referred 


to, [Surajmani’s case (6),] when origin- 


ally heard before the High Court, it 
had been stated that under the Hindu 
Law in the case of a gift ‘of immoveable 
property to a Hindu widow, she had no 
power to alienate unless such power was 
expressly conferred. The decision of this 
Board did no more than establish that 
that proposition was not accurate, and that 
it was possible by the use of words of 
sufficient amplitude-to convey in the terms 
of the gift itself the fullest rights of owner- 
ship, including, of course, the power to 
alienate, which the High Court had thought 
required to be added by express declara- 
tion. In that case it is true some comparison 
is drawn between the gifb to a widow 
and the gift to a person not under 
disability, but that was not the foundation 
ofthe decision, which depended entirely upon 
the wide meaning to attributed the words 


Jin which the gift to the widow was clothed. 


More recent decisions of this Board tin 
Sasiman Chowdhurain v. Shib. Narayan 
Chowdhury (11) and Bhaidas Shivdas v. Bat 
Gulab (12)| do nothing but repeat this same 
proposition in other words.”* See Rama- 
chardra Rao v. Ramachandra Rao (18). | 

The effect of these decisions appears to me 
be that there is nothing in the Hindu Law 
which prohibits a woman, whether wife or 
widow, from acquiring an absolute estate 


in property including the power of aliena- 


tion. lf words of grant are used importing 
the transfer of full proprietary rights, then 
effect must be given to them irrespective of 
the sex of the grantee. It may appear, 
however, from the context or from the sur- 
rounding circumstances that a limited 
power of disposal was intended to be conferr- 
ed, even where an estate of inheritance is 
granted. Where ambiguity exists in the 
document itself or where the words are not 
of sufficient amplitude to confer full powers 


(11) 66 Ind. Cas. 193; 26 O. W. N. 425; 15 L. W. 434; 
42 M. L, J. 492; 30 M. L. T. 242; 20 A. L. J. 362; 350, 
L. J. 427; 24 Bom. L. R. 576; (1922) M. W. N. 368; 49 
I. A. 25; (1922) A. L R. (P. O.) 63; 1 Pat. 361:3 P. L. T. 
133 (P. O 


nO): | 
(12) 65 Ind. Cas. 974; 26 O. W. N. 129; 15 L. W. 419; 


20 A.L. J. 289; 42 M. L. J. 385; 49 L A.1; 350. LJ. 
314; 24 Bom, L. R. 551; 46 B. 153; (1922) A. L R. (P. £) 
193 (P. G.). l 

(13) 67 Ind. Oas. 408; 49 I A.'129; 30 M. L. T. 154: 
26 6. W. N. 713; 45 M. 320; 35 C. L. J. 545; 16 L. W. 
1; (1922) M. W. N.359; (1999 A.L R. (P. C.) 80; 
ae , J. 684; 43 M.L,d, 78; 24 Bom. L.R. 963 
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of alienation it is legitiniate to assume that 
the grantor had in mind the ordinary dis- 
` ability which the Hindu Law attaches to a 
woman's rights over property and this may 
be considered in determining the intention 
even where an* estate of inheritance is 
granted. l 

But where wọrds are used which in 
their context express an intention of trans- 
ferring full rights of ownership, it seems to 
me that the other principles of interpreta- 
tion relied on are of minor importance and 
should not be allowed to restrict the natural 
meaning of the words. 

Before considering the interpretation of 
the document, I desire to point out that I 
, am bound by the findings already come to 
by the learned Judges who heard the 
appeal, in s0” far as they -are agreed. I 
do not, therefore, propose io discuss the 
question whether under the Mithila Law as 
expounded in the Vivada Chintamani, the 
property was alienable during the husband’s 
lifetime and with his consent. Whether the 
learned Judges were agreed that the heba- 
bil-ewaz was a gift ora sale is perhaps not 
altogether free from doubt: Mr. Justice Das 
held wclear view that the transaction was 
a gift. Mr. Justice Foster thought that it 
‘ was rather an act.of gratitude than a sale 
for value and says: “In spite of its form it 
seems to me to be reasonable to regard this 
transfer of the Laheri property as in sub- 
Stance a gift (dattam) within the meaning 
of the Hindu Texts” but he adds “unless of 
course it is an absolute grant”. 

1 have some difficulty in seeing how the 
nature of the transaction. could depend 
upon whether it was an absolute or a res- 
tricted grant. I think what the learned 
Judge probably had in mind was that the 
ordinary Hindu Law would not prevail over 
absolute grant carrying a power of aliena- 
tion, and not that the quality of the estate 
granted would affect the nature of the tran- 
saction. If full rights of ownership were 
transferred it would not matter whether 
the transfer was effected by gift or by 
‘sale, In either case the right of alienation 


“would subsist. I think, however, I ought 


to assume that the learned Judges were 
agreed that the transaction was one of gift, 
and, whatever my own views on the sub- 
ject may be, I must hold that-on the 
terms of the reference Iam precluded from 
re-opening the point. This question arose 
in argument in discussing the intention of 
the grantor in connection with what may 
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be called the surrounding circumstances. 
It was urged by Mr. Hasan Imam on 
behalf of the respondents that Durga Dutt 
Singh would never have transferred the 
property to Wis wife in the form of a heba- 
bil-ewaz, which text book writers. appear 
to agree carries with it, the incidents of a 
sale, if he really intended the Hindu Law 
restraining alienation in the case of a gift to 
a wife to apply. Mr. Justice Foster appears 
to accede to this argument, although, as I 
have stated, he eventually agreed that it 
was a gift. It was also argued . that 


although it has now been decided, that 


the instrument is one of gift it does not 
follow that Durga Dutt Singh took the 
same view some 50 years ago when he 
transferred the ‘property to his witfe,.and, 
therefore, the presumption which. would 
arise in the case of a gift-either disappears. 
or is materially weakened. ~ ©... 

In the same connection it was also argued 
on behalf of the respondents.that in all the 
cases in which the. principle enunciated 
in Shamsool Hooda’s. case (1),.‘has been 
applied, the Hindu -Law applicable was 
well-known and established, ' and. know- 
ledge thereof might. well be imputed to 
the person making-a disposition of - his 
property, whereas in thé present case it 
does not follow that-the law how laid down 
after a critical examination of the texts 
was so universally acknowledged in 1876 
as to carry any presumption that the grantor 
was then aware of it. It is argued that 
even if it be clearly stated in the Vivada 
Chintamani, and it appedrs to be so, that 
a wife cannot at her pleasure alienate 
immoveable property given to her by her 
husband, the finding that she cannot do 
so even with his consent during ‘his life- 
time and in order to pay his creditors is 
arrived at rather as an inference drawn 
from the text of Bachaspati Misra than 
from any direct prohibition therein con- 
tained, ang that there has hitherto. been 
no decided case in which the Mithila Law 
has been soexpounded. The question then 
arises how far it would be safe in the 
present ca$e to presume that Durga Dutt 
Singh in effecting the transfer was aware 
of the restraint on alienation imposed: by 
the Mithila, Law, as now expounded, upon 
a wife during her husband's life-time 
with his consent and for the purpose- of 
satisfving his creditors. I am not sure 
that it would þe safe to presume more 
than this; namely, that the grantor. was 


— 
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aware that in the Mithila country a wife 
could not at pleasure dispose ofthe pro- 
perty given to her by her husband. Sir 
Binode Mitter contended’ that, even then, 
the husband's consent would not make the 
alienation valid ifin fact the law prohibits 
it even with his consent. I quite agree 


butthe question is not, for this purpose,. 


what the Jaw is, but how far it can be 
presumed that the grantor was aware of 
it and intended the transaction to be govern- 
ed by it. 

It was also argued by Mr. Hasan Imam 
for the respondents that the subsequent 
action of Durga Dutt Singh in joining 
in the mortgage transaction was in itself 
a strong indication that when he made 
the gift in 1876, he did not intend the 
property to be inalienable even with his 
consent. I think, however, it would be 
highly dangerous and hardly legitimate to 
interpret his intentions in 1876, by refer- 
ence to his ĉonduct 14 years later when the 
considerations which then influenced him 
may have been entirely different. He has 
not been charged and no question of estop- 
pel by his conduct arises. I have referred 
to these matters somewhat fully out of 
respect to the learned Counsel who argued 
them at some length, but in the view I 
take of the meaning of the heba-bil-ewaz it 
is not necessary to determine how far the 
presumption of intention contended for by 
the appellants is affected by the considera- 
tions mentioned. I should be prepared to 
hold, if necessary, that there are circum- 
stances present in this case which tend to 
weaken the presumption which, speaking 
generally, arises in such cases. I refer more 
particularly to the form in which the trans- 
fer took place and the factthat asubstantial 
consideration passed from the donee to the 
donor as indications that Durga Dutt Singh 
. may, after all, not have had in mind the 
restraint on alienation in the cage.of gifts to 
-a wife when he transferred the property. I 
do not, however, wish to base my decision 
upon the strength or weakness of the pre- 
sumption in the present case and it is un- 
necessary to discuss it further, for giving 
full weight to the principle enunciated in 
the cases already cited, there was, in my 
opinion, in the heba-bil-ewaz“a clearly ex- 
pressed intention to transfer full rights of 
ownership including the right of aliena- 
tion. 

The document begins by describing 
Durga Dutt Singh as the proprietor (malik) 
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of the Laheri property, It then recites that 
a decree obtained against him by his 
creditor for Rs. 51,532 is in course of exe- 
cution in the Court of the Digtrict Judge 
and that the property in suit and another 
property of his have-been advertised for 
sale on the following day; that he has 
tried and failed to raise the money and 
as the sale will entail loss of both the 
milkiat properties, having taken thesum 
stated above from his wife, he makes 
heba-bil-ewaz to her of his share in Taluka 


_Laheri “with trees fruit bearing and non 


fruit bearing and ahar and pokhar and 
reservoir and tank and kutcha and pucca 
wells and sair and salt sairs and houses 
occupied by tenants and all my zemindart 
rights which upto now havee(or has) been 
in my possession without the co-partnership 
ofany one”. It then recites that he has paid 
off the sum due under the decree and got the 
property released from sale and put the 
Musammat in possession and directs that 
by becoming possessed of the property 
she should spend the produce with sons 
generation after generation, and the declar- 
ant, his heirs and representatives shal] have 
no concern in demanding the subject of 
the heba or the consideration money from 
the Musammat or her heirs and representa- 
tives. It is admitted that the words “ with 
sons generation after generation” used in 
their context convey an estate inheritance. 
There is no restrain either express or implied 
on alienation but on the contrary all the 
zemindart rights are transferred by the 
donor. ‘The zemindar is the proprietor and 
the zemindart rights are proprietary rights. _ 
I cannot accept the view of my brother Das 
that the words “and all my zemindari 
rights add nothing tothe words immediate- 
ly preceding them or that they must be 
construed by reference to the - ejusdem 
generis rule. The preceding words, as he 
truly observes, appear to be specific items 
of property but they are of a corporeal 
nature such as trees, wells, etc. whereas 
the zemindari rights are intangible or 
incorporeal and not ofthe same genus, I 
can hardly believe that such words would 
have been used had they been intended 
merely as descriptive of the preceding 
category. It would have been sufficient to 
say “and other things” or similar words if 
that were the meaning. The learned 
Judge appears to have had a difficulty in 
holding that abstract rights could be the 
subject of gift er could be possessed. I 
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confess Ido not share the difficulty. In 
connection with this point some discussion 
arose before me in argument as to the 
word which is rendered “have” in the 
expression “which up to now have been 
in my possession without the co-partnership 
of anyone”. Mr. Hasan Imam said the 
word in the original document which was 
translated by him in Court and taken down 
by the learned Judge was “has” and not 
“have” and that either he had madea 
slip in dictating the translation or he had 
not been properly understood. I do not 
think the question is one of material 
importance; but to set the matter at rest 
I sent for the translator who originally 
translated document as it appears at page 
7 of Part Tof the record. It seems that 
in the original the word is “has” and as 
matter of syntax it must be governed by 
the earlier words “my share etc. in Taluka 
Laheri” and not to the zemindarz rights 
and other matters mentioned. This reading 
would no doubt obviatejthe difficulty felt 
by Mr. Justice Das. It wasfurther argued 
on. behalf of the respondents that the 
reference to the heirs and representatives 
of the grantee indicated an intention to 
grant an alienable estate as the word 
‘‘representatives “ would include assigns 
who were not heirs. The word translated 
“ representatives” is gaam-mogatmian which 
literally means “those who stand in an- 
other’s place” and is correctly translated 
“representatives”. I believe the word “ re- 
presentatives” when used in an English 
conveyance has a technical meaning and 
includes executors or administrators but 
not assigns. However, this may be, lam 
not aware that the word gaim-mogaimian 
isaterm of art in such a document in 
India. Butitis clear that the expression 
coming asit does in what amounts to a 
covenant for quiet enjoyment cannot add 
anything to the extent of the grant. It 
. might possibly throw some light upon the 
earlier part of the document if there were 
any ambiguity; but even assuming that 
it includes ‘assigns’ the use of such a 
word would not indicate an absolute power. 
of alienation, for it is admitted that in 
certain events, sucn as legal necessity the 
grantee might alienate. I do not think any 
' importance can be attached to the use of 
the word. | 

It was argued on behalf of the appellants 
that the words directing the grantee to 


spend the produce indicated that+she was 
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given the usufruct only. These words are 
coupled with the word “with sons genera- 
tion after generation” which admittedly 
passed an estate of inheritance. But itis 
not suggested that the sons who followed . 
after would. be in any way restrained from. 
alienating the property. Moreover although 
the grantee was directed to spend or enjoy 
the produce the enjoyment was that ofa 
person having full rights of ownership 
which were also conferred. Such words 
are not uncommonly used in India in 
conveyances which transfer an heritable 
and alienable estate. An instance will be 
found in the case of Lalit Mohun Singh Roy 
v. Chukkun Lal Roy (14). The words used 
there were “my nephew.........:..becoming 
on my death my sthalabhishikta and becom- 
ing owner (malik) of all my estates and pro- 
perties efc., shall............ enjoy with son, 
grandson, and so on in succession the pro- 
ceeds of my estate”. 

Lord Davey in delivering the judgment 
of the Board said:— “Nor was it disputed 
that the words of gift to the appellant 
were such as to confer on him also an 
heritable and alienable estate. The words 
‘become owner (malik) of all my estates 
and properties’ would, unless the context 
indicated a different meaning, be sufficient 
for that purpose even without the words 
“enjoy with son, grandson and so on in 
succession "°, which latter words are fre- 
quently used in Hindu Wills and have 
acquired the force of technical words 
conveying an heritable and alienable 
estate”. Sofaras Iam aware such words 
have never been interpreted as restricting 
the full rights of ownership conferred in an 
earlier pact of the instrument of grant. 

In my opinion the heba-bil-ewaz was 
intended to and did pass an heritable and 
alienable estate and the words used were of: 
sufficient amplitude for that purpose. 

If this view of the meaning of the docu- 
ment is-aecepted it is admitted that the 
suit is not maintainable. Butas this case 
may go before a higher Tribunal I propose 
to express shortly my opinion on the ques- 
tion of mafntainability and limitation on 
the assumption thatan unrestricted power: 
of alienation was not conferred. 

The plaiatiff who obtained possession of 
the property after their mother’s death in: 
1904 and remained in possession until the 
14th December 1905, when they were 

(14) 24 I A. 76; 24 O. 834; 1.0. W. N. 387; 7 Sar, P, 
Œ, J. 155; 12 Ind, Dec, (N, 5.) 1224 (P. 0.) f 
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dispossessed by the Maharaja, would in 
the ordinary course have 12 years from 
that date in which to sue for recovery of 
possession under Art. 142 of the Sche- 
dule to the Limitation Act. The suit 
was instituted in July 1918, within the 
period of limitation. But it is contended 
that they were barred by s. 47 of the ©. P. 
C. as they ought to have raised the question 
of their mother’s right to alienate when they 


were substituted in her place in the execu- - 


tion proceedings. As pointed out by Mr. 
- Justice Das the application made by them 
to set aside the sale on the ground of irre- 
gularity under s. 311 of the old Code al- 
though purporting to be an application 
under s. 244 also, did notin fact raise any 
question coming under the latter section 
and did not cover the point now-raised. In 
my opinion it was not open to the appel- 
lants to raise the question in those proceed- 
ings. The Executing Court is bound to 
execute the® decree and could not apart 
from fraud consider whether the decree 
ordering sale of the property was one which 


the Trial Courtought rightly to have passed... 


The representatives of the mortgagor could 
not successfully re-open the question which 
if it were open at all should have been 
urged before the Trial Court. 


Next it was contended that ‘the suit was 
. barred bys. 11 ofthe C. P. ©. lt is pointed 
out that the appellants claim under their 
mother as her heirs. Théy are not rever- 
sioners taking as heirs of their father sub- 
ject to the life interest in their mother, 
nor are they remainder men taking under 
their father’s Will. Primarily, therefore, 
they would be bound by the acts of 
their predecessor-in-title as well as by 
any decree obtained against her. But in 
truth. it can hardly be said that the mother 
in this case represented the estate for all 
purposes soas to bind those who succeeded 


her. Ex-hypothesi she had no power of alie-: 


nation. In thisrespect her question is very 
„like that of a Hindu widow taking by in- 
‘heritance. She could no mores bind the 
estate in the hands of the heirs by an alien- 
ation. than a Hindu widow inheriting from 
her husband could bind the reversioners. 
„She assumed a power which the law denied 
her. She could not transfer a good title to 
ihe mortgagee. If the mortgage was not 
binding upon*the heirs, then as long as 
their possession was not disturked they 
‘could, I think, ignore it and treat it'as non- 
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existent. Being in possession they were 
under no obligation to assert their title by 
a declaratory suit-or to sue for possession. 
Does it then make any difference that a 
mortgage-decree was passed in favour of 
the mortgagee. I think not. The mort- 
gagor did not and could not in that suit 
plead her disability, she could not degroate 
from her grant, and the question was neither 
substantially or at allin issue within the 
meaning ofs.11 of the CO. P. C., nor could 
the inalienability be made a ground of 
defence in that suit within the meaning of 
Explanation IV of the section. | 

lb is contended, however, that a decree 
against a Hindu widow can bind even the 
reversioners taking as heirs of her husband 
and a fortiori her own heirs must be bound. 
Katama Natchiar v. Raja of Shivagunga 
(15) and Risal Singh v. Balwant Singh (16) 
were relied on in support of the argument. 
But in both- those cases the question for 
decision had arisen and been determined 
in the previous suit to which the widow 
wasa party and all the pleas available to 
the reversioners had been taken by.her and 
ee a fair trial had been determined against 
ler, 

In the present case I think the principle 
followed by their Lordships of the Judicial 
Committee in Bijoy Gopal Mukerjiv. Krishna 
Mahishi Debi (17) is applicable. That 
case, it is true, was a case of alienation by 
lease by a Hindu widow followed by a suit 
by the reversioners after her death to re- 
cover the property; but the ground of the 
decision was that the alienation was not 
binding on the reversioners who could, 
therefore, treat it as a nullity without first 
seeking the intervention of the Court to set 
it aside and I think the same principle is 
applicable to the heirs whom the alienation 
did not bind. Nor do I consider that the 
fact that a decree has been passed against 
the mortgagor in the present case can give 
the transaction any more binding force if 
the mortgagor's power of alienation was ‘not 
in question before the Court which passed 
the decree. l 


(15) 9 M. I A. 539 at p. 604; 2 W: R. P. ©. 31; 1 Suth. 
P. GC. J. 520; 2 Sar, P. 0. J. 25; 19 E. R. 843. 
(16) 48 Ind. Cas. 553; 45 1. A. 168; 40 A. 593; 28 C. 


L. J 519: 24 M. L. T. 361; 9 L. W. 52; 23 0. W.N. 
356. (1919) M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. 


R. 511 (P. ©). 


(17) 34 C. 329; 34I. A. 87; 50. L. J. 334; 11 0. W. 
N. 494; 9 Bom. L. R. @C2; 17 M. L. J. 154; 2M, L. T.. 
133; 4 A. L, J, 329 (P. @). 
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I agree, however, that if contrary to the 
view just expressed, it is necessary to set 
aside the dacree before the present suit is 
maintainable, the period within which the 
decree could be set aside has long since 
passed and the suit in that case could not 
proceed. In my opinion, however, on the 
assumption that the right of alienation did 
not exist the suit is maintainable and is not 
barred by limitation. 

The result of my findings is that the suit 
fails and the appeal should be dismissed. 

Let the matter be referred to the Bench 
who originally tried the appeal for final 
disposal on the question of costs. 

Z. K. Appeal dismissed. 


Demenan apeg nk kapa aaa Fan 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPRAL No. 358 or 1924. 

: October 31, 1923. 
Present:—Mr. Baker, Offg. J. C. ° 
IBRAHIM—APpPELLANT 
versus 


Musammat SUGRABAI— RESPONDENT. 
Registration Act (XVI of 1908), ss. 72, 73,74, 77— 
Suit to compel registration, maintainability of—Pro- 
cedure—Appeal under.s, 72, whether can be treated as 
application under s. 73. 


‘A document which purports to bean appeal under ` 


s.72 of the Registration Act and is not verified as 
required by sub-s. (2) of s.73 of the Act cannot be 
tréated as an application under s. 73 of the Act. 

An enquiry bythe Registrar under s. 74 of the 
Registration Act is a necessary preliminary to a suit 
under s. 77 of the Act. A suit under the latter section 
is not maintainable in the absence of such an enquiry 
having been made andin the absence of an applica- 
tion under s. 73 of the Act. 


Appeal against a decree of the’ District 
Judge, Nimar, dated the 22nd April 1922, 

Mr. M. Gupta, for the Appellant. 

Messrs. H. S. Gour and S. B. Gokhale, for 
the Respondent. - 

JUDGMENT. —This case was remand- 
ed for a finding whether the plaintiff had 
complied with the provisions of s. 73, Regis- 
tration Act, before instituting his suit under 
s. 77 of the Act. The finding is that the 
application did not comply with the provi- 
sions of s. 73 because it was not verified. 
The original application is on record. It 
purports to be an appeal under s. 72 and 
not an application under s. 73. dt is not 
verified as required by para. 2 of s. 73. 
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It is argued for the appellant that this is 
a mere technical defect, but this is not so, 
The case is on all fours with Lakhimoni 
Chowdhrain v. Akroomont Chowdhrain (1) 
in which it was held following Edun v. 
Mahomed Siddik (2) that an enquiry by the 
Registrar under s. 74 was a necessary pre- 
liminary to a suit under s. 77. ` 

Section 74 contemplates a separate en- 
quiry by the Registrar and there is no ques- 
tion of any such enquiry being made here. 
This distinguishes such an application from 
an appeal. In these circumstances I am 
‘of opinion that the suit will not lie. The 
appeal consequently fails and is dismissed 
with costs. 


Z. K. Appeal dismissed. 
joy 9 C. 851; 1430. L. R. 527; 4 Ind. Dee. (x. 8.) 


(2) 9 0.150; 110, L: R. 440; 5 Shome L. R. 85; 4 
Ind. Dee. (N. s.) 752. 


PRIVY COUNCIL. 

APPEAL FROM THE CALGUTTA Hren Court. 

December 5, 1924. 
Present:—Lord Sumner, Lord Phillimore, 
Sir John Edge and Sir Lawrence Jenkins. 
KARIMUNNESSA KHATUN AND OTHERS 

—PLAINTIFFS-—-APPELLANTS 
i versus 
MAHOMED FAZLUL KARIM AND 


OTHERS— DEFENDANTS—RESPONDENTS, 
Construction of document—Compromise—Agreement, 
provisional, effect of-—Adverse possession. 
One of several heirs of a deceased Muhammad 
sued the others for recovery of her share of the pro- 
perty left by the deceased. Her suit was decreed by 
the Trial Court but was dismissed by the High 
Court on appeal. She preferred an appeal to the 
Privy Council and during the pendency of this 
appeal an agreement was executed which purported 
to be an agreement between all the heirs of the 
deceased but was actually signed by only some of 
them, which began by describing the shares to which 
the different heirs of the deceased were entitled, in- 
cluding the share of the appellant, and then pro- 
ceeded to sebmit certain questions to the decision of 
certain named arbitrators, one of the questions sub- 
mitted being with regard to the relinquishment of 
the share of the appellant in her favour. No refer- 
ence to arbifration was actually made, although for 
several years subsequent to the agreement a certain 
fixed sum out of the profits of the estate continued to 
be paid to the appellant : 
Held, (1) that the agreement bging merely provi- 
sional no title was thereby conferred on the appellant 
with regard .to her alleged share in the estate of the 
deceased ; [p. 153, col. 1.] 
(2) that the subsequent payments to the appeMant 
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it was res judicata in favour of the children | 


were not sufficient to make out a case of adverse 
possession by the appellant of her share in the estate 
of the deceased. [p. 153, col. 1.] 
Mr. A. Majid, for the Appellants. 
Mr. S. Hyam, for the Respondents. 
JUDGMENT. 

Lord Sumner.—Mia Golam Ali Chow- 
dhury Sahib, of Ghatakhan, in the District 
of Faridpur, married three wives accord- 
ing to Muhammadan Law of the Hanafi 
School. By the first, Aljunnessa Khatun, 


. he hada son, Ali Ahmed, and two daugh-: 


ters; by the second, Ijjatunnessa, who was 
the widow of his own younger brother and 
uterine sister of his first wife, he had two 
sons, Amjad Aliand Tazammul Ali, and six 
daughters, of whom Karimunnessa Khatun 
who preferred the present appeal from the 
judgment of the High Court at Calcutta, 
was the eldest, and by the third, Jamidun- 
nessa, two daughters, of whom the younger, 
Majidunnesga, a posthumous child, is the 
plaintiff in the partition Suit No. 137 of 
1912; in which the present appeal arises. 
On 7th January, 1888, he died, possessed 
of the Haturia Estate, the subject of the 
present litigation, to which the persons 
above-mentioned were the apparent heirs. 
He purported to have duly made his Will, 
of which his eldest son subsequently ob- 
tained Probate. 

Thereupon in 1892,a suit was brought 
to have the Will set aside and to obtain 
possession of the respective plaintiffs’ se- 


parate shares. The plaintiffs were Karim-: 


unnessa Khatun, three of her sisters, and 
one of the widows, while the other mem- 
bers of the family were joined as defend- 
ants. Those who supported the Will alleged, 
‘among other things, that Golam Chow- 
dhury’s second marriage was wholly invalid 
and that the offspring of it were not 
entitled to share, This litigation was soon 
compromised, but Karimunnessa Khatun, 
not joining in the compromise, proceeded 
successfully to a decree in the Court of 
the Subordinate Judge. On appeal the 
High Court decided [Aizunnissa Khatoon v. 
Karimunnissa Khatoon (1)] that the second 
marriage was invalid, and that she was 
illegitimate and took no share. From this 
decision she preferred an appeal to their 
Lordships’ Board, No. 28 of 1895. So far 


as the present case is concerned this was. 


the last step taken in the suit of 1892. 
The position, then, at the beginningof 1896 
was this. As against Karimunnessa Khatun 


(1) 23 O. 130; 12 Ind Dee. (x. s.) 67. 
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of the first and third marriages, that she had 
no right to share in her fathers property 
while her full brothers, Amjad Ali and 
Tazammul Ali, had made their peace with 
their half brothers and sisters, and had 
been admitted to share. If Karimunessa 
Khatun prosecuted her appeal with success, 
she would share according to her full 
legal rights, undiminished by compromise; 
if she failed, she would be wholly excluded. 
As long as her appeal was pending she 
took no share. 

Their Lordships express no opinion on 
the question of law, which would have been 
involved in that appeal, or as to its pros- 
pects of success. Her abandenment of it 
might well be consideration sufficient to 
support an agreement for a new compro- 
mise ‘of the subject-matter of the appeal, 
and, according to the views taken of its 
merits by the legal advisers.on either side, 
she might be in a position to insist on 
favourable terms or find herself at an arm's 
length with her opponents, The position 
was favourable to negotiation and it ‘is 
not necessary to inquire where the balance 
of advantage lay. 


Accordingly an ekrarnama, dated 24th 


March, 1896, was prepared, on the true 
effect of which the decree now appealed 
against was rested. On it, as their Lord- 
ships think, the whole rights involved in 
this appeal must principally depend. It 
was followed, it is true, on 20th April, 
1896, by an amalnama for the appointment 
of common managers of the estate, but 
this merely refers to the provisions of the 
ekrarnama, and, as the High Court rightly 
held, carries them no further, 

The instrument began by stating that 
certain named parties “execute this ekrar- 
nama to the following effect.” These 
parties were the three widows and all their 
respective children then living, the widow 
of the first wife’s son joining on her own 


‘account and on account of her infant son. 


There then follow eleven paragraphs of 
recitals relating to the initiation of the 


suit of 1892, and its compromise among . 


parties other than Karimunnessa Khatun, 
and to certain mesne transactions, not now 
material, between Ali Ahmad and Tazam- 
mul Ali and between them and sundry 
ladies of the family for the lease of the 
latter parties’ shares apparently in return 
for fixed annuities. Next comes a recital 
of the success of Karimunnessa Khatun in 


@n 
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the First Court and-of her defeat in the 
second, and a statement that, owing to 
disputes which arose subsequent to the 
compromises, the management of the 
estates fell into disorder and rents were 
not paid,so much so that an auction-sale 
in execution of creditors’ decrees was on 
the point of taking place in respect of 
the shares of Tazammul Ali, Bafatunnessa 
Khatun, Jibunnessa Khatun, Aklimunnessa 
Khatun, Ali Asraf and Aitunnessa Khatun., 

The document then goes on, “so we 
make.an ekrar to the following effect, for 
settling all our disputes and misunderstand- 
ings.” “Then follow four so-called “Condi- 
tions.” The first runs thus:— 

“That we are in possession and owner- 
ship of the properties left by the late Mia 
Golam Ali Chowdhury by right of in- 
-heritance and under pottahs, ete............. 
We entrust the entire charge of manage- 
ment of our estate to Babu Kati Krishna 
Tagore, of Pathuriagata......... We will all 
jointly execute a deed of trust and get it 
registered and will thereby put the entire 
charge of management of the estate in 
his kands:........... Tf our zemindar, Babu 
Kati Krishna Tagore, does not take the 
charge of management, then we, all the 
. sharers shall jointly appoint a common 
manager............ [f all the sharers do not 
join in making the said application then, 
any of the sharers’ shall be at liberty to 
make a petition and have a common 
manager appointed on the basis of this 
deed............ If for any of the reasons stated 
above the charge of management do not 
remain in the hands of our zemindar, Babu 
Kati Krishna Tagore, or if no common 
manager can be appvinted, then all the 
sharers jointly or, most of them unani- 
mously, shall be at liberty to appoint a 
fit person as a manager.” 

Condition Mo. 2is a recital of the shares 
of those (including the present plaintiff) 
who, apart from the alleged Will and the 
Subsequent compromises and litigation, 
appeared to be entitled to inherit in con- 
sequence of Golam Alis death. Sons are 
stated to have inherited shares of l anna 
15 gundas; daughters, including Karim- 
uonessa Khatun, to shares of 174 gund1s; 
and widows to shares of 13 gnndas 1 
kara l krant each, as jajiyatr shares. 
These fractions aggregate the entirety of 
the estate. Accordingly to the previous 
recitals the amounts of these shares would 


appear to have been fixed by the Subordi- 
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nate Judge in the suit of 1892, in accord- 
ance with Muhammadan Law. The para- 
graph concludes:— 

“These shares shall remain fixed. We 
shall not ever be competent to claim any- 
thing in excess of these shares. If we 
make such aclaim the same shall be dis- 
allowed by the Court.” 

The fourth condition contains a submis- 
sion of nine questions to the decision of 
certain named arbitrators, of which the 
seventh is as follows:— 

“With regard to the relinquishment by 
solehnama of 174 gundas share in the im- 
moveable properties left by the late Mia 
Golam Ali Chowdhury Sahib without mesne 
profits, in favour of Karimunnessa Khatun 
contrary to the decree of the High Court, 
and with regard to the costs, exclusive of 
Rs. 1,200, which the said Khatun has 
taken on account of cost, with regard to 
cash money, and with regard to Dewanbati, 


‘Gopalpur owned and held by *her.” 


It is to be noticed that thé appeal by 
Karimunnessa Khatun to their Lordships’ 


Board is nowhere mentioned, and its aban- 


donment is not stipulated for; that Karim- 
unnessa Khatun does not appear at this 
date to have been in possession of any 
part of the Haturia estate, whatever she 
may have been later on, being in fact 
excluded from it by the decree against 
her, and that only five persons actually 
execute the ekXrarnama, namely, Karimun- 
nessa Khatun, Tazammul Ali, Jabidun- 
nessa, Jibunnessa and Bafatunnessa. Even 
when allowance has been made for the 
fact that the shares of some of the ladies, ` 
who were members of the family, were in 
the hands of Tazammul Ali, between whom 
and Karimunnessa Khatun most of the 
conflict of interest now arose, there remains 
one important branch of the family, heirs 
of Amjad Ali, who never executed or be- 
came bound by this ekrarnama, viz., 
Akbar, the son, Rokea, the widow, and 
Ijjatunnesa, the mother. No arbitration 
ever took place, nor did Babu Kati Krishna 
Tagore take up the management. In April 
of the same year an English firm was 
appointed to manage the estates instead of 
him. Jarimunnessa Khatun did not with- 
draw her*appeal; it was dismissed for 
want of prosecution in 1897. 
This document, no doubt, appears at first 
sight to have been designefl to secure to 
Karimunnessa Khatua the 174-gundas 
share from which, as matter then stood, 
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she was barred by the decree of the High 
Court, Itis, however, evident that if each 
person signing, became thereupon bound 
‘to each other person signing to allow this 
` provision to be carried out and to make 
it effective himself, so far as his own 
participation was concerned, those who 
signed might, as against those who did 
nob, be placed i in a position of considerable 
personal liability. The admission of Karim- 
unnessa Khatun to a share in the estate 
‘to which, as the decree in the, partition 
sult against her then stood, she was not 
entitled at all, would, of course, pro tanto, 
diminish all the other participants’ shares, 
and if those who did not sign were to 
contest her right to admission as a parti- 
cipant with success, they would share in 
proportion to a greater extent, while those 
who had signed, would. share to a less 
extent. In this view, as between those 
who signed and those who did not, the 
former class must suffer if the latter should 
insist on the decree as it stood. 

If, on the other hand, the article were 
to be read, asit would be read, say. in a 
creditors’ composition deed, that is, if the 
consideration upon which each. party be- 
- came bound were the execution of the 
deed by all the others, so that a mutual 
obligation of all to all must arise before 
any particular party could be bound, the 
working of the`article would be simple, 
and when all had signed a complete settle- 
ment would have been provided for. This 

seems to have been the main issue before 
` the High Court upon the construction of 
the ekrarnama,a 

Again, among the matters, “with regard 
to which”. the award of the named arbi- 
trators is to be final, is the seventh ques- 
tion, viz., “with regard to the relinquish- 
ment,” that is to say, by the other heirs 
of Mia Golam “by solehnama of 17$-gun- 
das share, without mesne profits, in favour 
of Karimunnessa Khatun, contrary to the 
. decree of the High Court,” and the effect 
of this provision appears to be-that Karim- 
' unnessa Khatun is to have a°174-gundas 
share, if and when the arbitrators award 
itto her, but that in no event is it to carry 
mesne profits, nor is there anye submission 
to them of a claim by her for such mesne 
profits, The difficulties in the way of re- 
` conciling this provision with a consensual 
-re-admission of Karimunnessa Khatun 
forthwith to the circle of the participating 
heirs, independently of any award, seem to 
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be very great. It is evident that these 
considerations prevailed with the High 
Court, whose conclusion as 40 the ekrar- 
nama of 1896 is expressed as follows by 
Sir Charles Chitty: 

“Of this the (aca Judge says that it 
fixed Karimunnessa’s share at 174 gundas, 
and that its terms are sufficient to confer 
title on her. In this view I cannot 
agree. In the first place the document 
purports to be an agreement between nine 
people, but it was executed only by five of 
them. Secondly, and more important, the 
document is only a provisional agreement 
sree as a matter of fact no arbitrators 
were ever appointed,” 

After very full consideration of the 


question their Lordships’ Board is unable 


to see its way to differ from this conclu- 
sion of the High Court. They are willing 
to give, if possible, that benevolent con- 
struction to the’ ekrarnama which it has 
often been said that, “family arrangements” 
deserve, but all depends in the long run 
on the construction of the written words. 
The document itself is’ obscure, and no 
doubt suffers, as most documents lo, by 
translation. Opposite views as to its 
nature and effect may well be arrived at 
by different minds but, on the whole, their 
Lordships cannot say that the view of the 
High Court was wrong. 

The decision of the other questions in 
the case follows readily from this conclu- 
sion. It is a curious thing that some 
members of the family, at any rate, seem 
to have thought for many years that 
Karimunnessa Khatun was somehow entitl- 
ed to the same 17igundas share as her 
sisters took, for inan ekrurnama of 1898, 
to which Tazammul Ali was a party, 
though ICarimunnessa Khatun was not, the 
several fractions which make up the total: 
of the estate are recited exactly as they 
stood in Art.2 of the ekrarnama of 1896, 
and they are described as being the result 
of a settlement by “various deeds,” some 
of which are named and some not. Fora 
long time Karimunnessa Khatun continued 
to receive regular “allowances” from the 
managers of the Haturia estate, which 
must have been payments as of right, since 
her creditors obtained attachment of them 
for her debts, and there were produced 
sundry subsequent Settlement Records, filed 
by the Receiver of the estate, in which 
Karimennessa Khatun appears as entitled 
by inheritance from’ Mia Golam Ali Chow- 


Ca 
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dhury, to the same 17}-gundas share as 
her sisters. These records seem to have 
been prepared by the manager of the 
estate under the Court of Wards, ata date 
and under circumstances, however, which 
are not stated. 

The question, then, is whether these 
facts, separately or collectively, warrant an 
inference that Karimunnessa Khatun re- 


ceived from the other heirs, at a date 


subsequent to 1896, and independently of 
the ekrarnama of ‘that year, by some 
agreement which is nowhere recorded, the 
very share in the property left by her 
father, which the ekrarnama was’ not 
effectual to give her. Their Lordships 
think that „the High Court rightly answer- 
ed this question in the negative. The 
above facts are not interpretative of the 
true construction of a prior written agree- 
ment; at most they show that many mem- 
bers of the family construed it wrongly, 
or were imperfectly informed as to what 
had happened, The facts themselves are 
of dubious import. No account of any 
share in the Haturia estate was apparently 
ever rendered to Karimunnessa Khatun; 
certainly none was produced, and the pay- 
ments to her, though varying in amount 
from time to time, were always made in 
round figures and could not have repre- 
sented a small fixed share in the net profits 
-of an estate, which consisted of many 
different kinds of property, fluctuating in 
annual value. The Settlement Records 
are, of course, important documents, which 
must’ have been carefully prepared, and 
probably ought to have been challenged, 
if they were seriously incorrect, but they 
are not conclusive, and too little is known 
of them to enable their Lordships to infer 
that a valid agreement had at some time 
béen entered into after 1896, which con- 
ferred the 174-gundas share that the 
ekrarnama failed to give. It was admitted 
that Karimunnessa Khatun had had pos- 
session, but this is a possession referable 
to her title, and must be possession of 
that only which her title gave her. Their 
Lordships dismissed, in the course of the 
argument, the contention that any case of 
adverse possession could be made out, and 
they are of opinion that nothing is proved 
after 1896 to give to Karimunnessa Khatun 
a share as against other members of the 
family or their assigns. 

» Some question arose as to the position 
of the respondents “and the extent of their 
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share in the properties to be partitioned, 
in virtue of their title as assignees, by 
mortgage or by sale, of Tazammul Ali 
and Amjad Ali. Their Lordships have 
found but scanty material in the record 
upon this point, and they deem ib unneces- 
sary to express any opinion about it. As 
soon as it is held in the present partition 
suit that Karimunpessa Khatun is not 
entitled to participate at all, it is not com- 
petent to her to challenge the extent of 
the shares, which may belong to others 
who do participate. The present respond- 
ents having denied with success her right 
to share at all, no further question arises 
on this appeal. | 

Their Lordships will, therefore, humbly 
advise His .Majesty that this appeal fails 
and should be dismissed with costs. 

Z. K. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Champman, Walkar & Co. . 

Solicitors for the Respondents:—Messrs. 
Sanderson & Orr Dignams. 





MADRAS HIGH COURT. 
Civin APPEAL No. 153 or 1922. 
November 25, 1924. 
Present:—Mr. Justice Phillips and 
Mr, Justice Odgers. 
RAMASWAMI PILLAI ano OTHERS— 
Drerenpants Nos. 1 to 4—APPBLLANTS 
versus 


V. R.M. K. MUTHU KARUPPAN CHETTI 


AND OTBHERS—PLAINTIFFS— RESPONDENTS. 

Parinership--Death of one partner--Suit by sur- 
viving pariner against legal representatives of deceased 
partner—Claim for specific items, maintainability of 
Accounts, final, whether must be taken—Procedure. 

In asui? by certain partners against the legal 
representatives of a deceased partner for recovery of 
certain specific items due from the deceased to tho 
partnership: i 

Held, that the defendants, who had no personal 
knowledge of the transactions were entitled to have 
all the questions at issue determined bya taking of 


accounts inasmuch asit was impossible to, do justice | 
to all the parties without taking a final account ofthe 


partnership, and that a suit for the recovery of specifie 
items alone was not maintainable. [p. 155, col. 2.] 
Per Phillips, J.—it was an established rule in 
Bnglish Law that Courts would not interfere between 
one partner and another, unless it was for the purpose 
of dissolving the partnership or if it was dissolved, 
of finally winding up its affairs. The principle has, 
however, been relaxed and Courts have interfesed in 


v 
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order to prevent a partner deriving advantage from 
his own misconduct. |p. 154, col. 2.] 

Where justice requires that all the dealings of the 
partnership should be finally determined, the Courts 
will not allow a partial account fo be taken but when 
the basis of the claim is unconnected with the partner- 
‘ship business or is only very remotely connected 
‘therewith, an action is maintainable, provided no 
injustice is caused by, dealing with the claim 
separately. [p. 155, col. 2.] 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Ramnad 
at Madura, in O. 8. No. 35 of 1919, (O. 8. 
No. 79 of 1919, on the fileof the Subordi- 
nate Judge, Ramnad). 

Messrs. K. Bhashyam Iyengar and V. C. 
Veera Raghavachariar, for the Appellants. 

Messrs. A. Krishnaswami Iyer and M. 
Subbaroya Iyer, for the Respondents. 
JUDGMENT. 

Phillips, J.—Plaintitfs and one Muthu- 
vairava Pillai were partners in a business 
carried on in Erode and other places. The 
first defendant is father of the late Muthu- 
vairava Pillai, defendants Nos. 2 and 3 are 
his sons and 4th defendant is his brother's 
widow. Plaintiffs have brought this suit 
against the defendants as legal representa- 
tives of the deceased Muthuvairava Pillai 
alleging that the latter and the defendants 
were members of a joint Hindu family. 
The suit is to recover certain sums of money 
due to the partnership firm by the deceased 
partner, and in the original plaint there 
were fouritems. The first and the third 
are said to be sums borrowed by the 
deceased on his own account, and re-paid 
out of partnership money ; the second item 
is the amount said to have been overdrawn 
by the deceased and, therefore, due to the 
firm; the fourth item is also an amount 
relating to his drawings on account of 
his salary less the profit which is due to 
him. ~- l | 

‘The accounts of the partnership, which 


became dissolved by the death of Muthuvai- . 


rava Pillai, have mever been taken and 
consequently the defendants pleaded that 
this suit was not maintainable, as plaint- 
iffg were not suing for an account. Sub- 
sequently, the plaintiffs withdwew their 
claim to the fourth item on the ground that 
that item was disputed and was based on a 
different cause of action to the other three. 
Defendants again opposed this &nendment 
and repeated their plea that the suit should 
be for the taking ef accounts, This item 
which has be8n withdrawn would, to a 
eertain extent necessitate taking of an 
account in order to ascertain whether the 


e 


-RAMASWAMI PILLAI 0. MUTHU KARUPPAN OHBITY. 


[88 1. ©. 1995] 


amount credited to the deceased as his 
share of the profits was correct; but never- 
theless the Subordinate Judge allowed the 
amendment and proceeded to trial holding 
that the suit is maintainable After taking 
evidence on the merits of the case, he has 
decreed plaintiff's suit in respect of the 
three items which still remained in the 
plaint. The defendants now appeal and 
again plead that the suit as framed is not 
maintainable, and this bas been argued as a 
preliminary point without going into the 
merits of the case. 

It was a very well-established rule in 
English Law that Courts would not inter- 
fere between one partner and another unless 
it was for the purpose of dissolving the 
partnership or ifit was dissolved, of finally 
Winding up its affairs. This rule has in 
later years been considerably relaxed be- 
cause it was found to work hardship in 
certain casesand in the result Courts have 
interfered in order to prevent a partner 
deriving advantage from his own mis- 
conduct. and have not insisted on the 
other partners submitting either to con- 
tinuance of the wrong or to a dissolu- 
tion; but- the reason for the relaxation of 
the rule has been explained in Lord Lind- 
ley on Partnership, 8th Edition, page 630 
as follows:—“ The first question, (namely, 
when can an action be maintained be- 
tween partners without taking a general 
account of all the partnership dealings 
and transactions) can only be answered 
generally by saying that each case must 
depend upon its own circumstances and 
upon whether justice can really be done 
without taking such an account.” Inthe 
present case, the defendants state that an 
account should have been taken in order 
thatthe amount due by, orto, Muthuvairava 
Pillai might be finally determined. Plaint- 
ifs answer to this is that they are not 
asking for the taking of accounts because 
the items specified by them as being due 
by the deceased are moneys which were 
not brought into the partnership accounts 
but were taken by the deceased for his 
own purposes. So far as item No. 2 is 
concerned, this is clearly wrong, for it 
represents the amount of drawings by the 
deceased partner, drawings which he was 
entitled to make, for asa partner he was 
entitled to use as much of the partnership 
money as would represent his share of 
the profits. Similarly as regards the other 
two item's, I do not think that they can 
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be treated assums of money entirely un- 
connected with the partnership business. 
They repregent two sums of Rs. 10,000 and 
Rs. 3,000 respectively, borrowed by the 
deceased in the name of the partnership, 
and the re-payment of these loans is shown 
in the partnership accounts. The question 
whether the firm received the benefit of 
these two sums of money is one which 
has to be determined on a consideration 
of the evidence; and I may say here 
that, if really the money was not credited 
to the partnership at all, it is extraordi- 
nary that Muthuvairava Pillai should have 
-shown the re-payment of the money in 
the partnership accounts, thus clearly 
proving his own misappropriation. How- 
ever, that may be, -I think that. these 
items cannot be treated separately from 
the partnership business and I do not 
think that the cases relied upon by the 
respondents are any authority tothe con- 
' trary, t. e., Cross v. Cheshire (1), Smith v. 

Barrow (2), Bedford v. Brunton (3) and 
Kx parte Yonge (4). In the first ‘of these 
cases [Cross v. Cheshire (1)], the suit was 
held’ to be maintainable because it was 
for an amount which had been decreed 
against the partnership in respect of the 
private debt of one of the partners; the 
second case [Smith v. Barrow (2)], is some- 
what similar, for ib was a suit by one 
partner against another to recover his own 
money which had by mistake been put 
into the partnership funds. Again | in 
Bedford v. Brunton (3), a member of a com- 
pany was allowed to sue for rent due to 
himself personally as against the trustees 
for the company. The fourth case [Ex 
parte Yonge (4)| does not refer to a suit but 
bankruptcy proceedings. In Smith v. 
Barrow (2), the suit was allowed, but with 
regard to the further claim forasum of 
£30. which was due tothe partnership, it 
was held that the action could not be main- 
tained. In Bedford v. Brunton (3), it was 
pointed out by Tindal, C. J., that if the 
action were virtually and substantially an 
action on covenant brought by the assignees 
of one partner, who has become bankrupt 
against three of his partners, to recover dam- 
ages against them, to which the plaintiff 


P (1) (185) 7 Ex. 43; 21 L. J. Bx. 3; 15 Jur, 993; 155 E. 
8d 


(2) (1788) 100 E. R. 256; 2 T. R. 476. 

(3) (1834) 131 E. R.1171;1 Bing. (x. c.) 399; 1 Scott 
245; 4 L. J. C. P. 97. ' 

(4) (1814) 13 R. R. 135; 3 Ves. & B. 31; %Rose 40; 35 
E.R. 391. 
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himself must be contributory if he succeeds, 
the action would not be maintainable. 
And I may observe that in all these 
cases the principle is that, where justice 
requires that all the dealings of the 
partnership should be finally determined, 
the Courts will not allow a partial account 
to be taken but that when the basis of 
the claim is unconnected with the part- 
nership business or is only very remotely 
connected therewith, an action is main- 
tainable, when no injustice is caused by 
dealing with this one claim separately. 
As instances of the former class of case 
I may refer to Lakshmanan Chetty v. 
Nagappa Chetty (5), Annamalai Chetti v. 
Annamalai Chetti (6), Godhan Ram v. 
Jaharmall (7) andto Karri Venkatareddi 
v. Kollu Narasayya (8) and Sunkara Ratha 
Doss v. Epari Kopils (9) as instances of the 
latter. As pointed out in Lindley on 
Partnership, each case must depend on its 
own special circumstances anų upon whe- 
ther justice can be done without taking an 
account. 

In the present suit, the defendants who 
have no personal knowledge of the trans- 
actions are entitled to have all the ques- 
tions at issue determined by a taking of 
accounts for it may well be that, if accounts 
are taken, amounts will be found due by 
the partnership to the deceased which 
must be set off against the items now 
claimed separately. It is possible also 
that in addition to the items claimed 
separately, plaintiffs may be entitled to 
recover a further amount; in either case, 
justice will not be done between all the 
parties unless their .claims are determined 
by final settlement of accounts. Even if 
the items claimed by plaintiffs were really 
items criminally misappropriated by the 
deceased, their action would be an action 
in tort and they would only have the right 
to reeover any damages for which the 
deceased is liable out of his assets in the 
hands of the defendants. If, on the other 
hand, some money is due by the firm to 
the dece&sed, the defendants are entitled 
to have the benefit of that amount. It is 
impossible, therefore, to do justice to all 

® 

(5) 45 Ind. Cas. 86; 34 M. L. J. 408. 


(6) 52 Ind. Cas. 456; 10 L. W, 67. 
(7) 16 Ind. Cas. 583; 40 C. 335; 17 0. W. N. 67; 17 0. 
L. J. 636 . 


(8) i Ind. Cas. 384; 32M. 76; 19 M. L.J, 10; 4M. |; 
43 


T. 456. 
(9) 49 Ind, Cas. 191. 
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the. parties without taking a final account 
of the partnership. ; 

Plaintiffs have definitely, and somewhat 
obstinately, declined to alter their suit 
into one for taking of accounts and have 
proceeded to trial on the basis that this 
was not necessary. During the hearing of 
the appeal, however, Mr. A. Krishnaswami 
_Iyer for the plaintiffs made a request that 
the amendment of the plaint may now be 
allowed, for apparently plaintiffs are afraid 
that a suit for account would now be 
barred by limitation. Inasmuch as the 
plaintifis have established their claim in 
the lower Court to certain items, I think 
it is equitable that an account should be 
taken but as they obstinately refused to 
make any such amendment of their plaiat 
in the earlier stages of the trial, they are 
responsible for all the costs that have 
hitherto been incurred. I would, therefore, 
allow the anjendment to be made on con- 
dition that plaintiffs pay all the defendants’ 
costs of the original trial and in this 
Court within two months. If that is done, 
the suit will be remanded for fresh dis- 
posal after amendment of the plaint but 
in default the suit will be dismissed with 
costs throughout. 

Odgers, J.—The facts have been fully 
‘set out by my learned brother. J agree, but 
I will add a few words on my view of the 
legal point which has been raised, viz., 
whether the Subordinate Judge was right 
in his view that the adjudication of the 
three items claimed in the suit does not 
necessitate a taking of the entire accounts 
of the partnership. In considering this 
question it is important to remember that 
the partnership during the subsistence of 
which the various acts alleged against 
Muthuvairava Pillai took place was dis- 
solved before suit by his death. There is 
also no question that if a partnership 
account were taken, certain amounts would 
be found due to the deceased partner, 
Muthuvairava Pillai who had 1/l6thor 1/17th 
share in the partnership and who would not 
be liable to his partners in any” event for 
more than 15/16th or 16/17th of the amounts 
in question. The present defendants are 
the father, sons and brothers’ ewidow of 
Muthuvairava Pillai. The rule laid down 
in Karri Venkata Reddi v. Kollu Narasayya 
(8) is that the.Court is to determine under 
. what circumstances it would be equitable 
to order a partial account and that if the 
aceount sought for does not involve the 
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taking of a general account the Court will 
as a rule give the relief asked for and wilh 
refuse to interfere only in these cases in 
which a partial account would work in- 
justice to the other partner. * In Lakshmana 
Chetty v. Nagappa Chetty (5), it was said 
the plaintiff was practically suing himself 
and his partner and that as he sought to 
establish lability against the defendants 
on the basis of accounts and had not asked 
for them the suit would not lie. In Godhan 
Ram v. Jaharmull (7), in-a suit by a 
principal against an agent it was held that 
plaintif could not be permitted to select 
capriciously a single transaction and claim 
the fruits thereof without the adjustment 
of the rights and liabilities of the parties 
in relation to other transactions. Lord 
Lindley in his work on Partnership (8th 
Edition) page 539 says that the old rule 
was that the Court would not decree a 
partnership account unlessa dissolution 
was sought, on the ground that formerly ` 
Courts of Equity were adverse to -any 
interference between one partner and 
another. This rule has been, however, relax- 
ed in more modern practice when jtstice 
demands the Court’s intervention to prevent 
some definite wrong or redress some parti- 
cular grievance. The Courts will not now, 
if if is possible to avoid it, allow a partner 
to derive advantage from his own mis- 
conduct by compelling his co-partner to sub- 
mit either to a continued wrong or to a dis- 
solution. Itis argued for the respondent 
that the present case comes within the 
modern rule of exceptions, which rule, be it 
noted, is expressly said to be designed to ` 
prevent the necessity of suing for a dis- 
solution. Here dissolution . has already 
taken place. The cases cited by Mr. A. 
Krishnaswami Iyer for the respondents are 
the following: Crossv Cheshire (1), Smith v. 
Barrow (2), Hx parte Yonge (4) and Bedford 
v. Brunton (3). In Cross v. Cheshire (1), it 
was held that if one of the partners is call- 
ed upon by the act of the other to pay his 
private debt, the former may recover 


the money so paid by an assumpsit for 


money paid to the use of the other, as the 
defaulter had admitted that the debt was 
his own and not connected with the partner- 
ship accounts. (The italics are mine). 

In Smith v. Barrow (2), it was held that 
where money was wrongly carried to the 
partnership accounts when it was really 
received. by one partner for the separate use 
of the other an action may be maintained. 
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This is the converse case to Cross v., 

Cheshire (1). 

. Ex parte Yonge (4) was the case of one 
partner abstracting the joint property of 
the partnership by fraud. It was held that 
the partnership, might prove against his 
separate estate for that wrong. The case 
was in bankruptcy. Bedford v. Brunton (3) 
proceeded on the express terms of the deed 
and can have no bearing on the present 
case. 

The English cases quoted all refer to 
subsisting partnerships and as stated form 
exceptions to the general rule in order to 
preserve the partnership and prevent dis- 
solution. In my opinion they do not apply 
{o the present case. In my opinion justice 
cannot be effectively done here without 
taking a regular partnership account which 
moreover will be essential at some time or 
another. Itis, therefore, clear to me that the 
Subordinate Judge ought to have held the 
suit not maintainable without a prayer for 
an account. A fresh suit for that purpose 


would now be barred under Art. 106, Limi- 
‘tation Act as Muthuvairava 


Pillai died in 
1919. The plaintiffs had two opportunities 
of amending their plaint and did not take 
advantage of either. I think under the cir- 
cumstances, though I feel it is an indulg- 
ence, that on condition, that they pay all 


the costs incurred up-to-date they may he 


allowed to amend at this stage. I agree 

with the order proposed as to the condition 

under which amendment should be allowed. 

Ow NV. Suit dismissed. 
Z. K. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

OivIL Revision No, 147 or 1924. 
December 12, 1924. 
Present:—Mr. Baker, J. C., and 
Mr. Prideaux, A. J. C. 
RAMCHANDRA-—APPLICANT 
versus 


“GAJRABAL AND oruprs—Non-APPLICANTS. 


Civil Procedure Code (Act V of 1908), s. 110, 
0. XXXIII, r. 5—A pplication for leave to sue as 


‘pauper, rejection of—Revision, whether lies. 


An order rejecting an application to sue as a pauper 
amounts to a decision of a case within the meaning of 
s. 115 of the C. P. C., and is subject to. revision by the 
High Court. [p. 157, col. 1.] 

Achalsingh v. D. B. Seth Fiwandas, 75 Ind, Cas. 993; 
19 N. L. R. 165; (1924) A. I. R.°(N.) 44, followed. 
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Where, however, a Court has jurisdiction to deter- 
mine aquestion and determines that question, it 
cannot be said to have acted illegally or with material 
irregularity merely because it has come to an erroneous 
decision, [p. 158, col? 1.] 

Amir Hassan Khan v. Sheo Baksh Singh, 111. A. 
237; 11 0.6; 4 Sar. P. O. J. 559; Rafique & Jackson's 
P, ©. No. 83; 5 Ind. Dec. (N. s.) 760 (P. O.), followed. 


Application for revision against an order 
ofthe Additional District Judge, Nagpur, 
dated the l4th March 1924, in Miscellaneous 
Judicial Case No. 74 of 1923. . 

Mr. M. R. Indurkar, for the Applicant. 

Mr. D. P. Tiwari, for the Non-Applicants. 


JUDGMENT.—This is an application 
for revision ofan order of the Additional 
District Judge, Nagpur, refusing permis- 
sion to the applicant to sue as a pauper, 
The applicant claims to be the adopted son 
of one Ramrao Deshmukh. The non-appli- 
cants Nos. 1-4 are the widows of Ramrao 
and deny the adoption. l 

Tha question that arises in°this case is 
whether under s. 115 of the C. P. C. we- 
have power tointerfere with the finding of 
the lower Court that the applicant has not 
proved that he isa pauper and is unable 
to pay the Court-fees. 

It hag been recently held by a Bench of 
this Court, of one of us was a member, in 
Achal Singh v. D. B. Seth Jewandas (1) that 
an order rejecting an application to sue as 
a pauper is a decision of a case for the 
purposes of s, 115 of the C. P. C. and is 
subject to revision by the High Court under 
that section. But in that case at page 168* 
it was laid down that “It is, however, doubt 
ful whether either ofthese findings could 
be disturbed under s. 115 of the C. P. O. 
though weare inclined to the opinion that 
such a degree of direct contradiction bet- 
ween the evidence arid the finding is a ma- 
terial irregularity which would justify 
interference in revision.” The present case, 
however, is one ofa pure finding on evi- 
dence, and the learned Pleader for the 
applicant has not been able to show that 
there is any muterial irregularity. It is 
settled law that where a Court has jurisdic- 
tion to determine a question, and it has 
determined that question it cannot be said 
to have acted illegally or with material 
irregularity because it has come to an erro- 
neous decision. Thisis laid down by the 
Privy Council in Amir Hassan Khan v, 

(1) 75 Ind. Cas. 993; 19 N. L. R165; (1924) A. L R. 
(N) 44. l coe E 

“¥Page of 10 N. L. R- [Hd] 
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Sheo Baksh Singh (2), where the Privy Coun- 
cil has held inthe most unmistakeable terms 
that where a Court has jurisdiction to decide 
the question before it and in fact decides 
such question, it cannot be regarded as 
acting in the exercise of its jurisdiction 
Ulegally or with material irregularity, 
merely because its decision is erroneous. 
Whether the Court decided it rightly or 
wrongly, it had jurisdiction to decide the 
case; and evenif it decided wrongly, it 
did not exercise its jurisdiction illegally or 
with material irregularity. 

There is nothing in the present case to 
show that the decision is wrong, and even 
ifit were, in the face ofthe remarks of the 
Privy Council we should not be justified in 
interfering under s. 115 of the C. P. C. with 
a finding of fact. We, therefore, reject the 
application with costs. Pleader’s fees 
Rs. 10. ' 

G. R. D. ; 


Z. K, i Application rejected. 


(2) 111. A. 237: 110. 6; 4 Sar. P. O. J. 559; Rafique 
& oo P.O. No. 83; 5Ind. Dec. (N.s) 760 
(P. 0). | 
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PRIVY COUNCIL. 
APPEAL FROM THE BOMBAY HIGH Court, 
February 23, 1925. 
Present:—Lord Shaw, Lord Carson, 
Lord Blanesburgh, Sir John Edge and 
2 Mr. Ameer Ali, 
ADAPPA AND oTHERS-—APPELLANTS 
VETSUS 
GANDAPPA BHARMAGOUDA DESAI 
AND ANOTHER— RESPONDENTS. 

Mortgage, proof of—Oral evidence, conflicting— 
Documentary evidence and circumstances, considera- 
tion of. l 

In this case the question for determination 
before their Lordships was as to whether a mort- 
gage had been effected by the defendents in favour 
of the ‘plaintiffs. The oral evidence produced by 
the parties was conflicting and theis Lordships 
intimated that it would be most unsafe to rely upon 
the statements of the witnesses on either side. From 
the documentary evidence and the circumstances of 
the case, however, their Lordships came to the conclu- 
` sion that the mortgage had been established. 

Appeal froma decree of the Bombay High 
Court, dated the 2nd July 1917. 

Mr. K. Brown, for the Appellants. 

Messrs. George Lowndes and E. B. Raikes, 


for the Respondents. 


ADAPPA V, GANDAPPA BHARMAGOUDA DESAI. 
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JUDGMENT. 

Mr. Ameer Ali—This is an appeal 
from adecree of the High Court of Bom- 
bay, dated the 2nd:July 1917,mmade ina 
suit brought by the plaintiffs to enforce a 
mortgage made in :their favour by the 
defendants on the 17th September 1905. 

The suit was brought on the 29th Au- 
gust, 1911, in the Court of the First Class 
Sub-Judge of Belgaum -in the Central 
Provinces, who dismissed it on the ground 
that the plaintiffs had failed to prove con- 
sideration for the mortgage; his order was 
reversed by the High Court and the claim 
was decreed. The present appeal by the’ 
defendants to His Majesty in Council is 
from the decree of the -High Court. 

Mr. Justice Shah of the Bombay High 
Court has examined the facts with such 
scrupylous and minute care that their 
Lordships are relieved fromthe necessity 
of dealing with them at any length; they 
desire accordingly to confine their atten- 
tion to the prominent features ofthe case. 

The mortgage bond, for the enforcement ` 
of which the suit was ;brought, was ad- 
mittedly executed by the three adult mem- 
bers of the defendants’ joint family 
alive at the time. These three persons 
named respectively, Adappa, Bhau and 


` Ganapati, purported to sign the document 


on behalf of the joint family.: Adappa 
alone is now alive and has given evidence 
in this case. Bhau died in 1909 and his 
widow is one of the defendants in the suit. 
The plaintiffs are Desais and hold deshgat 
land by virtue of their office as Desai 
under the Government, which appears to 
yield them an incomeof Rs. 6 to 8,000 a 
year. The father of the plaintiff No. 1 
named Appaji died, it is said, in 1868 
leaving him surviving four minor sons and 
daughters under the guardianship of his 
widow Amabai. Amabai appears to have 
continued to manage the property even 
after her eldest son, Baba Sahib, attained 
majority. Her daughter, whois now the 
second defendant, was married to Bhau, 
the brother of Adappa. 

It is established in thiscase that Bhau 
was the most intelligent among the mem- 
bers of his family, and he not only carried 
on the affairsof his own family, but was 
also entrusted with the conduct of the 
money-lending business of the plaintiffs’ 
family, which was under the management 
of Amabai. It is abundantly proved that 
Bhau carried on.all the businesses in the 


- tmy 
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city of Belgaum, where the defendants 
resided. The plaintiffs’ family with Ama- 
bai as head, lived in the neighbouring 
township of Shahapur. It is also proved 
in the ease that, in carrying-on the money- 
lending business of Amabai, Bhau had in 
the usual way, opened in his account- 
books, what is called in the vernacular, 
khatas; in other words, “separate ` ac- 
counts” in the names of Amabai and her 
sons. These khatas are the credit and 
debit accounts of the particular personin 
whose name they stand. Apparently—for 
the sake of convenience in the money- 
lending ‘transactions—Amabai had a se- 
parate account from her sons, but there 
is absolutely nothing to show that the 
moneys lent on the khata belonged ex- 
clusively to her. All the circumstantes 
show that the moneys on these accounts 
belonged to the jointfamily. 

The khata in the name of Amabai was 
opened in 1899-1900 and was carried on 


. up to 1905. The khata in the name of 


ł 


Baba Sahib, plaintif No. 1, commenced 
in 1894 or 1895 and wascarried on up to 
1905, It is not necessary to referto the 
khatas of the minors, “as they donot come 
into the controversy at all. 

Bhau not only opened an account in 
respect of the money-dealings of Amabai 
and Baba Sahib in his own books, buthe 
appears to have opened in the books of 
another neighbouring money-lender named 
Ranojimane an account in the name of 
Amabai, sometime in January 1903. 

There can be little doubt, asthe learned 
Judges of the High Court point out, that 
even if the onus of -proving considera- 
tion for the mortgage lay on the plaint- 
iffs, in the face of the fact that they hold 
a regularly executed mortgage-bond, the 
fact appears to be clear that the plaintiffs 
had ample means, both from their an- 
cestral properties and their monetary 
dealings, to advance the money to the de- 
fendants, as they allege. The only ques- 
tion is, ‘whether the money was in fact 
Jent. The defendants contend that, al- 
though they executed the mortgage no 


consideration passed. 


The Sub-Judge threw the onus on the 
plaintifis, and as already stated, came to 
the conclusion that no consideration ever 
passed. The High Court, assuming that, 
as the defendants came under the pur- 
view of the Deccan Agriculturists Act, 
the onus was on the plaintiffs to "establish 
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clearly that they paid any consideration 
for the mortgage, have held that they 
have discharged that onus. On, appeal 
before the Board; it has been contended 
at considerable length, that the learned> 
Judges of the High Court took a wrong 
view of the facts. 

Their Lordships have given their best 
attention to the arguments put forward 
cn behalf of the*defendants, and have 
come to the conclusion that the view 
expressed by the High Court is well- 
founded. . 

It appears that the defendants were in- 
debted to another family of money-lenders 
called Sakhtankars. The Sakhtankars held 
from the defendants a mortgage executed 
in 1886 in respect of the properties of the 
defendants. It was an usufructuary mort- 
gage for ten years and the defendants were 
in possession of the mortgaged premises 
under a lease or rent-note. -The defendants 
were wholly unable to discharge the debt 
or even to pay the rent to the Sakhtan 
kars. The ten years of the lease were 
expiring and the period for the re-payment 
of the loan had approached. 

In these circumstances, Bhau, who was 
the chief agent of the defendants in all 
the transactions relating to their estate 
and business, sought the assistance of a 
Pleader of the name of Chatre to induce 
the Sakhtankars to come to an arrange- 
ment by which the mortgagees would 
accept asmaller amount in full discharge 
of the debt and mortgage, 

The debt had mounted up to something 
like Rs, 45,000 and Chatre appears to 
have induced the Sakhtankars to agree to 
accept Rs, 35,000 in full discharge. In 
order to obtain the remission, it was ne- 
cessary for Bhau toshow that the money 
he was paying came from himself. The 
plaintifis state that he was Rs. 24,000 short 
and that they took that amount from Ama- 
bai’s account to pay the debt to Sakh- 
tankars. The defendants allege, on the 
other hand, that the whole of the amount 
paid to the Sakhtankars belon ged to their 
joint family. There is no entry in their 
books with regard to this payment. 

Mr. Justice Shah, in his careful exami® 
nation of*the account-books, shows that 
Bhau had, at the time when the transac- 
tion r elating to the payment of Sakhtankars’ 
debt took place, something*lke Rs. 24,000 
belonging to Amabai in his hands. 
The plaintiffs have produced a memoran- 
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dum in Bhaws handwriting, Ex. 65, 
which conclusively establishes this fact. 


There is absolutely no evidence to contra- 
dict this part of the case,. From whatever 


source the balance of the Rs. 35,000 might ~ 


have come itis established beyond doubt 
that Bhan had money in his hand at that 
time belonging to the plaintiffs’ joint 
family, and that he utilised the same for 
the purpose of paying Sakhtankars. 

The Sub-Judge’s judgment has proceed- 
ed entirely on suspicion; he thought that 
because Bhau told Chatre at the time 
when he was inducing Chatre to obtain a 
remission from the Sakhtankars, that the 
money, something like Rs. 20,000, belonged 
to him, that Bhau’ was playing a trick 
upon his brothers and that the money really 
belonged to the joint family. With. that 
view their Lordships emphatically differ. 

-It was in the interest of Bhau, as well 
as thie other members of his family to get 
-a remission,e and thatremission they could 
only get if they represented that the whole 
of the money came from themselves with- 
out any help from outside; and the state- 
ment which Chatre says was made to him 
by Bhau does not appear to their Lord- 
ships to be of any value. The oral evi- 
dence produced on behalf of the defendants 
is wholly unworthy of credit. Ina case 
like this, it would be enough to say that 
to proceed on. the divergent statements of 
the witnesses on either side would be most 
unsafe. ; 

The facts are quite clear. On the 23rd 
December, 1904, payment was made of 
Rs. 35,000 to the Sakhtankars. A week 
previous to that Bhau executed a promis- 
sory note for Rs. 23,219 in favour of 
Amabai, The document isin the follow- 
ing terms:— B 

Receipt. —Receipt given in writing by 

Bhawoo Balappa Shetti residing at Belgaum 
is as follows:— 
- “J having passed a promissory note in 
writing this day in your favour for 
Rs. 23,219 (twenty-three thousand’ two 
hundred and nineteen) have regeived the 
amount in cash. Nothing is due from you in 
respect of that promissory note. I have 
received the whole of the amount in 
full. The receipt is duly given*in writing 
as above.” 

Dated the 16th of the month of Decem- 
ber 1904 A.D. ° 

Signature of Bhawoo Balappa Shetti. 
My own handwriting. 


fe oe ties , 
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The connection between the promissory 
note and the -payment to Sakhtankars on 
the 23rd December is obvious. Their Lord- 
ships are not prepared to accept the con- 
tention that it was not given on the date 
it bears. By this promissory note it will 
be seen that Bhau makes himself responsi- 
ble for the amount he borrowed from Amba- 
bai, and ifthe proceeds were applied, as 
their Lordships agree with the High Court 
in thinking they were applied, in the dis- 
charge of the Sakhtankars’ mortgage. What 
more natural than this that Bhau should 
be anxious to get his brothers to under- 
take along with him the responsibility. of 
the burden so contracted, in favour of Ama- 
bai, and he accordingly went on pressing 
them to execute a bond? He not only press- 
ed -them himself, but invoked the assist- 
ance of Chatrein that matter. - 

On the 17th September. 1905, the bro- 
thers agreed tojoin with him in the exe- 
cution of the mortgage-bond, and the bond 
was executed and signed by the three bro- 
thers, Adappa, Bhau and Ganapati. It 
appears to have been executed at Shahapur 
at the residence of the plaintiffs, as would 
naturally be the case. This mortgage‘is on 
the same lines as the one to the. Sakhtan- 
kars. They, at thesame time, executed a 
rent-note as they were allowed to remain in 
possession of the properties mortgaged on 
payment oftheusual rent. It is contend- 
ed on behalfof the defendants that they 
paid no rent, and that this is evidence of 
the fact that no money was paid for the 
mortgage, the non-payment of rent may be 
explained, as the learned Judges of the 
High Court point-out, by the relationship 
of the parties, 

It is quite true that some two years after 
the execution of the mortgage, Bhau—in 
order to evade the liability of the joint 
family—began to allege that it was only 


-a nominal transaction. But he was alive 


until 1909 when Baba Sahib, plaintiff No. 1, 
was pressing for payment, but neither 
Bhau nor his brothers took any action to 
get rid of what they called a “nominal” 
mortgage, 

One other fact is most significantin the 
case, and that is, that in the Record of 
Rights, the names of the plaintifis were 
entered as persons entitled to possession, 
apparently on the basis of the mortgage. ` 

The defendants have not chosen to get 
printed thecopies of the extracts from the 
Record of Rights register “C.” nor, their 
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Lordships gather from Counsel in the 
case, has he been shown any copy of the 
same. 7 

Their Lordships consider that the de- 
fence cannot bé accepted, and that the 
judgment of the High Court is right, and 
they will, therefore, humbly report to His 
Majesty that the appeal should be dis- 
-misséd with costs, 


Z. K. Appeal dismissed. 


_ Solicitor for the Appellants:—Mr. E. 


Dalgado. : 
Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. 
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LAHORE HIGH COURT: 
First CIVIL APPEAL No. 3141 of 1924, 
April 30, 1925. 

Present :—Mr. Justice Jai Lal. 
MOHAMMOD AFZAL—DEFENDANT 
—APPELLANT 

l versus 
“ABDUL HAMID—Puarntirr-— 
`- RESPONDENTS, 

Civil Procedure Code (Act V of 1908), Sch.-II, Paras. 
“Lh, 15, 20-—Reference to arbitration without intervention 
of Court—Court, power of, to amend award—Hvidence 
recorded in absence of one party—Misconduct. 

In the case of a reference to arbitration without 
-the intervention of the Court, the Court has no: power 
.to make a correction in the award. The only order 
-which the Court can make in sucha case is to order 

the award to be filed and to pronounce judgment on 
‘the award or to refuse to order that the award be 


filed. [p. 161, col.-2.] 

[Case-law discussed.} - ee 

An arbitrator must record evidence in the presence 
of both parties, allowing each to examine and cross- 
examine the witnsssss produced by the other. 
Where an arbitrator records the evidencsof one 
party in the absence of the other party, he is guilty of 
judicial misconduct and his proseedings are vitiated, 
[p. 162, col, 1.] , 

First appeal from a decree of the Dis- 
trict Judge, Gurdaspur, dated the lst 


‘Augast 1924. SR 
Sheikh Niaz Mohammod, for the Appel- 
lant. _ 
Sheikh Mohammod Munir, for the ‘Re- 
“gpondent. 24 
JUDGMENT.—The parties to this liti- 
gation referred their dispute to the arbitra- 
tion of twoarbitrators and an umpire, The 
umpire was to actin case the arbitrators 
differed. The arbitrators having differed 
the matter was referred to the umpire M, 
‘Mohammod Ashraf. He gave an award to 
Which several objections were raised by the 
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appellant. The learned District Judge has 
overruled all the objections but has found 
that the umpire made some mistakes in 
calculating the amount payable to the re- 
spondent and asthe respondent argeed to the 


‘correction of those mistakes by the learned 


District Judge, he reduced the amount 
payable by the appellant to the respond- 
ent from Rs. 3,725-2-43 to Rs. 1,469-6-103. 


“On appeal it is contended that the arbitra- 


tion being without the intervention of the 
Court and the award having been given on 
such reference, the only course open to the 
learned District Judge was to order the 
. award to be filed and to pronounce judg- 
ment according to the award or to refuse to 
order thatthe award be filed, and that it was 
not open to the learned Judge to correct 
the award himself. This contention of the 
learned Counsel is supported by para. 21 
of Schedule II of the C. P. ©. which lays 
down that where the Court, is satis- 
fied that the ‘matter has been referred 
to arbitration and that an award has 
béen made thereon and where no ground 
‘Such as is mentioned in para. 14 or 
para. 15 is proved, the Court shall order 
the award to be filed and shall proceed to 
pronounce judgment according to the award, 
This paragraph does not authorize a Court 
to make any corrections in the award. The 
matter appears to be concluded by authority 
[see inter alia Dhanpat ‘Rai v. Kahn Devt 
(1) Jaldhart Rat v. Muhammad Abdul 
“Kabir (2) Lang v. Holland Moss Ltd.. 
(3) and Mustafa Khan Phulja Bibi (4)]. The 
Allahabad High Court in Shyam Lal v. 
Parshottam Dass (5) appear to have taken a 
contrary view but they did not expressly 
dissent from or overrule [Mustafa Khan 
Phulja Bibi (4)], which was cited before them. 
Moreover, the ‘mistake in that case was of a 
trifling amount as compared with the value 
of the properties with which the arbitrator 
had to dealeand it was of mere caleulation, 
The mistake in this case is of a very large 
‘amount and is not of that nature. In my 
‘opinion, therefore, -this contention of the 
appellant must prevail. 


(1) 23 Ind. Oas. 422; 30 P. R. 1914; 11P W. R. 1914; 
31 P. L. R. 1914. ; 


(2) 74 Ind. Cas. 649; (1923) A. I. R. (Pat.) 470; 1 Pat, 
L. R. 244; 4 P. L. T. 669. < 
(3) 27 Ind. Cas’ 526; 8 S. L,R. 186, e 
(4) 27 Ind. Oas. 523; 2 A. L.J. 416; A. W. N. (1995) 
6 


86. 
(5) 58 Ind. Cas. 585; 42 A’277; 18 A. L. J 241; 2 U, 
P, qi R, (A) 104, | ae 


2: 
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Another. objection that was taken by 
Counsel for the appellant to the conduct to 
the arbitration proceedings by the umpire 
was that he accepted a petition from the 
respondent in the absence of the appellant 
and thereupon recorded the respondent's 
evidence inthe appellant’s absence. The 
District Judge has held that the umpire did 
not record any evidence in the absence of 
the appellant. The learned Judge is wrong 
there. A reference to the record shows that 


the umpire admitted that he recorded such . 


evidence. He, no doubt, says that he told 
the appellant that he had recorded the 
evidence and gave him an opportnnity.to 
meet it, but that, in my opinion, was not 
sufficient. The evidence should have been 
recorded by the umpire in the presence of 
both parties allowing each to examine and 
cross-examine the witnesses. In my opinion 
this amounted to judicial misconduct on 
the part of the umpire and vitiated his 
“proceedings. Ido not think there is any 
‘force in the contention of the Counsel for 
the appellant that the umpire acted illegal- 
ly in sending the award to the private 


~ Secretary and legal adviser of the Mirza of 


Qadian in order to obtain the approval of 
the Mirza. Both the parties being the 
: followers of the Mirza of Qadian the umpire 


- sent the award to his private Secretary and 


legal adviser for communication to the 
parties, It has not been established that 
he sent the award in order to obtain the 
approval of the Mirza or that his con- 
' clusions were in any way influenced by the 
Mirza or his private Secretary and the legal 
‘adviser. 


The consequence of my finding on the 


first two contentions of the learned Counsel 
is that this appeal must be accepted and 
the petition to file the award dismissed 


_ on the ground that the award was vitiated 
..(a) Owing to an objection to its legality 


‘which was apparent on the fage of it, and 
‘(b) misconduct of the umpire in recording 
evidence in the absence of the appellant 
and I order accordingly. The parties will 
bear their own costs throughout. 

Z. K, Appeal accepted, 
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ALLAHABAD HIGH COURT. 
Szuconp Civit APPBAL No. 582 or 1923. 

March 24, 1925... 
Present :—Mr. Justice Suliman and 
Mr. Justice Boys. 
DIP CHAND AND oTrHERs—DEFENDANTS— 
, APPELLANTS 
VEVSUS l 
Haji MUHAMMAD KHALIL— PLAINTIFF 
AND Rani DHANDEVI KOER—DEFENDANT 


a: ` — RESPONDENTS. aa 

Landlord and tenant--Lease—Permanent rights of 
occupancy, whether can be created. : 

It isopen toazemindar to confer by grant per- 
manent rights of occupancy upon a lessee. 

Bacheht v. Bachchi, 28 A. 747;.3 A. L. J. 513; A.W. 
N. (1906) 219 and Bhola Nath Tewari v. Suraj Bali 
Rai, 49 Ind. Cas. 857; 17 A. L. J. 120; 41 A. 223, re- 
ferred to. 


Second appeal from a decree of the 
District Judge, Azamgarh, dated the 16th — 
Janyary 1923. 

Dr. S.N. Sen and Mr, M. A. Aziz, for the 
Appellants. < 

Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Respondents. os 


JUDGMENT.-—The plaintiff sought 
to enforce his right to possession ofecertain 
land by ejection of the defendants Nos. 1 
to 3 and that the fourth defendant, the 
zemindar, be ordered to execute in favour 


- of the plaintiff a perpetual lease in terms 


of the agreement entered into between the 
plaintiff and the fourth defendant who had 
received from the plaintiff a sum as nazrana. 

The First Court gave him damages only. 

The lower Appellate Court gave him a: 
decree ordering the zemindar to execute 
a registered lease in his favour confer- 
ing on him aright of occupancy in terms 
embodied in the receipt, Ex. No. 6, dated 
the 16th of March 1919 and ordered that 
he be put in possession by ejectment of 
the defendants. 

The defendants Nos. 1to3 set up their pos- 
session founding their title on a compromise 
arrived at ina suit for ejectment brought 
against them by defendant No. 4 but that 
compromise has been found to be collusive, 
and the defendants Nos. 1 to3 now fall back 
on the plea that the plaintiffs cannot in 
any event succeed because their own title 
is defective. . 

It is urged (1) that the plaintiffs. were 
not entitled in their suit to have confer- 
red on them by the decree of the Courta 
right to have a pefpetual lease executed 
‘in their favour conferring on them occu- 
pancy rights; (2) that the plaintiffs asked 


(83 1. 0. 1995) 


pancy rights,” (3) that the lower Appellate 
Court has declared them to have occupancy 
rights; aid (4) that a zemindar cannot by 
a deed creage an occupancy tenancy. We 
may say at once that there has been much 
verbal play in the argument for the 
appellant with the phrases “right to 
occupy” and “occupancy rights” but there 
is avery real distinction. 

Granting the fourth contention of the 
appellant to be correct, 2. e., that a zemindar 
cannot create an occupancy tenancy 
- having all the characteristics of an ‘‘occu- 
pancy tenancy” as known to the Tenancy 
Act neither of the first three will bear 
examination, 

As to the second point, the claim in 
the first portion of relief (a) (istahgag haq 
kasht dakhilkari) that the plaintiff had 
“occupancy rights” is not strictly accurate, 
but its real intent is made clear by the 
later words in the same relief “wa, niz 
hasb qarardad  bahami mazkuwur-i-bala 
muddailehum No. 4 ko hukm ho ki patta 


hag men tahrir karke registert karadewen” 
by which words they pray that, defendant 
No. 4 -be ordered to execute a permanent 
lease in their favour. 


As to the third point some slight ground - 


for the defendant-appellant’s contention Is 
to be found in the mark of the District 
Judge that the decision in Bachcht v. 
Bachcht (1) “is in favour of the contention 


that it is possible for a land-holder to.: 


create an occupancy tenancy.by grant.” 

But later he says “there is nothing in 
the Tenancy Act which prevents a land- 
holder from carving out a right akin to 


the rights of an occupancy tenant” and . 


in his final order he did not declare the. 
plaintiffs to have occupancy rights, 2. e. to 
be occupancy tenants within the meaning 
of the Tenancy Act but merely declared 
. them to have a right of occupancy. In 
that order he has held quite plainly that 


the plaintiffs are entitled to a registered . 


lease conferring on them a right of occu- 


pancy “in terms embodied in the receipt . 


dated the 16th of March 1919.” That such 
a contract is not illegal is clear: . 
Bhola Nath Tewari v. Suraj Bali Rai (2), 

. The wavering of tbe lower Appellate 
Court between its description of a zemindar 
as having power “to create an occupancy 

(1) 28 A. 747; 3A. L. J. 513; A. W. Ne (1906) 219, 

(2) 49 Ind. Cas, 357; 17 A. L. J. 120; 41 A, 223, - 


~ 


had en 
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tenancy by grant’. and having power “to 
carve out a right akin to the rights of an 
occupancy tenant” is possibly due to the 
language used:by the learned Judge in 
the case of Bachcht v. Bachchi (1) to which 
the lower Appellate Court refers, where 
the learned Judge says: ‘He might confer 
on him the right to occupy the land at 
a fixed rate of rent, but that would only 
make him an occupancy tenant and not a 
fixed rate tenant within the meaning of 
the Act.” But we may note that the same 
learned Judge who used in Bachchi v. 
Bachchi (1), the words I have quoted made 
his meaning quite clear, in Bhola Nath 
Tewari v, Suraj Bali Rai (2), where in 
the course of the argument he said: ‘There 
is a difference between making a person 
an occupancy tenant and conferring upon 
him the rights of an occupancy tenant.” 

These two cases also further meet the 
first contention of the defendants that we 
have noted above, : 

Here it is clear that the plaintif is 


Lehu / l l - entitled tọ a decree as prayed in relief (a). 
dawami nisbat araziat zail muddaie ke - 


The order of the Court is that the claim 
of the plaintiff in the relief (a) is decreed 
and the defendant No. 4 do execute and 
register in plaintiff's favour a lease giving 
him a right of occupancy in terms of the 
receipt, dated 16th’ March 1919, and that 
he be put in possession by ejectment of 
the defendants. 

With the exception of the above verbal 
alteration the appeal is dismissed with 
costs including in this Court fees on the 
higher scale. 


BH. Appeal dismissed, - 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxeconp CIVIL APPBAL No. 174 or 1924, 

. February 16,1925. ; 
Present:—Mr. Wazir Hasan, A. J.C. 
Mirza ABID HUSAIN KHAN— 

`” Derenpant No. 35—APPELLANT 
i j VETSUS ' on 
Lala SARJU PRASAD—PLaIntTIF# AND 
OTHERS-~ DEFENDANTS—— RESPONDENTS, 
Tnterest---Maintenance, arreafs of, suit to recover— 
Interest, whether can be claimed, 
A claim for interest depends on contract, express ‘or 


implied, or some rule of law allowing it, % 


J 


- claim interest. 
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Kalyan Das v. Maqbul Ahmad, 46 Ind. Cas. 548; 40 
A. 497; 22 ©. W. N. 866; IG A.L. J. 693; 5P. L. W. 
159; 35 M. L. J. 169; 280. L.J. 181; TA W. 179; 
(1918) 1 M. W. N. 535; 24 M. L. T. 110; 20 Bom. L. R. 
864 (P. C.), followed. 

In a suit to recover arrears of maintenance decreed 
to the plaintiff by the Settlement Court, where the 
claim is not based on any contract, the plaintiff i is not 


` entitled to interest on the arrears. 


Appeal from a decree of the Subordinate 
Judge, Barabanki, dated the 16th January 
1924, in Regular’ Civil Appeal No. 71 of 
1922, confirming that of the Munsif, Ram 


Sanehighat at Barabanki, dated the 24th of 


October 1922, in Regular Suit No. 95 of 1921. 
Mr. M. Wasim, for the Appellant. 

oo Daya Kishna Seth, for Respondent 
o. l. 


: JSJUDGMENT,—This is the defendant's 
appeal. The plaintiffrespondent brought 
the suit out of which this appeal arises fòr 
recovery of Rs. 768-2-0, principal and interest 
due from the defendants as arrears of 
maintenance decreed to the plaintiffs prede- 
cessors-in-interêst by the Settlement Court. 
The Court of first instance gave a decree for 
Rs. 290-9-2 principal and Rs 220-2-4 intérest 
at the rate of 6 percent, per annum. The 
defendant-appellant preferred an appeal to 
the Court of the Subordinate Judge of Bara 


- Banki from the decree of the Munsif who 


had decided the suit in the first instance, 
The appeal was dismissed, 

At the hearing of the second appeal to- 
day the only ground urged was ground No. 3 
and thatrelates to the plaintiff's right to 
I am satisfied that there is 
no ground for allowing interest in the pre- 
sent case to the plaintiff-respondent. A 
claim for interest, to quote from the deci- 


sion of Lord Sumner in the case of Ka lyan 


Das v. Maqbul Ahmad (1) “depends on con- 
tract, express or implied or some rule of 
law allowing it.” The claim for the main- 
tenance in this case does not depend on 


any contract, express or implied anq it is not - 


contended that there is any rule of law 
which will allow intérest to be decreed in 
favour ofthe plaintiff. The learned Sub- 
ordinate Judge has allowed interést in the 
form of damages but there could be no ¢laim 


for damages unless there was a contract. 


and the contract was broken. I haye already 
said that this is not a case of a breach of 
contract. 


(1) 46 Ind. Cas. 548; 40 A. 497; 22 0. W. N. 866; 16 
A. L. J. 693; 5 P. L. W. 159; 35 M, L. J, 169; 28 C. L. 
J. 181; 81. W. 179; (1918) M._W. N. 586; 24 M. L. T. 
110; $0 Bom. L, R, 864 (P, 


SUNDER LAL V. BËUP SINGH. 
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The appeal is, therefore, accepted to this 
extent that the decrees of the Courts below 
should be modified by striking oyt the sum 
of Rs. 220-2-4 from the amount which 
has been decreed to the plaintiff by those 
Courts. As the appellant had taken other 


‘grounds which were abandoned:at the hear- 


ing of the appeal the proper order for 
costs is that the parties should bear their 
own costs in this Court but that they should 
pay and receive costs in proportion to 
their failure and success in the Courts 
below. 

Z. K. Appeal accepted. 


Ce teal 


ALLAHABAD HIGH COURT. 

Sgconp Civin APPEALS Nos. 1025 AND 1029 

oF 1922. 
January 21, 1924. . 
Present:—Mr. Justice Stuart. 
Lala SUNDER LAL—Puaixtirr— 
APPELLANT 
VETSUS 
BHUP SINGH AND ANOTRER— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),s. 11—Res 
judicata—Previous Court not competent to try subse= 
quent suit, effect of. 

In a previous ‘suit for arrears of rent by one of thé 
parties it was decided by an Assistant Collector of 
the Second Class that the land in dispute was the 
defendants’ sAhudkasht. The same question arose 
between the same parties in a subsequent suit 
triable by an Assistant Collector of the First Olass: 

Held, that the decision of the Assistant Collector of 
the Second Class in the previous suit would operate 
as a decision of a Civil Gourt in a subsequent suit 
in a Court of Assistant Collector of the Second Class, 
but ‘that it would not operate as res judicata in the 
Court of an Assistant Collector of the First Class. 


Second appeal from a decree of the 
District Judge, Shahjahanpur. 

Mr, M. L. Agarwala, for the Appellant. 

Mr. S. P. Sinha, for the Respondents. 

JUDGMENT.—The learned District 
Judge has dismissed these appeals on the 
ground that the suits were barred by res 
judicata. I do not agree with this view, 
It was decided by an Assistant Collector of 
the Second Class in a suit for arrears of rent 
that the land was the defendants’ khudkasht. 
The question whether this land was or was 
not the defendants’ khudkasht was direct« 
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ly. and substantially in issue in a former 
suit between the. same parties litigating- 
under the same title but it was not in 
issue in a Court competent to try. the sub- 
‘sequent suit,“ So the decision in the. former 
case cannot operate as res judicata, in the 
present case, 
more. The provisions of s. 199 of. the Local 
Act Ilof 1901 have no bearing. on the. 
matter. 
an Assistant Collector of the Second Class. 
would operate as a decision of the Civil. 
‘Court in a subsequent suit in the Court of 
an Assistant Collector of the. Second Class 
but it would have no. effect in the Court 
of an Assistant Collector of the First Class. 


‘I, accordingly allow these appeals and. 


as. 1 haye reversed the decision ofthe learn- 
ed District Judge on a preliminary point 
of law I send the appeals back to him to 
restore under their original numbers and. 
decide. on the merits. The costs will follow. 
results, 

Z, K. Appeals allowed, 
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OUDH JU DICIAL COMMIS-. 
*“ SIONER’S. COURT. 

Rent APPEAL No. 21 oF "1924, 
February 16, 1925, 
Present:—Mr. Wazir Hasan, A. J. Q: 
MATADEEN —Daranpawr APPELLANT 


Saiyed MUSTA FA. HOSAIN—PLainsier 


— RESPONDENT. 
Decree for rent—Direction that if decree is not 


satisfied withina certain time defendant shall be ` 


ejected, legality of. 
direction contained in a decree for arrears of rent 
that if the decretal amount is not paid within a certain 


time the defendant shall be ejected from his holding, 


is improper and cannot be allowed to stand. 
Madho Prasad v. Lachhman, 11 O. &-A. L. R. 12, 
relied on, 


Appeal against the judgment and decree 
of the District J udge, Sitapur, dated the 
16th Mav 1924. 

Mr. H. N. Das, for the Appellant. 

Mr. Hakimuddin, for the Respondent. 

JUDGMENT.—This is the defendant's 
appealin asuit for recovery of arrears of rent 
brought by the plaintiffrespondent. The 


arrears amounted to Rs. 7-14-3. The de-. 


fendant pleaded payment but failed to 
prove it, The result was that the Court of 
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It is unnecessary to say ‘much. 


It is true that such a decision of e 
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first. instance gave a decree for Rs, 7-14-3 
to. the plaintiff-respondent and added that 


the amount decreed should be paid within 


six, weeks from the date, of the decree other- 
wise the defendant would be ejected from. 
the holding in suit. 
appeal tọ the Court of the learned District 
Judge of Sitapur and argued the point 
of payment alone. The appeal was reject- 
In second appeal the question is raised 
that the decree of the Caurt of first instance 
was improper if not illegal in directing the 
ejectment of the appellant in the event of 
default of payment of the amount of the 
decree within six weeks from the date of it. 
This contention is supported by a decision 
of the Board of Revenue in the case of 
Madho Prasad v. Lachhman (1). The learn- 
ed Assistant Collector who tried this suit 
in the first instance should have confined 
ib to one. for arrears of rent only. His 
omission to do so was- clearly an error of 
procedure and this Court is competent to 
correct it. 
I, therefore, direct that the direction con- 


The appellant went in ` 


tained i in the decree of the Court of first - 


instance as to the ejectment of the appel- 
lant in case-he.makes, default in payment of 
the amount decreed shall be expunged and 
the decree shall be retained merely for the 
arrears of rent. No order as to costs. 
Z, K. Decree modified, 
(1) 11 0. & A, L. R, 12. 


Smara ana titel 


‘ALLAHABAD HIGH COURT. 
Frrsv CIVIL APPEAL PLOM OxpER No, 215 
~ or 1923. 
April 14, 1925. 
—Mr. J. ustice Sulaiman and 
Mr. Justice Daniels. 
ae “MUHAMMAD ABDUL RAB— 
APPLICANT 
VETSUS- 


Present: 


Musammut KHODAIJ A——Orrosite PARTY. 


Guardians and Wards Act (VIII of 1890), s. 41— 
Guardian, discharged, liability of—Order directing 
discharged guardian to restore possession of minor's 
pr operty-—Censent order—Appeal, whether lies--Juris- 

ction. 
ar guardian is an officer of the Court and is res- 
ponsible to the Court which appoints him guardian 
for due management of the propesty of the ward and 
for restoration of any property of the ward that re- 
mains in his possession. Orders made against him 
by the Court can be executed in proceedings under “the 
Guardians. and vee Act, 
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Appellant was appointed the guardian of a female 
minor and under the sanction of the Court he exchanged 
certain property of his own with that of the minor. 
He was subsequently discharged and the minor's 
husband was appointed her guardian. The husband 
applied to the Court for re-opening the exchange on 
the ground that it was highty disadvantageous to 
the minor and the Court after enquiry set aside the 
deed of exchange and ordered the appellant to re- 
turn the property which belonged to the minor 
before the exchange. The order expressly mentioned 
that the appellant was agreeable to the cancellation 
of the exchange. 
against this order butthe revision was dismissed on 
the ground that the order being a consent order 
was notopento be challenged. The husband of the 
minor subsequently put that order in execution and 
obtained delivery of possession of the property be- 
longing tothe minor. Appellant thereupon applied 
to the Court to restore possession of the property 
to him on the ground that the order was without 
jurisdiction. His application was refused and he came 
up in appeal to the High Court : 

‘Held, 1) that the order which had been executed 
having been passed on the basis of consent it was no 
longer open to the appellant to contend that that 
order was passed without jurisdiction ; 

(2) that although the appellant had been discharg- 
ed from the guardianship on the date when the 
order was passed against him, the liabilities of even 


.8- discharged guardian continue after his discharge 


as regards any fraud which may subsequently be 
discovered and it must, therefore, be deemed that 


the order was passed against the appellant direct-' 


ing him to restore possession ofthe property to the 
minor asa guardian still under the control of the 
District Judge ; 

(3) that the order so made was executable against 
the guardian in proceedings under the Guardians 
and Wards Act. 


First appeal from an’ order of the Dis- 
trict Judge, Pilibhit, dated the 11th August 
1923. 


St. C. Thompson and Mr. P. N. Sapru, 
for the Applicant. l 
Mr. S. B. Johari, for the Opposite Party. 


JUDGMENT. —This appeal arises 
under the Guardians and Wards Act. The 


' appellant was appointed guardian of the 


minor Musammat Khodaija, and under 
sanction of the District Judge he exchanged 
certain property of his own with that of 
his minor ward on the 25th of July 1912. 
In 1916 he was discharged, and the girl's 
father was appointed her guardiait. Sub- 
sequently she was married, and her husband 
Aziz Ahmad was appointed her guardian. 
Aziz Ahmad applied to the District Judge 
for re-opening the exchange on the ground 
that it was highly. disadvantageous to his 


‘minor wife. The learned Judge after en- 


quiry passed an ‘order on the 28th of April 
1921 setting aside the deed of exchange 
and ordering Abdul Rab, the appellant, to 
return the property which belonged to thè 


The appellant applied in revision’ 
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minor before the exchange, This order 
expressly mentioned that Abdul Rab was 
agreeable to the cancellation of the ex- 
change. Abdul Rab came up in revision 
here. This revision was dismissed on the 
ground that the said order was a consent 
order and was not open to be challenged. 

Aziz Ahmad. has put that order in exe- 
cution and obtained delivery of possession of 
the property. Subsequent tothe delivery 
of possession Abdul Rab applied to the 
Court below to restore him the possession 
on ihe ground that the order was without 
jurisdiction. His application has been re- 
fused. Hence this appeal. 

We are of opinion that when the order 
dated the 28th of April 1921 was passed on 
the basis of consent itisno longer open to 
Abdul Rab to contend that that order was 
passed witnout jurisdiction. Itis true that 
on that date hehad been discharged from the 
guardianship, but liabilities of even a dis- 
charged guardian docontinue after his dis- 
charge as regards any fraud which may 
subsequently be discovered. This is ex- 
pressly provided in s. 41 (4) of Act 
VIII of 1890. It must, therefore, be deem- 
ed that the order of the 28th of April 1921 


was passed against Abdul Rab directing 


him as a guardian still under the control of 
the District Judge. 

An “order passed against the guardian 
is certainly executable. A guardian is an 
officer of the Court and is responsible to 
the Court which appointed him as guar- 
dian for due management of the property of 
the ward and forrestoration of any property 


‘of the ward that remains in his possession. 


Orders against him can be executed in 
proceedings under the Guardians and 
Wards Act. The case is quite different 
from an attempt to enforce an order against 
a third party who may bea perfect stranger 
to such proceedings. We accordingly 
dismiss the appeal with costs including in 


this Court fees an the higher scale. 


Z. K. Appeal dismissed. 


y 
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RANGOON HIGH COURT. 
Firsr Crvin Appgau No. 14 or 1923. 

l July 7, 1924, 
Present:—Mr, Justice Duckworth and 
Mr. Justice Godfrey. 

MA E KHIN AND OTHERRS— DEBENDANTS— 

"i APPELLANTS 


VETSUS , 
MAUNG SEIN AND oTHERS—PLAINTIFFS 


— RESPONDENTS. - 

Muhammadan Law—Hanafi School—Imam Abu 

Yusuf and Imam Muhammad, priority between--W akt, 
whether can be created orally—-Mutwalli, appointment 
of—Object, declaration of—Presumption—keservation 
of power to alter rules, validity of—Life-interest 
reservation of—Invalid clause, effect of—Breach of 
trust--Appeal—Finding of  fact—Oral evidence, 
appreciation of —Interference by Appellate Court. 
“ Where Hanafi Law is applicable, decisions in 
India are primarily given according to the tenets of 
‘Imam Abu Yusuf and not according to those of 
Imam Muhammad. [p. 167, col. 2.] 

Under the Muhammadan Law a verbal wakf is 
permissible. The. mere declaration of the owner 
that he dedicates 
dedicated it, is enough to divest his proprietary right 
therein. Thenceforth it is absolutely inalienable 
and uninheritable. [p. 173, col. 1] 

The wakif need appoint no mutwailt. In the 
absence of any appointment he is presumed himself 
to be the mutwalli. Nor is it necessary for the wakif 
to declare his object. This will be assumed to be 
for religion and charity. [7b74.] 

The reservation of the wakif's life-interest in the 

property does not clash with the conception of a 
valid wakf, provided the corpus of the property is, 
there and then, definitely and finally appropriated 
to the intended purpose, i2., to the service of God, 
[p. 169, col. 2.] 
“It is open to the wakif to reserve to himself, as 
mutwalli, the power to make such alterations in the 
rules etc. of the grant as may be necessary to meet 
any new, or changed circumstances, or conditions. 
(p. 170, col. 1.] 

The presence of invalid clauses ina wakfnamah 
does not vitiate the wakf.' The only result is that 
the offending clauses are invalid. [p. 171, col. 2.] 
“Where a wakf has been validly constituted and 
perfected by a wakfnamah, the mere fact that the 
wakif, as mutwalli, has committed breaches of trust 
in regard tothe income of the property would not 
invalidate the wakf. [p. 172, col. 1.] 

Asa rule an Appellate Court ought to attach great 
‘value to the findings of fact of the Trial Court based 
onan appreciation of oral evidence. Where, however, 
the Judge who wrote the judgment in the First Court 
did not examine the witnesses and had no opportunity 
of observing their demeanour, he could not be in a 
better position than the Appellate VUourt to judge of 
the reliability ofthe wisesses’ evidence. fp. 172, col. 


“[Case-law on all points considered.} 


First appeal from a decree of the 
District Court, Mandalay, in Civil Regular 
No. 42 of 1920. 
Mr. Chatterjee (with him Mr. S. Mukerjee), 
for the Appellants, . 
` Mr, Lutter, for the Respondents, 


the property, or has already ` 


* 


~ 
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JUDGMENT.: —The plaintifs-respond- 


ents instituted a suit against the defend 
ants-appellants and one Maung Po 
Lan, for a declaration that there had been 


a valid dedication of certain landed. pro- ` 
perty worth about Rs. 30,000 situated in 
` Mandalay Town, for religious and charita- 
-ble purposes by Haji Palitaga U Po Tha 


deceased, as stated in his deed of wakf, 


and that they were the mutwallis thereof . 


in succession to him, and for an .order 
directing the appellants-defendants to give 
possession of the said property. The defend- 
ants: are the widow and other relatives 
of the deceased. . The plaintiffs’ claim was, 
in fact, that the deed of wakf dated Decem- 
ber 28th, 1914, executed by U Po Tha and 
duly registered, was a valid wakf. This 
deed deals with three holdings in Mandalay 


with the buildings thereon and pur- 


ports to dedicate them “in perpetuum.” 

It was further alleged by the plaintiffs, 
in their plaint that, about six months before 
his death, and in about. May-June 1919, 
U Po Tha verbally dedicated as a wakf, 
for the same purpose, two khans of another 


building and the western portion of the hold- 


ingon which it stood, valued at Rs. 10,000. 
Their prayer included this property, and 
their claim is that if was an addition to 
the previous wakf, which was made by the 
registered wakfnamah. 


'. The defendants admitted that Haji U 


Po Tha executed the registered wakfnamah, 
but they contended that it did not create 
a valid wakf under Muhammadan Law. 
They denied the alleged later verbal dedica- 
tion of the two khans, and pleaded that, in 
any case, it was invalid, inasmuch ag 
it was not made in writing duly registered. 
. Thepartiesareadmittedly Zerbaddi Sunni 
Muhammadans of Mandalay, and are subject 
to the Hanafi branch of Mussulman Law. 
In along, and well-considered judgment, 
the learned Judge of the District Court 
(Mr.H A. Brown, now acting High Court 


Judge) decided that the wakfnamah creat~ - 


ed a valid wakf, and that plaintiffs were 
the Mutwdllis thereof, but he held that 
there was no valid oral dedication of the 
two khans, though there was an expressed 


intention, never -brought to fruition, on U` 


Po Tha's part, to create the later wakf, 
He directed the defendants-appellants to 
give possession of the properties covered 
by the registered deed. He also made certain 
orders as to costs. 

“In the District. Court, the ground en 
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which the defendants attacked the wakf- 
namah was that Haji U Po Tha retained the 
property in his own possession, and had 
full control and enjoyment thereof up to 
bis death on 20th November 1919. They 
contended that he never, made over the 
property to the plaintiffs as mutwallis, 
though the latter were named as such in 
the deed. Further they urged that the 
wakfnamah itself indicates that U Po 
Tha never divested himself of his charac- 
ter as owner of the property, and that, after 
he lost his case in Suit No. 21 of 1913, he 
married the principal defendant, Ma E 
Khin, and resolved to keep the property 
as his own, by way of making provision for 
his family. 

There was also a plea that, in virtue of 
the result of Civil Regular Suit No. 21 of 
1915, the matter in issue in this case, 
namely, the validity of the wakfnamah 
was res judicata. This was quite rightly 
found against the defendants, and the 
question of res judicata is not now before 
the Court. 


On appeal to this Court, the grounds 
raised by the defendants-appellants are 
that, considering the conduct of U Po Tha, 
the provisions in the deed were illusory, 
and no valid wakf was created; that if the 
deed is valid at all, it is only valid as a 


Will or testamentary wakf, and so can affect — 


only one-third of the deceased’s nett estate; 
` and that, if the deed is valid, but is not 
a, Will, then the charitable dispositions in 
it must be given effect to, but the residue 
must accrue for the benefit of U Po Tha’s 
heirs. The ground alleging that, inas- 
much as the plaintifis-respondents could not 
produce the original wakfnamah, and conld 
not establish that the defendants-appellants 
had possession of it, the lower Court 
should have held that it did not exist, has 
not been argued, and may he taken to have 
been dropped. e 

The plaintiffs-respondents have filed cross- 
objections to the learned District Judge's 
findings, in regard to the later gral wakf 
of the two khans, after his marriage to 
the Ist appellant, Ma E Khin, which they 
contend was clearly established to have 
been a valid wakf. ° 


The appellants have raised what are real- 
ly two new points in appeal, but they were 
clearly involvedin their pleadings, and were 
referred toin their written arguments before 
the District Court, and, being points of 


eeh 
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law, can, and must, be dealt with in this 
appeal. ; 

When the registered wakfnamdh was 
made, itis admitted that U Po Tha was 
a widower, his first wife, Ma Myin and his 
second wife, Ma Mya, having both died. 


It was some considerable time after. the 
_wakfnamah had been executed that he mar- 


ried the Ist appellant, who was then a 
young girl of about sixteen years of age 
whilst the wakif was over sixty, It is admit- 
ted that U Po Tha left no issue. 

It is now stated by the appellants that 
the property in dispute, which is in the 
centre of Mandalay Town, is worth over a 
lac of rupee (Rs. 1,00,000). Ifso, it appears 
to have been undervalued in the plaint 
unless, as is suggested, the local value of: 
immoveable property has since risen very 
considerably. 

The fact that the original wakfnamah was 
not produced in evidence has not been 
directly commented upon in argument, 
But itis suggested that U Po Tha must 
have destroyed it, when he married Ist 
defendant-appellant, Ma E Khin, after the 
result of his civil suit about the «deed, 
thus showing that he considered the whole 
matter atanend. There is no justification 
in this suggestion. The wakif not only took 
the opinion of the learned Government 


` Advocate Mr. Guy Rutledge (now Rutledge, 


J.), on the deed, but he went to the trouble 
of having the property registered in the 
Town Lots Office as wakf. property 
with himself as mutwalli. The in- 
dications are that the original deed was 
left with Ma E Khin, and that, in spite 
of the allegations in the pleadings, and 
express notice to produce it she has kept 
it back, There were thus sufficient reasons | 
for admitting secondary evidence of the 
terms of the deed, and of the wakf. The 
defendants-appellants, moreover, relied and 
still rely upon the deed just as much as the 
plaintiffs-respondents, in their attempt to 
defeat the validity of the wakf. 

Nothing further need be said about this 
matter, which was not referred to in the 
grounds of appeal at all. 

It is equally clearly indicated by the 
proceedings that lst defendant, Ma E Khin 
kept back the account-books, in which U 
Po Tha (and later on she herself) entered 
the expenditure and income of the trust. 
The wakif wasa careful man, and kept 
regular accounts. even of small items. Ma 
E Khin’s affidavits and evidence about 
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these speak for themselves. It was clearly 
a mere alterthought on defendants’ 
part to call Maung It at the conclusion 
of the case, some two years later, in order to 
produce two alleged account- books, which, 
on, plaintiffs’ learned Advocate’s objection 
_were quite rightly excluded.. 

The proceedings, in fact, indicate that 
Ma E Khin, (whether on her own motion, 
or under the advice of her Advocate and 
relatives, cannot be stated), has deliber- 
ately refused to produce both the original 
wakfnamah, and the account-books, and 
other papers relating to the wakf property 
and the various tenants thereof, 

It is thusnot unnatural that Mr. Lutter 
for the respondents-plaintiffa, now asks that 
this should lead to strong presumptions be- 
ing made against the bona fidesand honesty 
of the defendants. 

It is true Ma E Khin has prevaricated 
a great deal, and that not much reliance 
can be placed upon her evidence, either in 
regard tothe documents, orin regard to the 
wakfs now in question. 

The wakfnamah is a very long docu- 
mens. It was written in Burmese. But it 
is admitted by both sides that the trans- 
lation thereof on the record is substan- 
tially accurate. The writer of this judg- 
ment is acquainted with the Burmese langu- 
age, and can certify that such is the case. 

The clauses of the deed, which require 
discussion, and to which appellants take 
objection .are cls. 2, 3, 4, 5,7, 11, 13, 14, 
19, 20 and 22. The wakfnamah expressly 
stated that the teachings of “Imam Abu 
Yusuf” had been relied upon drawing it 
up. It is necessary to bear this in mind. 
It is necessary, also, to consider, specially, 
“a. 1, which specifically shows that the 
whole intention of the wakf was that 
neither he, nor his heirs and successors 
after his death, should be able to sell, 
mortgage, or otherwise alienate, any interest 
in the corpus of the property coucerned 
in the wakf. This is very important, and 
what comes afterwards, in the twelve 
clauses, to which objection has been taken, 
must be read in the light of this clause. 

The wakfnamah, up to cl. 4, clearly esta- 
blishes the actual creation of wakf for re- 
ligious and charitable purposes, and the 
dedication of the property to the Almighty. 
Clause 2 reserves to the wakf, as mut- 
walh, the occupation of the property up to 
his death, andthe usufruct ofths rents 
and profits of the property, after paying 


MA HB KHIN V. MAUNG SHIN, 


+ 


169 


for necessary repairs, extensions, or im- 
provements, and paying taxes, and monthly 
subscriptions and expenses for his meritori- 
ous and charitable acts. In this clause he 
expressly makes himself the mutwalli, ag. 
is usual in Zerbaddi wakjfs in Mandalay © 
[see the case of Maung Po Thwe v. Maung 
Sha Bin (1)] and there is nothing objection- 
able in this. [See the analogy in Joygun- 
or Bibi v. Mujil-ullah Mamed Promanik 

in the case of Casamally v, Currimbhoy 
Ebrahim (3), it was held that the reserva- 
ulon of the waktif’s life-interest in the pro- 
perty does not clash with the conception. 
of a valid wakf, provided the corpus of the 
property is, there and then, definitely and 
finally appropriated to the intended pur- 
pose, t.e., to the service of God. The wakf- 
namah indicates that this was the case 
here. Moreover, it is in accordance with 
what is stated in Dayal’s Dyrrul Mukhtar 
page 35l and page 237 of Hamilton's 
Hedaya. 

The wakf was made after the passing of 
the Mussulman Wakf Validating Act of 
1913; 2. e., after March 7th, 1913, which, 
as regards Sunni Muhammadans, subject to 
the Hanafi Law must be taken to have re- 
affirmed the view taken in the case of 
Doe d. Jaun Beebee v. Abdoolah (4) (which 
is considered correct law by Mr. Amir Ali 
in his works on Muhammadan Law), that 
decisions in India are primarily given ac- 
cording to the tenets of Imam Abu Yusuf, 
and not according to Imam Muhammad. 
The case of Muhammed Aziz-ud-din Ahmad 
Khan v. Legal Remembrancer (5) which 
relied upona majority of the judgments, 
but not on that of Amir Ali, J., in the 
Full Bench case of Bikani Mia v. Shuk Lal 
(6) is no longer good law, in regard to 
wakfs made in India after Act VI of 1913 
came into force. 

There ie thus nothing fatal to the wakf- 
namah incl. 2. 

Clause 3 lays down that, aftér the wakif's 
death the monthly income shall invariably 
be used forthe wakf property and other 
purposes specified in the deed. This must 
be read with cl. 2. It merely states what is 
to be dome with the income, when the 

(1) 2 U. B. R. (1897-01) 480 at p. 482. 

(3; 81 Ind. Cas. 859; 28 O. W. N. 781. 

(3) 12 Ind. Cas. 225; 36 B. 214; 13 Bom. L. R. 717. 


(4) (1838) Fulton 345; 1 Ind. Dee. (o. 8) 848. 
AMS 15 A. 321; A. W. N. (1893) 109; 7 Ind. Dec. (N. 8.) 


(6) 20 Q. 116; 10 Ind, Dec. (N. 8.) 79 (F. B.). : 


ad 
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wakif has passed away, and has ceased to 
be mutwalli. j 

Clause 4—another of the clauses in dis- 

ute—goes on to emphasise the irrevocabi- 
lity of the wakf and to reserve to the wakif 
alone, during his life, the right of making 
any alterations in regard to the rents and 
profits of the buildings and land, or any- 
thing relating to the said buildings and 
land, or the donations, rules, ete., laid 
down in the deed. Very strong objections 
have been raised in regard to this clause, 
as evidence of the fact that the dedication 
made by the deed, was illusory, and not 
final, and that it was, during U Po Tha's 
lifetime, still in his power completely to 
alter the conditions of the deed, and even 
to interfere with the buildings, and land. 
The clause is not happily worded,. but it 
does not seem when carefully studied, to 
go as far as the appellants’ learned Pleader 
contends that it does. It means no more 
than that, if occasion arises before his 
death, the wakif, as mutwallt, may make 
such alterations in the rules, etc., of the 
grant, as may be necessary to meet any 
new, or changed circumstances, or condi- 
tions. It cannot well be imported into it 
that he reserves the power to alter or 
change the corpus of the property. If this 
was so, ib would be inconsistent with the 
permanent dedication made earlier in the 
‘wakfnamah, which must be read, as a 
whole and not otherwise. Moreover, no 
alterations were ever made by the wakif. 
That there can, according to Mussulman 
Law, bea power of alteration reserved by 
the wakif in this manner in the wakfnamah 
appears to follow from s. 466, page 558, 
ond Edition of Tyabji’s Principles of 


Muhammadan Law, and page 426 and page’ 


437, 4th Edition of Amir Alis Muham- 
madan Law, Volume I. Further, the 
whole conduct of Haji U Po Tha during 
the period of his suit on the deed, and 
thereafter, seems to indicate his intentions 
in regard to this power of alteration, and 


that it did not denote that theedeed was. 


revocable, or that he intended to change 
the corpus. Finally, if, asis admitted, 
there can be a power to exchange the wakf 
property, then, by analogy, ther must. be 
a power to alter rules, and conditions (Amir 
Ali, Volume I, page 758). 

Clauses 5, 6 and 7 of the wakfnamah 
are principally criticised by the appellants, 
in that therein it is shown that the waki/'s 
intention was that the assignment was only 
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to have effect after his death and was no 
more at best than a testamentary walk. 
Tt is contended that, all through, the deed 
the use of the expressions “ after. my 
death, whilst I am alive “? etc, is very 
constant, and supports the appellants’ 
claim. 

But, in this connection, also, the wakf- 
namah must be read asa whole, and it 
must be borne in mind that the wakif 


‘had made himself the first mutwalli of the 


wakf properties for life. It is clear en-- 
ough, so far, that the corpus of the pro-- 
perty was at once dedicated to God, and 
that the wakif not only intended that- 


‘this should be so, but also took all pos- 


sible steps to see that his intention was _ 
carried out, within as short a time as possi- 
ble after the deed had been registered, and 
afterwards up to his decease. : 

As regards cl. 11, this merely shows how 
the income of the buildings was to be used 
by him, and by the mutwallis whom he 
appointed for the period following after 
his death. Naturally, as times changed, 
the total of the income would change. 
There is nothing materially wrong With 
this clause, Special provision is made for 
a pro rata alteration, in such circumstances, 
in the various gifts, donations, expenses 
and salaries specified in this clause. 

Clauses 13 and 14 describe the duties of 
the mutwallis after the wakif's death. There 
is nothing which really requires comment 
in these clauses. They do not show that 
the wakf was merely testamentary, or that 
the wakfnamah is really only a Will, as is 
contended by Mr. Chatterjee for the appel-- 
lants-defendants. These clauses, again 


must be taken along with the fact that ` 


Palitaga U Po Tha was the first mutwalli. 

Clauses 19 and 20, it is urged, show that 
the mutwallis were not to get possession 
until after the wakif’s decease, and then 
only for 70 days, after which they were to 
let out the property on monthly rents. The 
period of 70 days was to be spent in prayer 
for the wakif's benefit, and for feeding 
the poor. From this the position is taken 
that the wakif is ab initio invalid, and that 
the property never vested in God. 

Clearly this is not so. There is nothing 
contrary to Muhammadan Law in these 
clauses. According to the School of Abu 
Yusuf, the wakf was completed by U Po 
Tha's dedication. His changing the charac- 
ter of his’ possession from mere owner to 
trustee or mutwalli, was, in the circum. 
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stances, adequate, coupled with the fact 
that he did, asa matter of fact; carry out 
several of thé objects of the deed, while‘he 
was alive. See Tyabji, page 545, and 
Amir Ali. Edition 4, Volume I, page 237, 
and the case of Jinjra Khatun v. Mahomed 
Fakirulla Mea (T). 

Clause: 22 is important. It deals fur- 
_ ther with the power of the wakif to make 
alterations, and is restrictive of the power 
given in cl, 4. The clause reads:— 

“When I during my lifetime, want to 
make (and do make) alteration, amend- 
ment, deletion or addition with regard to 
the management, rules, and regulations 
(conditions) relating to (contained in) the 
wakf deed whichis hereby executed, and 
under which the wakf is made, such 
amendment shall be held valid only when 
made in writing, signed by me personally 
in the presence of witnesses, and attached 
to the wakfnamah (deed) as correction or 
supplement.” ; 

This is the official translation. It 
should be translated, more correctly, as 
follows.— . ; 

“With reference to the wakfnamah, by 
which this wakf is created, while life is in 
me, whenever I desire personally to vary, 
amend, delete, matters of management, 
conditions and rules, this can only be 
done by a document written and signed in 
the presence of witnesses; and attached to 
the present wakfnamah as a correction. 

The chief pointis thatthe words “(and 
do make)” do not seem to occur at allin 
the Burmese. 

“This clause taken with cl. 4 clearly re- 
serves a very wide power tothe wakif to 
amend the rules of the wakf. However, it 
is not in any way inconsistent with a 
complete dedication of the corpus of the 
property to God, and no authority has been 
quoted, which shows that such a power of 
alteration is illegal, or would avoid the 
wakf, or asto the quantum of power of 
alteration, which would invalidate the deed. 
It does not amount to much more than 
that the wakif reserved to himself the 
power of administration. It is significant 


that it is a sine qua non attaching to this 


power of alteration, that alteration must 
' be so made as to be consistent with the 
essentials of a Sunni wakf. It must again 
be borne in mind that these clauses cannot 
be read by themselves, but must be, read 

(7) 67 Ind. Cas. 77; 34 Ọ. L. J, 444; 26 O. W, N, 749; 
49-0. 477. 
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in connection with the whole deed, In 
fact, this clause read with cl. 4, and the 
main clauses of the wakfndmah, cannot 
be taken to give the wakif powers to set 
aside the original dedication and trust, 
but only to exercise a wide discretion as 
to the conditions and objects of the trust. .- 

It seems to have been overlooked more- 
over by the learned Pleader for the appel- 
lants that, if there is an invalid clause, or 
if there are invalid clauses, in the wakf- 
namah, this will not vitiate the wakf [page 
306, Volume I, Amir Ali’s Muhammadan 
Law (4th Edition). l , 

The only result is that the offending . 
clauses are invalid. 

Then itis urged that, out of seventeen 
persons appointed by the wakfnamah as 
mutwallis, to succeed the wakif after his 
death, five are dead, and one, did not up- 
hold the wakf, and that Haji U Po Tha 
appointed no successors to those “who, died 
before him.’ This islaid:hold of as evidence 
that he never intended that the wakf should 
be real, and that, after his marriage to Ma 
E Khin, he gave up all idea of it. ‘This by 
no means follows. He was the mutwalli, 
aùd the survivors of those. originally . 
selected by him would have the power, 
after his death, of appointing others to 
re-place those who were dead or who had 
withdrawn. 

There is, moreover, ample evidence that . 
the wakif paid regular sums as stated in. 
the deed to two mosques, and a madrassa, 
whilst he spent a good deal upon repairs. 
There is no proof that he bought, from the . 
income, jewels for Ma E Khin. On the 
contrary, it is proved that he used a sum of 
Rs. 5,000 which he inherited from his 
brother, Maang Po Win, and the surplus 
income from the wakf properties, to erect 
the pucca building on the land to the east 
of those properties, half of which, with half 
of the land, forms the subject of the alleged 
oral wakf in 1919. It is true that he had 
no other source of income, so he must have, 
as he was entitled to do, used a portion for © 
his maintenance and support. Clause 9 of 
the wakfnamah contemplates additions to 
the 1914 wakf. It seems that in view of 
the admitted intention of U Po Tha to 
make the 1919 wakf, his use of income for 
the building on the vacant land to the east 
was fully justified. Moreover, even had he 


. 


utilized all the income for his own purposes, 


except in regard to cl. 2 of the deed, this,, 


` since it did not affect the dedication of the - 
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corpus of the property, would not have in- 
validated the wakf. Authority for this 
has been given already (and see page 423, 
Amir Ali). 

The wakif’s rent-receipts, filed on the 
record, show that he leased out the property 
as mutwallt1, He was shown in the Town 
Lots Registers as mutwalli. He kept books 
as mutwalli, In October 1916 as mutwalli 
he executed a registered lease of wakf pro- 
perty (see 22 P. W.). 


In the previous suit he filed a bromide, 


photo of the buildings bearing an inscrip- 
tion, printed from the negative that the 
property was wakf property. 

He consulted Moulvi Shahab-ud-din (since 
deceased), the most famous Muhammadan 
teacher in Mandalay (see Maung Po Thwe 
v. Maung Sha Bin (1), where Shahab-ud-din 
in 1901 was referred to by the Judicial 
Commissioner with compliments), about the 
terms of his wakf. His conduct was clearly 
bona fide. 


“As stated already, he took all possible. 


steps to show that it was areal dedication 
to the Almighty by consulting Moulvies, 
by suit, by taking the advice of his lawyer, 
by consulting the Government Advocate, 
and by mutation of names in the Town 
Lots Office. He was in full health in 1914, 
and there was nothing to impair his mind, 
He had no children of his own and was a 


widower, and the property was indisputably 


his to dedicate. 


Everything indicates that the wakf of the 


properties was genuine; there was a sub- 
stantial dedication of the cor pus to charity ; 
jt was hy no means illusory. 


Even if he had committed breach of trust 


in regard to the income of the property, 
this would be immaterial, and would not 
have invalidated the wakf, if a wakf had 
been constituted and perfected by the wakf- 
namah. [See Kulsom Bibee v. Golam Hossein, 
(8). | 

The. wakf is clearly not a testamentary 
wakf, as defined in the 2nd Edition of 
Tyabji’s. Principles of Muhammadan Law, 
page 523, s. 457 (6). 
a whole, and not only as regards the charit- 
able religious dispositions contained in it, 
so as to render the residue available for 
such of the defendants as may be heirs of 
the. wakif's estate. 

On this quéstion the District Court was 
clearly right in its decision. 


Ly *(8) 10,0, W, N, 449 at pe 464, 
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It is, in fine, valid as 
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the two khans of the pucca building, , and. 
the western half of the land on, which it had ; 
been built, there is a great deal of evi- 
dence, oral, inferential, and circumstantial, 

which demands consideration. 

The learned Judge, who wrote the judg-. 
ment of the District Court, had not examin- 
ed the witnesses, nor had he had an 
opportunity of observing those witnesses’ 
demeanour, In fact, he was in no better 
position than this Bench to judge of the 
reliability of the ‘witnesses’ evidence. This, 
is very important, and must be. borne 
carefully‘in mind, because as a.rule, in 


“such a case as this, very great value would, 


be attached by this ‘Bench to the findings. of 
the District Court on facts. 

There can be no doubt that there was a. 
meal of some kind or feast about the time 
of ramzan, (May-June 1919), at the new 
pucca building in question, at which the 
wakif, Haji Palitaga U Po Tha, made some 
announcement, or “that, later on, early in 
November 1919—about ten days before _ 
his death—when he was, admittedly, by no 
means, in a “death illness,” thefe was 
a, preaching ceremony at the house,, 
where this announcement was re- -affirmed 
by the wakif. 

Ma E Khin herself admits that, before 
these ceremonies, U Po Tha had informed 
her that he would give the two eastern. 
khans to her, and that “the western two. 
khans would be dedicated as wakf by a 
registered deed.” Her case, however, is that 
her husband died before his intention was, 
carried out. Admittedly there was no 
second wakfnamah, 

Here maps, Exs..C and E, must be looked 
at. It will be seen that the addition of E to 
C completes the latter, 

Then cl. 9 of the original wakfnamah 
clearly contemplated possible additions to, 
the 1914 wakf. 

There is ample evidence that U Po Tha, 
had boundary pillars erected to. divide the 
two khans in question from the two khans 
intended for his wife, Ma E Khin. Ramji 
Dass, an independent Hindu (P. W. No. 5 
is clear as to this. There is also other evi- 
dence to the same effect. 

As a matter of fact,:it was admitted, in 
argument before this Bench, that U Po Tha, 
did intend to create a wakf of these two, 
khans and half the land, though it is urged 
that henever actually did so. Mr, Chatter- 


jee contends that, if he had done so, hg 
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would have, as before, carried out his 
Intention by executing aregistered wakf- 
namah, especially in view of the fact that 
- he wasa minutely careful and methodical 
man. But theré is not so much in this 
argument as would at first sight appear. 
_ He had incurred so much trouble in con- 
nection with the wakfnamah, that be may 
well have decided, after consulting his 
advisers, to create this second wakf, by 
‘oral announcements, in the presence of 
‘several witnesses, 


It is admicted that, under the Mussulman 
Law, a verbal wakf is permissible. Mr. 
‘Amir Ali at pages 474-475, Volume I of his 
4th Edition , says :—“ A verbal declaration 
of the intention to create an endowment 
is sufficient, if made in the presence of 
_ witnesses, Although the witnesses to the 
fact depose vaguely, yet their evidence, if 
. corroborated by circumstances, is legally 
sufficient.” Againat page 213, he says:—‘‘The 
mere declaration of the owner that he dedi- 
, cates the property, or has already dedicated 
- it, is enough to divest his proprietary right 
- therein, Thenceforth it is absolutely in- 
: alienable and uninheritable.’ These dicta 
. are very clear in their meaning. 

. Tyabji at pages, 536-537 gives many ex- 
. amples of valid verbal dedications, Some 
‘are in the past tense. 


The wakif need appoint no mutwallr. 
He is presumed himself to be the mutwall 
“(page 532, Tyabji) according to Abu Yusuf; 
whose teachings clearly prevail in regard 
‘to this matter. In this connection, the case 
of Ramzan Mistri v, Zahur Hossein (9) may 
usefully be referred to, There it was held 
“by Holmwood and Chapman, JJ., that the 
appointment of a mutwalli is not essential 
to the validity of an appropriation. More- 
‘over, here the apparent object was to add 
this wakf property to that already dedicat- 
“ed in 1914, 


_ Further itis not necessary according to 
. Abu Yusuf for the wakif to declare his 
object. This will be assumed to be for 
. Yeligion and charity (Tyabji, page 601). Deli- 
. very of possession to others, as mutwallis, 
also is not essential (see Jinjra Khatun v. 
Mahomed Fakirulla Mea (7), already refer- 
red to). 

Next we have the fact referred to by 
- P, W. No.1, Thu Kha, that U Po Tha took 
_ Bteps to put the two khansin the name of 


(0) 18 Ind, Cas, 241, 
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himself as manager or mutwalli of the wakf 
(map, Ex. E), and that, as far back as 
February 1919, he had the land surveyed 
and divided. - . ; 

The invitations issued for the November 
preaching show that the property had been 
dedicated as wakf property. WA 

Haji U Po Thatoldthe 20th P. W., Isman 
(one of the plaintiffs), that he was going to 
add these two khans to the original wakf 
property. This was before the new pucca 
building was erected. He stated that, for 
these two khans, he would use surplus in- 
come from the wakf property. There is no 
reason to doubt this evidence. The wakif's 
statement was against his proprietary 
interest and so was admissible in evidence. 


U Po Tha’s conduct in regard to these 
two khans has now been made clear. 

As to what announcement was made by 
him at the feast, and later, at the preach- 
ing, has now to be determined from the 
oral evidence. 

OK x $ x -$ 

It appears from all this evidence that 
there are some discrepancies as to the actual 
words used by Haji U Po Tha at the 
ramzan feast in 1919, some witnesses say- 
ing that he stated his intention to dedicate, 
some saying that he gave out that he did 
dedicate, and others saying that he announc- 
ed that he had dedicated the property. In 
virtue of Mr. Amir Alis views in regard to 
what constitutes valid dedication of a 
“wakf, this is not very important. It 
would have been impossible to obtain coma 
plete unanimity as to what was said, unless 
there had been considerable tutoring of the 
witnesses, and nothing of this sort has been 


-even suggested. The evidence of really 


respectable men, such as Ramji Dass, Jaffa, 
Maung Chit Su, Maung Lu Po, Isman 
Maung Paung, Maung Khan, Haji Ko Kyi 
Kyi, and Mahomed Nur Mahamed, must 
be taken as quite sufficient to prove this 
oral wakf when considered in connection 
with the walef’s expressed intentions, and 
the evidence as to what was given out by 
him at the preaching ceremony ten days 
before he died. Further, there is the evis 
dence that Po Tha had intended all 
along to add these two khans, so as to 
round off, and complete, the registered wakf 


- property, and there is the fact that he did 


not leave his young widow without her 
portion. Much stress has been laid by Mr,« 
Ohatterjee for the defendants on the fact: 


14 


_ that U Pé. Tha did not inform all the pro- ` 


spective plaintif mutwallis about this oral 
- wakf. It is probable that he did issue 
invitations to all the prospective mutwallis, 
r and itis clear that he did inform many of 
them. Inasmuch as he was himself the 
mutwalli for life, and did not expect soon 
to die in May-June 1919, it was not neces- 
- gary for him to inform them all. 

The defence called no evidence to rebut 
the plaintiffs’ evidence as to what occurred 
: a i preaching ceremony in November 

19. 

The evidence, in view of the finding of 
this Bench, has of necessity been set out in 
great detail. 

In conclusion, it is sufficiently clear that 
as regards this oral wakf, the decision of 
the learned Judge of the District Court was 
not warranted by the evidence available in 
the record, 

The decree of the District Court -is 
_ modified by setting aside that portion there- 
of by which the claim for the twokhans (and 
land concerned) was disallowed, and, in 
its place, granting the plaintiffs-respondents 
a decree declaring that there was a valid 
. oral “wakf” of the land and two khans, as 
set out in the plaint; and that the respond- 
ents-plaintiffs are the mutwallis thereof; and 
directing that the defendants-appellants do 
give the respondents-plaintifis’ possession 
thereof. Ss 

The cross-objections of the respondents 
are allowed with costs. Advocate’s fees 
. (special) ten gold mohurs a day for three 
days’ full hearing under r. 3, High Court 
Notification, dated the 27th September 1923 
in addition to costs calculated under r. 1. 

The appeal of the defendants-appellants 
is dismissed with costs. 


Z. K, Appeal dismissed. 


+ 
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| PRIVY COUNCIL.. 

APPEAL FROM THE BOMBAY Fica Court..- 
December 4, 1924. 
Present:—Lord Sumner, Lotd Wrenbnry 
and Lord Carson. 

InrePRAGDAS BUDHSIEN— 


PETITIONER. 

Privy Council--Practice—Interpretation of Orders 
in Council—Procedure. 

Generally speaking it is no part of the functions of 
their Lordships of the Privy Council to interpret 
Orders in Council which have been already made 
unless they are brought before them in the ordinary 
Way upon appeal, 


JUDGMENT. 

Lord Sumner.—In accordance with 
the authority of the case of In the matter 
of the petition of Yarlagadda Durga Prasada 
Nayadu (1) which has been cited to their 
Lordships, their Lordships are willing 
under the particular circumstances of this 


. case to assist the High Court in Bombay 


by an expression of their opinion upon 
the question which appears to have been 
mooted before them. They desire, however, 
to add that itis no part of the functions 
of their Lordships’ Board, generally speak- 
ing, to interpret Orders in Coungil which 
have been already made unless they are 
brought before them in the ordinary way 
upon appeal. The present Board, ofcourse, 
is only able to state the intention of the 
opinion delivered by them and of the Order 
in Council that His Majesty was then 
pleased to pass thereupon, by reading the 
language ofthe opinion and ofthe Order 
and those of their Lordships who’ were 
parties tothe judgment would hesitate to 
claim any specific re-collection of the facts 
of the case. 


It does not appear to their Lordships that 


it was contemplated at the time upon a 
question which was essentially one merely 
of calculating the amount of damages, that 
either. party to a commercial dispute in 
Bombay would have proposed to call evia 
dence. long afterwards to contradict evi» 
dence which had been allowed to pass af 
the trial when the facts were compara- 
tively recent, This consideration -and an 


‘admission of human frailty must ‘be the’ 


Board's excuse for having failed to state 
more explicitly in the opinion that was 
arrived at what course they anticipated 


would be pursued in the Court of the Trial’ 


Judge. They may perhaps be allowed to 

say that they fail to see what substantial 

doukt could have arisen upon the question, 
(1) 27 M. 153; 811, A. 64; 8 Sar. P, O. J, 621 (P. O.), 
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“laken, themode in which he assessed the 
damages , and. his decision-whatever the 
grounds may be that he gave for it not to 
admit any besh evidence of the value of 
the goods, appear to their Lordships to 
have been in entire accordance with what 
‘the Board contemplated would be done 
upon the question whichit was necessary 
to remit to the Indian Court because their 
‘Lordships were not the proper tribunal to 
make calculations and the parties were 
unable to come to an agreement, 

In the result, therefore, the answer to the 
petition is unfavourable to the petitioners 
and they will have to pay the costs of 
the petition. — 

ZR. Answered Order accordingly. 

Solicitors for the Appellant:—Messrs. 
T. L. Wilson & Co. i 

Solicitor for the Respondent: —Messrė. E. 
F. Turner & Sons. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Orvin Reviston No. 116 or 1924. 
January 16, 1925. 
Present:—Mr, Dalal, A. J. O., and 
Mr. Wazir Hasan, A. J. C. 
ZUHARA BEGAM AND ANOTRER— 
PLAINTIFFS— APPLICANTS 


VETSUS 
Musammat MASHUQ FATIMA AND 
- ANOTHER—DEFEN DANTS— OPPOSITE PARTIES, 

Procedure—Decree set aside—Original proceedings, 
whether can be revived, 

Where a final order in a litigation is set aside 
the proper procedure is to restore the original 
proceedings. 

‘Khajooroonnissa v. Roshan Jehan, 20. 184; 31. A. 

291; 26 W. R. 36; 1 Ind. Dec. (N. s.) 412 (P. C.) and 
Davuluru Vijaya Ramayya v. Davuluru Venkatasubha 
Rao, 32 Ind. Cas. 881; 39 M. 853; 30 M. L. J. 465, 
relied on. 
_ Plaintiff obtained a decree for sale of certain pro- 
` perties on the basis of a mortgage against the defend- 
ants. The defendants subsequently instituted a 
suit for a declaration, that the decree was not bind- 
ing on them for the reason that they were minors at 
the time when the original suit was brought and 
were not properly represented in that suit. The 
declaration was granted and the plaintiff subsequently 
made an application to the Court-which had passed the 
decree in the mortgage suit that the mortgage suit 
be restored to its original number and re-tried 
as against the defendants. This application was 
granted and the defendants went up in revision: 

Held, that the order complained of was a proper 
order under the circumstances of the case and should 
not be set aside, 


" YUHARA BEGAM V. MASHUQ FATIMA. 
.The course which the Trial Judge had. 
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' Revision, under s. 115, C; P. C., against an 
order of the Subordinate Judge, Bara Banki, 
dated the 1¥th January 1924. 


Mr. Naimullah, for the Applicants. 
Mr. Abid Husain, for the Opposite Parties, 


JUDGMENT.-—This is an application 


-in revision from the order of the Subor- 


dinate Judge of Barabanki dated the 19th 
January 1924. ‘he -facts are as follows: 
The opposite parties obtained a decree for. 
sale of certain properties on the basis of 
a mortgage in the year 1912 against the 
applicants and others. These applicants 
were minors at the time when the decree 
was passed: Inthe year 1921 after.certain 
execution proceedings had been taken on 
the decree just now mentioned and after 
they had attained majority, the applicants 
instituted a suit for a declaration that the 
decree was not binding on them for the 
reason that they were not properly repre- 
sented in the suit in which the decree was 
passed. The suit succeeded and the declara- 
tion in terms of the prayer was granted. 
The final, decree was passed by the First 
Court of Appeal on the 24th October 1928, 
On the 14th of the following month the 
opposite parties moved the Court of the 
Subordinate Judge which had passed the 
decree in the mortgage suit in the year 
1921 by means of an application that the 
mortgage suit be restored to its original 
number and re-tried as against the opposite 
parties. The prayer was accepted by.the 
order under revision. 


At the hearing of this application a pré-. 
liminary objection was taken that no revi- 
sion lay on the -ground that’ no case was 
decided so far. But as we are going to dis- 
miss this application on its merits we do not 
propose to decide this objection. 

On the merits of the case, we are satis- 
fied that the learned Subordinate Judge has 
passed a proper order in the circumstances . 


“The applicants’ learned Pleader pressed on 


us that tke proper remedy of the opposite 
parties lies in instituting a fresh suitagainst 
theapplicants. Tothis argument it was re- 
plied that afresh suit would be barred by 
time. THe learned Pleader for the applic- 
ants candidly admitted this. To set aside 
the order of the learned Subordinate Judge 
would obviously be, therefore, wholly in- 
equitable and if we are not compelled’by . 
any provision of law to set it aside we 
should not do so. We find that there is 


196 
no rule of law which compels us to reverse 
the order under revision. There are series 
of cases decided by the Courts in India 
founded upon a decision of their Lordships 
of the Privy Council in the case of Khajoor- 
oonissa v. Rowshan Jehan (1) that where 
‘a finalorder in a litigation is set aside 
the proper order will be to restore the 
‘original proceedings. We may refer to the 
‘case decided by theHigh Court at Madras 
` in Davuluru Vijaya Ramayya v. Davuluru 
Venkatsubbh Rao (2). In this case a large 
number of authorities are considered in 
support of the view which we have just 
now expressed. We, therefore, decline to 
oe and dismiss this application with 
costs. 

ZK Application dismissed. 
(1) 20. 181; 31. A. 291; 26 W.R. 36; 1 Ind. Dec. 
e 5) 412 (P.C 


32 Ind. Cas. 881; 39 M. 853; 30 M. L. J. 465. 





LAHORE HIGH COURT. 
SECOND Crvin APPBAL No. 3037 or 1924. 
March 24, 1925. 

Present :—Mr. Justice Jai Lal. 
CHANDU AND OTHERS—DEFENDANTS—- 
APPELLANTS 
VETSUS 
GAJJU AND oTHERS—PLAINTIFFS 

oe ~—RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 120—~ 
Common land-——Encroachment—Injunction, suit for— 
Limitation—Burden of proof. 

In a suit for perpetual injunction directing the 
defendant to remove an encroachment made by him 
on common land itis for the plaintiffs to prove that 
the encroachment was made within six years before 
suit. A mere surmise by the Court that the encroach- 
mentis recent is insufficient for holding that it 
took place within six years. 

. Ganda Singh v. Nathu Ram, 13 Ind. Cas. 661; 151 P. 
L. R. 1912: 77 P. W. R. 1912, followed. . 


. Second appeal against an order of the 
District Judge, Ambala, datedthe 3rd Janu- 
ary 1924, reversing that of the Additional 
‘Sub-Judge, Fourth Class, Ambala dated the 
14th December 1923. 

Mr. Shamair Chand, for the Appellants. 

Mr. Rustomji, for the Respondents. 

JUDGMENT.—This suit was institu- 
‘ted by the plaintiffs praying for an in- 
junction for the removal of a platform 
which the defendants were alleged to 
have constructed on shamilat land a few 
months before suit and so as to obstruct 
the right of way of the plaintiff, The plea 
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`of the defendant was that the chabutra 
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had been in existence for about 60 years 
Two issues were framed :— ° 

1. Was the platform constructed 60 years 
back ? 

2. Wasthe way leading to the stable 
not sufficiently wide for the plaintiffs’ cart? 
Both the lower Courts have held that the 
chabutra “must have been constructed some- 
time after 1894" and that the road was 
not sufficiently wide for. the plaintiffs’ 
cart to pass. Consequently the plaintiffs’ 
suit has been decreed. 

On second appeal it is urgedon behalf 
of the plaintiffs that proper issues were 
not framed by the Trial Court and that 
the burden of proof as to the date on 
which the alleged obstruction on the plaint- 
iffs’ road took place should have been 
placed on the plaintiffs. A reference is 
made to the case of Ganda Singh v. Nathu 
Ram (1) in which it was held that in a 
suit for perpetual injunction directing 
defendants to remove an encroachment 
made on common land, it was for the 
plaintiff to prove that the encroachments 
were made within six years before’ suit 
and that a mere surmise by the Court 
that the encroachments were ‘recent’ 
was insufficient for holding that it took 
place within six years. This authority 
applies fully to the findings of the Courts 
below. The proper issues have not been 
framed and the finding on the first 
issue is so vague that itis impossible 
to give a final judgment thereon. I have 
considered the advisability of deciding 
the points that really arise in the case 
on the evidence before me, but having 
regard to the fact that proper issues 
were not framed and the burden of the 
first issue was wrongly placed on the defenda 
ants, itis quite possible that the parties 
may have other evidence to produce in the 
ease. I must, therefore, set aside the decrees 
of the Courts below and rematd the case 
for re-trial after the framing of proper 
issues. Costs of the proceedings incurred 
by the parties so far will abide the result, 
The Court-fees paid in this Court shall be 
refunded to the appellants. 

Decree set aside; 

Z. K. Case remanded, 

sai 13 Ind. Cas. 661; 151P. L. R. 1912; 77 P. W. K, 


(88 I. O. 1925] 


MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 136 oF 1924. 
(URIMINAL Reviston Petition No. 119 

or 1924.) 

December 5, 1924. 
Present:—Mr. Justice Srinivasa Iyengar. 
In re CHINNA MANIKAM alias CHIN- 
NAPPA NAICKEN AND oTHERS-—-ACCUSED 

Nos. 1 To 5, 8, 10, 12, 17 ann 18— 
PETITIONERS. 

Criminal Procedure Code (Act V of 1898), ss. 869, 444 
—Appeal—Several accused—Appellate Court, duty of 
Consideration of case against each accused. ` 

In the case ofan appeal from a conviction involving 
several accused persons the Appellate Court must 
bring to bear with regard to the case of each of 
the appellants a judicial mind for the purpose of 
considering whether he was guilty or not having 
regard to the. charges against him and the special 
evidence directed to him and his particular defence 
if any. Though the Appellate Court may give 
satisfactory reasons for accepting the conclusions of 
the Trial Oourt, its omission to consider the case 
against each individual accused separately would 
vitiate the judgment. [p. 177, col. 2.] 

The judgment of an Appellate Court should be 
self sufficient, that is to say, should contain all the 
necessary materials to enable the High Court to 
form a conclusion as to the propriety of the con- 
viction of each of the accused, having regard to the 
varioug offences with which each of the accused was 
charged and to enable the High Courtto come to a 
conclusion: as to the correctness of the sentence upon 
each of the accused. [1bid.] 

Inve Bapu Naidu, 31 Ind. Cas. 175; 2 L. W.958; 16 
Or. L. J. 735, Dakshinamurthi Rajali v. Emperor, 43 
Ind. Cas. 616; (1918) M. W. N.129; 7 L. W.83;19 Cr. 
L. J. 200, and Arindra Rajbanshi v. Emperor, 38 Ind. 
Oas. 326; 20 CG. W. N. 1296; 18 Or. L. J. 296, relied on, 

‘Petition, underss: 435 and 439 of theCr. P. 
C., 1898, praving the High Court torevise the 
sentence of the Court of the Sub-Divisional 
Magistrate, Saidapet, in Criminal Appeal 
No. 1 of 1924, preferred against the judg- 
ment of the Court of the Stationary Sub- 
Magistrate, Madurantakam, in Case No. 361 
of the Calendar for 1923. 


Mr. C. Narasimahchari for Mr. G, Thiru- 
venkatachariar, for the Petitioners. 
The Public Prosecutor, for the Crown. 


ORDER.—The accused-petitioners be- 
fore me were convicted along with 20 
others of the offences of rioting and hurt 
by the Magistrate, who heard: the case. 
The Magistrate convicted the 20 accused, 
and on appeal the Appellate Magistrate 
acquitted 10 out of the 20. It is now 
argued before me that the learned Appel- 
late Magistrate has not considered the case 
of each of the petitioners separately and 
come to a conclusion with regard to his 


guilt or otherwise. Ona careful considera- ' 
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- W7 
tion of the judgment of the Appellate. 


- Magistrate I am satisfied that he did not 


bring to hear, with regard to the case of, 
each of these accused, judicial mind -for 
the purposes of considering whether he 
was guilty or not. having regard to the 
charges against him and the special evi- 
dence directed to him and his particular 
defence if any. Ithas been heldby Ayling, 
J.,in the case of In re Bapu Naidu (1) that. 
though the Appellate Magistrate may give- 
satistactory reasons for accepting the con- 
clusions of the Original Magistrate his 
omission to consider the case against the 


individual accused separately would vitiate . 


the judgment. To similar effect is the 
judgment of Kumaraswami Sastri, J., in the 
ease of Dakshinamurtht Rajalt v. Emperor 
(2). The 
even to have gone further and stated in 


the case of Arindra Rajbanshi v. Emperor - 


(3) that the judgment of the Appellate 
Magistrate should be self-suffieient, that is 
to say, should contain all the necessary 
materials to enable the High Court to form 
a conclusion as to the propriety of the con- 
viction of each of the accused having re- 
gard to the various offences. with which 
each of the accused was charged and to 
enable the High Court to come to a con- 
clusion as to the correctness of the sen- 


tence upon each of the accused. The - 


learned Public Prosecutor has drawn my 
attention to certain words in the judgment 
of the Appellate Magistrate which go to 
show that he found the conclusicn arrived 
at by the Original Magistrate to be correct. 
But that would obviously be insufficient 
in view of the decisions just now referred to 
by me. Afterstating that the analysis of the 
evidence made by the lower Court was 
correct and that on that footing the ten 
petitioners before me were guilty the Ap- 
pellate Magistrate proceeds tosay thus :— 
“The defence evidence is untrustworthy 
as analysed by the lower Court and does 
not also help the appellants above men- 
tioned referring also 1, 3, 4, 6 and 11.” 
This sentence is rather difficult to under- 
stand, but assuming that. it means that the 
defence evidence had relation only to five 
of these ten petitioners, still if would not go 


to show tlfat he considered judicially the ' 
evidence adduced for the defence in res- _ 


(1) 31 Ind. Csa. 175; 2 L. W. 958; 18 Cr. L. J. 735. 

(2) 43 Ind. Cas. 616; (1918) M. W.N.129; 7.L. W. 83; 
19 Cr. L. J. 200. . = 

(3) 38 Ind. Cas. 326; 200, W. N. 1296; 18 Cr. L, J 496, 


Calcutta High Court seems ` 


` 


8 
pect of these five actused. On the whole 
regarding the judgment in its entirety, I 
am no satisfied that the Appellate Magis- 
trate brought his judicial mind to bear on the 
evidence in the case of each of these petition- 
ers separately. His decision was, therefore, 
wrong, I set aside and remand the case 
to the Joint Magistrate of Chingleput for 
entertaining the appeal of these ten peti- 
tioners and disposing of the same accord- 
ing tolaw. Such of the petitioners as have 
been sentenced to terms of imprisonments 
will continue to be on bail till the dis- 
posal of the appeal on the same security as 
has been furnished by them. 

I might also point out that the Appel- 
late Magistrate has, nowhere, referred to 
the common object of the unlawful assem- 
bly by reason whereof the petitioners have 
been convicted of the offence of tioting. 
It may be that this matter was not clearly 
argued before the Appellate Magistrate in 
the first instance. For the purpose of 
arriving at a proper decision with regard 
to the case of these petitioners it would 
be necessary to find whether these ten 
persons were really guilty of the offence of 
rioting as having formed members of an 
unlawful assembly with a common unlaw- 
ful object. The execution of the sentences 
of fine imposed on the petitioners, should 


_be suspended till the disposal of the 
appeal. 
V.N. V, i 
Z. K. Conviction set aside: 


Re-hearing appeal ordered. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No, 240 or 1924. 
December 17, 1924. 
Present:—Mr. Kotval, A.J. C. 
RAMPRASAD—APpPELLAND 
VETSUS 
EMPEROR-—-OPPOSITE Party. 
Criminal Procedure Code (Act V of 1898), ss. 297, 
808, 423—-Charge to Jury, contents of -Dugy of Judge 
—Verdict on several charges, mode of recording-— 
Appellate Court—Re-trial, order for, when justifiable. 
A charge tothe Jury, in order tocomply with the 
provisions of s. 29% of the Cr. P. O., must sum up 
the evidence for the. prosecution and lay down the 


. law by which the Jury are to be guided. It is 


defective if it states thet the law on the subject has 
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already been presented to the Jury by the Public 
Prosecutor and that in the opinion of the Sessions 
Judge no difficult point of law arises in the 
case. [p. 179, col. 1.] 

It is necessary forthe Judge under 8. 303 (1) of 
the Cr. P. O. to elicit from the Jury a separate 
verdict on various charges by questions and to record 
the questions and answers under s. 303 (2). A state- 
ment that the verdict is of guilty where there are 
several charges, is not a sufficient compliance with the 
provisions of law. [ibid.] | 

There is no restriction on the powers of an Appellate 
Court to deal with the case of which it has complete 
seisin in any of the manners provided by s. 423, 
Or. P. C. [p. 179, col. 2.] 

An order for re-trial is not justifiable if there is no 


_ evidence on the record to warrant a conviction for the 


offence charged. [ibid.] . 

Taju Pramanik v, Queen-Empress, 25 ©. 711; 2 C. 
W. N. 369; 13 Ind. Dec. (x.s.) 465 and Emperor v. 
Edward William Smither, 26 M. 1; 2 Weir 521, 
followed. ae 

Appeal against a finding and sentence 
of the Sessions Judge, Jubbulpore, dated . 
the 21st October 1924, in Sessions Trial 
No. 15 of 1924. 

Mr. G. P. Dick, for the Crown. 


JUDGMENT.—The Counsel for the 
Crown admits that the charge to the Jury 
in this case is defective, y < 

The charge on which the accused Was 
committed for trial was 

“That you on or about the 9th day of 
July 1924 at Katni, being entrusted with 
Bhaontas (B) and Rs. 20 in ‘cash dishonestly 


converted them to your own use and there- 


by committed criminal breach of trust 
and thereby committed an offence puni- 
shable under s. 466, Ch. XVII of the 
Indian Penal Code with imprisonment 
for a term of three years.” , 

This charge was read and explained to 
the accused who pleaded not guilty. 

The Sessions Judge added an alternative 


-charge as follows:— 


“That you on or about the ninth day of 
July 1924 at Katni, by falsely represent- 
ing to one Nahe Thakur that he could 
pledge his Bhaontas with one Bhagwan- 
din, deceived the said Nahe Thakur and 
induced him to deliver to said Bhagwan- 
din the said ornaments and Rs. 20 (in 
cash and note) and soon after dishonestly 
induced said Bhagwandin to deliver the 
same to you by further . false representa- 
tion and therebycommitted an offence punish 
able under s. 420 of the Indian Penal Code.” 

To this charge also the accused pleaded 
not guilty. l 

To both these charges were added 
charges of being previously convicted of 
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certain :offences and thereby being liable 


to enhanced punishment. 

The charge to the Jury does not com- 
ply with the provisions of s, 297, Cr. P. 
C. It neither sums up the evidence for 
the prosecution nor lays down the law 
by which the Jury are to be guided. It 
states that the law on the subject has 


already been presented to the Jury by the ` 


learned Public Prosecutor and that in 
the opinion of the Sessions Judge no 
difficult point of law arises in the case. 
We do not know what the law was that 
was presented by the Public Prosecutor 
and any possibility of ‘knowing what it 
was is taken away by non-compliance 
with the instructions in the Judicial 
Commissioner’s Criminal Circular I-22, r.13. 
It is a direction of this kind -that was 
condemned in Mangan Dasv. Emperor (1). 
The present direction is if anything worse 
as. it refers to the law presented solely 
by the Public Prosecutor. The questions 
of law connected with the essential in- 
gredients of the charges framed were by 
no means simple. 

It. was necessary to point out to the 
Jury what was the evidence which had a 
bearing upon the charges of criminal 
breach of trust and cheating respectively. 

The charge of cheating refers to two 
persons Nanhe Thakur as well as Bhag- 
wandin. It is not pointed out what is 
the evidence regarding the deception of 
each of these two persons. 

In head 5 of the charge the 
Judge says:— 

“Tf you find the accused acted dishonestly, 
then you can find him guilty of crimi- 
nal breach of trust or cheating, or of one 
or the other offence.” The reply of the 
Jury is recorded as follows:— 

“The Jury after an absence of 15 minutes 
returned an unanimous verdict of guilty.” 

This verdict is not clear. A verdict on 
all the charges should have been elicited 
by questions under s. 303 (1), Or, P. O, and 
the questions and answers recorded under 
s. 303 (2). All that we find isa statement 
in the‘judgment that the verdict was of 
guilty under s. 420, Indian Penal Code. 
Whether the aecused is found guilty of 
cheating Nanhe Thakur or Bhagwandin 
is not stated. 


Under these ‘circumstances itis quite 
probable that the verdict of the Jury is 


(1) 29 O. 379; 6 O. W. N. 202, : 
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vitiated by the errors in the process of 
arriving at ib and the conviction must 
beset aside. 

Relying on Wafadar Khan v. Queen- 
Empress (2) the learned Counsel for the 
Crown urges that the only course open 
to this Court is to order a re-trial. This 
ruling was expressly dissented from in 
Taju Pramanik v. Queen-Empress (3) and 
it was held that there is no restriction on 
the powers of the Appellate Court to deal 
with the case of which it kas complete 
seisin inany ofthe manners provided by 
s. 423, Cr. P. C. 

Admittedly there is no case of a trust or 
a criminal breach of it by the. accused. 
As to the cheating I can find no evidence 
of any deception by the accused of either 
Nanhe Thakur or Bhagwandin inducing 
either of them to deliver the property, nor 
is the learned Counsel of the Crown able 
to point out any such evidence, Nanhe 
Thakur admits that he meant‘to pledge 
certain articles and did pledge them with 
Bhagwandin to whom according to -the 
latter he was known for some years. He 
does not say that he was deceived by the 
accused into delivering the articles or the 
money to Bhagwandin, nor does Bhag- 
wandin allege that he was deceived into 
delivering the same to the accused. As 
there is no evidence on the record to 
warrant a conviction for the offence of 
cheating, an order for a re-trial will not be 


justified: Taju Pramanik v. Queen-Hm- 


press, (3) and Emperor v. Edward William 
Smither, (4). The accused is, therefore, ac- 
quitted and directed to be set at liberty. 

G R.D. Accused acquitted. 


(2) 21 G. 955; 10 Ind. Dec. (N. s.) 1269. , 
(3) 25 C.711; 2 0. W. N. 369; 13 Ind. Dec. (N.s) - 


465. 
(4) 26 Mad. 1; 2 Weir 521. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
MISCELLANEOUS Case No. 116 or 1925. 
April 6, 1925. 

: Present:—Sir Grimwood Mears, Kr., 
Chief Justice, Mr. Justice Lindsay 

and Mr. Justice Mukerji. ` 
In the matter of B. RAJ BAHADUR 
JAIN, VAKIL, SAHARANPUR— 
RESPONDENT. 
Legal Practitioners Act (XVIII of 1879), s. 13— 


. 


¢ 

180 7 
Unprofessional conduct—Duty of Counsel in draft- 
ang pleadings and in cross-examination. 

A client who consults a Counsel and who requires 
a plaint or written statement to be drafted instructs 
the Counsel as to the facts of the desired document. 
It does not always happen that those facts are true 
but from the Counsel's point of view that is not 
a material matter. He is entitled to accept the 
instructions of the client subject to this, that, as a 
matter of prudence and for his own reputation, it is not 
well, for him to associate himself with reckless 
charges of fraud and criminality or to indulge in 
abuse. He should explain to the client that such 
charges if unproved gravely injure the case and 
prejudice the Judge. He is not, however, supposed to 
go on hunting here, there and everywhere to test by 
extraneous circumstances the veracity of his client. 
It cannot be done, nor isit the practice to do it. 
Counsel have to depend upon the statement that the 
client makes, the penalty being that ifthe client is 
not telling the turth he may probably lose the case. 
In such circumstances the rule is that the client is 
entitled to have the particular document drafted 
according to the instructions given. Counsel must 
not, however, import personal ill-will into pleadings 
and must refrain from making charges against 
Witnesses in examination or cross-examination for 
which there is no conceivable ground. It may be- 
coms the positive duty of Counsel to tear a man’s 
character into pieces if his character is in issue, 
but only when the fullest material exists. No ques- 
tions attacking a witness’s honour should be put 
unless and until Counsel by enquiry has satisfied 
himself that the damaging fact is well-founded, and 
_ this he ought to do before he comes into Court, f 
180, cols. 1 & 2; p. 181, cols. 1 &2.] 

Rule. 

Mr. G. W. Dillon, for the Crown. 

Messrs. Iqbal Ahmad and U. S. Bajpai, 


for the Opposite Party. 


JUDGMENT. —Mr. Iqbal Ahmad.— 
Therè is no doubt that you and the 
Counsel who have represented the re- 
spondent have acted wisely in the course 
which has been followed. We wish this 
case to be clearly understood and not 
to be twisted into something quite different 
from the reality. Itis nota case in which 
we have asked the respondent to come 
forward and to justify a pleading which 
he had a perfect right to make ; it is a case 
of quite a different nature. A client who 
consults a Counsel and who requires a 
plaint or written statement to be drafted 
instructs the Counsel as tothe facts of the 
desired document. It unfortunately does 
not always happen that those facts are true, 
but from the Counsel’s point of view that 
is not a material matter, and indeed if one 
looks at pleadings in cases generally it is 
obvious that a plaint and the written state- 
“ment cannot both be true because an issue 
or issues arise’out of the denials of the 
truth of the averments on one side or the 
other and that enables the case to be fought 
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upon clear lines. A Counsel is entitled ` 


to accept the instructions ofthe client sub- 


ject to this, that, as a matter of prudence 
and for one’s own reputation, it is not well 
to associate oneself with regkless charges 


of fraud and criminality or to indulge in. 


abuse; and Counsel should explain to 
clients that these charges, if unproved, 
gravely injure the case, and prejudice the 
Judge. Counsel is not supposed to go 
hunting here, there and everywhere to test 
by extraneous circumstances the veracity of 
his client. It cannot be done, nor is ib the 
practice to doit. Counsel have to depend 
upon the statement thatthe client makes, 
the penalty being that,if the chent. is not 
telling the truth, he may probably lose the 
case. In those circumstances the rule is 
that the client is entitled to have the 
particular document drafted according to 
the instructions given. But that is not the 
case here in the slightest degree. This 
case is, as set out inthe order calling upon 
Babu Raj Babadur to show cause, a charge 
that Babu Raj Bahadur maliciously drafted 
the third written statement at atime when 
he had the fullest and most abundant proof, 
as it happened, that those statements ought 
not to be repeated, and had to his know- 
ledge no foundation in fact. It is part of 
the Crown’s case that the respondent had 
some cause .for feeling a grievance with 


Mr. Indar Prasad, and that he sought this ` 


method, under the protection of what he 
supposed to bea privileged document, for 
maliciously taking the opportunity of in- 
sulting and defaming Mr. Indar Prasad and 
alleging criminal acts against him. To 
our minds the written statement, although 
there has been a long discussion about it, 
except for the passage about the Finger 
Print Bureau which may well be regarded 
as a dishonest statement, is not so important 
as the question put to Mr, Indar Prasad by 
the respondent as to s. 476. We think, 
however, that there is a good deal to be 
said on the ground of. the written statement 
being a malicious document. 


Mr. Indar Prasad went into the box for 


the third time in this series of cases; and 
for the fifth time on the question of pro- 
missory-notes of busband or wife, and on 
the fifth occasion when he was in the box 


(he having been successful in all the four pre- - 


vious cases) the respondent, knowing per- 


fectly well that there was not the slightest. 
shadow of foundation for the allegation,’ 


said to this mukhtear in open Court: “Did 


f 


os eres EET 
+ 


88 1. O. 1925) 


you not have a notice served on you under 
s. 476 in Musammat Chillo’s case?” Mr. 
Indar Pragad quite truthfully said, “ No.” 
That was a wicked thing to ask of a man 
of the same 't¥pe of profession, in his own 
native town, aman who was probably find- 
ing it quite hard enough to make a liveli- 
_bood, when Raj Bahadur knew full well 
that no notice had been served because he 
himself had been the Counsel for Musammat 
Chillo in the execution proceedings and 
in the appeal out of which the notice was 
suggested to have been served. 

That was an unprovoked, unfounded 
attack, an attack that no liberty of Counsel 
justifies, and, one which has not been 
attempted to be justified. Thatisthe view 
that we have taken of this matter, and on 
that view our decision would have been 
given. When, however, arespondent comes 
“in, even as late in the day as this respond- 
ent, and tells us that the apology which 
his Counsel has read is a sincere apology, 
(and that we hope includes a determination 
not to do this sort of thing again), it behaves 
‘us to 'take various matters into considera- 
tion.e One matter undoubtedly that has to 
be borne in mind is the very unfortunate 
circumstance that nine pleadings out of ten 
contain reckless charges and terms of abuse 
which have nothing to do with the case. 
One must take that regrettable practice into 
account. ji 
. We have considered the whole matter. 

We certainly hope that it will be a lesson, 


not only to Babu Raj Bahadur, but to. 


everybody else, not to import personal ill- 
will into pleadings, and especially to refrain 
from making charges to witnesses for which 
there is no conceivable ground. It may 
- become the positive duty of Counsel to tear 
a man’s character into pieces if his character 
is in issue, but only when the fullest and 
- .clearest materials exist. It would have 
been Mr. Raj Bahadur’s positive duty to have 
put the question about s. 476 to Mr, Indar 
Prasad.if the fact was true,and he had proof 
of it, and he was entitled to ask Indar Prasad 
any further questions that would have des- 
troyed Indar Prasad’s credit and shown 


that Indar Prasad was aman whose word - 


could not be believed, provided always that 
he had good grounds for his questions, He 
chad, however, no grounds at all for’attack- 
ing the entire honesty of Mr. Indar Prasad. 
No Counsel is, however, justified, for in- 
stance, in opening the Indian Penal Code 
and asking without the least information to 
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support it, “Were you not charged with 
bigamy? (No). Were you not charged 
with murder? (No); and so on. Where 
questions to credit are material, ques- 
tions, however damaging, may be put 
and must be answered but Counsel 
must always safeguard himself by being 
able to show that he had reasonable 
ground for believing in the charges 
which he in his cross-examination makes 
against a witness. No questions attacking 
a witness's honour should be put, unless 
and until Counsel by ‘inquiry has satisfied 
himself that the .damaging fact is well- 
founded, and thishe ought to do before he 
comes into Court. We have said enough, 
and we are content to accept the apology, 
and we trust, if there has been bad feeling 
between the parties in the past, that there 
will be no further bad feeling and no further 
manifestations of enmity by or between the 
principal parties and their relatives. There 
will, therefore, be no order on this Rule 
except that it will be recorded that Mr. Raj 
Bahadur made the apology through his 
Counsel, and has to pay the costs. 

The office will communicate with Mr. Raj 
Bahadur with regard to the payment of the 
fee of the Government Advocate and the 
costs of the attendance of Mr. Indar Prasad. 
Mr. Raj Bahadur undertakes, through his 
Counsel, to pay whatever sum the office may 
fix, within seven days from the receipt of 
the notice. a 

Z. K. Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ` ' 
OURIMINAL Revision Nos. 149-B, 151-B, 
155-B AND 157-B oF 1924. i 
January 10, 1925. 
Present:—Mr. Baker, J. C, 
MADHAV BHAGWANT AND OTHERS— 
*° ACCOSED— APPLICANTS 
VETSUS 
EMP! ROR—Opposire PARTY, 
Criminal Procedure Code (Act V of 1898), s. 439— 
Penal Code (Act XLV of 1860), ss. 465, 46?—-Pending 
case—Charge, quashing of—Revision—High Court, 
power of—Hvidence, absence of— Forgery—lorgery of 
valuable security. X 
The High. Court has power to interfere in a pending 
criminal case but such power is only to be exercised 
in exceptional circumstances which cannot be laid 
down with precision, the main test being that 
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the intervention should be necessary in the interests 
of justice and that a bare statement ofthe facts with- 
out any elaborate argument should be sufficient to 
convince the Court that it is a fit one for its interference 
at an intermediate stage. [p. 182, cols. 1 & 2.] tok 

Quere-——Whether a trial before a Committing 
Magistrate can be quashed on the ground that there is 
no evidence to support the charge? 

The forgery of a valuable security is merely an 
aggravated form of forgery and whether or not par- 
ticular documents alleged to have been forged are valu- 
. able securities. cannot be material in deciding as to 
whether a charge framed in that connection should be 
quashed altogether, because if it be proved that the 
accused forged the documents he would be still 
. guilty of the minor offence of forgery under s. 460. 
- [p. 185, col. 1.] i | 
_ Application for quashing the charges 
framed against the applicants in Criminal 

Case No. 89 of 1923, pending before the 
Magistrate, First Class, Yeotmal. 

Sir Dr. H. S. Gour, Messrs. S. K. Bar- 
lingay, W. R. Puranik and R. R. Jayawant, 
for the Applicants. 
© Mr. G. Pa Dick, Government Advocate, for 
_ the Opposite Party. 


ORDER.—These are four applications 


for quashing the charges framed against 
the applicants in a pending case by a First 
Class Magistrate of Yeotmal. The applica- 
. tions have been heard together and may 


. be disposed of together. . 


_ The applicants are being tried for for- 
_ gery of valuable securities and using for- 


_- ged documents as genuine under ss. 467 


and 471 and abetment of the said offences 
under s. 109, Indian Penal Code, the case 
arising out of four kabuliyats said to be 


forged. Madhav Bhagwant is the plaintiff 


in a civil suit in which the alleged forged 
documents were produced; Vinayak is the 
person from whose custody they were pro- 
duced ; and Laxman and Abdul Razak 
are the attesting witnesses. Madhav Bhag- 
want has been charged under ss. 109, 467 
and 471; Vinayak is similarly charged 
and the attesting witnesses are charged 
under ss. 467 and 47], Indian Penal Code. 
‘That the High Court has power to inter- 
fere in a pending case is undoubted, but 
such a power is only to be exercised in 
exceptional circumstances, as is shown by 
the cases quoted on behalf ofthe appli- 
cants, viz., Choa Lal Dass v. Anant Pershad 
Misser (1) and Ramanathan Chettiar v. K. 
Sivarama Subramania (2). The latter of 
these cases lays down that the circum- 
stances whigh will justify the interference 
(1) 250.233; 13 Ind. Dee. (N. s.) 157. 
(2) 81 Ind. Cas. 785; 47 M. 722; 20 L. W. 234; (1994) 
. W. N. 556; 47 M. L. J. 373; 25 Cr. L. J. 1009; (1925) 
A. I. R. M.) 39 
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of the High Court have not been and 
cannot be laid down with precision. While 
the Judges here repeatedly held that only 
when exceptional grounds exist the High 
Court ought to interfere, the decided 
cases show that no hard and fast rule 
can be laid down but that when in the 
interests of justice the High Court’s inter- 
vention became necessary, it was not re- 
fused. In the Calcutta case it is stated 
that “ Without meaning to lay down any 
hard and fast rule, which it is impossible 
as it is undesirable to do upon a question `. 
like this, we think we may say that one 
safe practical test would be this, namely, 
that a bare statement of the facts of the 
case without any elaborate argument should ` 
be sufficient to convince this Court.that it 
is a fit one for its interference at an inter- 
mediate stage,” : 

I may here say that a case of this Court 
reported as Krishnarao-v. Emperor (3) was 
a case of very exceptional character; in . 
which the Crown admitted that even if 
the prosecution evidence were accepied it 
would not show any criminal offence on 
the part of the accused, and, thérefore, 
no opposition was offered to the quashing 
of the proceedings. 

The main ground on which the present 
applications are based is that there is no 
evidence whatever against the applicants 
of having been concerned in the forgery, 
assuming forgery has been committed, and 
although I shall, as far as possible, refrain 
from expressing any opinion as to the evi- 
dence it will be necessary to briefly look 
at the evidence which has been already 
recorded in order to see whether, if be- 
lieved, it would establish prima facte 
case against the accused. The facts which 
have led up to this case are briefly as 
follows. 

The plaintiff Madhav Bhagwant is an 
izardar. He was formerly the mukhtear 
of his grand-mother Gangabai, to whose 
estate he succeeded. He brought a suit to 
‘recover possession of land, Survey No, 27, 
from one Bala, alleging him to be an 
annual tenant. Bala pleaded that he was 
a tenant of antiquity. The suit went in 
appeal and in the meantime the Berar 
Alienated Villages Tenancy Law of 1921 
came into force, bys. 47 of whichit was 
provided that a tenant who at the com- 
mencement of this law had held land 


(3) 73 Ind. Cas. 335; 6 N, L, J. 119; 24 Or. L. J. 591; 


(1924) A. I. R. (N.) 47. 
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continuously from a date previous to the 
first day of June 1895, shall be deemed 
to be a permanent tenant of such land. 
The suit was remanded in order that an 
enquiry migħt be held as to whether the 
defendant Bala fulfilled the conditions 
of this section. After the remand the 
. plaintiff Madhav Bhagwant made an ap- 
plication to the Court that he had learnt 
that there were some kabuliyats in the pos- 


session of one Vinayak, a former mukhtear , 


of his grand-mother Gangabai, which 
would show that Bala or his family were 
not in possession of this land, Survey No. 
27, and praying that Vinayak may be 
called on to produce them. The kabuliyats 
in question, which are for the years 1902, 
1905, 1906 and 1907, were thereupon pro- 
duced by Vinayak in Court. The plaint- 
iff's own Pleader, however, was suspicious 
of the genuineness of these kabuliyats which 


were ultimately held by the Court to be’ 


forgeries and it is for the forgery of these 
kabuliyats that the present proceedings 
were instituted. Vinayak was not examin- 
ed asa witness for the plaintiff. He was 
sunfmoned by the Court at the request of 
the defendant who desired to show that 
Vinayak was not in possession of any 
kabuliyats-other than these and that he 


had ceased in 1912 to be the mukhtear of. 


Gangahbai. 

The alleged forgery consists in the addi- 
tion of Survey No. 27 to the other survey 
numbers, which were alleged to have 
been originally mentioned in the kabultyats 
and the prosecution case is that after the 
original case had been disposed of and 
when. the question of remand arose Madhav 
Vinayak and the attesting witnesses con- 
spired to interpolate Survey No. 27 
in the kabuliyats with the object of 
showing that the defendant had no pos- 
session of that number in the years 1902, 
1905, 1906 and 1907; but the question of 
the kabuliyats being forgeries has not 
been seriously pressed in argument as 
the applicants base their case on there 
being no evidence that they took any part 
in forging them, assuming them to be 
forgeries. 

“So far asthe question of the kabuliyats 
being forgeries is concerned, without ex- 
pressing any opinion on the sufficiency of 
the evidence, the prosecution rely on the 
internal evidence derived from the differ- 
ence in ink of the alleged interpolation 
and the signatures of the attesting wit- 
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nesses, who are now charged with forgery, 
as also on the fact that the area and 
assessment shown in the kabuliyats do not 
represent the correct area and assessment 
if Survey No. 27 had originally been in- 
cluded in them. There is also the evidence 
of certain witnesses who say that in the 
years in question Survey No. 27 was not 
in the possession of the executants of 
these kabuliyats. Obviously it is not my 
business to express any opinion as to 
whether this evidence is sufficient or not to 
prove that these kabuliyats have been 
forged by the addition of Survey No. 27, 
but assuming them to be forgeries the im- 
portant question in this case is whether 
there is any evidence which would establish 
prima facie a charge of forgery against the 
present applicants. 

In this connection I may observe that 
it has been held by the Bombay High 
Court that an order of committal cannot 
be quashed on the ground that there is 
no evidence in the Committing Magistrate's 
record to sustain the charges: cf. Emperor 
v. Suleman Ibrahim Nakhuda (4). It is 
doubtful whether the trial before the Magis- 
trate could be quashed on the ground 
that there is no evidence, but in the prè- 
sent case I am not prepared to accept the 
contention of the learned Counsel on be- 
half of the applicants that there is no evi- 
dence against their clients. Whether the 
evidence is sufficient for the conviction is 
another matter on which I shall express no 
opinion. It is true that there is no direct 
evidence of any witness that the kabuliyats 
were forged in his presence, and in the 
absence of any approver no such evidence 
can be expected. Forgery is not usually 
committed in the presence of witnesses. 

It has been contended by the learned 
Counsel on behalfof the applicant Madhav 
Bhagwant that there can be no conviction 
for forgery in the absence of an approver. 
I am not prepared to commit myself to 
any such opinion. As I have said, assum- 
ing these kabuliyats to be forgeries, the 
only perfon who could benefit by them 
was Madhav Bhagwant, who was the plaint- 
iff in the case, and it appears that these 
documents were produced after remand in 
order to disprove the defendant’s allega- 
tion that he was a permanent tenant. The 
kabuliyats were not produged at the origi- 
nal hearing of the case, Further, they 


se 10 Ind. Cas. 802; 13 Bom. L. R, 201; 12 Cr. L. J. 
v0. 
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were produced from the custody of a per- 
son who ceased to be Gangabai’s mukhtear 
10 years before and who prima facie had 
no reason for retaining in his possession 
the documents which were of no use to 
him and which had ceased to have any 
value, being time-expired skabuliyats. 
There is further the very significant fact 
that on the day before.the suit was institut- 
ed, Madhav Bhagwant executed a deed of 
gift of two fields in favour of Vinayak’s, 
son. Further one of the witnesses has 
stated that the original kabuliyats (îi. e. 
before the addition of Survey No. 27) were 
executed in favourof Madhav Bhagwant 
himself in his presence as he was then 
the mukhteay of Gangabat, in whose name 
the kabuliyats are. Whether this evidence 
is sufficient to convict him of forgery is a 
question which, I think, should be decided 
by the Trying Court. I certainly cannot 


say that there is no evidence and it is not, 


my business to decide on the credibility 
and sufficiency of the evidence. . 

Then with regard to the production and 
using of these documents it is stated on 
- behalf of the Crown that these documents 
were produced in consequence of an appl- 
‘gation made by Madhav Bhagwant to the 
‘Court, asking for their production by 
Vinayak, and they were produced in sup- 
port of his caseand for his benefit. Whe- 
ther this amounts to using as genuine 
false documents is a point which, I -do not 
think, Iam called on to decide at the pre- 
sent stage. 

In the applications made to this Court 
for quashing the sanctioned proceedings it 
was argued, andit has been stated in my 
judgment in that case, that the reason 
why the documents were produced by 
Vinayak was to get over the difficulty 


that Madhav Bhagwant had not produced- 


them inthe original suit. I do not think 
it is necessary to go any further into these 
considerations. Numerous other points 
may doubtless be raised in arguments on 
both sides. The presumption is that Madhav 
Bhagwant, who is the heir of Gangabai 
and in possession of her estate, would also 
be in possession of her documents and that 
they would not remain in the possession of 
a man who had ceased to be her mukhetar 
10 years ago, also that before filing a suit 
against a terant-he would naturally search 
for. all documents connected with the land 
in. dispute. Madhav Bhagwant isa man of 
@éducation and position, being an Honorary 
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Magistrate. In these circumstances I .do 
not think it can be said that there is no 
evidence against Madhav Bhagwant.. Whe- 
ther the evidence is sufficient or not is 
another matter, on which I decline to ex- 
press any opinion. 

It is contended that there is no evidence 
that the forgery was made in the Yeotmal . 
District or at any particular time. The 
argument of the Crown on this point is 
that all the parties concerned in the case are 
residents of the Yeotmal District; the land 
is situated in the Yeotmal district, and the 
forgery was presumably committed -there 
The fact 
that these kabuliyats were not produced 
in the original case and first came to light 
after the remand indicates that they were 
forged to meet the defendant’s case of 
continuous possession since 1895. ‘Here 
again these are matters of inference and 
I think it is for the Court below to con- 
sider whether these inferences are sufficient 
for a finding that the accused are guilty. 

With regard to Vinayak, the considera- 
tions are very much the same as in the case 
of Madhav Bhagwant. There is no Uirect 
evidence that he forged the documents, but 


-it is a question for the Trying Court to 


consider whether the inferences arising 
from the facts, above stated, would warrant 
his conviction. One of the witnesses says 
that Vinayak handed over all papers to 
Gangabai when he left services in 1912. 
There is, therefore; evidence against him, 
whether sufficient or not is another matter. 

As regards the charge against Vinayak 
of using the documents, it has been argued 
that the person who produces documents 
in obedience to the order of the Ccurt 
cannot be held guilty of using forged 
documents even if they are found to ‘be 
forged. Reference is made to two Gases of 
the Madras High Court, Assistant Sessions 
Judge, North Arcot, 'v. Ramammal (5) and: 
In re Muthiah Chetty (6). In those cases, 
however, the production of the documents 
in Court was involuntary, whereas in the 
present case the prosecution contention is 
that these kabuliyats were produced in 
Court in pursuance of a conspiracy between 
Madhav Bhagwant and Vinayak, Vinayak 
being made the custodian of the documents 
in order to get over the difficulty that 


(5) 13 Ind. Cas. 275; 36 M. 387; 10M. L. T. 563; 
(1912) M. W. N. 3; 22 M, L. J. 141; 13 Cr. L. J. 35. 

(6) 13 Ind. Cas. 286; 36 M. 392; 11 M. L. T. 21; 22 M. 
L. J. 181; (1912) M. -W. N. 455; 13 Cr, L, J, 46. ; 
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they were not produced in. the original 
suit before remand. I am of opinion that 
this is not a case in which the proceedings 
against Madhav Bhagwant and Vinayak 
should be quashed, 


As regards the attesting witnesses, the 
case is simpler, and the learned Counsel 
‘on their behalf have referred to certain 
evidence as being insufficient to prove 
that they took any part in the forgery of 
the documents. Apart from the question 
of the difference in ink, one of the witnesses 
who attested the original kabuliyats has 
deposed that the attesting witnesses, who 


are now charged with forgery, or one of 


them, were not present at the execution 
of the documents, and whether this witness 
should be believed or not is a matter into 
which I cannot possibly go at this stage of 
the case. There is also the circumstantial 
evidence that if Survey No. 27 did not form 
one: of the survey numbers leased by the 
kabuliyats originally, and was not in posses- 
sion of the executants of those kabulzyats 
these witnesses could not have been attesting 
witnesses to the kabuliyats as they original- 
ly stood. I wish to make it quite clear 
that I do not express any opinion whatever 
as to whether the kabuliyats are forgeries 
or not, and whether the accused or any of 
them are guilty or not of the charges 
against them, but I am clearly of opinion 
that this is a casein which I ought not to 
interfere and that the Court below should 
proceed with the trial and ‘form its opinion 
upon the evidence before it. 


It has been argued that the kabuliyats 
in question, whose term has long ago ex- 
pired, are not valuable securities and, 
therefore, no charge of a forgery of valu- 
able security can lie. This is nota crucial 
point in the case, because the forgery of a 
valuable security is merely an aggravated 
. form of forgery. Ifthe kabuliyats are not 
valuable securities, which isa question to 
be.decided by the Trying Court, that would 
be no ground for quashing the charges al- 
together because if it were proved that the 
accused have forged them they would still be 
guilty of the offence of forgery under s. 465, 
Indian Penal Code which isa minor offence 
to that under s. 467, and they would be lia- 
ble to be convicted of such minor offence. 
Without, therefore, expressing any opinion 
on the credibility of the evidence, I am of 
opinion that this isa case in which there 
is evidence on which the Trying Court must 
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decide and that there are no grounds for 
quashing the proceedings. 

I, therefore, dismiss all the applications. 
The papers will be returned to the Magis- 
trate without delay and the trial which has 
been ‘stayed pending the hearing of. these 
proceedings will goon the point at which 
it stopped. 


G. R. D. Applications dismissed. 


LAHORE HIGH COURT. 
ORIMINAL Cass No. 631 oF 1925. 
June 15, 1925. 
Present:—Mr. Justice Martineau. 
CHHAJ J U—Accusep—PETITIONER 

versus ji 
EMPEROR—REspPonDENT. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
L08—Penal Code (Act XLV of 1860), ss. 401, 418— 
Being member of gang for the purpose of habitually 
committing theft, tral for—Acquittal-—Receiving 
stolen property, trial for, whether barred, 

Accused was tried along with several other persons 
for an offence under s. 401 of the Penal .Code and was 
acquitted. The ‘case against him consisted of an 
approver's statement as to his having attended a 
meeting held with the object of forming a gang for 
the commission of theft and of evidence as to 
the discovery of proceeds of certain thefts in his 
house. The approver's statement was considered un- 
reliable and the evidence as to the discovery of 
stolen property was held to be insufficient to prove 
that the accused was a member: of the gang. The 
accused was, subsequently prosecuted for an offence 
under s. 413 of the Penal Code in respect of the 
discovery of stolen property: 

Held, that the two trials were not based on the-same 
facts and that the accused could not in the former 
trial, when he was tried along with other persons, 
have been charged with an offence under s. 413 of the 
Penal Code and that, therefore, s. 403 of the Cr. P.O» 
did not bar the subsequent trial. 

Case reported by the Sessions Judge, 
Karnal, with his No. 166-J of 3lst March 
1925. 

FACTS.—The applicant Chhajju was 
tried by the Assistant Sessions Judge of 
Rohtak on a charge under s. 401, Indian 
Penal Code, and acquitted. Immediately 
after that, he was arrested by the Police 
and challaned under ss. 457 and 415, Indian 
Penal Code. The case is being tried by the 
Revenue Assistant, Magistrate First Class, 
under s. 418, Indian Penal Code only, the 
charge under s. 497 having been dropped 
by the Public Prosecutor. Chhajju has 
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filed the present application to this Court 
for revision. 4 


GROUNDS.—The petitioner's conten- 
tion is that as he was tried by a Court of 
competent jurisdiction and acquitted on one 
charge, on the same facts he cannot be tried 
for another offence, and reliance is placed 
on s. 403 (1) of the Cr. P. C. 

After hearing his Counsel I am of opinion 
that this contention is right. The judg- 
ment of the Assistant Sessions Judge con- 
tains the following sentence:— 

“Section 413 of the Indian Penal Code 
makes the habitual receipt of stolen pro- 
perties an offence by itself and although 
Chhajju may be guilty under that section, 
the offence under s. 401 has not been 
brought home to him.” 

It is evident from this fact that if the 
Assistant Sessions Judge had chosen he 
could have framed a charge under s. 418, 
Indian Peral Code, against him. As he did 


not ‘do so, the applicant is not liable to be 


put upon his trial twice over on the same 
facts. The rulings cited by the applicant's 
Counsel In re Pundalik Shankar Gujar (1), 
Emperor v. Jhabbar Mull Lakkar (2) and 
In re, Chinnappa Naidu, (3), are very clear 
on the point. The case is, therefore, sub- 
mitted to the High Court for revision with 
a recommiendation that the proceedings 
under s. 413, Indian Penal Code, against 
him be quashed and the applicant who is 
on bail be discharged therefrom. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

ORDER.—Chhajju was tried with nine 
other persons for an offence under s, 401, 
Indian Penal Code, and acquitted. He has 
now been prosecuted for an offence under 
s. 413, Indian Penal Code, and the Sessions 
Judge, being of opinion that the acquittal 
in the formar case is a bar, under s. 403 (1) 
of the Cr. P. C. to the second trial, has for- 
warded the case to this Court with the re- 
commendation that the proceedings be 
quashed. < z 

The case against Chhajju at the former 
` trial consisted firstly of an approver's state- 
“mentas to Chhajju having attended a meet- 
ing, held with the object of formizg agang 


(1) 86 Ind. Cas. 479; (1924) A. I. R. (B.) 448; 26 Bom. 


L. R. 440; 26 Cw. L. J. 
(2) 72 Ind. Oas. 973; (1923) A. I. R. (O.) 119; 490 

924: 24 Cr. L. J. 509. 

-< (8) 76 ind. Cas. 708; (1924) A. I. R. (M.) 478; 19 L. 
$w. 31; (1924) M. W. N. 153; 25 Cr. L, J. 244. 
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for the commission of thefts, at which. it 
was arranged that the property stolen, except 
cattle, should be made over do him, and 
secondly of evidence as to the discovery of 
proceeds of six of the theffs in his house. 
The approver's statement about the meet- 
ing was considered unreliable, and the 
evidence as to the discovery of stolen pro- 
perty in Chhajju’s house was held to be 
insufficient to prove that he was a member 
of the gang, so he was acquitted. 

The present trial for an offence under 
s. 413, Indian Penal Code, is not barred 
unless (1) it is based on the same facts as 
those on which the former trial proceeded, 
and (2) the offence under s. 413, Indian Penal 
Code, is one for which a charge might have 
been made against Chhajju under s. 236 
of the Cr. P. C. in the former case. It 
appears tome in the first place that the 
two trials are not based on the same facts, 
for the charge for an offence under s. 401, 
Indian Penal Code, rested primarily on 
the approver’s statement about Chhajju. 
having being present at a meeting held for 
the purpose of forming the gang, and it 
was because that statement was disbtlieved 
that the prosecution failed. The approver’s 
statement is not part of the material on 
which the prosecution for the offence under 
s. 413, Indian Penal Code has been institut- 
ed, but this prosecution will be based entire- 
ly on the evidence as to the discovery of the 
stolen property in Chhajju’s house, which 
it was held in the former. trial did not prove 
his membership of the gang. i 

In the second place'I am unable to agree 
with the learned Sessions Judge that 
Chhajju could have been charged with an 
offence under s. 413, Indian Penal Code, in 
the former trial. It is unnecsssary for me 
to express an opinion as to whether he could 
have been charged with that offence in ac- 
cordance with s. 236 of the Cr. P. ©. if he 
had been tried alone, The important point 
which the learned Sessions Judge has over- 
looked is that Chhajju was being tried 
jointly with other persons, with regard to 
whom the allegation was only that they had 
committed an offence under s. 401, Indian 
Penal Code, by being members of a gang of 
thieves, and not, as in Chhajju’s case, that 
they were receivers of the stolen property. 
Section 236 of Cr. P..C. would not have 
empowered the Court in the former case 
to charge Chhajju with an offence under 
s. 419, Indian Penal Code, unless his trial 
for that offence could have proceeded joint-- 


+ 
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ly with the trial of his co-accused for the 
offence under s, 401, for s. 236 of the Cr. P. 
©. must ba read with ss. 233 and 289. 
Section 239 enumerates the persons who 
may be chargetl and tried together, and the 
only clauses in this section which need to 
be considered are clauses. (d) and (e), Clause 
(d) does not apply as the offence of receiv- 
ing stolen property and the offence of be- 
longing to a gang of thieves relate to 
separate transactions. Clause (e) also does 
not apply as an offence under s. 401, Indian 
Penal Code, cannot be said to include 
theft, forit is committed as soon as a gang 
of persons associated for the purpose of 
habitually committing theft is formed and 
before any theft is actually committed by 
them. I hold, therefore, that Chhajju could 
not have been charged with the offence 
under s, 413, Indian Penal Code, in the 
former case, in which other persons were 
being tried with him for an offence under 


; s. 401. 


= 
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The present.trial is consequently not 
barred by Chajju’s acquittal in the former 
case, and it will proceed. 

The records will be returned. 

Z, K. ` Records returned. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATIONS Nos. 157, 
158 AND 159 or 1924, 

November 17, 1924. 
Present :—Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 


HASSOMAL M. GURBUKANJI—APPLICANT 


Versus ‘ 
EMPEHROR—RESPONDENT. 

Bombay District Municipal Act (ITI of 1901), ss. 8 
(8), 107, 181, 154 (2), 155—Notices under ss. 107, 131 
—Service on agent-—-Non-compliance with notice—~ 
Prosecution of agent—Conviction, legality of. 

Under s. 154 (2) of the Bombay District Municipal 
Act it is open to a Municipality to issue notices under 
ss. 107 and 131 of the Act to the owner of the premises 
without specifying his name, ahd where this is done 
and the notices are served on a person who is the owner 
of the premises, it is open to the Municipality to prose- 
cute such owner for an offence under s. 155 of the Act. 
Where,however, notices are issued to a person by name 
and are served upon another person, the latter cannot 
be prosecuted or convicted for an offence under s. 155 
merely because he falls within the definition of an 
owner as laid down in cl. (8) of s.3 of the Act or 
because he accepted service of the notices as agent of 
the person to whom the notices were addtessed, [p. 
187, col. 1.] : | 
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Sections 107 and 131 of the Bombay District Munici- 
pal Act provide for issue of notices but non-compli- 
ance with such notices is made punishable under 
s. 155 of the Act and a prosecution in respect of such 
non-compliance -must be under the latter section and 
not under ss. 107 and 131. [p. 188, col. 1.] 

Criminal revision against the conviction 
and sentence dated the 17th July 1924 by 
the Division Bench of Magistrates. 

Mr. Partabrat D. Punwani, for the Appli- 
cant, 

Mr. T. G. Elphinsion, Public Prosecutor, 
for the Crown. 


JUDGMENT.—Notices were issued 
under ss, 107 and 131 of the Bombay District 
Municipal Act III of 1901 to one K, 8 
Ramzan Abdullah per 
Gurbuxani and Kazi Audul Aziz requiring 
him (1) to renew down-take pipes and 
gratings and (2) to repair the flush tank 
attached to a water closet and (3) to lime 
wash certain premises which belonged to 
him. ‘These notices were not complied with 
the Municipality thereupon filed three 
different prosecutions describing the 
accused as K. S. Ramzan Abdullah per 
Hassomal, M. Gurbuxani. All the three sum- 
monses were served on Hassomal, M, Gur- 
buxani, who is the present applicant. He did 
not personallyattend at the hearing but sent 
his Pleader who admitted: before the Court 


that the applicant was a trusty of the pre. 


misesin question and was recovering rent 


from the tenants. On this admission the’ 


“D” Bench of Honorary Magistrates fined 


“the applicant Rs. 5-0-0 in each of the cases 


for failure to comply with the notices. He 
now comes to us in revision. 

We think that the notices issued by the 
Municipality were not proper. Under s. 154 
cl. (2) of the District Municipal Act, it was 
open to the Municipality to issue the notices 
addressed to the owner of the premises 
without specifying his name, If they had 
done so, at would have been open to them 
to prosecute the applicant as the owner of 
the premises as defined ins. 3, cl. 8 of the 
Act. ‘The notices were, however, addressed 
to Khan Saheb Ramzan Abdullah by name 
and it is open to theapplicant to contend 
that he could not be prosecuted for failure 
to comply swith notices addressed to another 
person and delivered to him as the agent 
of that person. Again the same mistake 
was committed by the Municipality in 
launching their prosecutions against K.S. 
Ramzan Abdullah per Hassomal M. Gur- 
buxani and not against the applicant pèr- 


Hassomal. M. ` 
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sonally. The applicant is, therefore, justifi- 
ed in raising the further technical plea 
that he was not served as an accused person 
and could not be convicted. on the com- 
plaints as laid. ` . 

The conviction of the applicant must, 
therefore, fail both on the ground that the 
notices were defective and that the pro- 
cesses were directed against K. S$, Ramzan 
and not against him as an accused person. 
We further find that the Bench Magistrates 
- have not specified the section of the Act 
under which the applicant was convicted. 
Sections 107 and 13! of the Act provide for 
issue of notices but the non-compliance 
with such notices is made punishable under 
s.155.0of the Act and the prosecution and 
conviction of the applicant, if any, should 
have been under s. 155 and not underss. 107 
and 131 of the Act. 

We.set aside the convictions in all the 
three cases, and order the fines to be re- 
funded. 


Z. K, Convictions set aside. 





MADRAS HIGH COURT. 
CRIMINAL Revision Cass No, 121 or 1924. 
(CRIMINAL Reviston PETITION No. 104 oF 

1924). 

November 6, 1924. 
Present:—Mr. Justice Krishnan. 
KRISHNA IYER AND aNnoTHmR—AcCUSED 
—- PETITIONERS 
versus 
AYYAPPA NAITCK—Comp.atnant— 


RESPONDENT. 
Penal Code (Act XLV of 1860), s. 480—HEasements 


Act (V of 1882), s. 13 (b)— Mischief, what amounts to— 


Partition—Right to carry water through channel exist- 
ing on joint lands, whether transferred—Channel filled 
up—Wrongful loss—O fence. | 
To constitute the offence of- mischief it is not 
sufficient .to show that loss has been caused to the 
complainant, it is necessary further to show that the 
loss was wrongful loss and that the accused had the 
intention to cause or a knowledge thet his act was 
likely to cause loss to the complainant. [p. 188, col. 2.] 
- On a partition between the complainants and the 
accused, who were members of a joint family, certain 
fields fell to the share of the former and other fields 
fell to the share of the latter. On the lands allotted 
to.the accused there had existed a channel for a long 
_ number of years which was used for carrying water 
to the fields. which had been allotted to the complain- 
ants. . Some years after the partition the accused filled 
up,the channel with the result that water could not 
be carried to the lands of the complainants for pur- 
poses of irrigation; 
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Held (1) that under s. 13 cl. (b) of the Hasements 
Act the right of carrying water through the channel 
to their fields passed to the complainants on partition ; 
[p. 189, col. 1.] . 

(2) that the loss caused to the complainants -by the 
channel being filled up was wrbngful loss and the 
accused must be presumed to have had the knowledge 
that their act in fillmg up the channel was likely to 
cause such wrongful loss to the complainants and that 
consequently they were guilty of an offence under 
s. 430 of the Penal Code. [ibid.] 


Petition, under ss. 435 and 439 of.the 
Or. P. ©., 1898, praying the High Court to 
revise the judgment of the Court of the 
Sub-Divisional Magistrate, Koilpatti, in 
Cr. A. No. 42 of 1923, preferred against the 
judgment of the Court of the Second Class 
roe -Koilpatti, in ©. C. No. 166 of 


Dr. S. Swaminathan and Mr. T. M. Rama 
Iyer, for the Petitioners. 

Mr. K. S. Ramabhadra Iyer, for the Re- 
spondent. 

The Public Prosecutor, for the Crown. 


JUDGMENT.—This is an application 
to revise the conviction, under s. 430, Indian 
Penal Code, of the petitioners, which was 
confirmed in appeal by the Sub-Divisional 
Magistrate of Koilpatti. 

It is contended that on the findings of the 
Appellate Magistrate, the offence charged 
under s, 430, Indian Penal Code, has not 
been made out. The Appellate Magistrate 
found that a channel existed between the 
Re-Survey Nos. 252 and 253, belonging to 
the accused and that it was a part of the 
channel, which carried water from the 
Periakulam tank to the complainant’s land, 
Re-survey Nos. 271 and 272. He also found 
that that part of the channel between Re- 
survey Nos. 252 and 253 had been filled up 
by the accused recently. It is contended that 
these findings are not sufficient to con- 
stitute the offence of mischief. The offence, 
as defined in the Penal Code, requires, as 
an essential element of it, that the accused 
had the intention to cause or the knowledge 
that their act was likely ‘to cause wrongful 
loss to the complainant. Dr. Swaminathan 
rightly points out thatit is not sufficient 
to show that loss has been caused to the 
complainant but is necessary to show that 
the loss was a wrongful loss and that his 
clients had the intention to cause or had 
knowledge that their act was likely to 
cause loss to the complainant. He contends 
that to constitute a wrongful loss in this 
case, the complainant was bound to show 
that the channel, which was filledup and 
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which was entirely on the land of the 
accused was a channel through which 
he had a right to carry water to his lands, 
No doubt that argument is correct, and 
itis also true that there is not a very 
clear finding, that the complainant had 
an easement right to carry such water. But 
on the fact found, by the Appellate Magis- 
trate, it seems to be clear that such a right 
did. exist. It is not necessary, therefore, 
to send the case back to him, for a fresh 
finding. He has found this channel existed 
for af least 30 years and that during these 
years, the lands, Re-survey Nos. 271 and 
272, were cultivated, with the water carried 
through this channel. ‘That would establish 
a right in favour of the. complainant, to 
carry water through the channel; but it is 
contended by Dr. Swaminathan that during 
“a portion of that period, all his lands, 
through which the channel from the tank 


passed, namely, Re-survey Nos. 255,254, 253, — 


252 and. 271 belonged to one and the same 
jointsfamily and, therefore, no question of 
easement right could arise and that as the 
partition in the family took place within l4 
years of the date of this complaint, sufficient 
time has not elapsed for the complainant to 
get an independent easement right in his 
own favour. Assuming that this is so, it 
should be remembered that the channel has 
existed for 30 years and, therefore must have 
existed at the time of the partition. If at the 
partition, as is conceded, nothing was said 
against the right in this channel not passing 
to the owners of Re-survey Nos. 271 and 272, 
wemusttakeit thatit did pass s. 13, cl. (b) of 
thé Easements Act lays this down. The 
question was considered by the learned 
Officiating Chief Justice in a case, reported 
as Sourtraja Naidu v. Rajagopalan (1). It 
must, therefore, be held that as no objection 
was taken at the time of the partition to 
this channel passing through, to Re-survey 
Nos. 271 and 272, the right to take water 
along that channel did actually pass to the 
persons to whoseshare the lands tell. From 
them it passed tothe present owner, the com- 
plainant. That being so, the filling up of 


that channel and thus prevénting water go-. 


ing from the lake to the complainant’s lands 
caused not merely loss to the complainant 
but wrongful loss. There is no difficulty 
in holding that the accused knew perfectly 
well that their act was likely to cause 
wrongful loss, when they filled up the 


(1) 81 Ind. Cas, 833; 20 L. W. 245; 47 M. L. eJ. 302; 
(1924) M. W. N. 678; (1924) A. I, R. (M.) 812. 


` MAHOMED Ù. MAHOMED IDRIS. 


» 
s 


189 
channel. The offence of. mischief is thus 
complete. The conviction under s. 430, 


Indian Penal Code, is clearly made out, as 
the accused knew that the prevention of the 
supply of water, necessary for agricultural 
purposes, would cause loss. 

In these circumstances, there is no ground 
for revision and the sentence of a fine of 
Rs. 50 was not by any means excessive. 

V. N. V, Petition dismissed. 

Z. K. 


SIND JUDICIAL COMMIS- 

SIONER’S COURT. 
CRIMINAL REVISION APPLICATION No. 24 
oF 1924. | 
March 25, 1924. 
Present :—Mr, Kincaid, J. C., and 
Mr. Aston, A. J. C. 

MAHOMED— APPLICANT 


versus 
MAHOMED IDRIS son or ABDULLA— 


OPPONENT. 
- Criminal Procedure Code (Act V of 1898), ss. 200, 489 
--Hxamination of complainant, object of—Asking 
complainant to subscribe on oath to complaint, whether 
sufficient—High Court, when will interfere—Partner 
rapun accounts—Penal Code (Act XLV of 1860), ` 
3.477 A: 


The object of the examination under s. 200 Cr. P. G, 
is to ascertain whether there is a prima facie case and 
to prevent the issue of process in cases where the 
examination of the complainant would show that the 
complaint was clearly false, frivolous or vexatious and 
that further proceedings would tend merely to harass 
unnecessarily an accused person and waste the time 
of the Court. ip. 190, col. 1.] l 

When a complaint is in writing and is sufficiently 
clear it would be a sufficient compliance of s. 200 of 
the Or. P. C., if the Magistrate reads it over to the 
complainant and the complainant on oath is asked to 
subscribe it and it is only when the written complaint 
is obscure or vague that the Magistrate is bound to 
examine the complainant at sufficient length for the 
purpose of clearly ascertaining the allegations on 
which the complaint is made. [2bid.] 

When a partner of a firm has been appointed to 
manage ifs business and write its accounts and he 
falsifies its accounts, he is liable under s. 477-A of the 
Penal Code. [ibid.] 

Emperor v. Lalloo Ghella; 6 Bom. L. R. 553; 1 Cr. 
L. J. 757 followed. 

No doubt itis undesirable that the discretionary 
powers of Courts should become crystallized but it is 
well-established that only in exceptional cases should 
the High Couré interfere in revision in pending cases. 
[p. 190, col. 2.] 

Murlidhar Jeramdas v. Naraindas, 27 Ind. Cas. 
205; 8 8. L. R. 143; 16 Cr. L. J. 141, followed. 


Application to revise an ‘order of the. 
Special First Class Magistrate, Karachi, 
dated the 25th January 1924... "a 


¢ 
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Mr. Tahilram Maniram, for the Appli- 
cant. 

Mr. Hassomal M. Gurbuxani, for the 
Opponent. 

Mr. T. G. Hlphinston, Public Prosecutor, 
for the Crown. 

J UDGMENT.—This isan application 
for revision of an order of the Special First 
Olass Magistrate, Karachi, issuing process 
against the applicant under ss. 408, 468 and 
477 (a) of the Indian Penal Code. 

Mr. Tahilram who appears for the appli- 
cant has urged two grounds for interfer- 
ence by this Court. Firstly that the com- 
plainant was not examined by the Court as 
required by s. 200 of the Cr. P. C. and 
secondly that the complaint upon which 
process was ordered to issue did not 
disclose the commission of the offence in- 
respect of which process was issued. 

With regard to the first of these grounds 
it appears that the learned Magistrate put 
the complainant on oath and the complain- 
antstated that the complaint was true to the 
best of hisknowledge. It has been pointed out 
in Mr. Sohoni’s Commentary (10th Edition, 


page 568) on the Code of Criminal Procedure ' 


“that the object of the examination under 
s. 200 is to ascertain whether there is aprima 
facie case and to prevent the issue of 
process in cases where the examination of 
the complainant would show that the com- 
plaint was clearly false, frivolous or vexa- 
tious and that further proceedings would 
tend merely to harass unnecessarily an 
accused person and waste the time of the 
Court. And ithas been held in Bombay 
that when a complaint is in writing and is 
sufficiently clear, it would be a suffici- 
ent compliance of s. 200 if the Magistrate 
read it over to the complainant and the com- 
plainant on oath is asked to subscribe it and 
it is only when the written complaint is ob- 


scure or vague that the Magistrate is bound . 


to examine the complainant at, sufficient 
length for the purpose of clearly ascertain- 
ing the allegations on which the complaint 
is made. In considring the complaint filed 
in this case it is clear that the¢act of en- 
trustment is implied from the facts men- 
tioned in the complaint. The complainant 
stated on oath that the accused had charge 
ofall the cash and also the receipts obtain- 
ed by the sale of pearls. It is also stated 
in the complaint that the accused kept the 
accounts aswell. It is further stated that 
the accused went to Bombay, sold pearls. 
belonging to the partnership there and 


tires 
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did not give credit for the full value sold 
but showed a smaller quantity than the 
quantity actually got. Itis further shown 
in the complaint that during proceedings 
before an arbitrator, an acgount-buvok was 
produced which showed that there were 
grave discrepencies between the accounts 
of the partnership as originally kept and 
the accounts as kept by the accused, Seven 
separate items were referred to in which 
accused in his account-book indicated that 
larger amounts were spent on behalf of the 
partnership than those originally shown in 
the partnership books. In addition to this 
complainant alleged that theaccused debited 
the partnership account withsums paid to his 
own private servants that he debited to the 
partnership asum paid toapersonnamed Phul 
for Novemberand December when the part- 
nership had actually ceased on the31st Octo- 
ber and that’ he drew Rs. 300 himself as 
salary instead of Rs. 30 which he was entitl- 
ed to draw. It has been held that where 
a partner ofa firm has been appointed to 
manage its business, write its accounts and 
he falsifies its accounts, he is liable under 

s.477-A. See Emperor v. Lalloo Ghella (1). 
i think there can be no doubt that the com- 
plaint prima facie discloses the commis- 
sion of the offences in respect of which 
process is issued and the learned Magis- 
trate was clearly justified in making the . 
order which he did. 

Now, apart from this, although I agree 
with the opinion of Sir Lawrence J enkins, 
that it is undesirable that the discretionary 
pewers of Court should become crystallized. 
See Emperor v. Bankatram Lachiram (2). 
I entirely agree with the view expressed by 
Pratt, J. G., and Hayward, A. J. C., that it 
would seriously impede the administration 
of justice if parties were encouraged to 
come to this Court from time to time before 
the completion of a trial and view expres- 


sed in the case of Murlidhar Jeramdas | 


v. Naraindas (8) that only in exceptional 
cases should the Court interfere 1 in revision 
in pending cases. 

In the circumstances mentioned I dismiss 
the application. 

K. 3. D. Application dismissed. 

(1) 6 Bom. L. R. 553; 1 Cr. L. J. 757. 

(2) 28 B. 533; 6 Bom. L. R. 379; 1 Or. L. J. 390. 

(3) 27 Tnd. Cas. 205; 8 S. L. R. 143; 16 Or. dr J. 141. 


(88 1. ©. 1925). 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 69 or 1925. 
s March 4, 1925. 
Preseni:—Mr. Justice Sulaiman. 
Musammat MUNNO DEVI—APPLICANT 


versus 
Tue MUNICIPAL BOARD, AGRA— 
OPPOSITE PARTY. 

U. P. Municipalities Act (II of 1916), ss. 178, 186, 
807-—A pplication for sanction to erect building— 
Building commenced before grant of sanction—Notice 
to demolish, failure to comply with—Offence-—Sanction 
subsequently granted, effect of. 

Where a person who -has made an application 
under s. 178 of the U. P. Municipalities Act for 
sanction to erecta building, commences the con- 
struction of a building in anticipation of sanction 
he is guilty ofan offence under s. 185 of the Act 
and it is immaterial that the sanction is‘ subsequent- 
ly granted by the Municipality. [p. 192, col. 1.] 

‘Similarly, where such a person is required by 
notice to pull down the construction erected by him 
without the sanction of the Municipality, and fails 
to-comply with the requirements of the notice he 
is guilty of an offence under s. 307 of the U. P. 
Municipalities Act, and the mere fact that the sanc- 
tion was subsequently granted does not absolve him 
from liability. [p. 192, col. 2.] l 

Criminal reference made by the Sessions 
Judge, Agra, dated the 20th December 1924. 

e 


JUDGMENT.—This is a Reference by 
the Sessions Judge of Agra recommending 
that the convictions of Musammat Munno 
Devi, a school teacher, under ss, 185 and 
307 of the Municipalities Act (Local Act 
II of 1916 as amended by Act II of 1919) 
and the sentences of fine of Rs. 10 on each 
count be set aside. 


The facts are not in dispute. The lady 
applied to the Municipal Board ‘on the 


29th of July 1924 for permission to re-build | 


certain parts of her house, but in her 
application she did not clearly specify 
the extent of the proposed building. On 
the 30th of July the Municipal draftsman 
prepared a map showing the western side 
of the buildingonly. Acting. probably on 
the approval of the Ward Member she 
began to build in anticipation of sanction. 
On the 25th of August she applied for the 
preparation of a new plan including both 
the western and eastern sides. The Board 
ordered a new plan to be prepared and the 
applicant to deposit the necessary fees. 
On the 2nd of September before any final 
orders had been passed on her application 
the Board served a notice on her to remove 
the building already constructed. Later 
on, namely, on the 6th of September the 
Board sanctioned permission to build the 


% 
+ 
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western half of the building. She stopped 
going any further with the construction 
and applied to the Board stating that she 
had constructed the building in anticipa- 
tion of sanction because her house was 
cracked and was in danger of falling down 
if she did not repair it. On the 19th of 
September she was prosecuted for build- 
ing without permission and also for failing 
to comply with the orders of the Board. 

The learned Magistrate came to the con- 


clusion that she did begin to construct. 


parts of the building before ‘leave was 
granted to her. He also found that the 
leave was confined to the construction on 
the western side only and that no order 
on her application to build on the eastern 
side had yet been finally passed.. Her 
application for such a permission is still 
pending. As to the construction on the 
eastern side the learned Magistrate on 
inspection has found thatthe oldchajja pro- 
jecting on this side has been ° enlarged 
and now extends as far as her chabutra. 
The evidence of the Chief Sanitary In- 
spector was to the effect that a verandah 
and a latrine were being built in August 
and that the said latrine was in the bal- 
cony. He further stated that the balcony 
was covered with tin. In this he was sup- 
ported by another witness who occupies 
an adjacent house. On the day when the 
Magistrate inspected the locality he how- 
ever did not noticeany tin covering. The 
construction had apparently been partially 
removed though perhaps net completely. 

The learned Magistrate justly commented 
on the unsatisfactory way in which the 
Municipal Board acted in the matter. On 
the 2nd of September notice to remove 
the construction was issued which includ- 
ed constructions on both sides. On the 
6th of September sanction to construct 
the western portion was actually granted. 
Nevertheless on the 19th she was prosecut- 
ed with regard to both portions. The Muni- 
cipal Board also does not seem to have 
acted promptly on her application of July 
when the rainy season wason and her 
house must have been in some danger. 
The Board certainly cannot be congrat- 
ulated on the way in which it proceed- 
ed against the applicant. 

Technically speaking the applicant was 
guilty of beginning to make her construc- 
tion even on the western side*before for- 
mal sanction had been granted. Though 


the subsequent grant of the sanction ought, 
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to, have deterred the Board if it had 
acted reasonably from prosecuting her for 
building without permission, .it cannot 
obviate the fact that she did begin to 
build before any sanction had been granted. 
Furthermore no sanction has yet been 
ie for the construction on the eastern 
side 
Section 178 of the Municipalities ` Act 
requires that before beginning within the 
limits of the Municipality to erect a new 
building or new part of a building, or to 
re-erect or makea material alteration in a 
building, a person shall give notice of his 
intention to the Board. Under s. 179, 
sub-cl. (1) the Board may require further 
information and plans to be furnished 
Under's. 180, sub-cls. 3 and 4 ifthe Board 
neglect or omit for one month after the 
réceipt of a valid notice under s. 178 to 
make and deliver to the person who has 


given such notice an order of the nature | 


specified in sub-s. (1) of s. 180 such person 
may by a-written communication call the 
attention of the Board to the omission 
or neglect, and, if such omission or neglect 
continue for a further period of fifteen 
days, the Board shall be deemed to have 
sanctioned the proposed work absolutely, 
provided that he does not act in contraven- 
tion of the Act or any bye-law. In this 
s. 180 a. fifth clause has been added which 
is as follows:—‘“‘No person shall commence 
ahy work of which notice has been given 
under s. 178 until sanction has been given 
or deemed to have been given under this 
section”. Under s. 185 of the Amended 
Act “whoever begins, continues or completes 
the erection or re-erection of, or any 
material alteration in, a building or part of 
a building onnen “without giving 
the notice required by s. 178, or in con- 
travention of the provisions of s. 160 sub- 


s. (5) or ofan orderof the Board refusing . 


sahction or any written directjons made 
by the Board under s. 180 or any bye-law, 
shall be liable upon conviction to a fine 
which may extend to Rs. 500. 

It is, therefore, clear that she should 
not have commenced the work until sanc- 
tion had béen granted. The Board had not 
neglected or omitted to take steps on her 
application for one complete month nor 
did she by written communication call the 
attention of the Board to any such omis- 
sion or neglect and then wait for a further 
period of 15 days. No sanction, therefore, 
ean be deemed to have been given, The 
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offence mentioned under s. 185 was, there- 
fore, technically committed, 

As to the notice to remove the construc- 
tions made by her itis to be noted that before 
the period ofthe notice had expired the 
Board sanctioned permission to build the 
western half of the building. There was, 
therefore no disobedience so far as this 
part of the construction was concerned. 
With regard to the eastern portion the 
Board had apparently issued notice for 
demolition on the strengh of its bye-law 
No. 19 which provides that no erection 
or construction will be allowed over any 
existing chabutra situated in any road or 
lane less than 16 feet wide. The Board 
had power -under s. 198 of the Act to 
make such a bye-law. But she apparently 
did remove the tin covering though 
possibly not within the time fixed by the 
notice, if the evidence of the Chief Sani- 
tary Inspector is to be believed. As the 
tin covering did not exist when the Magis- 
trate inspected the locality it does appear 
that she has at any rate partially removed 
the construction leaving very little of it 
still in existence. Under these ‘circumst- 
ances an offence unders. 307 has” been 
technically committed. 

In view however of the conduct of the. 
Municipal Board itself which has been 
adversely commented upon both by the 
Magistrate and the learned Sessions Judge 
and in view of the fact that she did stop 
further construction of the building after 
recelving the notice for demolition I do 
not think that this isa fit casein which 
anything more than a nominal fine sagala 
be inflicted on her. 

Accordingly while upholding the con- 
viction I reduce the finesto nominal ones 
of rupee one each on the two counts. In 
other respects the order is upheld. 

Z. E. Conviction upheld; 

Fine reduced. 


(88 1. 0. 1925] ; 
ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 147 oF 

r 1923. 

February 27, 1925. 
Present:—®Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Piggott. 
B.ISHWARI PRASAD AND OTSERS— 
DEFENDANTS—APPELLANTS 
versus 


BABUNANDAN SHUKUL AND OTHERS— 


l PLAINTIFFS—RESPONDENTS. 
_ Hindu Law—Widow—Alienation by widow, when 
justified—-Arrears of rent in respect of lease taken 
. up by widow for personal benefit—Arrears of rent 
un respect of ex-proprietary tenancy—Necessity— 
Gift for charitable purpose, when to be upheld. 


Where zemindari property in the hands of a Hindu 
widow is attached in execution of a simple money- 
decree the question whether the purchaser at auction 
takes the whole estate or only the right, title and 
interest of the widow depends on the nature of ‘the 
suit in which the decree was passed. If the decree 
under execution was obtained upon a personal claim 
against the widow then only her interest passes by 
the sale; but ifthe suit was one in respect of the 
family estate then the whole inheritance passes by 
the execution sale. The same principles ‘apply to 
family property alienated by the widow. [p. 194, col. 2.] 

here a Hindu widow takes up a lease for her 
personal benefit, the arrears of rent due on account 
of the lease form a personal debt of the widow and 
she cannot alienate the family estate in her hands 
In satisfaction of such a debt. The same principle 
applies toan alienation of the family estate made 
by the widow in order to pay off arrears of rent 
in respect of an ex-proprietary tenancy which has 
come into existence by operation of law on the sale 
by the widow of a portion of the zemindari pro- 
perty. [p. 194, col. 2; p. 195, col. 1.] 

In every case in which an alienation by way: of gift 
for a religious or charitable purpose is made by a 
. Hindu widow holding an estate with the limited 
interest of such a widow the Court is bound to take 
into consideration the proportion borne by the pro- 
perty to the total estate in the hands of the widow on 
the date of such alienation. [p. 195, col. 2.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Daniels, dated the 10th 
May 1923. 


Mr. Iqbal Ahmad, for the Appellants. 
Mr. M. L. Agarwala, for.the Respondents. 


JUDGMENT. —These are four connect- 
ed appeals arising out ofone single suit. We 
need not go into the ‘circumstances under 
whichsfour appeals have come to be filed, 
Asa matter of fact, a learned Judge of this 
Court disposed of all the questions now in 
controversy in one single judgment, and 
the appeals before us challenge certain’ of 
his findings. The essential facts are that 
the last male owner of zemindari property, 
consisting of an eight-annas share in acer- 
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tain village, was one Sheo Dayal. He died 
without male issue. He left him surviving 
two widows and a daughter by each of 
them. The names of the widows are Musam- 
mat Gajra and Musammat Bachna. Of these 
the latter survived the former, The name 
of the daughter of Musammat Gajra is 
Chhutka, and Musammat Gaura is the 
daughter of M@Musammat Bachna. One 
Pashpat Nath was the son of Musammat 
Chhutka. On the 6th of June 1871 Musam- 
mat Bachna, beiug then in possession- of 
the entire eight-annas share, executed -with 
the concurrence of Pashpat Nath a deed 


of gift, by which she purported to transfer 


the same to her own daughter Gaura, The 
latter between the years 1873 and 1917 
executed a series of documents by which 
she alienated one fractional share after 
another of this property. The plaintiffs in 
the suit are three brothers, Babu Nandan, 
Jadu Nandan and Parmeswas, and it is 
admitted that they have succeeded to the 
estate of Sheo Dayal as the nearest rever- 
sioners under the Hindu Law, Pashpat 
Nath having pre-deceased Musammat Gaura, 
The suit was brought to set aside all the 
alienations made by Musammat Gaura and 
to recover possession of the property. The 
plaintiffs met with varying degrees of suc- 
cess in three Courts.. Finally a learned 
Judge of this Court partly decreed and 
partly dismissed their suit, and it is now 
necessary for us to set forth in detail the 
alienations complained ofand the manner in 
which they were dealt with by the learned 
Judge of this Court. The first deed execut- 
ed by Musammat Gaura was dated the 25th 
of May 1873 and conveyed to one Mulhai 
one-half of the estate of Sheo Dayal in her 
hands, that is to say, a four-annas share. 
This transfer has been upheld by the learn- 
ed Judge of this Court, who was in agree- 
ment on this point with the lower Appellate 
Court. Oa the lst of August 1895, Musam- 
mat Gaura sold to certain persons a one- 
anna share for Rs. 350. On the 8th of 
November 1906, she sold another share of- 
one anna for Rs. 349-15-0 practically to the 
same persons. Her next alienation was on 
the 7th of March 1907, when she .madea 
gift of a six-pies share to her family priest ` 
aman of the name of Mahadeo. Finally, 
on the 16th of October 1917, she sold 
another share of one anna far Rs, 350. ‘It 
may as well be noted that Mulhai, the 
ostensible purchaser under the deed of 1873, 
was admittedly a benamidar for one Harilrar 
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Dat, and that the subsequent alienations 
have all been to members of Harihar Dat's 
family. Even the six~pies share gifted to 
Mahadeo was sold by that donee to a mem- 
ber of the same family in July 1910. The 
suit is, therefore, being contested by the 
descendants of Harihar Dat. The deed of 
gift in favour of Mahadeo was set aside by 
the Trial Court, but was affirmed by the 
lower Appellate Court. The learned Judge 
of this Court came to the conclusion that he 
had to deal with a finding of fact which 
bound him to affirm the decision of the lower 
Appellate Court. We shall return to this 
point presently. The remaining deeds of 
sale were dealt with as follows. In respect 
of the deed of August 1, 1895, the learned 
Judge of this Court held that to the extent 
of Rs. 238-4-0, thig deed was executed for 
legal necessity, but that there was no legal 
necessity fgr an item of Rs. 111-12-0. He 
has framed his decree accordingly. In 
respect of the deed of November 8, 1906, the 
learned Judge has held, differing from the 
lower Appellate Court, that there was no 
legal necessity for the transaction, and he 
has set aside the alienation. With regard 
to the deed of October 16, 1917, he has 
held that only a sum of Rs. 128 out of the 
whole consideration was warranted by legal 
necessity, and he has framed his decree 
accordingly. The defendants have appealed 
against the decree of the learned Judge of 
this Court ın so far as it adversely affects 
them. Incidentally a difficulty has arisen 
owing to the fact that these defendants 
have allowed one of the original plaintifis 
by name Jadu Nandan to die while their 
appeal under the Letters Patent was pend- 
ing, and have failed to bring his legal 
representatives on record. This might have 


complicated the matter if we had come to 


the conclusion that any portion of the two 
appeals filed by the defendants must 
succeed, but the decision we come to is 
that the appeals fail on the merits. As 
regards the deed of the 16th of October 
1917, we may say at once that“ the finding 
of the learned Judge of this Court has 
not been seriously challenged. Fie pro- 
ceeds upon certain findings of fact, and on 
those findings he is obviously right in law. 
We might be content to say the same of the 
deed bearing date August 1, 1895, but as 
introducing acurious question of law which 
we have necessarily to deal with we may 
. mention what the point for decision was 
-jn respect of this earlier deed, . It appears 
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that Musammat Gaura, after selling the four- 
annas share in the year 1873, had taken a 
lease of some portion of that “share from 
her own vendees. She allowed the rent 
payable by her to fall into arrears and an 
item of Rs. 111-12-0 out of the consideration 
for the sale of August 1, 1895, was applied 
by her towards satisfying the arrears of 
rent thus falling due. Now the learned 
Judge of this Court has pointed out that 
there is clear authority of the Privy Council 
[vide Jugul Kishore v. Jotendro Mohun ` 
Tagore) (1)] for the principle that, if zemin- 
dari property in the hands ofa Hindu 
widow be taken in execution of a simple 
money-decree the question whether the 
purchaser at auction takes the whole estate 
or only the right, title and interest of the 
widow depends on the nature of the suit. 
If the decree under execution was obtained 
upon a personal claim against the widow, 
then only her interest passes; but if the 
suit was one in respect of the family estate, 
then the whole inheritance passes by the 
execution sale. The learned Judge of this 
Court was, in our opinion, obviously, right 
in holding that the same principles would 
apply to a voluntary alienation by the 
widow. The arrears of rent due from 
Musammat Gaura on account of the lease 
which she had taken up, presumably for 
her own personal benefit, formed a personal 
debt of that lady, and she could not alienate 
the family estate in her hands in satisfac- 
The learned Judge of 
this Court has rightly held that this item of 
Rs. 111-12-0 was not raised for any justifi- 
able legal necessity. This question crops 


up again in a somewhat more difficult form 


when we come to consider the sale-deed of 
the 8th of November 1906. The considera- 


tion for this deed also went to pay off 


arrears of rent due from Musammat Gaura 
on account ofa certain tenancy. The dis- 
tinction sought to be made between the 
two cases is that the tenancy in question 
now was one of a peculiar nature, namely, an 
ex-proprietary tenancy which had devolved 
upon Musammat Gaura by operation of law 
from the dateon which she sold the zemin- 
dari share of four annas in the year. 1873. 
The contention on behalf on the defendants- 
appellants is that in paying off the decree 
for arrears of rent in respect of this ex-pro- 
prietary tenancy Musammat Gaura was 
saving a portion of the family estate in her 

(1) 10 C. 985; 111. A. 66; 8 Ind. Jur. 455; 4 Sar, 
P. G. J. 553; 5 Ind. Dec, (x, $.) 657 (P. C.). 
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bands, and that this alienation must, there- 
fors, be put on the same footing as such 
‘alienations, for instance as a sale in order 
to obtain money to pay off arrears of Govern- 


ment revenue, which have been repeatedly 


upheld by this Court. On the whole we 
are satisfied that this contention cannot be 
upheld.: The ex-proprietary tenancy came 
into. existence by operation of law when 
Musammat Gaura sold a portion of the 
zemindari property. It cannot be said to 
have constituted a portion of the estate as 
it devolved upon her. She was not even 
bound in law to continue thetenancy and 
a relinquishment of the same in favour of 
the zemindars,as soon as she found that 
she could not carry on the cultivation and 
pay the statutory rent, would have put an 
end to the tenancy, leaving nothing which 
could possibly devolve upon any one after 
Musammat Gaura’s death. It must be re- 
membered. also that the tenancy would 
devolve according tothe strict rules laid 
down ins. 22 of the Local Tenancy Act. 
It by no means follows that it would have 
devolved upon the: present plaintiffs who 
are revérsioners of Sheo Dayal. Indeed, we 
may say without going into detail that it 
would have been extremely unlikely to so 
devolve. We find no adequate reason, 
therefore, for distinguishing between the 

arrears of rent due from Musammat Gaura 
` on account of ‘the ex-proprietary tenancy 
and the arrears due from her on account of 
the other tenancy which she had valuntari- 
ly taken up. The learned Judge of this 
‘Court was, in our opinion, right in respect 
of each of these deeds, and the appeals filed 
by the defendants fail. 


The two cross-appeals are on behalt of 


the plaintiff Babu Nandan, or of the said 
plaintiff jointly with his brothers they 
challenge the findings of the Single Judge 
of this Court in respect of the sale of 1873 
and the deed of gift of 1907. We are far 
.from saying that the question of legal neces- 
sity for the sale of May 25, 1873, is free 
from difficulty. We have listened to con- 
siderable argument on the point, and we 
have had to examine carefully the judg- 
ment recorded by all three Courts. We 
- think it suflicient to say, however, that, in 
‘our opinion, the learned Judge of this Court 
was right in holding that he had before 
him findings of fact by the lower Appellate 


. Court, resting upon evidence which that. 


Gourt was entitled to take into considera- 
.tion and-.not to be disturbed in. second 
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appeal. The appeal in respect of this aliena- 
tion, therefore, fails. 


With regard to the gift in favour of 
Mahadeo, we have come to the opposite con- 
clusion. To begin with, we think it very 
doubtful whether, as a question of law, a 
gift made to a family priest under the 
circumstances deposed to by Mahadeo him- 
self, and with a mere recital in the deed 
itself that the object of the gift was to 
obtain advantage in the next world, 
could be upheld as within the authority of 
a Hindu widow. We might have hesitated 
to interfere with the learned Judge of this 
Court on this ground alone, as here also he 
purports to proceed upon findings of fact ; - 
but one important consideration has, in our 
opinion, been altogether overlooked by 
him. There can be no doubt that in every 
case in which an alienation by way. of gift 
for religious or charitable purposes is made 
by a Hindu widow holding an estate 
with the lmited interest of such widow 
the Court is bound to take into considera- 
tion the proportion borne by the property 
gifted away to the total estate in the hands 
of such.widow. The learned Judge of this 
Court, laying stress on the fact that the 
gift is one of six-pies share only, treats it as 
amounting to no more than one-sixteenth 
of Sheo Dayal’s estate in the hands of his 
daughter. Even this is a large proportion, 
particularly for a gift of the particular 
nature ofthe one which we are considering. 
But the fact of the matter is that ib was a 
gift of a-six-pies share out of two-annas 
share, which represented all that was left 
of the estate in Musammat Gaura’s hands 
on the date of the gift. On this ground we 
think that the alienation ought not to have 
been supported. ; É 


The net result, therefore, is that the 
appeals of the defendants fail and are dis- 
missed with*costs. The appeals of the 
plaintiffs succeed to this extent that in 
modification of the decree of the learned 
Judge of thise Court, we set aside also the 
deed of gift of a six-pies share of the 7th 
of March 1907 and decree the plaintiffs’ 
claim in respect of the same. The appeals 
of the plainttfis both to the Single Judge 
of this Court and under the Letters Patent 


“must be held to haye succeeded in the pro- 


portion of a six-pies share to a’ four-annas 
share, and they must pay and receive costs 
in the lower Appellate Court and ‘in this, 
Court in proportion to ‘such failure and. 
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success. Costs of both hearings in this 


* Court will include fees on the higher scale. 


Z. K. Appeals dismissed. 
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PRIVY COUNCIL. 
APPEAL FROM THE MADRAS Hien Court. 
, February 20, 1925. 

Present: —Lord Shaw, Lord Carson, Sir 
John Edge, and Mr. Ameer Ali. 
Sreemanthu Rajah YARLAGADDA 
MALLIKARJUNA PRASADA 
NAYUDU BAHADUR Zemindar 
—APPSELLANT 
VETSUS 
RENDUCHINTALA SUBBAYYA 
AND OTHERS—RESPONDENTS. 

Privy Ceuncil,. appeal to—Practice—Concurrent 
findings of fact—Madras Estates Land Act (I of 1908) 
-—Private land of zemindar, whether question of fact. 

Itis the practice of the Privy Council not to inter- 
fere with concurrent findings of fact of the Courts 
in India. 

The question whether certain land is “private land” 
of the zemindar within the meaning of the Madras 
Estates Land Act, is one of fact and the Privy 
Council will not disturb the concurrent findings of 
fact arrived at by the lower Courts with regard to 
such a question. 

Messrs. L. De Gruyther and Narasimham, 
for the Appellant. 

JUDGMENT. 

Lord Shaw.—The question that arises 
in this appeal has reference tothe rights 
of permanent occupancy of certain raiyats 
who possess lands in the village of Majeru. 

Under the Madras Act I of 1908 the 
- right of ratyatsto such permanent occupancy 


of raiyati land is declared. And ratyatiland . 


“means cultivable land in an estate other 
than private land.” ‘‘ Private land means 
the domain or home farm land ofa land- 
holder.” = 

The zemindar, the appellant, attempted 
‘to show in both of the Courts below that 
the lands in suit were “private lands” 
within the meaning of the Act and that he 
accordingly was entitled to eject the occu- 
pants therefrom, 

The question thus raised was one of fact. 
‘There are concurrent judgments in the 
‘Courts below to the effect that the lands 
weré not private. It follows as a matter of 
law that the permanent occupancy of the 
raiyats was affirmed by those ‘Courts. This 
e right is also affirmed by this Board. They 
- ‘proceed upon the settled principle that this 
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Board does not interfere with concurrent 
findings of fact in the Courts below. The 


appeal will accordingly, under the recom- 
mendation of their Lordships to His Majesty, 


be dismissed: 


No one appears for the respondents, so 
there will be no costs of this appeal. 

Z. K. Appeal dismissed. 

Solicitor for the Appellant: —Mr. Douglas 
Grant. - . 

Solicitor for the Respondents:—Mr. E. 


- Dalgado. 


MADRAS HIGH COURT. 
Crvit Revision Parrmon No. 487 or 1924. . 
December 3, 1924. 


Present :—Mr. Justice Madhavan Nair. 
T. N. RAJAGOPALACHARI—PETITIONER E- 
Versus gf 


NARASIMHA THATHACHARIAR AND 


OTHERS —RESPONDENTS, r” 

Civil Procedure Code (Act V of 1908),70. 2X, r. 18, 
0. XLIII, r. 1 (d)—Application to set aside ex parte 
decree—Order, conditional—Condition not complied 
with—-Application, dismissal e ppeal, whether lies. 

On an application to settašide an ex parte decree 
the Court passed an order that the decree will be set 
aside if the petitioner will pay to the plaintiff all costs 
incurred by him and deposit the decretal amount into 
Court within a certain period. A note was made on . 
the order that the petition will be called for final 
disposal on a certain date. On the date on which the 
application was taken up for final disposal, petitioner 
applied for permission to give immoveable property as 
security for the decretal amount. The Court dismiss- 


‘ed the application to set aside the ex parte decree on 


the ground that the money had not been deposited: in 
Court. Against this order the petitioner preferred 
an appeal but the appeal was dismissed on the ground 
that the order of the Trial Court that the ex parte 
decree would be set aside provided the petitioner 
paid the costs of the plaintiff and deposited the 
decretal amount into Court within a certain period not 


having been appealed against had become final and 


that an appeal against the order finally dismissing 


‘the application to set aside the ex parte decree was 


not sustainable: 

Held, (1) that the first order .of the Court was merely 
conditional and that, therefore, it was not open to 
the petitioner to prefer an appeal against that order; - 
[p. 197, col. 1.] < 

(2) that the final order dismissing the application.to 
set aside the ex parte decrees was open‘to appeal under 
O. XLII, r. 1 (d) of the O. P. O. and that the District 
Judge should, therefore, have decided the appeal on 
the merits. [p. 197, col. 2.] 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India. Act, 
praying the High Court to revise an order, 
dated the 29th March 1924, of the District 


[88 1, O. 1925) 


Court, Chingleput, in Miscellaneous Appeal 
No. 32 of 1923, against that of the 
Court of the District Munsif, Chingle- 
put, in M. Pi No. 538 of 1923, in O. S. 
No. 185 of 1923. >» 

Mr. O0. P. Venkataraghava 
Appellant. 
Mr. C. Narasimhachariar, forthe Respond- 
ents. l 


chari, for the 


$ 


JUDGMENT,—The first defendant igri 


the petitioner. The facts. of.the .case are 
clearly set out in ihe6rder-6fthe learned 
District Judgert-These ‘appear to be as 
follows. A mbney-deeree was passed ex parte 
against the petitioner. He putin an applica- 
tion to set aside the ex parte decree and on 
that application the learned District Munsif 
passed an order to this effect that “the 
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ex parte , decree will stand set aside ifin ` 


2 weeks petitioner pays to plaintiff all 
costs of suit so far incurred unconditicnally 
and further he puts the suit amount and 
interest decreed into Court in 14 days. 
If he does not pay, petition will stand 
dismissed with costs.” He also made a 
mote on the order that the. petition is to 
be calléd for final disposal on the 13th 
September 1923. It appears from the 
B diary that this application was postponed 
from time to time and it was posted for 
final disposal on 20th September 1923. 
On that date an application was made by 
the petitioner for permission to give im- 
moveable property as security for the 
amount, The District Munsif disposed of 
this petition as well as the original petition 
Miscellaneous Petition No. 538 of 1923, name- 
ly, the petition to set aside the ex parte dec- 
ree together and ordered “Money not put 
into Court. Application rejected.” This 
order is dated the 2nd of October 1923 and 
this was the order that was appealed 
against before the District Judge: The 
District Judge on the authority of a deci- 
sion in Venkataswami Naidu v. Shanmugam 
Pillai (1) held that it was open to the 
petitioner to file an appeal against the 
earlier order passed by the District Munsif 
dated the 29th of August 1923 and since 
he had not done so, that’ order became 
final and, therefore, he could not prefer the 
appeal against the order dated the 2nd 
of October 1923. The decisicn in Venkata- 
swami Naidu v. Shanmugam Pillai (1), 
laid down the proposition that an order 
like the one passed by the District Munsif 


(1) 32 Ind. Cas. 984 . 


. 
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in this case was a final order and appeal 
lay against such order under O, XLIII, r. 1, 
cl. (d), of the ©. P. C. But this decision 
has been set aside in Letters Patent Appeal 
by their Lordships. Mr. Justice Oldfield and 
Mr. Justice Bakewell in Venkataswami ` 
Naidu v. Shanmugam Pillai (2) in which 
the learned Judges held that the order 
was .only a conditional order and that there 
ismo appeal-against it. Therefore, accord- 
ing‘to this; it was not open to the petitioner 
to prefer an appeal against the prior order 
passed by the District Munsif and the 
learned District Judge should, therefore, be 
asked to hear, the appeal against the 
last order on the merits. It is true that 
the District Judge has expressed his 
opinion on the appeal with regard to the 
merits also in a tentative way but the last 
paragraph of the judgment clearly shows 
that his order is based upon the pre- 
liminary objection which hee upheld, 
Therefore, the proper order in this éase 
to be passed is to set aside the order of 
the District Judge and send it down for 
fresh disposal according to law. 

Mr. Narasimhachariar the learned Vakil 
for the respondents argues that though the 
prior order is not appealable, still it is 
a final order in the sense that the District 
Munsif had no jurisdiction to extend the 
time given in that order and‘in support of 
hisargument hehas brought to my notice the 
following decisions: Idumbu Parayan v. 
Pethi Reddy (3) C. R. P. No. 110 of 1922 and 
Gopala Tyer v. Sannasi (4). I do not desire 
to express any definite opinion on the ques- 
tion with regard tothe interpretation of this 
order, because that will be a question which 
will legitimately arise before the District 
Judge when he considers the appeal on the 
merits. But since these decisions have 
been brought to my notice I might as 
well express my opinion with regard to 
their relevancy. It appears to me that the 
passage in Idumbu Parayan v. Pethi Reddy 
(3), is only an obiter dictum and the actual 
decision in. the case has nothing to do 
with the point now raised by the learned 
Vakil for the respondent and further the 
obiter dictum refers to the construction of 
a mortgage-decree; and in that respect 
the order referred to by the learned Judges 
certainly is distinguishable from the order 
under appeal in this case. The same may - 

) 43 Ind. Cas. 1; 6 L. W. 757; (1917) M. W. N. 815.. 


2 
6 54 Ind. Oas. 451: 43 M, 357 at p, 360; 37 M. L. J, 
695; 11 L, W. 25. °. 
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be said about Gopala Aiyer v. Sannasi (4). 
There the “default clause” was inserted in 
a decree for specific performance and it 
was held that the Court had no jurisdic- 
tion to extend the time conferred by the 
decree. That also is a case quite different 
from the present one, where we have 
' nothing`to do with the consideration of 
a decree -passed in the suit, I might 
also observe that the decision in ©. 
R. P. No. .110 of 1922 is clearly 
inapplicable to the facts of the present 
case, because so far as the facts appear 
from the short notes the learned Judge 
who disposed of that decision says that 
the application for extension of time 
was made after the expiration of the 
period mentioned in the order, thereby 
indicating that if the application was 
made before the expiration of the time, 
certainly the learned Judge would have 
dealt with it. In this case all the parties 
as well as the Court treated the prior 
order as a conditional order, because it 
appears as I have already pointed’ out 
from the note on the order passed on the 
first occasion that the petition was to 
be posted for the 13th September 1923 
meaning thereby that no final order has 
been passed Fupon it and the learned 
District Munsif would pass final orders 
only on that day, and the subsequent 
history of the application also shows that 
if was never intended to treat the order 
as a final one. The case is accordingly 
remanded to the District Judge to be dis- 
posed of according to law, 

_ The costs of this petition will be costs in 
the case. 

V. N. V. Case remanded. 


2. K. 
(4) 32 Ind. Cas, 401; 3 L. W. 29; 19 M. L. T. 137. ` 
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RANGOON HIGH COURT. 
CIvIL REVvISION No. 127 or 1923. 
December 4, 1923. 
Present:—Mr. Justice Garr. 
S. OPPENHEIMER & Co.—PETITIONERS 
VETSUS 
H.. LONG— RESPONDENT. 

Master and servant—Contract of service-—Promise 
to pay money for passage— Passage not actually booked 
— Passage money, whether can be claimed—Construction 
' Bf document. : 


LAJWANTI V. SAFA CHAND, 


[88 I. 0. 1925) 


An agreement of service contained a promise - by 
the defendant to pay the plaintiff money to pay his 
passage to some destination outside Burma to be 
determined by himself, Plaintiff demanded from the 
defendant a sum of money sufficient to pay his passage 
to the United Kingdom. Defendant contended that 
he was liable to pay the amount,only for a passage 
actually taken by the plaintiff and that the plaintiff 
was not entitled to claim passage money without 
actually taking a passage: TAN f 

Held, that under the agreement the plaintiff was 
entitled to claim the passage money irrespective of 
the fact whether he'actually took a passage or not. 


Mr. Patel, for the Petitioners. ; 

Mr. Clifton, for the Respondent. ` 

JUDGMENT.—I find no ‘ sufficient 
ground for interference in this case. It is 
not unlikely that the applicant intended to 
bind himself only to pay for a passage actual- 
ly taken by the respondent. But it may very 
well be that the respondent read the 
clause as entitling him to his passagemoney 
whether he actually took a passage or nob. 
And the clause as it stands clearly con- 
tains a promise -to pay the respondent 
money to pay his passage to some destina- 
tion outside Burma to be determined by 
himself. I think he is entitled to have that 
promise literally fulfilled. 
The application is dismissed witl? costs. 

ZIK, Application dismissed. 
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PRIVY COUNCIL. 
APPEAL FROM THE LAHORE HIGH Court. 
March 19, 1925. 
Present:— Lord Dunedin, Lord Shaw and 
Sir John Edge. 
Musammat LAJ WANTI AND oTHERS— 
APPELLANTS 
VETSUS 
SAFA OHAND AND OTHERS—RESPONDENTS. 

Appeal to Privy Council—Praectice—-Order in Council 
conformity of, to judgment—Persons deriving title from 
plaintiff, whether entitled to decree—Procedure, 

It is the duty of their Lordships of the Privy 
Council to see that the order which His Majesty 
makes in Council faithfully represents the advice 
which in the judgment they have said they would 
humbly tender to him, 


It is out of question that persons who assert that - 


they have a derivative interest in the stake ofa suit 
can, by getting added as plaintiffs, be associated in 


a decree in favour of the person who has the only `. 


real title. Ina case, however, where the question Of 
the interest acquired by such persons was raise 
before their Lordships, they gave a direction that the g 
judgment was to be without prejudice tothe right 
such persons to recover in respect of any ccnveyan 
or assignment made or of any contract to convey 
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assign, such share of the property recovered under 
the judgment as may appertain to them in respect of 
such conveyance, assignment or contract. 


Mr. W. Wallach, for the Appellants. 
Messrs. b. De Gruyther and S. Hyam, for 
the Respondents. 


JUDGMENT. 


Lord Dunedin.—This petition is 
presented under somewhat peculiar and 
unsatisfactory circumstances. In the recent 
appeal of Musammat Lajwanti, and others, 
judgment was pronounced in which their 
Lordships said that they would humbly 
advise His Majesty to allow the appeal 
and pronounce judgment in favour of the 
plaintiff. That by the expression “plaintiff,” 
their Lordships designated Musammat Laj- 
wanti alone without the addition of the 
other appellants, is made perfectly clear 
not only by the use of the singular and 
not the plural, but also by a sentence in 
the judgment in which their Lordships, 
after narrating the claim and suit of the 
Musammat, added, ‘ Certain persons who 
might have been respondents backed up 
the plaintif andiwere added as plaintiffs, a 
veryeunnecessary proceeding; as no decree 
could pass in their favour.” No representa- 
tion was made to their Lordships as to there 
being any error in this. 

On the judgment being presented to 
His Majesty in Council for embodiment 
in the formal order, the word “appellants” 
in the plural was used. The plaintiff and 
appellant, Musammat- Lajwanti, now pre- 
sents this petition to have the order made 
rescinded and an order pronounced in 
favour of herself alone. Now in ordinary 
circumstances this petition would be grant- 
ed as a matter of course. It is the duty 
of their Lordships to see that the order 
which His Majesty makes in Council faith- 
fully represents the advice which in the 
judgment they have said they would humb- 
ly tender to him. 

But the petition is opposed by the other 
appellants. The Counsel who at the hear- 
ing pleaded the case of the Musammat now 
appears for these other appellants and 
points out that the Musammat herself in 
her original pleading had set forth that by 
arrangement between her and three other 
appellants she was to take only three-fifths 
of all she recovered, the other two-fifths 
going to them; and itis further alleged 
that the Musammat herself has not autho- 
rized this petition, An affidavit is pre- 
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sented to that effect. 
affidavits. . | 

Their Lordships disregard the affidavits 
on both sides. They are quite contradic- 
tory and it is impossible to determine what 
the truth is. | 

Their Lordships have no doubt that the 
prayer of the petition must be granted in 
so far as it prays to have the order in 
Council made to conform to the judgment 
pronounced. Even had the facts now 
brought forward been clearly set before 
their Lordships, it would not follow that 
the judgmert would have been altered. It 
is out of the question that persons who 
assert that they have a derivative interest 
in the stake of a suit can, by getting 
added as plaintiffs, be associated in a 
decree in favour of the person who has the 
only real title, The respondents have an 
interest in this as well as the plaintiff. At 
least itis safe to say that no decree would 
have been granted in favoue of all the 
appellants jointly unless there had either 
been a consent signified by the respondents 
ora legal conveyance or assignment, pro- 
duced by the real plaintiff of a share of the 
subjects of the suit. 

At the same time their Lordships wish 
to do justice and not to allow anyone to 
take advantage of a slip in order. to appro- 
priate to himself property that is not fairly 
his. Their Lordships will, therefore, humb- 
ly advise His Majesty to rescind the order 
complained of and to pronounce judgment 
in favour of the plaintiff Musammat Laj- 
wanti alone, but with the addition that 
this judgment is to be without prejudice 
to the appellants other than Lajwanti to 
recover in respect of any conveyance or 
assignment made or of any contract to 
convey or assign, such share of the property 
recovered under the judgment as may ap- 
pertain to them in respect of such convey- 
ance, assignment or contract, 

As their Lordships think that both 
parties were in fault, there will be no costs 
of the petition. - 

ZK e Petition granted. 

Solicitors for the Appellants:—Messrs. 
T. L. Wilson & Co, 

Solicitor for the Respondents:—Mr, F, 
Polak. e 


It is met by counter 
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ALLAHABAD HIGH COURT. 
Execution First APPEAL No. 330 or 1924. 
March 25, 1925. 

Present :—Mr. Justice Sulaiman 
and Mr. Justice Boys. 

Babu RUDRA PRATAP SINGH— 

OgJECTOR—APPELLANT i 
VETSUS 
Raja SHARDA MAHESH PRASAD 
SIN GH—DEOREL-HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 58—Hindu 
Law—Decree passed against father, whether can be 
enforced against ancestral proper ty in the hands of 
son. 

Under s. 53 of the ©. P. C. property in the hands 
of ason or other descendant, which is liable under the 
Hindu Law for the payment of the debt of a de- 
ceased ancestor in respect of which a decree 


“has been passed must, for the -purpose of exe- 


cution, be deemed to be ‘the property of the deceased 
which has come to the hands of the son or other 
descendant as his legal representative. [p. 200, col. 2.] 

Where a decree for costs is passed against a Hindu 
father who honestly resists a claim to certain -pro- 
perty brought against him bya person who might 
have failed to establish his right, the decree might 
be enforced after the death of the judgment-debtor 
against ancestral property in the hands of his son 
by virtue of the provisions of s. 53 of the ©. P.C. [p. 
201, col. 1.] 

Execution first appeal from a decree of 
the Subordinate Judge, Mirzapur, dated the 
26th July 1924. 


Mr. H. K. Mukerji, for the Appellant. 


Mr. Harnandan Prasad, for the Respond- . 


ent. 

JUDGMENT.—This in an appeal by 
certain objectors arising out of an execu- 
tion proceeding. Briefly stated the facts 
of the case are as follows :—A Hindu widow 
was in possession ofa large estate situat- 
ed in the District of Mirzapur and in 
1913 she purported to surrender it in favour 
of Baijnath Prasad Singh the father of 
Babu 
appellant. She died soon after and a suit 
was instituted by Raja Tejbali Singh the 
father of Raja Sharda Mahesh Prasad Singh 
the defendant-respondent, for reeovery “ot 
possession. of the property claiming it by 
right of lineal primogeniture. He implead- 
ed certain relations of Baijnath Prasad 
Singh who were transferees from the widow 
but did not implead the present appellant 
Babu Rudra Pratap Singh. In this suit 
we understand that the present appellant 
actually appeared as a witness for his father 
at some stage of the proceedings and 
also joined his father in executing a sesu- 
rity bond in order to obtain a temporary 
stay. The case was fought up to the 
Prtvy Council. The ultimate result was 
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Rudra Pratap Singh the present: 
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that with the exception. of certain move- 
able properties the bulk of the property 
was given to Raja Tejbali Singh, Baijnath 
Prasad Singh died in January*1921 just 
before the judgment was pronounced by 
their Lordships of the Privy Council, though 
it is suggested on behalf of the respon- 
dent that he died after the arguments 
were over. 

The decree-holder has put the decree for 
costs in execution and has attached the 
joint ancestral property in the hands of’ 
the present appellant who is the son of 
the deceased judgment-debtor. 

Two objections were raised on behalf of 
the objector (1) that no credit had been 
given for Rs. 4,000 which had been de- 
posited in cash as security in the High 
Court, and (2) that the appellant was not 
the legal representative of the deceased 
judgment-debtor inasmuch as the pre~ 
vious suit had been contested by him in his 
personal capacity. 

With regard to the sum of Rs. 4,000 chess 
is no force i in this appeal. The amount was 
deposited as security buthas not yet been 
taken out by the decree-holder. He eean- 
not, therefore, be called upon to give cre- 
dit for it at once. If, however, he takes 
this amount out in execution of the decree 
credit will, offcourse, have to be given 
for it. : 

The main point raised in this appeal is 
that the appellant is not the legal repre- — 
sentative of the deceased judgment-debtor. - 
Before the passing of the new C. P. C., 
there was some conflict of opinion as to 
whether a decree-holder who had a decree 
against a Hindu father could proceed 
in execution after his death against 
the joint ancestral property in the hands ` 
of the son and could treat the son as the 
legal representative of his judgment-debtor 
That controversy has now been set at rest. 
by the inclusion of s.53in the new Code 
which provides that for the purpose of exe- 
cution property in the hands ofa son or 
other descendant which is lable under 
Hindu Law for the payment of the debt of a 
deceased ancestor, in respect of which’ a 
decree has been ‘passed, shall be deemed 
to be property of the deceased which has 
come to the hands of the son or other 
descendant as his legal representative. So 
the only point to consider is whether the 
property which is now to be attached is 
the property of the son or the other de-. 
scendant which is liable under the Hindu 
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law for the payment of the debt of the de- 
ceased ancestor. The debt was a judg- 


ment-debt against the father of the present . 


appellant and there is nothing to suggest 
that it was in any way tainted| with illegal- 
ity or immorality. Baijnath Prasad Singh 
had obtained a surrender from a Hindu 
widow and he was put in posses- 
sion, He was honestly 
claim brought bya third party and the 
present appellant also by his conduct 
approved of the defence raised by 
his father. It has been suggested on be- 
half of the appellant that the litigation 
was a mere speculation and gambling. 
This contention cannot be accepted. The 
deceased had been put in possession by a 
qualified owner and as defendant he was 
resisting aclaim brought by a person who 
might have failed to establish his right. 
There is no question of fraud or collusion 
and it is, therefore, impossible to say that 
the judgment-debt against Baijnath Prasad 
Singh was tainted with immorality or illeg- 
ality. It is open to the décree-holder to 
proceed in execution against the ancestral 
properéy inthe hands of the son which 
the Court is bound to treat as property 
of the deceased which has come to the 
hands of theson as his legal representative. 
The objection, therefore, has no force and 
must be overruled. — 

The result is that this appeal fails and 
is dismissed with costs. 

Z, K. Appeal dismsssed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Orvin APPRAL No. 134 or 1924, 
January 23, 1925. 

Present —Mr. Wazir Hasan, A. J.'C. 
RAZA MOHAMMAD KHAN AND ANOTHER—- 
DrrenpaANTs—APPELLANTS 

versus < 


RAM LAL KALWAR-—PLAINTIFR— 
RESPONDENT. 

Mortgage — Redemption — Usufruct appropriated 
towards interest on portion of mortgage-money—Interest 
payable on balance-—Period fixed for redemption— 
Clog on equity of redemption. 

One of the conditions of a mortgage was that the 
usufruct of the property would be appropriated 
towards the interest on two-thirds of the principal 
amount at the rate of 12 per cent. per annum. The 
remaining one-third of the mortgage-money was to 
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carry interest at the same rate which was payable 
by the mortgagor tothe mortgagee year after year. 
In the event of default in the payment of interest 
the mortgagee was entitled to compound interest at 
the same rate and the mortgage was made irredeem- 
able for a period of 25 years: 

Held, that having regard to all the provisions of 
the mortgage-deed the postponement of the right of 
redemption for a period of 25 years wasa clog on 
the equity of redemption and that the mortgagor or 
hig successor-in-interest was entitled to be relieved 
of it. 

Abdul Hakim v. Sajjad Hussain, 74 Ind. Cas. 304; 
26 O. C, 209; 100. L. J. 46;9 O. & A. L. R. 733; (1923) 
A. I. R. (O.) 209, Balbhadra Prasad v. Dhanpat Dayal, 
80 Ind. Cas. 213; 10 O. L. J. 447; 9 0. & A. L. R. 707; 
27 O. C. 4; (1924) A. I. R. (O.) 193, followed. 


Appeal against a decree of the District - 
Judge, Fyzabad, dated the lst November 
1924, modifying that of the Subordinate 
Judge, Fyzabad, dated the 24th October 
1923. 

Mr. M. Wasim, for the Appellant. 

Mr. G. N. Misra, for the Respondent. 


JUDGMENT.—This is the defendants’ 
appeal ina suit for redemption of a mort- 
gage dated the 10th May 1909 executed by ` 
Dhup Narain Singh in favour of Dhauntal 
Singh for asum of Rs. 2,100. The mort- 
gage was partly usufructuary and partly a 
simple one. In pursuance of the provision 
of the mortgage the mortgagee entered 
into possession of the property. Both the 
mortgagor and the mortgagee are dead. 
The defendants are the representatives 
of the mortgagee. The plaintiff is the 
assignee of the interest of the mortgagor 
from the sons of the mortgagor. One ofthe 
conditions of the mortgage was that the 
usufruct of the property would be appro- 
priated towards the interest on the sum of 
Rs. 1,400 atthe rate of 12 per cent. per an- 
num. The remaining amount of the mort- 
gage money, that is, Rs. 700 was to carry 
interest at thesame rate and was payable 
by the mortgagor to the mortgagee year 
after year. There was a further condition 
that in the event of default in the payment 


_of interest the mortgagee was entitled to 


compound interest at the same rate. An- 
other important condition of the contract of 
mortgage was that it would he irredeemable 
for a period of 25 years. 

The mortgagor has allalong been unable 
to pay theeaccruing interest on the sum 
of Rs. 700 with the result that the mort- 
gagee has become entitled to compound 
interest from year to year and at the end. 
of 25 years the mortgage-money so far 
as the amount of Rs. 700 is concerned | 
will approximately reach the high figurt 
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of Rs. 12,000. The sale value of the pro- 
perty is Rs, 5,000 at the most, There are 
other provisions inthe deed of mortgage 
which are wholly advantageous to the mort- 
gagee and there are no corresponding ad- 
vantages in favour of the mortgagor. 
On this state of facts the lower Courts 
have held that the postponement of the 
right of redemption for a period of 25 
years is a clogon the equity of redemption 
and the plaintiff is entitled to be relieved 
of it. 

There have been a series of cases in this 
Court in support of the view which the 
Courts below have taken in this case: two 
‘of them may be mentioned here, Abdul 
Hakim v. Sajjad Husain (1) and a judg- 
ment of my own in Balbhadra Prasad v. 
Dhanpat Dayal (2). It is wholly unneces- 
sary to repeat what was stated in those 
cases. lam, therefore, of opinion that the 
case was rightly decided by the Courts 
below. . T l 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


Ind. Cas. 304; 26 O. ©. 209; 10 O, L. J. 46; 9 
_L. R. 733; (1923) A. I. R. (O.Y 209. 

Ind. Cas. 213; 10 O, L. J. 447; 90. &A.L.R. 
707; 27 O. Q. 4; (1924) A. I. R. (O 193. 





ALLAHABAD HIGH COURT. 
SECOND CIVIL APPBAL No. 1708 oF 1923. 
` February 27, 1925. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
' DURGA PRASAD—PULAINTIFF—APPELLANT 


VETSUS 
GANGADIN ANV oTHERS—DEFENDANTS— 
RESPONDENTS. 


Transfer of Property Act (IV of 1882), s._32—Pre- 
emption suit—Property re-transferred to: vendor during 
pendency. of suit—Pre-emptor, right of, whether affected 
— Lis pendens, doctrine of, applicability of. — | 

Where during the pendency ofa pré-emption suit, 
the vendee re-transfers the property to the vendor, 
the transaction cannot affect the result of the suit 
inasmuch as the doctrine of lis pendens applies to 
such a case. . 

Second appeal from a decree of the Sub- 
ordinate Judge, Mainpuri, dated the 6th 


September 1923. 
Mr. Baleswart Prasad, for the Appellant. 
' Mr. G. Agarwala, for the Respondents. 
9 
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JUDGMENT.—We have heard the 
learned Counsel for the appellant in this 
ease. The appellant is the purchaser. 

It appears that on the 16th, June 1922 


. the 2nd and 3rd defendants sold the pro- 


perty in suit to the Ist defendant. The 
plaintiff then brought his suit for pre-emp- 
tion aud after the institution of the suit 
and while the suit was pending the pur- 
chaser reconveyed the property to the 
vendor. 

Both the Courts below have allowed the 
plaintiffs claim and given him a decree 
for pre-emption. The learned Judge of the 
lower Appellate Court was of opinion that 
inasmuch asthe purchaser had during the | 
pendency of the suit reconveyed the pro- 
perty to the vendor, that transaction could 
net affect the result of the suit inasmuch 
as the doctrine of lis pendens applied. In 
our opinion that was a correct view to 
take. We- have been referred to agood many 
rulings of this Court. But it has been 
held that the doctrine of lis pendens does | 
apply to pre-emption’ suit and it has been 
so applied in many cases. Here there can 


“be no doubt as to the propriety of its ap- 


plication. ° 

Mr. Baleshwari Prasad for the appel- 
lant has referred us to the case of Herkeshi 
v. Mewa Ram (1) whichis a decision of the 
Pre-emption Bench of this Court. Itb is 
sufficient to say that that case can be dis- 
tinguished on the facts from the case now 
before us. As authority for the view that 
the doctrine of lis pendens applies to a 
suit. of this kind we need only refer to 
the case of Ghasitey v. Gobind Das (2) and 
to the still more recent decision of a Bench 
of this Court in Kamta Prasad v. Ram 
Jag (3). 

This appeal fails and is dismissed with 
_costs including in this Court fees on the 
higher seale. 

Z. K. 


(1) 72 Ind. Cas. 247; (1923) A. L R. (A.) 294; 9 O. & 
“A. L. R. 495. i 

(2) 30 A. 467; 5 A. L. J.477; A. W N. (1908) 221, 

(3) 22 Ind. Cas. 266; 36 A, 60; 12 A.L J. 9. 


Appeal dismissed. 


$ 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First EXECUTION oF DECREE APPEAL No. 1 
f oF 1925. 

February 18, 1925. 
Present:—Mr. Wazir Hasan, A. J. C. 
LAL RAM PARKASH—JUDGMENT- 
DEBTOR No, 1—APPELLANT 

VETSUS 

JANKI PRASAD AND ANOTHER—DECREE- 

HOLDERS-——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
Tr. 2, 8—Foreclosure decree, preliminary and fnai— 
Costs of suit, whether. included—Mortgagee, whether 
entitled to recover costs from mortgagor. 

“The words “such payment” incl. (d) of r.2 of O. 
XXXIV of the O. P. C. must be interpreted to mean 
payment of the amount due as declared by the 
preceding clauses, and within the amount so declared 
due are included the costs of the suit. Where, there- 
fore, a preliminary decree for foreclosure is passed 
under this rule the foreclosure isto take place in 
lieu of the principal and the interest on the mortgage 
as well as the costs of the suit, and under el. (2) of 
r. 3 of the Order the final foreclosure must be 
declared to take place in lieu of the entire mortgage- 
money plus the costs of the suit. Aftera final 
foreclosure decree has been passed in terms of r. 3 of 
O. XXXIV, the mortgagee is not entitled to recover 
the costs of the suit separately fromthe mortgagor. 
[p. 209, col. 2; p. 204, col. 1.] 

- Maqbul Fatima v. Lalta Prasad, 20 A. 523; A. W. 
N. (1898) 157; 9 Ind. Dec. (N. 8.) 696, Damber Singh v. 
Kalyan Singh, 43 Ind. Cas. 557; 40 A. 109; 15 A. L. J. 
914 and Mirza Sadiq Husain Khan v. Ummatul Fatima 
Begum, 48 Ind. Cas. 329, relied on. 

Shaffar Khan v. Satyanunda Das Gupta, 4 Ind. Cas. 
545; 13 C. W. N. 742, dissented from. | 
“ Appeal against an order of the Sub- 
Judge, Barabanki, dated the Ist November 
1924, aa 

‘Mr. Manohar Lal, for the Appellant. 

Mr. Gokul Prasad, for Respondent No. 2. 


dJUDGMENT.—This is the judgment- 
debtor's appeal in proceedings for execution 
of a decree. The facts areas follows :— 

The respondent obtained a preliminary 
decree in a foreclosure suit against the 
appellant on the 22nd of March 1923 from 
the Court of the Subordinate Judge of 
Barabanki. The amount due under this 
decree was not paid by the appellant with- 
in the time fixed by the Court in that 
decree. The result was that the respond- 
ent applied forafinal decree to be made 
in the case. The application was granted 
and the final decree was prepared. On the 
-27th of October 1923 the application out 
of which this appeal arises was made by 
the decree-holder to recover costs of the 
suit in which the two decrees, preliminary 
and the final for foreclosure, were passed. 
The appellant objected to the decree-holder’s 


liminary decree. 


ay 
e 
d 
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right to execute his decree for the costs 
against the applicant. His contention was 
that the final foreclosure decree was made 
in lieu of the mortgage-money as well as 
of the costs of the suit and, therefore, the 
decree-holder has no right to recover this 
amount of costs from the appellant personal- 
ly. The Court of first instance has reject- 
ed thecontention of the judgment-debtor 
and allowed the execution to proceed. 
This is an appeal against that order of the 
lower Court. l 

The appellant. put forward his objection 


to the execution’ of the decree for costs by . 


means of two applications made under 
ss. 151 and 152 of the O. P. CO. Having 
regard to the opinion: which I have formed 
in this case and which I shall presently 
state it is not necessary to discuss the ap- 
plicability ofss. 151 and 152 of O. P. C. to 
the objection made by the judgment debtor. 
There isno doubt that he objected to the 
execution for which the decrée-holder ap- 
plied on the ground that there was no 
personal liability for payment of the costs 
decreed in the foreclosure suit and I must 
decide that objection. 

According to my judgment the conten- 


tion of the judgment-debtor is correct and ` 


should be maintained. The form of a pre- 
liminary decree ina foreclosure suit is 
prescribed by O. XXXIV, r. 2 of the C. P. C. 
When we look to that form we find that 
under cl. (d) of r. 2 the defendant shall 
be debarred from allright to redeem the 
property, if such payment is not made on 
or before the dayto be fixed by the Court. 
The words “such payment” must be in- 
terpreted to mean payment of amount due 
as declared by the preceding clauses and 
within the amount so declared due are 
included the costs of the suit. It follows 
that the foreclosure is to take place in 
lieu of the principal and interest on the 
mortgage, as well as the costs of the suit. 
The preliminary decree in the case before 
me is literally in the form prescribed in 
the rule mentioned above. When the final 
decree came to be prepared it was found 
that the judgment-debtor had failed to 
make the payment asdirected by the pre- 
The result was that the 
Court passed the final decree in terms of 
el. 2 of r. 3 of O XXXIV of the C. P.C. 
A consideration of the terms of that clause 
again leads to the result that the final fore- 
closure is declared to take place in lieu 
of the entire mortgage-money plus he 
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costs of the suit. The reasonable inference, 
therefore, is that the costs are made a part 
of the mortgage money for the purposes 
of the foreclosure. The. final decree pre- 
pared in this case doesnot go beyond the 
form which the law prescribed for it except 
in so far thatit orders for Rs. 4-8 to be paid 
as costs of the decree-holder in so far as 
the application for making a final decree 
was concerned. To thatamount the decree- 
holder is clearly entitled but to no more. 
The view which I have taken in this case 
entirely rests upon the interpretation of 
the decree’ prepared in the. particular 
instance before me. That that is the right 
interpretation of a decree for aforeclosure 
‘or a decree for sale is supported by a 
Full Bench ruling ofthe Allahabad High 
Court in the case of Maqbul Fatima v. 
Lalta Prasad (1). The opinion expressed 
in that Full Bench decision seems to have 
been followed again inthe case of Damber 
Singh v. Kalyan Singh (2) and by a Bench 
of our own Court in the case of Mirza 
Sadiq Husain Khan v. Ummatul Fatima 
Begum (3). On the side of the decree- 
holder reliance was placed upon a 
decision of the Calcutta High Court in the 
, case of Shaffar Khan v. Satyanunda Das 
Gupta: (4). If the Calcutta ruling does in 
any way come into conflict with the deci- 
sions of the Allahabad High Court and of 
this Court 
decline to follow it. 

The result is that the appeal is accepted 
the order of the Court below is set aside, 
and the application for execution is dismiss- 
ed except in respect of asum of Rs. 4-8 
with regard to which it would proceed. 
The judgment-debtor will be entitled to his 
costs in both the Courts but will pay 
costs to the decree-holder in respect of that 
portion of the application which relates to 
recovery of Rs. 4-8 in both the Courts. 

Z. K. Appeal açcepted. 


` 1) 20 A. 523; A. W. N. (1898) 157; 9 Ind. Dec. (N. s.) 
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6. 

(2) 43 Ind. Cas. 557; 40 A. 109; 15 A. L. J. 914. 
3) 48 Ind. Cas. 329. 

ia) 4 Ind. Cas. 545; 13 0. W. N. 742. 


I most respectfully say that I. 
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MANGAMMA NAYA KURLU V. RAMADASAPPA NAYANANVARD. ~ [88 I. Č. 1925) 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 89 or 1923. r 
December 18, 1924, 
Present:—Mr. Justice Odgers and 
Mr. Justice Wallace. 
MANGAMMA NAYA KURLU— 
DEFENDANT —ÅPPELLANT 
VETSUS 


B.M. RAMADASAPPA NAYANANVARU 


AND OTHERS—PETITIONERS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 181, 182 
—Decree, satisfaction of—Modification in appeal— 
Restitution—Subsequent application for. execution— 
Limitation. 

Pending an appeal against a decree by the widow of 
a zemindar judgmeni-debtor, the zemindart property 
was attached in execution. The widow raised funds 
and satisfied the decree and the execution petition 
was dismissed. The appeal was then , disposed of 
and the decree was modified by excluding the zamin- 
dart property from liability. The widow thereupon 
applied for restitution and obtained refund of the 
amount paid by her. More than 3 years from the 
date of the appellate decree but within 3 years 
from the order for refund, an application for execu- 
tion was presented by the decree-holder against ‘the 
assets of the deceased zemindar inthe hands of the 
widow: ; 

Held, that the right to apply for execution 
accrued only on the date when the judgment-craditor 
was ordered by the Court to refund the money by 
way of restitution and that Art. 181 and not 182 of 
Sch. I to the Limitation Act applied and the petition 
was in time. [p. 206, col 2.] . 

The doctrine of continuation or revival of execu- 
tion pstitions discussed. 

Per Wallace, J.—In order to make Art. 182 of 
Sch. Ito the Limitation Act apply, the decree sought’ 
to be enforced must have been in such a form as to 
render it capable in the circumstances of being 
enforced. [p. 207, col. 1.] 

In the above case the decree-holder could not, at 
least until the judgment-debtor demanded restitution, 
apply for execution of the amended decree. Until 
then it was nota decree capable of execution and Art. 
182 would have no application. Article 181, therefore, 
applied, and the right to execute the amended decree 
would accrue from the date on which the decree-holder ! 
ought to have handed over the sum improperly 
obtained. [p. 208, col. 1.] 


Rungiah Gounden & Co. v. Nunjappa Row, 26 M. 
780; 13 M. L. J. 412, Ramineedi Venkata Appa Rao v. 


-Lakkaju China Ayyanna, 30 M. 209; 17 M. L. J. 194, 


Atyasamier v. Venkatachela Mudali, 37 Ind. Cas. 741; 
40 M. 989; 31 M. L. J. 513; (1916) 2 M. W. N. 296; 20 
M. L. T. 391;4 L. W. 507, Rameshvar Singh v. Homesh- 
var Singh, 59 Ind. Cas. 636; 40 M. L. J.1; IP. L. T. 
731; 19 A. L. J. 26; (1921) M. W. N. 21; 33 C. L. J. 109; 
25 C. W. N. 337; 13 L. W. 546; 6 P. L. J. 132; 23 Bom. 
L. R. 721; 30M. L. T. 189; 48 L A. 17(P. C), relied 
on. 


Appeal against an order of the District 
Court, Chittoor, in A. S. No. 318 ‘of 1921, 
preferred against an order of the Court 
of the Subordinate Judge, Chittoor, in F.. 


- P. No. 21 of 1920 in O. S., No. 6 of 1911. 
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Messrs. K. Bhashyam Iyengar and V. C. 


Veera Raghavachari, for the Appellant. 
Mr, A.. Rama Chandra Iyer, for the Re- 


spondents. 
“JUDGMENT. 

Odgers, J.—This isan appeal giving 
rise to a somewhat important point of 
limitation, and the dates are important. 
The appellant is the judgment-debtor, the 
wife of a certain zemindar against whom 
a suit was filed which resulted in a decree 
on the 10th April 1911, subsequently con- 
firmed on appeal to lower Appellate Court 
on 28th March 1912. The decree-holder 
applied on 15th August 1912 for execution 
and attempted to attach the zemindarz 
properties. Thereupon the defendant raised 
funds and satisfied the decree on. l4th 
July 1913 and the execution petition was 
dismissed. An appeal’ from the decree of 
the lower Appellate Court dated 28th 
March 1912 was preferred to the High 
Court which by its decree dated 23rd April 
1914 introduced a modification which has 
given rise tothe question atissue, aS in 
the second appeal the High Court modified 
the” decree by adding the words “ exclud- 
ing the zemindari.” After the High Court 
decree, the first defendant filed I. A. No. 
19 of 1916, for refund of the amount paid 
on 1913, in satisfaction of the decree on the 
ground that it was realized by the decree- 
holders by proceeding against zemindari 
properties which were not liable under the 
modified decree of the High Court. The 
order of refund was passed on 30th March 
1918 and on Ist November 1918 the appel- 
lant got back the amount she paid in 
satisfaction of the decree, t.e., the whole 
amount was refunded. On 22nd April 1920 
the decree-holders presented the present 
application for. execution against the 
assets of the first defendant’s husband ; 
and the question is is this application in 
time? Both the lower Courts have held 
it is. 

We have been referred to a number of 
cases onthe subject which may be said 
to fall into two main categories, (1) the 
class of cases which regards a subsequent 
proceeding in execution as a continuation 
of the -prior one, which doctrine was ap- 
parently introduced in order to obviate the 
provisions of the Limitation Act of 1877, 
s. 15, which could not be applied to applica- 
tions. but was only applicable to suits; (2) the 
other class of cases recognises that Art. 
182 of the present Limitation Act is not 
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exclusively to be applied to execution ap- 
plications but there may be certain in- 
stances in which it would be right and 
proper to apply Art. 181. The' effect of 
this class of cases would be to give a fresh 
starting point from the time when the 
right to apply accrues. Another possibil- 
ity is suggested by the learned Vakil for 
the appellant, namely, that the time when 
the decree-holders were prosecuting their 
original execution application should be 
excluded from computation. I can, how- 
ever, find no authority for this unless it 
can be construed as part of what may be 
called the continuation theory. A quite 
possible view is that down to 1918 the 
decree was in fact non-executable by the 
decree-holders as they had been paid in 
full. I amin favour of regarding 1918 ag 
a fresh starting point of limitation by the 
application of Art. 181. That Art. 181 
can be applied to execution matters was 
established in Rungiah Gounden & Co. v. 
Nanjappa Row (1) which held that Art. 


179, 21. e., Art. 1821s not exhaustive of applica- 


tions for execution of decrees and that it is 
not the law that Art.178, 7. e., Art. 181 cannot 
be applied to any application for execution 


‘of any decree. See also the Privy Council 


case in Rameshvar Singh v. Homeshvar 
Singh (2) where their Lordships applied 
Art. 181 holding that Art. 182 did not 
apply inasmuch as the decree in question 
was not under certain circumstances cap- 
able of being enforced. A very similar 


case to the present is the case referred to by ` 


the learned District Judge Ramineedi 
Venkata Appa Kao v. Lakkoju China 
Ayyanna (3). There the sale in execution 
was set aside, and the decree-holder was 
ordered to refund and it was held that on 
the decree-holder subsequently applying 
to execute his decree such application is 
governed by Art. 178, i.e., Art. 181 when time 
began ta run against. him from the date 
when he is ordered to refund: the pur- 
chase-money when alone his right to apply 
accrued. The Court there was obviously 
pressed By the difficulty of avoiding Art. 
179, 1. e„ Art. 1982, but they were equally 
pressed by the injustice that would aecrue 
if the epposite view were taken. Two 


o 26 M. 780; 13 M. L. J. 412. 

(2) 59 Ind. Cas. 636; 40 M. L. T. g; 1 P.L. T. 731; 19 

A. L. J. 26; (1921) M. W. N. 21; 380. L, J. 109; 28 0, 

W. N. 337; 13 L. W. 546; 6 P. L. J. 132; 23 Bom. L. R. 

721; 30 M. L. T. 189; 48 I. A. 17. (P. O.) 
(3) 30 M. 209; 17 M. L. J. 194. 
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older authorities can be cited one in 
issurree Dassee v. Abdool Khalak (4) which 
is an example of what may be called the 
continuation theory. There the former exe- 
cution proceedings were struck off the file: 
Subsequently a refund was ordered, and 
the plaintiff 18 cr 19 months ‘after 
applied to execute his decree. The High 
Court held that under the circumstances, 
the application should be considered as an 
application to continue the old proceed- 
ings.. Similarly in Kalyanbhai Dilp- 
chand v. Ghansham Lal J adunathji (5) 
the learned Judges were pressed by the 
fact that Art. 15 of the Limitation Act of 
1877, was in terms applicable to applications. 
They held that if Art. 179 applied “ the 
most monstrous injustice would ensue,” and 
construed the application as an application 
to continue the former proceedings. 

An objection has been advanced to re- 
garding thesresent case as a continuation 
from the fact that a different property, i. e., 
non-zemindar. property 1s now to be pro- 
ceeded against, whereas the decree was ad- 
mittedly previously satisfied from the 
zemindart property. The answer to that 
objection appears to me to be two-fold, 
namely, that this is the first application to 
execute the: High Court decree as such, 
and, therefore, the decree-holders are per- 
fectly justified in proceeding against any 
property of the appellant which is non- 
zemindart property, and, secondly, it has 
in Gnanendra Kumar Rai 
Chowdhury v. Shayama Sunder Sen (6) 
that the filing of a supplementary list of 
properties may be taken as part-of the 
original application and that the decree- 
holders need not be confined to the pro- 
perties they had originally specified. pe 
also the remarks of Seshagiri Iyer, J., 
Raja of Kametnagar v, Venkata Reddi (7): 
“The fact that the decree-holder moved 
the Court only for a particular remedy 


‘open to him cannot lead to the inference 


that. he was notentitled toask that his 
decree be satisfied by other means which 
Also in 
Mohini Mohan Sircar v. Navadwip Chandra 
Biswas (8), a decision of the Calcutta High 


(4) 4 ©. 415; 30. L. R. 46; 2 Ind. Dec. (N. s.) 263. 
(5) 5 B. 29; 3 Ind. Dec, (xN. s.) 21. 
s 44 Ind. Cas. 953; 22 0. 17. N. 540; 270. L.J. 


i 29 Ind. Cas. 231; 39 M. 570 at p. 573; 29 M. L. J. 


| NG NE W. N. 334; 17 M. L. T. 497, 


(8? 47 Ind. Cas. 91: 
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Court, it was held that when on an ap- 
pheation for execution made in accordance 
with law, execution cannot be successfully 
taken against the property specified by 
reason of causes for which the decree- 
holder is in no way responsible he should 
not be confined to the properties first 
specified and it is open to him to ask 
the Court to proceed against the other 
properties specified in his supplementary 
list. There the first application -proved 
ineffective against the moveables of the 
judgment-debtor as the result of proceed- 
ings taken by the latter. His subsequent 
application was to attach the immoveables. 
Here in the present case the payment in 
discharge of the original execution petition 
was, of cour Se, made by the judgment- 
debtor, and I think it would be unfair to 
hold that this must be a matter for which 
the decree-holder is responsible. Further 
his prior execution proceedings proved in- 
effectual owing to the modification of the 
decree by the High Court which is certain- 
ly outside the control of the decree-holder. 
Severe] other authorities were cited to us. 
But I donot think it necessary to review 
them all. I think the case may fall under 
either of ‘the theories that I have set out 
above. But it seems to me that some of the 
cases have proved to an extreme length 
on what I have called the continuation 
or revival theory, and speaking for myself I 
think it more satisfactory to rest the case on 
the application of Art. 181 of the Limitation 
Act. Jt is clear that in either case the 
application is within time. In my opinion, 
therefore, the second appeal must be dis- 
missed with costs. 

Wallace, J.—I agree with my learned 
brother’s proposed order, but I would like 
to add my own view of this case. I think 
the principle to be applied is the general 
principle that a decree or an application 
for execution which cannot be executed 
eannot be time-barred. This principle has, 
with respect to questions of limitation under 
s. 48 of the OC. P. C., been applied in a Full 
Bench case of this Court in Azyasamier 
v. Venkatachala Mudah (9). It is true that a 
later Privy Council case which is very briefly 
stated contains no reasons and which 
is not reported in the authorised rulings 
but in Khulna Loan Company v. Jnanen- 
dra Nath Bose (10) seems in conflict with 

(9) 37 Ind. Cas. 741; 40 M. 989; 31 M. L. J. 513; 
(1916) 2 M. W. N. 296: 20 M. L. T. 931; 4 L. W. 507, 

(10) 45 Ind. Cas. 436; 22 Q. W. N. 149 (P. O.) 
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the view taken by the majority of the Full 
Bench. Narhar Raghunath Napbad v. 
Krishnaji Govind Nadgarandi (11) is another 
case in point on this portion of the discus- 
‘sions. 

But coming to the application of the 
principle to Art. 182 of the Indian imita- 
tion Act there isa Privy Council case in 
Rameshvar Singh v. Homeshvar Singh (2) a 
later decision than the Khulna Loan Com- 
pany v. Jnanendra Nath Bose (10) in which 
the principle was enunciated that Art. 182 
does not apply to an execution petition 
when the decree was not at the time capable 
of being enforced. The decree in that case 
only became enforceable in a certain con- 
tingency which might or might not have 
happened. It did happen and the Privy 
Council held that limitation began to run, 
not from the date of the decree which 
would make Art. 182-applicable but from 
the date of the happening of the contin- 
gency which made the decree executable, 
and that Art. 18lapplied. The principle is 
enunciated there in wider terms tban pre- 
viously. It had been held in several cases 
that fhe immediate non-executability of a 
decree must be inherent in the decree itself 
that is, that the mere reading of the decree 
would show that it was unexecutable at once. 
“But the decree in Rameshvar Singh v. 
Homeshvar Singh (2) did not on the face 
of it imply any such non-executability since, 
for all that the Court passing the decree 
knew, the judgment-debtor might be al- 
ready in possession of Janeshwar’s property 
and, therefore, the decree would be enforce- 
able as soon as passed. The general principle 
laid down by the Privy Council-is that, in 
order to make a provision of the Limi- 
tation Act, namely, Art. 182, apply, the 
decree sought to be enforced must have 
been in such a form as to render it capable 
“in the circumstances” of being enforced. 
. I would stress the words “in the circum- 
stances” as implying that the Court is to be 
guided by the circumstances of the case in 
deciding whether the decree could or could 
not have been enforced at once, that is, 
whether any right to execute it had or had 
not accrued. Part of the circumstances 
which their Lordships. considered relevant 
in that case was whether or not the decree- 
holder was responsible for the delay which 
had taken place in giving effect to his title, 
that is, his right to execute. 


(11) 15 Ind, Cas, 822; 36 R. 368; 14 Bom. L, R. 381. 
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Now when the decree-holder in the pré- 
sent case got his final decree as amended 
by the High Court, the decree he had ob- 
tained in the lower Appellate Court was 
already satisfied and would remain satis- 
fied unless the judgment-debtor chose to 
recover by appropriate proceedings, the 
amount already paid. In my view the 
decree-holder could not, at least until the 
judgment-debtor demanded restitution, 
apply for execution of the amended decree. 
Until then it was not a decree capable of 
execution and Art. 182 would have no appli- 
cation. Article 181 must, therefore, apply. 
On what date then did the right to execute 
accrue “in the circumstances” and was the 
delay in filing the execution petition due. 
to any laches or default on the decree- 
holder's part ? It might fairly be contended 
that the decree-holder’s right accrued the 
moment that he was aware that the judg- 
ment-debtor was , demanding e restitution, 
The decree-holder was then in that view 
bound to hand over the amount obtained, 
and, as the High Court- had finally deter- 
mined improperly obtained, in satisfaction 
of the decree finally amended, as he had 
no legal right to retain that amount any 
longer. His right to execute the amended 
decree would, therefore, accrue from the 
date on which he ought to have handed 
over the sum improperly obtained, just as 
if the restitution was due to a stranger 
whose money he had wrongfully acquired 
by improper execution proceedings against 
him. 

Analogous cases are cases in which a 
decree-holder who has sued to remove an 
obstruction which barred the execution of 
the decree has failed to remove that ob- 
struction. It has been held that the period 
during which he was pursuing that in- 
fructuous proceeding would not be executed 
in, his favour. [See Shivram Chintaman v. 
Saraswati. Bai (12) and Khair-un-Nissa v. 
Gauri Shankar (13)|. The case in Sunder 
Lalv. Banarst Das (14) bears some resembl- 
ance to the present, but it does not appear 
from the facts whether the decree-holder’s 
final execution petition of 13th February, 
1916, was within 3 years of the decision in 
favour of the judgment-debtors under the 


decree which had been attached and, there- 


(12) 20 B. 175; 10 Ind. Dee. (N. 8.) 875. 
(13) 3 A, 454; A. W. N. (1881) 1; 2 Ind Dee. (xN. s.) 


197. l 
(14) 45 Ind Cas, 531, T 
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fore, within 3 years of the time when the 
right to have refunded the money arose. The 
ease in Ramineedt Venkatta Appa Rao v. 
Lakkaju China Ayyanna (3) is almost on 
all fours with the present and there it was 
held that where an execution sale is set 
aside atthe instance of the judgment-debtor 
and the decree-holder has to refund the 
money to the judgment-cebtor, time begins 
to run against the judgment-creditor not 
from the date of the demand by the auction- 
purchaser but from the date when the 
decree-holder is first compelled by order 
of Court to refund the money to auction- 
purchaser. Following this decision I think 
I must hold in this case in agreement with 
. my learned brother that the right to apply 
acerued on the date when the judgment- 
creditor was ordered by the Court to refund 
the. money by way of restitution of the 
judgment-debtor. ` 
_ I should like to say a word or two on the 
argument put forward at some length be- 
fore us that the execution petition should 
. be treated as a revival or a continuation 
of the execution petition under the decree 
before amendment which, being satisfied, 
- was dismissed. It seems to me difficult to 
apply such a principle to the present 
ease. From the mass of case-law, not 
always very consistent, which has 
grown upon this subject, I think the 
following general principles emerge; 
Firstly, Art. 182 assumes that the decree 
is. capable of immediate execution and 
does not apply if it is not; in such a 
ease Art. 181 applies; Art. 182 is not 
exhaustive; [See. Chhedi v. Lalu (15) and 
Rungiah Goundan & Co. v. Nanjappa Rao 
(D), and where a decree is immediately 
capable of execution an execution.petition 
prima facie after time may be treated as 
a revival or continuation of previous execu- 
tion petition when the decree-holder has 
in fact been diligent and put inesuch a peti- 
tion. Secondly, such an execution petition 
or application may be treated as a continua- 
tion or revival of the former application 
closed or even dismissed; but if the deeree- 
holder has not been diligent [See Langtu 
Pande v. Baijnath Saran Pande (16)] or if he 
has sought to be rid of an obstruction in 
execution and failed [See Khatr-un-nissa v., 
Gauri Shanker (13) and Shivram Chinta- 
man v. Sarasvatibai (12)] or if he does not 


15) 24 A. 300; A. W. N. (1902) 60. 
, (16) 28 A. 387; A. W. N. (1906) 54; 3 A. L. J. 143. 
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seek for the same relief as in the previous 
execution petition, see Virasami v. Athi (17) 
and Krishnajt Raghunath Kothavle v. Anan- 
drav Ballal Kothakar (18) but later cases 
noted by my learned brother take a wider 
view then it cannot be treated as a revival 
or continuation. Thirdly, thisis an execu- 
tion petition, if treated as a revival or 
continuation of the former one is govern- 
ed in the matter of limitation by Art. 181 
and not 182. On this point there is 
a mass of authority. The principle is 
stated, although the actual Article appli- 
cable is not specified in the Privy Council 
case in Qamar-ud-din Ahmad v. Jawahir 
Lal (19) and Sasivarna Tevar v. Arulanan- 
dan Pillai (20). Other reported cases which 
definitely lay down which Article is appli- 
cable are the Full Bench case in Suppa 
Reddiar v. Avudai Ammal (21), Chalavadi 
Kotiah v. Poloort Alimellammah (22) and 
Ghulam Nasir-ud-din v. Hardeo Prasad (23) 
and other cases. 

Applying these principles to the present 
case it would seem that, even if the appli- 
cation is to be treated as.the continuation 
or revival of the previous executioh peti- 
tion, the Article applicable is 181 and not 
182; and that Article prescribes 3 years from 
the date when the right accrued, that is, the 
right to revive or continue the execution pro- 
ceedings and to put in the application for a 
continuation or revival; so that this plea 
even if allowed to the appellant, takes the 
case no further. This case has to be gov- 
erned by the considerations already laid 
down and on the decision of the question 
when his right to apply occurred under 
Art. 181. 

I, therefore, agree with the order propos- 


“ed by my learned brother. 


y. N7 V. Appeal dismissed. 


„gD TM. 595; 8 Ind. Jur. 613; 2 Ind. Dec. (N.s) 


(18) 7 B. 293; 4 Ind. Dec. (N. 5.) 198. 

(19) 27 A. 334; 2 A. L. J. 397; 1.0. L. J. 381; 9 C. W. 
N. 601; 15 M. L. J. 258; 32 1. A. 102; 7 Bom. In R. 433: 
8 Sar. P. C. J. 810 (P. ©). | 

(20) 21M. 261; 8M.L. J.18;7 Ind. Dec. (x.s) 


(21) 28 M. 50. 
(22) 31 M. 71; 18 M. L. J. 76; 3 M. L. T: 
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MADRAS HIGH COURT. 
- Stamp Recister No. 9636 or 1923 
IN AprpgaL No. 186 or 1923 
AND 
Stamp Reatstifrs Nos. 13674, 12052 
AND 13423 oF 1923 
In S. R. No. 9636 or 1923 IN APPEAL 
No. 186 or 1923. 

November 28, 1924. 
Present:—Mr, Justice Madhavan Nair. 
In re Syed MAHAMAD GOUSE AND OTHERS 

— APPELLANTS. l 

Court Fees Act (VII of 1870), s. 7 (v), Sch. IT, 
Art. 17 (b)—Suit for declaration and possession of 
durga and its properties— Court-fee payable, 

In determining the amount of Court-fee. payable on 
a plaint, the sole question to be considered is what is 
the “subject-matter of the suit”. [p. 210, col. 2.] 

A suit by a plaintif for a declaration that he is the 
sajjadanashin ofa durga and for possession of its 
properties is governed by s. 7, cl. v of the Court Fees 
Act and not by Art. 17 (b) of Sch. IT to the Act and an 
ad valorem Court-fee is payable on the plaint. [ibid] 


Sonachata v. Manika, 8 M. 516; 3 Ind. Dec. (x. 3.) 
353, relied on. 


Ramadoss v. Hanumantha Rao, 12 Ind. Cas, 449; 36 
M. 364; 21 M. L. J. 952; 10 M. L. T. 356; (1911) 2 M. W. 
N. 337, Ratnasabhapathi Pillat v. Ramaswami Iyer, 5 
Ind. Cas. 630; 33 M. 452; (1910) M. W. N. 118; 7 M. L T, 
311; 20 M. L. J. 301 and Swaminatha Iyer v. Ramier, 
80 Ind. Cas. 1053; 47 M. L. J. 671; 20 L. W. 893; 
(1925) M. W. N.52; (1925) A. I. R. (M) 421, distingu- 
ished, : 

Reference under s. 5 of the Court Fees 
Act regarding the Court-fee to be paid in 
Stamp Register Nos. 9636 (Appeal No. 186 
of 1922), 13674, 12052 and 13423 of 1923, 
being appeals preferred to the High Court 
against a decree of the Court ofthe Sub- 
ordinate Judge, Mayavaram, in O. S. 
No. 10 of 1909 (O. 5. No. 15 of 1908 on the 
file of the District Court of South Arcot). 

The Advocate-General and Mr. K. S. 
Desikan, for the Appellants in 8. R. No. 9636 
of 1923. 

Mr. L. A. Govinda Raghava Iyer, for the 
Appellant, in 8. R. No. 13423 of 1923, 

Mr. S. Varadachariar, for the Govern- 
ment Pleader, for the Government. 


-ORDER. 
S. R: No. 9636 or 1923 in A. 8. No. 186 
oF 1923. 

This is a reference under s. 5 of the 
Court Fees Act as regards the proper Court- 
fee to be paid on the memorandum of 
appeal filed by the 6th defendant. 

This suit out of which this appeal ‘arises 
was instituted by the plaintiff for a declara- 


tion that he is the sajjadanashin of two - 


durgas in the South Arcot District and for 
the possession of the durgas and their pro- 


14 


perties. The plaintiff alleged that he was 
appointed by the last sajjada as his succes- 
sor and that he took possession of the 
durgas and the properties on the last saj- _ 
jada’s death, but that he was subsequently. 
dispossessed by the Ist defendant, one of 
the heirs female of the original family of 
the founder. The lower Court holding 
that the plaintiff was not nominated by the 
last. sajjada and also that he was not the 
nearest male heir, dismissed the suit. On 
appeal by the plaintiff, the High Court 
remanded the suit to the lower Court to 
re-hear the case after bringing on record 
the descendants of the original founder-and 
to appoint a trustee from amongst them, 
since the last sajjada had failed to nominate 
his successor. After remand, the plaintif 
compromised the suit with the lst defend- 
ant and asked for permission to withdraw 
it but the Court refusing such permission 
transposed some of the defendantseas plain- 
tiffs, made the original plaintiff a defendant 
and proceeded with the suit. By his decree, 
dated 27th March 1923, the Subordinate 
Judge appointed the Ist and 2nd plaintiffs, 
according to the revised cause-title, as mut- 
wallis of the two durgas on probation for a 
period of three years and directed that they 
should take possession of the durgas and 
their respective properties (see cls. 1, 3, 4 
and 6 of the decree). The decree also pré- 
vided that the surplus income after meeting 
the expenses of the durgas should be dis- 
tributed amongst the members of the 
family. The 6th defendant in his appeal 
against this decree prays that he should 
be appointed trustee of both the durgas 
in the place of.plaintifis Nos. 1 and 2, __ 
In the lower Court and previously in this 
Court on. appeal, -Court-fees were paid ad 
valorem on the value of the plaint pro- 
perties. The appellant now seeks to valué 
his appeal under Art. 17, cl. (b), Sch. ID of 
the Court Fees Act on the ground that it 
is not possible to estimate at a money value 
the subject-matter in dispute; on the other 
hand, it is coptended by Mr. Varadachariar 
on behalf of the Government that the case 
is governed by s.7 of cl. v of the Court 
Fees Act and that the appellant should pay 
ad valorem Oourt-fee on the value of th 
suit properties. 
The main argument of the learned Advo- 
cate-General-on behalf of the appellant is 
this: Ifthe suit had been against persons 
claiming adversely to the trust, ad valorem 


‘Court fee might have tọ be paid; ‘but in a° 
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` ‘vase ‘like the present, where all the parties 


to the suit claim the properties for and on 
behalf of the trust, the only point in dis- 


. pute is as to who amongst them is entitled 


to manage the trust properties and as that, 
viz., the right of management is incapable 
of valuation, the proper Article applicable 
is Art. 17, el. (b), Sch. IL of the Court Fees 
‘Act. This argument appears to me to be 
untenable, because, though the defendants 
do not claim the properties adversely to the 
trust, they do claim the right to hold them 
adversely to the plaintiff and, therefore, 
plaintiff has necessarily to ask for relief by 
way of possession as against them. In 
Ramadoss v. Hanumantha Rao (1) relied 
upon for the appellant, the lands were in 
the possession of persons who were willing 
to pay rent to the plaintiff as soon as he 
recovered the office of dharmkartha. In 
distinguishing the case before them from 
the decision in Ratnasabhapathi Pillar v. 
Ramaswami Iyer (2) and the other case 
brought to their notice the learned Judges 
indicate their opinion that, if the possession 
had been adverse tothe plaintiff, then it 


‘would have been necessary for him to sue 


for the relief of possession, also see page 366. 
In Sonachala v. Manika (8) where the 
plaintiff prayed for a decree for the removal 
of the defendant from the management of 


‘properties endowed for charity and for the 


appointment of himself as the manager 


‘thereof, it was held that the plaintiff was to 


sue for possession of the properties and that 


‘he should pay ad valorem Court-fee under 


s. 7 of the Court Fees Act. 

Reference has been made by Mr. Govinda- 
vaghava Iyer, the learned’ Vakil for the 
appellant in the connected S. R. No. 13423 
of 1923, in which also the same question 
is raised, to the decisions in Thakurt v. 
Bramha Narain (4), Girdhari Lal v. Ram 
Lal (5) and Ramrup Das v. Sujaram Das (6). 
These are cases under s. 92 of the ©. P.O. 
and do notreally help him. Shortly stated, 
what was decided in those cases was that 


in suits coming under s. 93 (s. 539 of the 


(1) 12 Ind. Cas, 449; 36 M. 364; 21 M. L. J. 952; 10 
M. L. T. 356; (1911) 2 M. W. N. 387. ' 
(2) 5 Ind. Cas. 630; 33.M. 452; (1910) M. W. N. 112; 
7 M. L. T. 311; 20 M. L. J. 30l. 

(3) 8 M. 516; 3 Ind. Dec. (N. s.) 353. 

(4) 19 A. 60; A. W. N. (1896) 187; 9 Ind. Dec. (x. 6) 


39. 
(5) 21 A. 200; A. W. K. (1899) 32; 9 Ind. Dec. (N. 8.) 
? 


e (6) 7lInd, Oas. 92; 190, LJ, 21; 4 OW. N. 
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in the plaint of a prayer either for account 
or for the appointment of plaintiffs them- 
selves as trustees, does not render the 
plaintiffs liable to pay ad valorem Court- 
fee on that part of their plaint. The suit 
which has given rise to this appeal is not 
one under s. 92 of the C. P. C., nor does it 
possess the essential characteristics of such 
a suit. It cannot also be said that the 
nature of the suit has in any way been 
altered subsequent to the remand by the 
High Court. 

It has been further urged on behalf of the 
appellant that since the plaintiff sues for 
trusteeship only and has no beneficial or 
personal interest in the properties in his 
capacity as trustee, no ad valorem Court-fee 
need be paid. This argument receives a 
certain amount of support from the observa- 
tions of Spencer, J., in his Order of Reference 
tothe Full Bench in Ramamairtha Muda- 
liar v. Govinda Mudaliar, C. R, P. 862 of 
1917. With all respect, Iam unable to see 
how the question as to whether the plaintiff 
has or has not any beneficial interest in the 
properties that he sues for, can make any 
difference as regards the Court-fee payable 
by him. A guardian of a minor, for in- 
stance, suing on behalf of his ward for 
recovery of possession of immoveable pro- 
perty has no beneficial interest in the 
property, but I do not think that it can be 
argued that he need not pay ad valorem 
Court-fee under s. 7, cl. v, when he 
sues for possession of properties of the 
ward. 

It seems to me thatin determining the 
amount of Court-fee payable in these cases 
the sole question tobe considered is what 
is the “subject-matter” of the suit. As al- 
ready pointed out in a case like the present 
one the plaintiff is bound to ask for posses- 
sion and the plaintiff here has, as a matter 
of fact, prayed for possession of the trust 
properties. So far as this relief is concern- 
ed, the suit, in my opinion, falls under s. 7, 
el. v of the Court Fees Act and the appel- 
lant should pay Court-fee under that sec- 
tion. As in my view the case comes under 
s. 7, cl. v, it follows that Art. 17, el. (b), 
is inapplicable. I give six weeks’ time for 
the appellant to pay the necessary Court- 


fee, 
S. R. Nos. 13674, 12052 ann 18423 
oF 1923, 
The same question arises in these stamp 
yeferencenumbers which deal with the othe? 
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appeals filed against the lower Court's 


judgment. The order passed in 8S. R. 
No. 9639 pf 1923 will apply to them also. 





These Court-fee references having been 
set down to be spoken to, on the 6th day 
of November 1924, in the presence of the 
Advocate-General and Mr. K. S. Desikan, 
for the Appellant, in 8. R. No. 9636 of 1923 
(Appeal No. 186 of 1923), Mr. A. Viswa- 
natha Iyer, for the Appellant, in 8. R. 
No, 13674 of 1923, Mr. C. R. Madhava Iyer 
for Mr. C. V. Anantakrishna Iyer, for the 
Appellant, in S. R. No. 12052 of 1923, 
` and Mr. L. A. Govindaraghava Iyer, for the 
Appellant in S. R. No. 13423 of 1923 and 
of Mr. S. Varadachariar, for the Govern- 
ment Pleader on behalf of the Govern- 
ment and having stood over for considera- 
tion to this day the Court made the follow- 
ing additional 

ORDER.—These stamp references were 
posted to be spoken to atthe instance of 
Mr, Govindaraghava Iyer, but after hearing 
the arguments of the learned Vakils, on 
both sides I do not see any reason to modify 
or alter the order which I have already 
made. 

The only point now urged by Mr. Go- 
vindaraghava Iyer is that the decision 
of this Court reported as Swaminatha 
Iyer v. Ramier (7) is against the view 
which I have taken in my prior order 
and that I should, therefore, re-con- 
sidered my order in the light of the 
said decision. I will assume that if the 
decision in Swaminatha Iyer v. Ramier (7) 
has really taken a contrary view, it is open 
to me to re-consider my order. In that case 
the plaintifis sued for a declaration that 
they and the first defendant were the law- 
fully appointed trustees of a certain temple; 
and they prayed fora direction that defend- 
ants Nos. 2 and 3 should be made to restore 
the office of trustee to them and for an 
injunction restraining them from interfer- 
ing with the exercise by the plaintiffs and 
the first defendant of their duties as 
trustees. The tenants who were in posses- 
sion of the properties were willing to pay 
the rents to whomsoever was the proper 
trustee. It was held that the plaintiffs were 
not bound to sue for the possession of the 
temple properties and their omission to 
sue for such possession did not offend 
against the proviso tos. 42 of the Specific 


(7) 60 Ind. Cas, 1053; 47 M. L. J. 671; 20 L, W. 893; 
(1925) M. W. N. 62; (1925) A. I R. (M.) 421, 
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Relief Act, The learned Judges had not to 
consider the question as to what is the 
Court-fee payable if the plaintiffs had, as 
a matter of fact, asked for possession and 
nowhere do they say that in such a case 
ad valorem Court-fee need not be paid. 
Even as regards the necessity of asking 
for possession where the plaintiff alleges 
that some others had illegally taken pos- 
session of the temple lands, the learned 
Officiating Chief Justice states thus when 
distinguishing the case in Ratnasabapathi 
Pillai v. Ramaswami Iyer (2). “ The 
maintainability ot the suit must depend 
upon the allegations in the plaint.......... 
In this plaint he [the plaintiff in the case 
in fatnasabhapatht Pillai v. Ramaswami 
Iyer (2)]| mentioned that the defendants 
Nos. 8 and 9 had illegally taken possession 
of the temple lands and leased out the 
fishery in the tank and collected. rent. 
The plaintiff in that case having, for rea- 
sons best known to himself, combined two 
actions in one, namely one action against 
the Temple Committee for the restoration 
of his trustee’s office and for damages, and 
a second action for the recovery of the 
trust properties against persons who had 
wrongfully dispossessed him of such pro- 
perty, was bound to ask for the relief of 
possession of the temple properties to 
which he asserted a present right of pos- 
session. On the allegations in the plaint 
in that suit it may have been right to 
require ‘the plaintiff to add a prayer 
for possession of the lands and if he 
refused to do so, his suit might have 
been dismissed. But he was not bound to 
sue for possession of the lands before he 
was restored to office. If he had chosen 
to strike out from his plaint his state- 
ment asto the part played by defendants 
Nos. 8 and 9, hemight have waited till he 
was restored to his office of trustee, and he 
might thén have brought a separate suit on 
behalf of the trust to recover the trust pro- 
perties which had been wrongfully alienated.” 
The plaintiff in the present case alleges 


in his plaint that he was dispossessed by - 


the Ist defendant and asks for posses- 
sion from him, and I do not think that 
the remand by the High Court and the 
subsequent re-arrangement. of the parties 
can in any 
case. It is not necessary for me to decide 


whether even in this case the plaintiff’ is. 


bound to ask for possession. But as pøs- 


session has been asked for and as the 


way alter the nature of the . 


\ ; ; . 

‘ | | 
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decree also directs that the durga should 

be taken possession of, I think that Court- 

fee should be paid under Art. 7 V of the 

Court Fees Act. Time for payment of the 

ourt fee is extended by six weeks from to- 
day in all the references. 

Y. N.V. 


Z. K, Reference answered. 





ALLAHABAD HIGH COURT. 
First UIVIL APPEAL No. 78 or 1922, ` 
March 12, 1924. 

Present :—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Piggott. 
Raja UDAIRAJ SINGH—P catntirr— 

e APPELLANT 
Versus 


THe SECRETARY or STATE ror INDIA 


In COUNCIL—DEFEnDANT—RESPONDENT. 

U. P. Local Rates Act (I of 1814), s. 14—Suit for 
declaration that levy of cess is illegal --Jurisdiction of 
Civil Courte—Test—Valuation of suit—Duty of 
Counsel. 

By virtue of the provision contained in s. 14 of the 
U. P. Local Rates Act, a Civil Court is debarred from 
taking cognisance ofa suit for a declaration that the 
levy ofa particular cess under the provisions of the 
N.-W. P. Local. Rates Act, on certain property was 
illegal and invalid. [p. 213, col. 2; p. 214, col, 1.] 

“No Civil Court has jurisdiction to grant a declara- 
tion that a certain person is entitled to hold certain 
property for all time ssa revenue free and untaxable 
domain in perpetual succession. [p. 214, col. 1.] 

İt is the substance of the relief sought, and not the 
mere form in which the case is preferred in the plaint, 
that must be looked to inorder to determine the 
proper forum for the trial of the action. [p. 213, col. 1.) 

-It is necessary in the interests of the litigant public 
that a fair valuation should be put upon every suit. 
In the High Court fees on the higher scale are usually 
given and in the absence of taxing masters they are 
graduated according tothe valuation fixed by the 
plaintiff. If a plaintif is permitted to place any 


fanciful figure as the value of the suit, he subjects the 


defendant toan unfair burden as regards the costs 
Which he is prima facie liable to pay his Counsel and 
also subjects him to a continuing possible liability to 
pay the plaintif an amount by way of @osts far in 
excess of the real value of the case. The plaintiff may 
tilso embarras himself. [p 214, col. 2.] 


It isas much the duty of a -Counsel to protect his | 


client from the liability to pay excessivee fees as to 
protect him from an adverse decree. [p. 215, col. 1.) 


_ First appeal from a decree of the Sub- 
ordinate Judge,*Bijnor at Moradabad. 

Messrs F. Owen O'Neil, E. A. Howard, 
Uma Shankar Bajpai and Shiam Krishna 


Par for the Appellant. = i 
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Mr. Lalit Mohan Banerji, for the Respond- 
ent. 

JUDGMENT. —This was asvit brought 
by Raja Udairaj Singh ọf Kashipur 
against the Secretary of State for India in 
Council in which certain reliefs were sought 
by way of declaration. Those reliefs 
may beset forth at once in the precise 
language of the plaint. They are as fol- 
lows:— 

(a) A declaration “to the effect that the 
plaintiff is entitled to hold the domain 
of Barhapura for all time as a revenue 
free and untaxable domain in prepetual 
succession.” 

(b) A declaration “that the imposition 
ere is illegal and invalid’as against him- 
self”. 

We do not quite understand why the 
second relief has been worded in this par- 
ticular form. What the plaintiff desires 
to challenge is the levy ofa cess on the | 
property described as “the domain of Barha- 
pura” under the provisions of the N. W. P. 
Local Rates Act (XVIII of 1871), which . 
came into force on the 6th of April of that 
year. The record before us shows that a 
cess was levied upon this property imme- 


diately on the passing of the said Act. 


One of the pleas raised by the defend- 
ant was that the cognisance of the suit by 
the Court in which it was instituted, that 
of the Subordinate Judge of Bijnor, was 
barred by the provisions of s. 14 of the 
U. P. Local Rates Act (Local Act I` 
of 1914), which now takes the place of 
the older Statute under which the cess 
was first imposed. The words of this sec- 
tion are as follows :— 

“A suit shall not lie in any Civil 
Court to set aside or modify any assess- 
ment of arate imposed under this Act.” 

The Trial Court framed an issue on this 
plea, but has not decided it; it tried out the 
suit and has dismissed it on the merits. 
The question of jurisdiction has, however, 
been argued out before us and we think 
we ought to determine it. We note that the 


‘words of the prohibition are :— 


“To set aside or modify.” 

It might perhaps be argued -that any 
question as to the amount of assessment 
imposed under this Act might well be 
left to the exclusive jurisdiction of the 
Revenue Courts; but that it must be com- 
petent for a Civil Court to adjudicate upon 
the larger question whether certain pro- 


' perty was. liable to assessment at ali 
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Ib is undoubtedly a principle of English 
Law that a subject from whom any tax or 
impost is sought to be levied, is entitled 
to raise before a Court of competent juris- 
diction the question whether the authori- 
ties levying such tax or impost are or are 
not acting within their statutory powers. 
The question in this case, however, is as 
to the proper Tribunal competent by law 
to give the plaintiff the relief which he 
seeks. In this Province we have side by side 
with the ordinary Civil Courts, other Courts 
constituted under the Local Land Revenue 
and ‘Tenancy Acts, and certain matters are 
reserved by law to the exclusive jurisdic- 
tion of these latter Courts. The Collector 
of a District, the Commissioner of a 
Division and the Board of Revenue in these 
Provinces are not merely executive author- 
ities, but they are also Courts of Justice 
with special jurisdictian of their own which 
is guarded by Statute from interference 
on the part of the ordinary Civil Courts. 
In determining questions which from time 
to time arise with regard to cases apparent- 
ly lying somewhere near the borderland of 
the jeirisdiction of the two sets of Courts, 
one principle has been consistenly laid down 
and «maintained by this Court: itis the 
substance of the relief sought, and not 
the mere form in which the case is pre- 
ferred inthe plaint, that must be looked 
to in order tu cletermine the proper forum 
for the trial of the action. Looking at the 
question thus broadly, it seems to us al- 
most beyond argument that the present suit 
is, as regards the second of the two reliefs 
claimed, a suit to set aside the assessment 
ofa rate imposed under the Local Rates 
Act. If it be suggested that the Revenue 
Courts to which we have referred, being 
presided -over by officers directly concerned 
in the assessment and collection of taxation 
levied upon agricultural land, are not 
suitable authorities to adjudicate upon a 
question of liability such as that raised by 
the plaintiff in this case, the answer appears 
to be that the Legislature having seen fit to 
trust these Courts to make a just and 
impartial use of the special knowledge 
which their Presiding Officers do undoubt- 
edly posssssin such matters, it is not for 
us to question the policy of the Legislature. 
Moreover, it may be pointed out that an 
appeal lies to His Majesty in Council from 
a decision pronounced by the Board of Reve- 
nue in its judicial capacity. . 

. Mr. O'Neil, in his argument on behalf 


— 


UDAIRAJ SINGH V. SECRETARY OF STATE TOR INDIA, - 218 


of thé appellant, laid great stress on the 
provisions ofs. 42 ofthe Specific Relief 
Act (I of 1877). We do not deny for 
a moment that the plaintiff, on the 
facts alleged by him, would havea cause 
of action for relief under the provisions 
of this section, provided always that the 
jurisdiction of the ordinary Civil Courts 
in this matter is not expressly taken away 
by Statute. A mere reference to the gene- 
ral provisions of s. 42 of the Specific 
Relief Act cannot by itself assist us in 
determining the further question, whether 
the relief sought in this particular suit 
does or does not fall under the prohibition 
contained in s. 14 of the U. P. Local 
Rates Act (E of 1914). Indeed, if the 
point is to be argued on technical grounds 
rather than on the broad principle which 
we have already suggested, this reference 
tos. 42 of the Specific Relief Act only 
suggests a further difficulty in the 
plaintiff's way. Under that section itself 
the Civil Courts are prohibited from 
granting relief by way of a mere de- 
claration when the plaintiff, being entitled 
to further or consequential relief, has 
omitted to claim it. In the present case 
it seems obvious thatthe plaintif could 
have claimed further relief, both by way 
of a refund of money paid by him under 
protest in the past in satisfaction of the 
demand which he alleges to'be illegal, 
and also by way of a perpetual injunction for 
the future. The plaintiff has emitted to 
claim these further reliefs, because by doing 
so he would have made it too flagrantly 
obvious that his suit was essentially one 
to set aside the assessment of a rate imposed 
under the U. P. Local Rates Act of 1914, 
The Civil Court, however, is not concerned 
with the reasons which may have influenced 
a plaintiff in omitting to claim a particular 
relief. It would be a curious and anomalous 
result if we were compelled to hold that the 
cognisance.of the Civil Court was barred 
in respect of the subsidiary reliefs obviously 
claimable by the plaintiff, and necessary 
in order togive himcomplete reliefon the 
cause of action preferred by him, but that 
this bar could he evaded bythe plaintiff's 
abandoning such consequential reliefs and 
limiting himself to a suit for a mere 
declaration. 

The conclusion we arrive.at is that the 
cognisance of this suit by the learned Sub- 
ordinate Judge of Bijnor was barred, atany 
rate, in respect of the second of the two reltefy 
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¢laimed, by “the prohibition enacted in 
8.14 of the U. P. Local Rates Act of 
1914. It is contended, however, that these 
considerations do not apply to the first of 
the two reliefs claimed. Ourowh opinion 
with regard to this relief is that in so far 
as thedefendant to the action is concerned, 
the declaration sought is one which it is 
simply incompetent for any Court of civil 
jurisdiction to grant, The question sought 
to be raised by the words “in perpetual 
succession’ in the said relief is not one 
which concerns the defendant. He does 
not desire to prevent the “domain of 
Barhapura” from descending as an inalien- 
able estate, in accordance with the line of 
succession laid down in a certain sanad 
of the year 1828 which is the original 
document of title setup by the plaintiff; 
nor is there anything in the imposition 
of a local rate or cess upon this land to 
interfere with the plaintiff's tenure of the 
property, or its devolution after the death 
of the plaintiff. So far as the defendant 
is concerned, the claim preferred in 
connection with his first relief is one for 
a declaration that the land described as 
“the domain of Burhapura” is for all time 
untaxable by any Act either of the Local, 
or of theImperial Legislature, Ifthe land 
in suit forms part of “ the territories for 
the time being administered by the Gover- 
nor of the United Provinces”, then it is 
subject to the jurisdiction of the Legislature 
of the Province, and a Civil Court exercising 
jurisdiction within those territories has no 
right to declare it for ever untaxable. . This 
is a perfectly distinct question from the 
question whether the rate or cess which is 
heing levied upon the plaintiff now has 
sn imposed, or is being levied, 
within the statutory authority o 4 
Rates Act of 1914. Uae = 
We doubt, however, whether this point 
can be made perfectly clear withdcut a more 
detailed examination of the pleadings and 
evidence in the ease. Moreover, we are 
bound to take note of the fact that the Trial 
Court has elected to pass over the prelimi- 
nary objection to its own jurisdiction 
and to try out the suit on ‘the merits 
In spite, therefore, of the doubts which 
we felt at an early stage of the argument 
on the question of jurisdiction, we thought 
ib our duty to hear the appeal on the 
merits and it seems only fair to both 


parties that we should pronounce a decision 
one the same, * EO k k k k x 
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We now pass to a matter of more general 
interest. The plaintiff valued this suit for 
purposes of jurisdiction and Ceurt-fees at 
no less a sum than fifty lakhs. 

Whilst appreciating, though not wholly 
accepting the view of the Raja that the 
-claim of the Local Goverment touches the 
diginity and honour of his house and 
family, we express ourregret that he should 
have acquiesced in or directed such a 
figure to be inserted. 

Allowing the widest margin for contingen- 
cies, the interest on a capital sum of 
Rs. 50,000 would more than provide the 
annually recurring payment, and it would, 
in our opinion, have been better had the 
plaintiff set out the considerations of status 
and dignity in the petition and, whilst 
emphasizing theimportance which he attach- 
ed to them had stated that he refrained 
from appraising them in terms of money. 

It is necessary in the interests of the 
litigant public that a fair valuation should 
be put upon every suit. In this Court - 
fees on the higher scale are usually given 
and in the absence of taxing masters they 
are graduated according to the valuation 
fixed by the plaintiff. Obviously if a plain- 
tiff is permitted to place any fanciful 
figure asthe value of the suit, hesubjects 
the defendant to an unfair burden as re- 
gards the costs which he is prima facie 
liable to pay his Counsel and also subjects 
him to a continuing possible liability to 
pay the plaintiff an amount by way of 
costs far in excess of the real value of 
the case. 

A minor and less important matter is 

“that the plaintiff may embarrass himself. 

The latter indeed is exactly what happen- 
ed. The effect of this unwise valuation 
pressed so heavily upon the Rajain this 
Court that he applied on the 15th of May 
1923, for a nine months’ adjournment on 
the ground that he was prevented at present 
from “undertaking heavy expenditure in 
Counsel's fees”. On the 3rd of December 
1923 he applied again stating that until 
the kharif collections in January 1924 he 
would not be in a position to find the 
fees necessary to engage Counsel. At the 
time of granting these concessions the 
Court was not in possession of information 
to enable the extravagance of the valuation 
to be estimated. 

We think that Counsel for the defendant, 
when first this excessive valuation came 
tg their notice, should at once, before 
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drafting any written statement, have appli- 
ed to the Court for an order on the plaintiff 
to deliver particulars in writing “of the 
valuation of fifty lakhs stating how much 
there is referable to the cess and how 
much to other and what considerations.” 
It is as much the duty of a Counsel 
to-protect his client from the liability to 
pay excessive fees as to protect him from 
an adverse decree. It was not, in our 
opinion, sufficient for the written state- 
ment to allege that the valuation was ex- 
eessive and to leave it at that. 

It would have been the manifest duty 
of the Judge to make such an order and 
in all probability the plaintiff would have 
amended his valuation to an amount more 
within the limits of reality. 

If he failed to do so, then the Judge 
should himself have decided the matter 
and been watchful not to allow the plaintiff, 
if he succeeded, more than a reasonable 
amount of costs. As regards the costs in- 
curred by the defendant, there would be 
no ground for withholding any sum certi- 
fied as having been paid, even if such 
amount happened to be more than in the 
opinion of the Judge, would have been 
disbursed on a fair valuation. 

In this particular case we have been 
told that the Local Goverment has paid 
the usual higher scale fee on the recognised 
computation and whilst the recoupment 
ef this to the Local Goverment will impose 
a heavy burden upon the plaintiff, we can 
see no ground for relieving him of any 
part of the liability. The amount of the 
valuation was fixed by him and he must 
bear the consequences. 

We, therefore, dismiss the appeal with 
costs. 


Z. K. Appeal dismissed, 


eea eee 


MADRAS HIGH COURT. 
Crvit MISGELLANEOUS PETITION No. 3909 
oF 1924, 

December 1, 1924. 
Preseni:—Mr. Justice Srinivasa Iyengar. 
KANTHIMATHI AMMAL—PETITIONER 

versus | 
R. PERUMAL KONA AND oTHERS— 

_ — RESPONDENTS, š 

Civil Procedure Code (Act V of 1908), 0. XXII, r. 
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4,0. XLI, r. 22—Respondent, death of—-Legal repre- 
sentative, substitution of, in memo. of objections, effect 
of, on appeal. 

Any order that is made bringing the legal represen- 
tatives of a deceased respondent on record in the 
memorandum of objections will enure for the whole of 
the proceedings including the appeal. 

Vathiar Venkatacharia v. Ponappa Ayyengar, 45 
Ind. Qas. 959; 7 L. W. 614, followed. 


Petition, praying that in the circum- 
stances stated in the affidavit filed there- 
with, the High Court will be pleased to 
bring on record the petitioner herein as the 
legal representative of the deceased Ist 
respondent Ramaswami - Pillai, so far as 
the memorandum cf objections is concern- 
ed in A. S. No. 361 of 1923, on the file of 
the High Court ‘O. S. No. 40 of 1918 on the 
file of the Court of the Subordinate Judge, 
Tuticorin). 

Messrs. Chidambaram and Marthandam, 
for the Petitioner, 

Mr. S, T. Srinivasagopaluchari, for the, 
Respondents. 

ORDER.—This is an application on 
behalf of the legal representative of the 
deceased Ist respondent to be brought on. 
record in the place of the Ist respondent 
in the memorandum of cross-objections. 
The learned Vakil for the petitioner states 
that he has had no instructions to apply 
for bringing hisclients on record as the 
legal representative of the deceased Ist 
respondent. Messrs. Chidambaram and 
Marthandam, Vakils for the appellant, state 
that having regard to the principle, decid-, 
ed inthe case of Vathiar Venkatachariar 
v. Ponappa Ayyengar (1) any order that is 
made bringing the legal representatives 
of the deceased: respondent on the record in 
the memorandum of objections will enure 
for the whole of the proceedings including 
the appeal. I see, therefore, no objection 
whatever on the present application to 
make an order directing thatthe legal Te- 
presentatives of the deceased Ist respondent 
be brought gn the record not only in the 
memorandum of objections, but also-in the 
main-appeal. Costs of this application will 
be costs in the appeal. The learned Vakil 
for the petitioner states that he has filed 
a vakalat in the Court, but at the instance 
of the office the vakalat was specially res- 
tricted to the memorandum of objections. 
The vakalat which. was filed will be for 
t e whole of the proceedings including the 
appeal and it will be so treated. 

V. N. V. Petitioh allowed, 


Z. K. 
(1) 45 Ind. Cas. 959; 7 L, W, 614. 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No. 92 oF 1923. 
January 7, 1924. 
Present:—Mr. Justice Heald and 
Mr. Justice May Oung, 

LIM CHWE HT A W—APPELLANT 


versus 
LU TYAW TAT—Resronpenrt, 

Rangoon Rent Act (II of 1920), s. 10-—-Ejectment of 
tenant—Parinership business—Partner’s separate 
business—Personal use. 

Where the premises in an ejectment suit under the 
Rangoon Rent Act, 1920, are required more for the 
landlord's partnership business and the separate 
business of the managing partner and his family, than 
for the personal use of the landlord or any member of 
his family, the premises cannot be regarded as being 
reasonably and bona fide required for the occupation 
of the landlord within the meaning and intention of 
8, 10 of the Act. 

First appeal from a decree of the High 
Court on the Original Side, in ©. R. No. 320 
of 1922. 

Mr. Dag, for the Appellant. 

Mr. Leach, for the Respondent. 

JUDGMENT.—The respondent is 
owner of a house in Strand Road, Rangoon, 
and appellant is his monthly tenant. The 
respondent sued to eject appellant and ap- 
pellant pleaded that he could not be ejected 
because the premises were not reasonably 
and bona fide required for occupation by 
respondent himself or any member of his 
family, 

The Original Court gave respondent a 
decree. 

Appellant appeals on his original plea. 

There is no dispute about the facts. Re- 
spondent is one of three partners who carry 
on. business as brokers in ahouse in Crisp 
Street where the managing partner lives. 
The house in Crisp Street has to be re-built 
and the business has, therefore, to be moved 
elsewhere. Respondent proposes to move 
it into his house in Strand Road. It is 
admitted that the 8rd partner has a house 
in Crisp Street which is vacant, but it is 
alleged that it is not suitable for the busi- 
ness of the partnership because the ground- 
floor has been designed asa garage. It 
is also admitted that the premises in suit 
are required more for the respondent's, and 
separate business of the managing partner 
and his family, than for the purpose of the 
partnership business, and that neither re- 
spondent nor any member of his family 
propose to live in them. 

The learned Judge on the Original Side 
was of opinion that because respondent had 
ea one-third share in the partnership and the 
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partnership proposes to occupy part of the 
premises for the purpose ofits business, 
the premises might be regarded as being 
ee for occupation by respondent him- 
self, 7 

We have read the records and heard the 
learned Advocates on both sides and we are 
of opinion that the premises cannot be 
regarded as being reasonably and bona fide 
required for occupation by the respondent 
within the meaning and intention of s. 10 of 
the Rangoon Rent Act. 

We, therefore, set aside the decree of the 
Original Side and dismiss respondent's suit 
with ‘costs for appellant throughout. 

5. S, Decree set aside, 





ALLAHABAD HIGH COURT. 
Civit MISCELLANOUS No. 164 oF 1925, 
March 26, 1925. 
Present:—Mr. Justice Walsh and 
Mr. Justice Mukerji. 

In the matter of Messrs. LACHHMAN 
PRASAD-BABU RAM or CAWNPORE. 


—APPLICANTS. ° 

Income Tax Act (XI of 1922), s. 6L—Business with 
branches—Income Tax Officer having jurisdiction over 
principal place of business, powers of, with respect to 
branches—Concurrent jurisdiction— Jurisdiction, exer- 
cise of, mode of. 

The provisions of sub-s. (4) ofs. 64 of the Income 
Tax Act do not oust the jurisdiction of the Income 
Tax Officer of an area in which the principal place 
of business of an assessee is situated so far as the 
assessment or the profits or gains of a branch business 
situated in another area and proceedings relating 
thereto are concerned. The jurisdiction of such 
Income Tax Officer in respect of the branch business 
situated in another area is concurrent with the 
jurisdiction of the Income Tax Officer within whose 
jurisdiction that area is situated. Under sub-s. (J) 
of s. 64 the Income Tax Officer of the principal 
place of business has the duty of assessing the whole 
ofthe income derived from the principal place of 
business as well as the various branches. By sub-s. 
(4) every Income Tax Officer has also jurisdiction to 
exercise the powers of an Income Tax Officer with 
regard to the profits arising in the area within his 
jurisdiction. The Income Tax Officer of the principal 
place of business should not, however, exercise his 
powers oppressively, so that persons willing to sub- 
mit to the requirements of the Income Tax Officer of 
the particular area in which the branch is situated 
should not be deprived ofan opportunity of supplying 
him with all proper materials. [p. 219, cols. 1 & 2.] 

Reference under s. 66 of the Indian In- ` 
come Tax Act of 1922, from the Commis- 
sioner of Income Tax, U. P., dated the 16th 
of March 1925, 

REFERENCE.—tThis is a demand for 
a reference to the High Court unders. 66 


(2) of the Indian Income Tax Act, 1922, 


aiy 


[és I. O. 1925] 


. made by Lachhman Das-Babu Ram of 
Cawnpore. a 

2, The principal place of business of 
the assessee is in Cawnpore but there are 
also branches in Bombay, Karachi, and 
Calcutta. When the assessment for the 
financial year 1924-25 came to be made, 
the Income Tax Officer, Cawnpore, received 
reports from the Income Tax Officers of 
Bombay and Karachi containing an esti- 
mate of the profits of the assessee in those 
places. The Income Tax Officer in Calcutta, 
however, who had been requested to re- 
port the profits of the Calcutta branch 
after examining the firm’s accounts replied 
that according to the assessee’s allegation 
the books relating to the branch business 
in Calcutta were at Cawnpore and would 
be duly produced before the Income Tax 
Officer; he accordingly reported no esti- 
mate of the profits. On the 24th July 
1924 the Income Tax Officer, Cawnpore, 
issued a notice under s. 22 (4) for the 
production, on the 381d September 1924, of 
the books not only of the principal place 
of business in Cawnpore but also of the 
sev@éral branches, The hooks relating to 
Cawnpore alone were produced on that 
date and a second notice under s. 22 (4) 
was issued, while further the assessee was 
requested, under the provisions of s. 23 (3), 
to deal with certain ambiguities affecting 
the accounts of the principal place of 
business and the branches in Bombay and 
Calcutta, On the 4th September 1924 
the assessee was further called on under 
s. 22 (4) to produce the accounts of the 
Cawnpore business for the years Sambat 
1977-78 in order to clear up further doubt- 
ful points, the date fixed being 30th Sep- 
tember 1924. On that date the assessee 
asked for an extension of time and was 
granted up to the 22nd October 1924. The 
case was not decided on that date in the 
absence of proper authority for his repre- 
sentative from the owner of the business 
and the case was accordingly disposed of 
on the 23rd October 1924. The representa- 
tive, when asked why the books of the 
Calcutta branch were not produced, replied 
that it was most inconvenient that the 
Calcutta accounts should be produced, in 
Cawnpore and that he was, therefore, un- 
able to do so. An application was also 
presented asking thatthe case might be 
referred to the Income Tax Officer, Caleutta, 
for the examination of the accounts of that 
‘branch, The Income Tax Officer, consider- 
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ing: the delay which had taken p] 

the failure of the assessee to Nn TT 
accounts before the Calcutta Income Tax 
Authorities in the first instance refused 
the request. On this ground, and also 
because the assessee did not produce the 
books of the principal place of business 
for Sambat 1977-78, he proceeded to frame 
an assessment under s. 23 (4), ; 

A copy of the relevant portion of the 
Ae of assessment is appended (Appendix 
3. On the 24th November 1994 the 
assessee presented to the Income Tax Officer 
Cawnpore an application under s. 97 of 
the Indian Income Tax Act, 1922, prayin 
“that the assessment as it stands be ae 
celled and it be sent to the Income Tax 
Officer of Calcutta to report the income 
of that branch.” The grounds given in 
ee wi the TT are contained 
in the petition of which a i 
in Appendix a copy 18 contained 

. The Income Tax Officer, in 
of which acopy is attached (Appendi: O 
did not consider that the assessee had 
proved his case and rejected the applica- 
tion. It will be noted that the assessee 
does not refer to the application of s. 23 
(4) to the assessment which wag involved 
by his failure to produce the Cawnpore 
books relating to Sambat 1977-78. The 
Income Tax Officer also in his order d 
i T to this point. ii 

. ine assessee filed ana 
the Assistant Commissioner Bf act 


ue petition being contained in Appendix 


6. The Assistant Commissioner 
hearing arguments, held that ec 
tion of the appellant was in effect not 
that he had been prevented by any reason- 
able cause from complying with the notice 
under s. 22 (4) but that the Income Tax 
Officer had no jurisdiction and that the 
assessment was illegal. He refused to 
accept this interpretation of the law and 
rejected the appeal. A copy of the judg- 
se R pepen ees (Appendix E). 

. e assessee, in a petition i 
a copy is attached (Aprendiz F), a 
sires a vreference tobe made to the High ` 
Court on the following questions of ma 
“(1) Whether the Income Tax Officer of 
Cawnpore, in face of the provi- 
sions laid down under s. 64 (4) and 
` under notes and instructions, has 
any jurisdiction to issue a nétice 


. 
¢ 
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under “s, 22 (4) for the account- 
books of the branch shops situate 
at Bombay, Calcutta and Karachi. 
“(2) Whether the provisions laid down 


under s. 64 (1) empower an Income 
Tax Officer of one area in one 
Province to issue notices under 
s. 22 (4) etc., and to make an esti- 
mate of the income of branch shops 
situate in a different area andin a 
different Province altogether. 

“(3) Whether the assessing officer of 
the principal places of business 
can compel the production of the 
branch accounts before him and 
him alone. 

“(4) Whether the rejection of the peti- 

tioner’s application regarding the 

examination ofthe branch books 
at the branches was legal. 

Whether there is any evidence to 

suppprt the finding of the Income 

Tax Officer of Cawnpore regarding 

the income of the Caleutta branch. 

“(6) Whether the assessment, as made, 
is arbitrary or to the best of his 
judgment as laid down under s. 23 
(4). 

“(7) Whether the Income Tax Officer of 
‘Cawnpore or that of Calcutta alone 
is empowered to estimate the 
income of the Calcutta branch; and 

“(8) Whether the assessment, made 
under s. 23 (4) by the Income Tax 
Officer of Cawnpore on account of 
the non-production of the books of 

; the Calcutta branch alone, is legal.” 

` In accordance with his previous action 

he does not refer to the applicability of 

s. 23 (4) involved by his failure to pro- 

duce the accounts of Sambat 1977-78 for 

Cawnpore. 

8. A copy of the above statement of 
the facts was supplied to the assessee who 
was also informed that the only.points of 
law which, in the opinion of the Commis- 
sioner, could arise and‘ which he proposed 
to refer for the decision of the High Court 
were— l 

(i) Was the opportunity given to the 
assessee to produce certain 
accounts, and in partioular the 
accounts of the Caleutta branch, 
reasonable ? and 

(ii) Was the assessee prevented by 

sufficient cause from producing 
those booka ? 

The assessee in a letter written by his 


(9) 
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Advocate of which a copy is attached 
(Appendix G) has replied that his “ main 
legal contention ” has not been referred to 
the High Court, viz, that “th® Income 
Tax Officer of Cawnpore ineface of the 
provisions laid down under s. 66 (4) and 
under notes and instructions had no juris- 
diction to issue anotice under s. 22 (4) 
for the account-books of the branch shops 
at Bombay, Caleutta and Karachi and to 
make an estimate of the income of branch 
shops situate ina different area and in a 
different Province altogether.” The Com- | 
missioner is of opinion that this point 
does not arise out ofan appellate erder 
relating tos. 27 but as the assessee clearly 
feels aggrieved over the action taken by 
the Income Tas Officer and as the question 
is one of some importance, the Commis- 
sioner has decided to submit a reference 
under sub-s. (1) of s. 66 of the Indian In- 
come Tax Act, 1922, on the following point 
also. 

Do the provisions of sub-s. (4) of s. 64 of 
the Indian Income Tax Act oust the juris- 
diction of the Income Tax Officer of the 
area in whicha principal place of busiaess 
is situated so far asthe assessment of the 
profits or gains of a branch business situ- 
ated in another areaand proceedings relat- 
ing thereto are concerned ? 

9, There are thusthree points of law 
which are submitted for the opinion of the 
High Court— 

(1) On the facts stated was the oppor- 
tunity given to the assessee to 
produce certain accounts, and in 
particular the accounts of the 
Calcutta branch, reasonable ? 

(ii) Was the assessee prevented by suff- 
cient cause from producing those 
books ? and 

(iit) Do the provisions of sub-s, (4) of 
s. 64 ofthe Indian Income Tax Act 
oust the jurisdiction of the Income 
Tax Officer of the area in which 
a principal place of business is 
situated so far as the assessment 
of the profits or gains of a branch 
business situated in another area 
and proceedings relating thereto 
are concerned ? 

As regards the first question the Com- 
missioner is of opinion that as the period 
which was given for the production of ac- 


counts wasa long one it cannot be said 


that the .assessee had no reasonable oppor- 
tunity to comply with the notice. The 
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Commissioner is also of opinion that the 
agsessea was not prevented by sufficient 
cause from complying with the notice. He 
failed to do so gn the ground that he was 
not obliged to doso, The word “prevent” 
in s. 27 involves some definite active 
cause, making compliance with the order 
impossible, and not a passive cause such 


as the opinion that compliance is not obli- 


gatory because of rights supposed to be 
secured under the Act. < 

On the third guestion the answer is, in 
the opinion of the Commissioner, clearly in 
the negative. : 

The Commissioner would add that the 
present proceedings will be sterile: the 
assessment under s. 23 (4) must in any case 
stand because the failure to produce the 
Cawnpore accounts for Sambat 1977-78 
makes that sub-section applicable. 

Mr. L. M. Banerji, for the Crown. 

Dr. K..N. Katju and Mr. U. S. Bajpai, 
for the Applicant. ; 

JUDGMENT.—The answers to the 
three points submitted to us are as fol- 
lows:—, 

On the facts stated, a reasonable oppor- 
` tunity was given to the assessee to produce 
the accounts of the Calcutta branch, first in 
Calcutta, secondly in Cawnpore, where the 
Income Tax Officer of Calcutta was led to 
believe that the books were available. 

Secondly, on the evidence stated, the 
assessee was not prevented by sufficient 
cause from producing the books in Cawn- 
pore. 

Thirdly, in our opinion, the jurisdiction 
of the Income Tax Officer of the area in 


which the principal place of business is’ 


situated is not ousted. The jurisdiction 
is concurrent. Under s. 64, sub-s. 1, the 
Income Tax Officer of the principal place 
of business has the duty of assessing the 
whole of the income derived from the 
principal place of business as well as the 
various branches. By sub-s. 4, every In- 
come Tax Officer has also jurisdiction to 
exercise the powers of an Income Tax 
Officer with regard to the profits arising in 
that area. 

It is of course understood, and ought to 
be understood, by the authorities that the 
Income Tax Officer of the principal place 
of business will not exercise his powers 
oppressively, so that persons willing to 
submit to the requirements of the Income 
Tax Officer of the particular area in which 
the branch is situated, should not be de- 
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prived of an opportunity of supplying him 
with all proper materials, but exceptional 
cases may require exceptional remedies. 

We allow the fee of Rs. 150 payable to 
the Government Advocate. As Mr, L. M. 
Banerji will no longer be Government Ad- 
vocate when the certificate will be filed, 
we authorise it to be filed by his clerk. 

Z. K. Order accordingly. 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DRUREE No. 120 
oF 1921. 

May 12, 1924. 

Present: —Justice Sir Jwala Prasad, KT., 
and Mr. Justice Kulwant Sahay. 
NAGENDRA NATH GHOSH— PLAINTIFE— 


APPELLANT » 
versus a. 
SAMBHU NATH PANDEY—Dsrenpant— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 
91, 92—Sale in execution—No saleable interest of 
judgment-debtor—Suit for recovery of purchase-money, 
whether maintainable—Atction-purchaser, remedy 


It is, under the present Code, no longer open to 
an auction-purchaser to maintain a regular suit for a 
declaration that the judgment-debtor had no saleable 
interest in the property which amounts to a declara- 
tion that the order confirming the sale was bad and 
for setting aside the same and for a refund of 
the purchase-money. [p. 223, col. 1.] i 

The only remedy of the auction-purchaser is by way 
of an application under O. XXI, r.91 of the Code, 

ibid.] 

l Ram Sroop v. Dalpat Rai, 58 Ind. Cas. 105; 43 A. 60; 
18 A. L. J. 905; 2 U. P. L. R. (A.) 318, Balwant Rang- 
nath v. Bala Malu, 67 Ind. Cas. 360; 46 B. 833; 24 
Bom. L. R. 308; (1922) A. I. R. (B.) 205, Tirumalaisami 
Naidu v. Subramaniam Chettiar, 45 Ind. Cas. 109; 40 
M. 1009, Juranu Mahamad v. Jathi Mahamed, 46 Ind. 
Cas. 783; 22 C. W. N. 760 and Banka Behari Das v, 
Guru Das Dhar, 80 Ind. Cas. 257; 28 ©. W. N. 20; 
(1924) A. L R. (C.) 172; 40 ©. L. J. 157, relied on. | 

Asadullah Kkan v. Karm Chand, 16 Ind. Cas. 605: 
41. 354; 6 L. L. J. 67; (1924) A. I. R. (L.) 115, dis- 
sented from. BE 

Appeal from a decision of the Subordinate 
Judge, Dhanbad, dated the 28th February 
1921. 

Mr. Sharosht Charan Mitter (with him Mr. 
Baikunth Nath Mitter), for the Appellant. 

Mr. Susil Madhab Mullick (with him Mr. 
Nagendra Nath Sen), for the Respondent. 

JUDGMENT. _ 
Kulwant Sahay, J.—[His Lordship 
after setting out the facts of the case 
proceeded) :—In order to decide the pointe 


raised in this appeal it is- necessary toe . 
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examine the law as it now stands after the 
various changes thereof by the Legislature 
from time to time in regard to the right 
of auction-purchasers at execution sales in 

this behalf. 

Regulation VII of 1825 which provided for 
the first time for the sale of houses, gardens, 
orchards and.small portions of land held 
exempt from public assessment by the 
Civil Court instead of through the Collect- 
ors, provided, in s. 3 (3), for setting aside 
the sale if application was made with- 
in thirty days of the sale on the ground of 
material irregularity in the sale. Clause 
(4) of s. 3 provided that the purchaser 
at such sale was entitled to receive back 
the purchase-money on restoring any 
property delivered to him’ if the sale was 
set aside as invalid under cl. (3) or on 
any account whatsoever. Clause (7) pro- 
vided that it should be clearly explained 
to the bidders that nothing was guaranteed 
to them in the land beyond the rights and 
interests therein of the individuals ans- 


werable for the amount of the decree. It- 


will be noticed that there was no provision 
in this Regulation for setting aside the 
sale on the application of the auction-pur- 
chaseron the ground that the judgment-deb- 
tor had no saleable interest in the proper- 
ty sold, nor did the law provide for a refund 
of the purchase money tothe auction-pur- 
chaser on the ground of there being no sale- 
able interest in the judgment-debtor. The 
auction-purchaser was only entitled to a 
refund ofthe purchase-money incase the 
sale was set aside on the ground of ma- 
terial irregularity and the purchaser was 
compelled to restore the property delivered 
to him asa resultof setting aside the sale 
oronany other ground whatever. There 
-was nothing in the law to bar a regular suit 
by the purchaser. 


Then came the C. P. C. (Act YII of 1859). 
Section 249 directed that the sale proclama- 
tion shall declare that the sale extends only 
to the right, title and interest of the 
defendants in the property specified therein. 
Section 256 provided for application for 
setting aside sales on the ground of 
material irregularity in pulslishing and 
conducting the sale, if the applicant proved 
that he had sustained substantial injury 
by reason of such irregularity. Section 
257 empowered the Court to set aside a sale 
on the ground of material irregularity and 

“substantial injury. Section 258 provided 
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that: “ Whenever a sale of inmoveable pro- 
perty isset aside the purchaser shall be 
entitled to receive back his purchase- 
money with or without interest in such 


manner as it may appear proper to 
the Court to direct in each instance.” 
With reference to this s. 258, 16 was 


decided by the Courts that a purchaser 
at a sale in execution of a decree could 
not recover his purchase-money if it was 
subsequently found that the jndgment- 
debtor whose property he had purchased 
had no saleable interest therein, and that 
s, 258 applied only to cases in whicha 
sale had been set aside for irregularities in 
publishing and conducting the same [Dorab 
Ally Khan v. Khiajah Moheeooddeen (1), 
Framji Besanji Dustur v. Hormasji Pestanji 
Framji (2), Hira Lal v. Karim-un-Nisa (8) 
and Rum Narain Singh v. Mahtab Bibi (4)]. 
The anction-purchaser, under the Actof 
1859, purchased at his own risk. All that 
the Court purported to sell under the 
distinct provision of s. 249 of the Code 
was the right, title and interest of the 
judgment-debtor and if it was subsequently 
found that thejudgment-debor had*no in- 
terest, the purchaser could not obtain a re- 
fund of the purchase-money; there being 
no guarantee of title, the purchaser took 
at his peril and if he failed to „obtain pos- 
session of the property or was dispossessed 
therefrom he had no remedy at law to get 
back his money. 

Act X of 1877, by which the C. P. C. 
of 1859 was repealed, contains provisions 
similar to those in Act XIV of 1882, and 
it will, therefore, be sufficient to examine 
the provisions relating to the point under 
consideration in the Act of 1882. 

Section 2350f the Actof1882 provided that 
the application for execution vf a decree 
shall be in writing verified by the applicant 
or by some other person proved to the 
satisfaction of the Court to be acquainted 
with the facts of the case, and shall contain 
certain particulars set out therein a 
tabular form, Section 237 provided that 
when an application is made for the at- 
tachment of immoveable property belong- 
ing to the judgment-debtor it shall contain 
at the foota description of the property 
sufficient to identify it, and also a speci- 


(1) 1 C. 55; 24 W. R. 372; 1 Ind. Dee. (x. s.) 35. 
(2) 2B. 258: 2Ind. Jur. 643; 1 Ind. Des. (N. s.) 
7 


(3) 2°A. 780; 1 Ind. Dee (x. s.) 1047. 
(4) 2 A. 828; 1 Ind, Dee, (N. s.) 1066, 
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fication of the judgment-debtor’s share or. 
interest therein to the best of the belief 
of the appheant and so far as he has 
been able to asgertain the same. Section 
237 provided that when any property was 
ordered to be sold by public auction in exe- 
cution of a decree the Court shall cause a 
proclamation of the intended sale to be made 
in the language of such Oourt, and then 
it sets out the particulars which the pro- 
clamation shall contain. These particulars 
consist of .the description of the property, 
the revenue assessed upon it, any incum- 
' brance to which the property was subject, 
the amount for the recovery of which the 
sale was ordered, and cl. (e): “every other 
“thing which the Court considers material 
for the purchaser to know in order to judge 
of the nature and value of the property.” 
Section 311 provided. that the decree- 
holder or any person whose immoveable 
property has been sold may apply to the 
Court to set aside the sale on the ground 
of material irregularity in publishing or 
conducting the sale; but that no sale was to 
be set aside on the ground of irregularity 
unless the applicant proved to the satisfac- 
tion of the Court that he had sustained 
‘substantial injury by reason ofsuch irregu- 
‘larity. Section 312 provided that if no 
-application such as one contemplated by 
s. dll, was made, or if such application 
be made and the objection be dis- 
allowed, the Court shall pass an order 
confirming the sale as regards the parties 
to the suit and the purchaser. If such 
- application be made, and if the objection 
be allowed, the Court shall pass an order 
setting aside the sale; and then the last 
clause of s. 312 provided: 


“No suit to set aside, on the ground of 
such irregularity, an order passed under 
this section shall be brought by the party 
against whom such order has been made.” 
Section 313 authorized the purchaser at 
the execution sale to apply to the Court to 
-set aside the sale on the ground that the 
person whose property purported -to be 
sold had no saleable interest therein, and 
the Cours was upon such application to 
make such order as itthought fit. Section 
315 provided as follows: 

“When a sale of immoveable pioperty is 
set aside under s. 310 (A) 312 or 313, 


or when it isfound that the judgment- 
debtor had no saleable interest in the 
property which purported to be sold and 
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` 

BANA AN TA UT 
ŠAMBHÜ NATH PANDEY. Sot 
a purchaser is for that reason deprived 
of it, 

the purchaser shall be entitled to receive 
back his purchase-money (with or without 
interest as the Court may direct) from any 
person to whom the purchase-money has 
been paid, | 

The re-payment of the said purchase- 
money and of the interest (if any) allowed 
by the Court may be enforced against such 
person under the rules provided by this 
Code for the execution of a decree for 
money.” 

“Now, these are the essential provisions 
relating to the point under consideration 
in the Code of 1882. Provision was made 
for the purchaser to apply for setting aside 
the sale on the ground that the person 
whose property he had purchased had no 
saleable interest therein, and if the Court 
found that the person whose property 
it had purported to sell had no” saleable 


interest in the property sold and that the: 


purchaser was for that reason deprived of 
that property, then a declaration was to be 
made that the purchaser was entitled to 
receive back his purchase-money from any 
person to whom it had been paid, and 
thatthe re-payment of such purchase-money 
against such person 
under the rules provided by the Code 
for execution of a decree for money. 
Under this Code the Courts had held that 
a regular suit by the purchaser fora de- 
claration that the judgment-debtor whose 


property he had purchased had no saleable 


interest therein and for refund of the pur- 
chase-money was not barred by the pro- 
visions of s. 315 of the Code. The leading 
case on the point is the Full Bench dea 
cision of the Allahabad High Court in 
Muna Singh v. Gajadhar Singh (5). This 
case was followed in a number of cases in 
the other Courts [Kishun Lal v. Muhammad 
Safdar Al Khan (6), Pachayappan v. 
Narayana (7), Ram Kumar Shaha v. Ram 
Gour Shaha (8), Hari Dayal Singh Roy. v. 


Sheikh Samsuddin (9) and Nitayanand Roy 


v. Juggat Chandra Guha (10).] 

JA 5A. 577; A, W. N. (1883) 130; 3 Ind. Dec. (N. s) 
(6) 13 A. 383; A. W. N. (1891) 138; 7 Ind, Dec. (x. 5) 
4 
(7) 11 M. 269; 12 Ind. Jur. 92 & 381; 4 Ind. Dea, 

(x. s.) 187. l 
(8) 2 Ind. Cas. 559; 37 O. 67; 13 C, W, N. 1080; 10 0) 
L. J. 558 Ga AA 


(9) 50. W, N. 940, 
(10) 7 O. W. N. 105. ° 
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993 : 
- Then came the present C. O. P. (Act V 
‘of 1908). 

Order XXI, r. 66, of the present Code 


` provides for the proclamation of the intend- 
ed sale to be made by the Court ordering 
the sale. Sub-r. (2) of r. 66 contains a pro- 
vision for notice to be given to the decree- 
holder and the judgment-debtor before 
“drawing up the sale proclamation, and this 
is a new provision which is not to be found 
in the Act of 1882. The ea n 
ecified in the sale proclamation are 
oe as those under the Act of 1882, 
Sub-r. (2) provides that every application 
for an order for sale under this rule should 
be accompanied by a statement signed 
and verified containing the matters required 
‘by sub-r. (2) to be specified in the sale 
proclamation, and this provision 1s also a 
"new provision not to be found in the Code 
of 1882. This rule provides for a judicial 
enquiry in order to settle the particulars 
to be specified in the sale proclamation. | 

Order XXI, r. 89, provides for setting 
aside sales on deposit of the decretal amount 
and compensation of 5 per centum to he 
paid to the auction-purchaser, if such de- 
posit is made within thirty days of the 
e 
ee aside a sale on the ground of 
material irregularity or fraud in publish- 
ino or conducting the sale, provided the 
applicant has sustained substantial injury 
by reason of such irregularity or fraud. 
‘Rule 91 which corresponds with s. 313 
of the Code of 1882, runs as follows; 

“The purchaser at any such sale in exe- 
‘cution of a decree may apply to the Court 
‘to set aside the sale, on the ground that 
the judgment- debtor had no saleable inter- 
est in the property sold. 


s thus: 
may where no application is made under 


l or r. 91, or where such applica- 
oe oe and disallowed, the Court 
shall make an order confirming the sale, 
and thereupon the sale shall become ab- 
sota Where such application is made and 
allowed, and where, in the case of an appli- 
cation under r. 89, the deposit requir ed by 
that rule is made within thirty days from 
the date of sale, a ada shall make an 
‘der ‘ng aside the sale. 

ae REE no order shall be made 
unless notice of the application has been 
e given to all persons affected ther eby. 

- (3) No guit to set aside an order made 
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under this rule shall be brought by any 
person against whom such order is made.” 

It is noticeable that whereas s. 312 of 
the Code of 1882 referred only to an appli- 
cation for setting aside a tale on the ground 
of irregularity and consequent injury as 
provided in s. 311 which corresponds with 
r. 90 of the Code, 1908, r. 92, applies not 
only to applications referred to in r. 90, 
but also to those referred to in rr. 89 and 9L 
and the effect of including applications 
under r. 91 is that the provision contained 
in sub-r. (3) and providing that : 

“No suit to set aside an order made 
under this rule shall be brought by any per- 
son against whom such order is made,” is 
now madeapplicable to applications by auc- 
tion-purchasers unde r. 91 also. 

Then r. 93 provides that: “Where a sale 
of immoveable property. is set aside under 
r. 92, the purchaser shall be entitled to an 
order for re-payment of his purchase-money 
with or without interest, as the Court may 
direct, against any person to whom it has 
been paid.” 

It will be noticed that the provision 
a s. 315 of the Code of 1882 to the effect 
that: 

“When it is found that the judgment- 
debtor had no saleable interest in the pro- 
perty which purported to be sold and the 
purchaser is for that reason deprived of it.” 
is omitted, and the provision that: 

“the repayment of the purchase-money 
and of interest allowed by the Court-may be 
enforced against such person under the rules 
provided by this Code for the execution. 
of a decree for money” has also been 
omitted, and, in lieu ofthe words; “shall be 
entitled to receive back” in s. 3815, r. 93 
contains the words: “shall be entitled to 
an order for re-payment.” 

Therefore, under the present Code, an 
auction-purchaser may apply under r. 91 
to set aside a sale on the ground that the 
person whose property was sold had no 
saleable interest therein ; and, if the sale is 
set aside upon such application he may 
apply under r. 93 foranorder for re-pay- 
ment of his purchase-money. If his appli-- 
cation is disallowed, the Court has under 
r. 92 to make an order confirming the sale, 
whereupon the sale becomes absolute ; and 
when anorder confirming the sale is made, 
then under sub-r. (3) of r. 92 no suit can 
be maintained to set aside that order. To 
my mind the present ©. P. ©. makes a 
material alteration in the provisions of the 
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Code of 1882, and it is, under the present 
Code, no longer open to an auction-pur- 
chaser to maintain a regular suit for a 
declaration that the judgment-delhtor had 
no saleable interest in the property which 
amounts to a declaration that the order 
confirming the sale was bad and for sett- 
ing aside the same and for a refund of 
the purchase-money. Whereas under s. 315 
of the Code of 1882 it was optional to 
enforce re-payment of the purchase-money 
upon setting aside of a sale by having 
recourse to the procedure provided for exe- 
cution of a decree tor money, arid the 
auction-purchaser was not limited to that 
remedy which was not an execlusive re- 
medy but he could, if he so choose, bring 
a regular suit to enforce payment of the 
purchase-money, under the present Code 
no such option is left to the auction-pur- 
chaser and his only remedy is by way of 
a SPEAN under O. XXI, r. 91 of the 
ode. 

This view has been held in a number 
of recent cases of the different High Courts 
[Ram Saroop v. Dalpat Rai (11), Balwant 
Rangnath v. Bala Malu (12), Tirumalaisami 
Naidu v. Subramaniam Chettiar (13), Juranu 
Mahamad v. Jethi Mahamad (14), and Banka 
Behari Das v. Guru Das Dhar (15).] A con- 
trary view has been taken by a Division 
Bench ofthe Lahore High Court in Asad- 
ullah Khan v. Karam Chand (16); but with 
very great respect to the learned Judges I 
am unable to agree with them. A com- 
parison of the provisions in the Code of 
1908 with those in the previous Codes 
leaves no doubt in my mind that under this 
present Code a regular suit is not maintain- 
able. Iam, therefore, of opinion that the 
decision. of the learned Subordinate Judge 
on the point that the suit was not maintain- 
able is correct. 

It bas been argued by the learned Vakil 
for the appellant that the provision in tbe 
present Code contained in O. XXI, r. 66, 
as regards the settlement of the sale pro- 
clamation, shows that in execution sales 
held by Court under the present Code 


(11) 58 Ind. Cas. 105; 43 A. 60; 18 A. L. J. 905; 2 U. 
P. L. R. (A) 318. 

(12) 67 Ind. Cas. 360; 16 B. 833; 24 Bom. L. R, 308; 
(1922) A. I. R. (B.) 205. 

(13) 45 Ind. Cas. 109; 40 M. 1009. 

(14) 46 Ind. Cas. 783; 22 ©. W. N. 760. 

(15) 80 Ind. Cas. 257; 28 G. W., N. 20; (1924) A. L R, 
(0.) 172; 40 C. L. J. 157.. . 

(16) 76 Ind. Cas, 603; 4 L, 354; 6 L. L. J. 67; (1924) 
ALR, (L.) 115, 
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there is a warranty of title and that’ 
the auction-purchaser, if he is subse- 
quently deprived of the property, will be 
entitled to maintain a suit on the ground 
of this warranty. To'my mind there is no 
distinction in the provisions of the present 
Code from those in the earlier Codes on this 
point. All that is sold and is proclaimed 
for sale is the interest of the judgment- 
debtor in the property advertised for sale. 
The only innovation in the present Code is 
that in order to settle the sale proclamation 
the Court has to make some sort of judicial 
enquiry; but it has been held that the result 
of such enquiry made for the purpose of 
settling the sale proclamations will not 
operate as abar to any party in a subse- 
quent proceeding relating to the setting 
aside of the sale. For instance, it has been 
held that the valuation of the property pro- 
claimed to be sold, as given in the sale 
proclamation which is arrivéd at after a 
judicial enquiry, can be re-opened in a pro- 
ceeding for setting aside the sale, and it ig 
open to the judgment-debtor to prove 
that the value of the property was more 
than what was stated in the sale proclama- 
tion. There is, therefore,no substance in 
the argument of the learned Vakil that 
O. XXI, r..66, has made any such change in 
the law as regards warranty and the posi- 
tion of an auction-purchaser is, to my mind, 
no better in this respect under the present 
Code than what it was under the old 
Code. 

Next, it has to be noticed that assuming 
that the present suit was maintainable 
nothing has been shown as to why the 
sale should be set aside, and how the 
plaintiff is entitled to recover the purchase- 
money. It will be remembered that the 
plaintiff is one of the sub-lessees of the 
underground rights, he isin possession as 
such sub-lessee, he has obtained a sale 
certificate in pursuance of his purchase, 
and there is no allegation, much less proof, 
that his title or possession has been disturb« 
ed by the’ purchaser at the previous sala 
of the 15th of September 1919. Indeed 
the allegation of the contesting defendants 
is that the purchaser at previous sale, 
namely, the defendant No. 10,is merely a 
benamidar for the present plaintiff, and the 
evidence adduced in the case lends support 
tosuch contention. Moreover, the decree in 
the execution of which the plaintiff made 
his purchase was a mortgage-decree and 
the mortgaged property was ordered: tg 


+ 
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be sold therein. The decree in execution 
of which the defendant No. 10 made his 
purchase was also a mortgage-decree; but 
his purchase must be held to be subject 
“to the mortgage in favour of the defend- 
ants Nos. 1 to 3, and even if the defend- 
ant No. 10 is a real purchaser and not a 
benamidar for the plaintiff he cannot disturb 
, the position of the plaintiff and his purchase 
was subject to the mortgage decree of the 
defendants No. 1to3. Under these circum- 
stances even if the present suit was main- 
tainable, the plaintiff has made out no case 
for a refund of the purchase-money. 

The result is that the decree of the Sub- 
ordinate Jude is confirmed and the appeal 
is dismissed with costs. 

' Jwala Prasad, J.—I agree. 
| K.S. D, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Sgconp Civin APPEAL No. 547 oF 1923. 
; Mareh 6, 1925. 
-Present:—Mr. Justice Sulaiman 
and Mr. Justice Boys. 
BAHADU R—-PLAINTIFF—-APPELLANT 


VETSUS 
Tun HONBLE Raja MOTI CHAND AND 


OTHERS-~ DEFENDANTS— RESPONDENTS. 
_ Agra Tenancy Act (II of 1901 ), ss. 18, 20, 59, 70— 
Lease, permanent and transferable—-Mortgage of tenancy 
—Morigage-decree—Sale—iHjectment proceedings by 
landlord, effect of—Auction-purchaser, rights of— 
Jurisdiction of Civil Courts. 

Where a tenant is entitled to makea mortgage of 
his land and thus to transfer his interest to a third 
party, the interest so transferred under the express 
authority of the zemindar should not be allowed to be 
extinguished unless the person who has acquired that 
interest has had an opportunity of preventing that 
extinction. [p. 227, col, 2.] 

Section 79 of the Agra Tenancy Act can have no 
application to the case of an auction-purahaser who 
never actually or constructively. was in possession of 
the tenancy and who in fact acquired his interest at an 
auction-purchase subsequent to the ejectment. [p. 228, 
col. 1. . 

eee who was the zemindar of certain lands 

tanted an agricultural lease of the lands in perpetu- 
ify and gave express power to the lessee to transfer 
His rights. The lessee executed a mortgage of his 
tenancy, and the mortgagee brought a suit to enforce 
‘his mortgage. Almost simultaneously the defendant 
filed a suit against the lessee for arrears of rent in the 
Revenue Court and after the mortgagee had obtained 
a decree for sale erfforced the ejectment of the lessee. 
The tenancy was eventually sold in execution of the 
mortgage-decree and was purchased by the plaintiff 
avh@ brought the present suit in the Civil Court fora 
declaration that the ejectment proceedings carried 
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through in the Revenue Courts by the defendant were 
null and void and inaffectual as against him: l 

Held, (1) that the defendant having granted an 
express right of transfer to his lessee, tbe mortgage' 
executed by the lessee of his tenancy rights must be 
deemed to have been executed with the express con- 
sent of the defendant; [p. 226, cols. 142.) 

(2) that, therefore, the ejectment of the lessee did: 
not put an end to the mortgagee rights, which subsist- 
ed even after the ejectment proceedings and were 
validily put up for sale in execution of the mortgage- 
decree and were purchased by the plaintiff; [p. 227, 


col. 2.] 

©) that s.79 ofthe Agra Tenancy Act-had no 
application to the present case inasmuch as the plaint- 
iff was never in possession ofthe tenancy and had 
acquired his interest at an auction-purchase sub- 
sequent to the ejectment ; [p. 228, col. 1.) 

(4) that the suit was maintainable in the Civil 
Court and must be decreed. [ibid.] 


Second appeal from a decree of the 
District Judge, Benares, dated the llith 
January 1923. 

i Mr. Ram Nama Prasad, for the Appel- 
ant. 

Mr. Damodar Das, for the Respondents. 

JUDGMENT. —This is a plaintiffs 
appeal arising out of a suit for a declaration 
that certain ejectment proceedings carried 
through in the Revenue Court were null 
and avoid and ineffectual as against “the 
right of the plaintiff and that the defend- 
ant No. 1, the zemindar, hadinot acquired 
any right inthe said lands as against him: 
There wasa further prayer for a declara- 
tion thatthe proceedings relating to de- 
livery of possession in favour of defendants 
Nos. 3 to 9 were also not binding on him. 
There were many pleas taken in the writ- 
ten statement filed by the contesting 
defendants to which we shall refer later. 
The Court of first instance dismissed the 
suit and-on appeal that decree has been 
affirmed by the District Judge, 

In order to understand the points in dis- 
pute itis necessary to recite briefly the 
history of this litigation. 

It appears that the defendant No. 1 who 
isa zemindar of the village granted two 
leases in November 1909 in respect of ` 
different sets of plots in favour of the dê- 
fendant No. 2, the terms of which are worthy 
of note. The lessee was to remain in posses- 
sion of the plots leased generation after 
generation on payment of a fixed rent 
without any right ofenhancement. There 
was: a further provision that he would be 
entitled to transfer the lands by way of 
sale or mortgage like a fixed rate tenant. 
It was further provided that if rents were 
not paid,*the zemindar would have the right 
to recover them in the way provided by law 


[88 I. C. 1925] ; 
and it was recited that the lessee could 
apply to the Revenue Court for the muta- 
tion of hig name as a perpetual lessee 
(pattadar dawami). j 

Underthe power given to him, in 1914 
the defendant No. 2, the lessee or tenant 
made three mortgages of his rights, but 
all these three mortgages were simple and 
not usufructuary. On the 17th of June 
1919 asuit was instituted by defendants 
Nos. 10 and 11, two of the mortgagees, 
against the tenant defendant*No. 2 and 
other subsequent transferees, for sale of 
the property. A preliminary decree was 
obtained on the 3lst of October 1919 which 
was followed bya final decree dated the 
17th of June 1920. In execution of this 
‘decree the interest of the tenant was put 
up forsale and sold on the 20th of July 
1921 and a formal delivery of possession 
followed on the 31st of August 1921 in 
favour of the auction-purchaser, the present 
plaintiff. 


Almost simultaneously with these pro- 


ceedings, it appears that the zemindar 
after the institution of the suit by the mort- 
gageés filed a suit for arrears of rent on 
the 27th of August 1919 in the Revenue 
Court against:the tenant defendant No. 2. 
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On the 15th of September 1919 he obtained | 


a decree for arrears. In December of that 
year the zemindar applied: for ejectment of 
the defendant tenant under s. 59 of the 
‘Tenancy Act. Before the tenant was finally 
ejected the mortgagees who had by that 
time already obtained their final decree for 
sale applied to the Revenue Court for stay 
of proceedings for ejectment and offered to 
pay up the arrears. Nevertheless while 
the application was still pending and was 
undisposed of, the Court actually ejected 
the tenant and put the zemzndar in posses- 
sion of the lands on the 15th of February 
1921. Onthe 6th of May 1921 the appli- 
cation of- ihe mortgagees was ultimately 
‘rejected. Much trouble has arisen bécause 
the Revenue Court did not accept the pay- 
ment by the mortgagees of the arrears of 
rent and.did not grant relief to the tenant 
after the payment had been made. 

Having failed in theirattempt to get the 
ejectment proceedings stayed in the Reve- 
nue Court the mortgagees applied to the 
Civil Court fora personal decree against 
defendant No. 2 fearing that his righis 
somehow became extinguished. This appli- 
cation was also rejected. They then pro- 
ceeded to execute the deoree and to put the 
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interest of their mortgagor the..tenant to 
sale. This interest has beensold and pur- 
chased by the plaintiff. 

The Courts below have taken the view 
that the mortgage made by the tenant was 
subject to the right of ejectment by the 
zemindar and that, therefore, as soon asthe 
tenant was duly ejected by the order of the 
Revenue Court the mortgage was extingu- 
ished, and that, therefore, after that date 
no interest whatever remained in.the mort- 
gagor tenant which could have been put 
up for sale and purchased by the plaintiff, 
The view of the Courts below, therefore, 
is that by the auction-purchase the plaint- ` 
if has acquired no interest whatsoever 
and his suitis bound to fail. This is the 
substantial point which arises in this case. 
There were questions of the six months’ 
rule oflimitation, the plea ofa bar under 
s. 42 of the Specific Relief Act and a few 
other matters. ° 

As the suit has been dismissed by the 
lower Appellate Court on the substantial 
question asto whether the plaintiff acquired 
any rights by his auction-purchase, it is 
necessary for us to examine that point first. 

Unfortunately no direct authority has 
been cited before us which would cover 
this case exactly, that is to say no case has 
been cited before us which would show 
whether the result of the ejectment pro- 
ceedings against the mortgagor tenant is 
to extinguish the rights of the mortgagee 
automatically. The learned Vakil for the 
respondents, however, has relied on certain 
remarks found towards the close of the 
judgment in the Full Bench case of Khiali 
Ram v. Nathu Lal (1). That, however, was 
not acase of mortgage of any tenancy but 
was really acase of sub-letting. Any re- 
marks, therefore, bearing on the rights of a 
mortgagee are at most obiter dicta but of 
course they are entitled to weight. The 
learned Judges in order to prevent any 
mis-understanding ormis-application of their 
decision thought it necessary to remark 
that it was obvious that the interest in an 
occupancy holding of any person to whom 
an occupancy tenant sub-lets or to whom 
he grantsa usufructuary mortgage of land 
comprised® in his occupancy holding, will 
deterinine on the termination of the right 
of occupancy and can subsist no longer 
than the right of occupancy subsists. They 
go on to add that “the rights of the zemin- 

1) 15 A. 219; A. W. N. (1893) 195: : N 
as) i B (1893) 125; 7 Ind. Dec, (xys,) 
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dar to obtain an enhancement of the rent 
payable tohim ortoabtain an ejectment 
of his occupancy tenant and of those hold- 
ing under him, cannot be interferred with 
or lessened by the fact that his occupancy 
tenant has by a lease, or other form of sub- 
letting, or by a usufructuary mortgage, to the 
granting of which the zemindar was not 
an actively consenting party sub-let or 
mortgaged the occupancy holding or any 
part of it.” Over and above the-fact that 
the observations were not necessary for the 
purpose of that case itis to be noted that 
they were dealing with the case ofa mort- 
gage of an occupancy holding. Further- 
more the learned Judges expressly exclud- 
ed from the operation of the rule laid down 
by them cases where to the granting of 
mortgages the zemindar was an actively 
` consenting party. 

In order to see whether the observations 
madein that case are applicable, we must, in 
the first instance, examine the true nature of 
the rights created by the lease. It was first 
contended before us that the rights creat- 
ed were those of a fixed rate tenant. In 
this’ particular case, however, it was clearly 
“a perpetual lease granted to the tenant, 
the condition of the lease being that there 
would be no enhancement of rent and that 
the rights would be inheritable and trans- 
ferable. In our opinion this was clearly 
a lease for agricultural purposes granted 
in perpetuity by the zemindar with the 
express power given to the grantee to 
transfer his rights. Under s. 20 sub-cl. (3) 
of the Tenancy Act the interest of a 
thekadar is, subject.to the terms of his 
lease, heritable but not transferable. That 
clearly implies that if under the express 
condition of the lease the right is made 
transferable it would be transferable. We 
have already mentioned that such an ex- 
press power was given by the zemindar. 
. The tenancy in the present case is, there- 
fore, in the first place distinguishable 
‘from the tenancy which was the subject- 
matter in dispute in the Full Bench case. 
Under the old law the occupancy holding 
could be transferred by way ofa usufruc- 
tuary mortgage, but in that case there 
was nO express agreement or tonsent by 
“the zemindar. In the present case the 
‘rights of the tenant were not transferable 
under the law. They became transferable 
because of the express contract between 
the zemindar and the tenant. It is clear, 
| tilerefore, that in this case the zemindar 
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must be deemed to have been an actively 
consenting party to the mortgages because 
he gave an express authority te the tenant 
to make such a mortgage. , The observa- 
tions in the Full Bench case, therefore, 
cannot be held binding on us when we 
have to consider the facts of the present case. 

We may mention that in the Full Bench 
case of Tulshi Ram Sahu v. Gur Dayal 
Singh (2)a mortgage had been made by 
a fixed rate tenant after which he ‘was 
ejected; the zemindars, however, instead 
of claiming absolute possession of the pro- 
perty on the ground that the mortgage 
had been extinguished, instituted a suit 
for redemption and were ready and willing 
to redeem the mortgage. The learned 
Chief Justice at page 116* remarked that 
the plaintiffs zemindars were clearly en- 
titled to redeem the mortgage held by 
the respondents if they are not entitled — 
to possession of the holding without re- 
demption but the question whether the 
plaintifs are bound to discharge the mort- 
gage itself does not arise, because they 
are willing and have offered to do so. 
That case, therefore, left this “point 
altogether open. 


It must be conceded that these leases 
were leases for agricultural purposes and, 
therefore, under s. 117 ofthe Transfer of 
Property Act the provisions of Ch. V 
of that Act are not applicable. But 
ordinarily when power is given to a tenant 
to transfer his land unless we are satisfied 
that there is some provision in the Tenancy 
Act which automatically puts an end to a 
mortgage after ejectment, 1t would be just 
and equitable to hold tbat the mortgage 
subsists even after such ejectment. The 
only section on which reliance is placed 
in order to show that the mortgage is ex- 
tinguished is s. 18 of the Tenancy Act. 
Under that section it is provided that a 
right of occupancy shall be: extinguished 
(a) when the tenant dies leaving no heir 
entitled to inherit it, (b) in land from which 
he has been ejected in execution of a 
decree or order of a Court, (e) ina holding 
which the tenant has abandoned or sur- 
rendered after service of a notice, and (d) in 
land which has been acquired for a public 
purpose or a work of public utility. Itis 
contended that the provisions of this sec- 
tion are absolute and they necessitate the ex 


(2) 7 Tntl. Cas, 231; 33 A. 111; 7 A. L. J. 1011. 
*Page of 38 Ac [Ed] : 
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tinction of the right of occupancy when a 
tenant has been ejected in execution of a 
decree or order of a Revenue Court. 

It is clear that the section cannot be 
read in that wfde and general sense. It 
has been held in a number of cases by 
this Court that where a tenant has abandon- 
.ed or surrendered his holding after having 
made a mortgage which by law he is 
entitled to make, the mortgage is not 
extinguished with the-extinction of the 
right of occupancy, vide the cases of Badri 
Prasad v. Sheodhian (3), Birj Kumar Lal v. 
Sheo Kumar Missir (4) and Chhiddu v. Sheo 
Mangal Singh (5). Similarly it has been 
held at least by the Board of Revenue that 
whena tenant dies without leaving any 
heir entitled to inherit and the zemindar 
takes possession of the tenancy he cannot 
avoid the mortgage and eject, the mortgagee 
without redeeming him, vide the cases of 
Nand Kishore Pande v. Muhammad Hasan 
(6) and Lal Bahadur Rai v. Maharaja of 
Vizianagram . (1). It is, therefore, clear 


' that at least in cases which fall under two. 


sub-clauses of this section it has been held 
that a? mortgage is not necessarily extingu- 
ished with the extinction of the occu- 
pancy right. Is there then any good ground 
for holding that the mortgage is extinguish- 
ed when a case falls under sub-cl. (b), 


that is to say, when the tenant is ejected? | 


In our opinion there isa clear distinction 
between the extinction of the occupancy 
right and the extinction of the mortgage. 
When the zemindar has given an express 
power to the tenant to mortgage his land 
and a mortgagee takes a mortgage of the 
land under the assurance that the zemin- 
dar has authorised it, it seems unjust and 
inequitable that behind the back of the 
' mortgagee the zemindar would be able not 
only to eiect the tenant but also to put an 
end to the mortgage. = > 

It has been contended that the case of an 
ejectment stands on a different footing from 
that of a mere surrender, for it issaid that 
a voluntary surrender involves an idea that 
a tenant intends to commit a fraud on his. 
mortgagee, whereas ejectment proceedings 


- are the result of an order of a Revenue 


Court. But when closely examined, the 

(3) 18 A. 354; A. W. N. (1896)-109; 8 Ind. Dec. (N. s.) 
943. 

(4) 29 Ind. Cas. 215; 13 A. L.J. 619; 37 A. 444 
F. B.J). 

(5) 39 Ind. Cas. 585; 15 A. L. J. 44; 39 A. 186. 


(6) 29 Ind. Cas. 555.  ” 
: (7) 33 Ind, Oas, 556, 
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position in the two cases very often may 
be exactly the same, The tenant volun- 
tarily surrenders the land not only to. 
defraud the mortgagee but sometimes to 
get rid of his liability to pay rent to the 
zemindar when he finds it to be onerous, 
On the other hand a person may willingly 
submit to his ejectmént by simply not 
paying arrears of rent which involves his 
ejectment. In either case there may or 
may not be a fraud but on principle it 
seems to us that there is really no valid 
distinction. If a tenant is entitled to make 
a mortgage of his land and thus to' transfer 
his interest in the tenancy to a third party, 
the interest so transferred under the ex- 
press authority of the zemindar should 
not be allowed to be extinguished, unless 
the person who has acquired that interest 
has had an opportunity to prevent that 
extinction. This seems to be a just and 
equitable view which we are, bound to 
uphold unless there is a statutory provision 
to the contrary. We find nothing in s. 18 
which would compel us to hold a contrary 
opinion. . ; 
We are, therefore, of opinion that the 
ejecitment proceedings in the Revenue 
Court, although they put an end to the 
tenancy of the defendant No. 2, did not 
have the necessary effect of destroying the 
rights and interests of the mortgagees, 
defendants Nos. 10 and 11. If the interests 
of the mortgagees, defendants Nos. 10 and 
11 subsisted even after the ejectment pro- 
ceedings, then it is clear that those rights 
were capable of being put up for sale and 
purchased by the present plaintiff. The 
result’ of the purchase made by the present 
plaintiff would then be that he would be 
entitled to occupy the land and hold it on 
till he is redeemed by the zemindar who 
must be deemed to have stepped ‘into the 
shoes of the tenant mortgagor whom he 
has ejected. The view of the Courts below 
then that nothing passed to the plaintiff 
by the auction-purchase is not sound and 
must be overruled. i 
There were however a number of other 
defences to the case, One of those was 
that the present plaintiff was at best a 
tenant and the defendant zemindar having 
obtained possession more than six months 
before the suit, the claim was barred by 
time and was not maintainable in’ the 
Civil Court, Reliance has been placed on 
s. 79 of the Tenancy Act under which a 
tenant ejected otherwise than in due couree 
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of law hasa remedy against the zemindar. 
It has, however, been held by a Bench of 
this Court in the case of the Collector of 
Benares v. Shiam Das (8) that s.79 can 
have no. application to the case of an 
auction purchaser who never actually or 
constructively was in possession of the 
tenancy and who in fact acquired his in- 
terest at an auction-purchase subsequent 
to the ejectment. .The present plaintiff is 
not a tenant who has been ejected by the 
zemindar. In fact the person -who was 
ejected was person whose interest he had 
‘purchased at the time when ejectment took 
place. Neither the plaintiff nor the mort- 
gagee had any locus standi to obtain actual 
possession before the ejectment. They 
were heither in actual nor in constructive 
possession. The person in possession was 
the tenant. The present suit, therefore, is 
maintainable in the Civil Court and would 
not be barred by the six months’ rule of 
limitation, This was the view clearly ex- 
pressed in the above mentioned case with 
which we agree. 


The next point raised in the Court below 
was that defendants Nos. 3 to 9 had already 
obtained a decree to the effect that two- 
thirds of the lands sold and purchased by 
the plaintiff were not liable to be sold 
because they never belonged to the mort- 
gagor tenant but belonged to these con- 
testing defendants. This point has not been 
clearly disposed of by the learned Judge. 
The determination of this question will 
depend on a number of circumstances 
which we have not considered. It is, there- 
fore, proper that this matter should be 
left open for disposal after remand, 

There is a third point raised that the 
present claim was barred by the provisions 
of s. 42 of the Specific Relief Act’ The 
learned Judge has not dismissed the suit 
on that technical ground. It might have 
been possible to allow the plaintif to 

recover possession on payment of necessary 

Court-fees, but that of course would be a 
‘matter entirely in the discretion of the 


lower Appellate Court. As we have said: 


the suit was not dismissed on that technical 
ground and, therefore, we do not propose 
to say. anything on that matter, ° 

We accordingly allow the appeal and 
setting aside the decree of the lower Appel- 
late Court and the finding that nothing 
passed to the plaintif by the auction- 
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purchase, remand the case to that Court 
for disposal according to law. The costs 
of this appeal will abide the event and 
will include fees in this Court on the 
higher scale. A 

Z. K. Appeal allowed; 
Case remanded. 


MADRAS HIGH COURT. 
APPEAL AGAINSI OrDer No. 95 or 1922. 
December 10, 1924. 
Present:—Mr. Justice Spencer and 

Mr. Justice Odgers. 
KORAPALU HENGSU AND OTHERS— 
PLAINTIFFS— APPELLANTS 
VETSUS . 
GOWRI HENGSU AND OTHERS— 
DEPENDANTS Nos. 1, T'AND 8—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
69, 72, 90—Execution of deerce—Sale—Inadequacy 
of price, whether ground for setting aside sale—Pro- 
cedure, : 

The fact that the price fetched at a Court-sale has 
sincs been found to be inadequate is not by itself a 
ground for setting aside the sale. The inadeqsiacy of 
the price must be occasioned by some irregularity 
ee the Court will interfere with the sale. [p. 230, 
col. 1, 

Where a Court is dissatisfied with the highest bid 
atan auction-sale, it might refuse to knock the pro- 
perty down for that amount and might under O. XXI, 
r. 69, C. P. O., adjourn the sale so as to enable a higher 
bid tobe offered. Butonce the sale is concluded 
the Court is not justified in refusing to confirm it for 
the mere reason that the price appears to be inadequate 
and that certain mortgagees who have obtained decrees 
with respect to the same property but who did not 
take any steps to secure a proper price at the auction 
cannot get their decrees satisfied. [zbid.] 


Appeal against an order of the Court 
of the Subordinate Judge, South Kanara, 
dated the 6th October 1921, in R. E. A. Nos. 
7L and 72 of 1921, in R. E. P. No. 48 of 
1921, in O. S. No. 22 of 1919. 

This appeal scame on for hearing on the 
13th of September 1923, the Court deliver- 
ed the folowing ; 


JUDGMENT.—The Subordinate Judge 
appears to be in error in stating that 
no notice of the decree-holder’s appli- 
cation for leave to -bid was given to the 
other parties. We have referred to the 
original notices and to their printed trans- 
lations from which it appears that the fact 
of permission to bid having been applied 
for was notified to the defendants in the 
notices of the sale proclamation and that 
these netices were relurned served. 

We must, therefore, call fora fresh find. 
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ing on this point, and at the same time 
the Judge will - find whether the price 
obtained at the sale was grossly inadequate 
and whether the defendants sustained sub- 
stantial loss in, consequence of the want 
of notice. 

Either side may adduce fresh evidence 
on either point. Finding will be submit- 
ted within six weeks, and ten days will 
be allowed for objections. 





In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of South Kanara submitted the fol- 
lowing 

FIN DINGS.—1. I am directed by the 
High Court to submit findings on the 
following points:—3 

(1) Whether notice of the decree-holcder's 
application for leave to bid was served on 
the other parties? ; 

(2) Whether the price obtained at the 
sale was grossly inadequate? 

(3) Whether the defendants sustained 


substantial loss in consequence of the want. 


of notice}? 
2. Point No. 1.—* F ae s 
3. I find that all the parties concerned 
had notice of the execution petitioners’ 
prayer for permission to bid at the sale. 
4. 2nd and 3rd points.—* * a - 
7. I am, however, of opinion that the 
properties were sold for an inadequete price 
and as defendants Nos.7 and 8 who have 
to get under their decree a sum almost 
equal to that due to the present execution 
petitioners and who have no other means 
of realizing ‘itthe properties in question 
being all that the judgment-debtors own, 
they, at any rate, have sustained substan- 
tial loss by the sale in question. | 
I find points Nos. 2 and 3 accordingly. 
Mr. B. Sitaram Rao, for the Appellants. 
Messrs. C. V. Ananta Krishna and A. T. 
Coelho, for the Respondents. 





This appeal coming on for final hearing 
on the 5th of December 1924, after 
the return of the finding of the lower 
“Court upon the issue referred by this 
Court for trial and the casé having stood 
over for consideration till this day, ‘the 
Court delivered the following | 

JUDGMENT. 

Spencer, J.—The appellants had a 
mortgage-decree with costs for Rs. 9,578 
in O. 8S. No. 22 of 1919 against the Ist 
respondent and severi others on the file 
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of the Sub-Court of South Kanara.. The 
respondents Nos. 2 and 3 had another mort- 
gage-decree for Rs. 5,208 in O.S. No. 23 
of 1919 against the same properties, The 
appellants brought the properties concerned 
in this appeal to sale and obtained permis- 
sion of the Court to bid at the auction on 


- condition that they deposited the sale price 


in Court. ‘The sale commenced on 18th 
July.1921 with an upset price of Rs. 3,250 . 
and was continued on the following days 
and was knocked down on 20th July 1921 
to the appellants’ Pleader for Rs. 6,000. 
The Subordinate Judge afterwards set 
aside the sale on the application of res- 
pondents Nos. 2 and 3 for the reason that 
the respondents did not get notice of the 
appellants’ application of 18th July 1921 
to be allowed to bid. It was pointed out 
to him that the respondents did get notices 
in March 1921 of the sale proclamation to 
which was attached a prayer, that the 
execution creditors should be allowed to 
bid at the auction. These notices were 
served on respondents Nos. 2 and 3 by 
affixture, and one of them (2nd respondent) 
was present at the auction and only ab- 
stained from bidding because.he had been 
unable to raise enough money. The Sub- 
ordinate Judge upon our. requisition has 
now returned findings (1) that all the 
parties concerned had notice of the exeen- 
tion petitioners’ application to bid, (2) that 
the properties were sold for an inadequate 
price, as they are worth not less than 
Rs. 12,000. Both sides have filed memo- 
randa of objections to the findings, but as 
there is no substance in any of the objec- 
tions, we must accept the findings. - The 
facts of this case are unlike those in 
Thathu Natck v. Kondu Reddi (1) where 
fraud and breach of the conditions, upon 
which the decree-holder was allowed to 
bid for the property, were found, the 
decree-holder having bid in a false name 
in order to hide the fact that the bid was 
below the minimum amount for which the 
Court had permitted him to bid, 


Here the decree-holders applied for leave 
to bid in February when they took out 
execution, and again in March when notices 
were issuedsto all the parties for settling 
the terms of the sale proclamation, and 
lastly athird time in July at the time of 
sale. The decree-holders in O0. 5. No. 23 
of 1919 (respondents Nos. 2 and 3) certainly 


(1) 1 Ind. Cas. 221; 32 M. 242; 5 M. L, T, 248. . 
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had notice of the appellants’ application 
under O. XXI, r, 72, on the second of 
these occasions, and they must have been 
aware of it on the third occasion as one 
of them was present at the auction and 
they are related to each other. An affidavit 
such as is required by r. 153 of the Civil 
Rules of Practice was attached to the last 
application for leave to bid. It does not 
appear that this formality was complied 
with on the earlier occasions. 

Mr. Ananatakrishna Ayyar for the res- 
pondents argued that this amounted to an 
irregularity. I am unable to treat it as 
such. The rules only require that the 
other parties should be given notice of the 
application. The affidavit is for the Court's 
information, and the decree-holder is not 
required by. the rules to supply the other 
parties with a copy of it. Thus it has not 
been made out that there was any irregu- 
larity inepublishing or conducting the 
sale, 

The fact that the price has been since 


found to be inadequate is not by itself a - 


ground for setting aside the sale—vide Lak- 
shmi v. Krishnabhat (2). The inadequacy 


of the price must be occasioned by some - 


irregularity before the Courts will interfere 
with the sale—vide Macnaghten v. Mahabir 
Pershad Singh (3). The final bid of 
Rs. 6,000 was more than the appellants’ 
mortgage-decree amount and far above the 
upset price. Ifthe Court.had thought fit, 
it might have ordered the sale to start ata 
higher figure than Rs. 3,250. If he was 
dissatisfied with the bid of Rs, 6,000, the 
Subordinate Judge might have refused to 
knock the property down for that amount 
and might have, under O. XXI, r. 69, ad- 
journed the sale in the hope of higher 
bids being offered next day. Having once 
concluded the sale the Subordinate Judge 
was not justified in refusing to confirm it 
for the mere reasons that the price appears 
to be inadequate and that other decree- 
holders having a mortgage over the same 
property, who did not take any steps at 
the time to secure that a proper price was 
realized, have now very little chance of 
getting their decree satisfied. The appeal 
is allowed with costs in this Ceurt, and the 
sale is ordered to be confirmed. 
Odgers, J.—I do not find any irregu- 


(2) 8 B. 42429 Ind, Jur. 40; 4 Ind. Dee. (N. s.) 658. 
(3) 90. 656; 110, L. R. 448; 10 I. A. 25; 7 Ind. Jur. 
164; 4 Sar. P. C. J. 417; 4 Shome L. R. 285; 4 Ind. Dec. 
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larity in the conduct of the sale in this 
case. It is further nòt proved that 
the alleged inadequacy of, price ‘was 
due to .any irregularity which is a 
condition precedent to sttting aside a 
sale on this ground. Cf. P. C. in Macna- 
ghten v. Mahabir Pershad Singh (3). Fur- 
ther, the sale of property to a purchaser 
at a price which subsequently appears too 
low is not a “material irregularity.” I am 
not satisfied that in the present case the 
price realized was grossly inadequate as 
found by the Subordinate Court, but 
accepting that finding itis no ground for 
setting aside the sale unless as pointed out 
by the Privy Council the inadequacy was 
caused by an irregularity. Inadequacy 
alone is no ground for setting aside the 
sale either on the application of a decree-. 
holder or judgment-debtor nor a ground 
for refusal to confirm by the Court [Lakshmi 
v. Krishnabhat (2).] 

V. N. V. 
ZK: 


Appeal allowed. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No, 242 or 1921. 
June 4, 1925. - 
Present:—Mr. Justice Harrison and Mr. 
Justice Jai Lal. 
BIJ RAJ, PROPRIETOR of tut Firm or JAI 
NARAIN-BIJ RAJ or DELHI—PLAINTIFFS 
— APPELLANT | 
VETSUS 
Tus Firm GOBIND PERSHAD-WAZIR 
SINGH or DELHI—Derenpants— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 107—Sale of goods— 
Appropriation not communicated to buyer before 
repudiation—-Re-sale— Liability of buyer. 

Once a party has by his conduct given an indication 
of his intention not to abide by a contract, his 
neglect or refusalto reply to the communications of 
the other party to the contract thereafter cannot 
amount to an indication of his desire to keep the 
contract alive. On the other hand, an express or 
implied assent to an appropriation of goods towards 
the contract is an indication of such an intention. [p. 
232, col. 1.] 

An appropriation of goods towerds the contract 
and the communication of such appropriation to the 
purchaser chould both, take place before there has 
been repudiation or breach of the contract by 
either party. No assent by the purchaser can be 
implied by his mere silence after he has actually 
broken the contract. If appropriation and communi- 
cation thereof do not take place -befcre there has been 
repudiation or breach of the contract by the purchaser 
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the property inthe goods does not vest in the pur- 
chaserand the seller is not entitled to re-sell the 
goods and claim the deficiency on the re-sale from 
the purchaser. |ibid.] 

First appeal from a decree of the 
Senior Subordinate Judge, Delhi, dated the 
26th October 1920. 

Lala Moti Sagar, R. B., and Lala Jagan 
Nath Bhandari, for the Appellant. 

Bakhshi Tek Chand and Mr. Shamair 
Chand, for the Respondents. 

JUDGMENT.—The plaintiff Bij Raj, 
‘proprietor of the Firm of Jai Narain-Bij Raj 
of Delhi, instituted this suit on the 3rd of 
July 1918 against the Firm of Gobind 
Pershad-Wazir Singh of Delhi claiming 
Rs. 6,161-9-9 damages and interest thereon 
alleged to be suffered on re-sale of goods, 
which the defendants had agreed to purchase 
but of which they failed to take delivery 
on‘the due date. In the plaint appropria- 
tion of the goods by the plaintiff with the 
assent of the defendants is not alleged, but 
it was on this basis that plaintiff's case was 
developed in the lower Court and in this. 

The defendants pleaded inter alia that 
there had been no ascertainment of the 
goods for the contract in dispute and that 
they” never gave their consent for any such 
ascertainment. After the issues had been 
framed’ the plaintiff asked for leave to 
amend his plaint to include, in the alter- 
native a claim for damages on the ordinary 
basis of the difference between the contract 
rate and the market rate at the date 
of the alleged breach. This prayer 
was refused by the learned Senior Subordi- 
nate Judge on the 25th of November 1918. 
On the 27th of July 1920, however, his 
successor was of opinion that the plaintiff 
should have been allowed to amend his 
plaint as prayed for. He consequently gave 
the plaintiff an opportunity to claim damages 
irrespective of the sale. The plaintiff, how- 
ever, chose to take his stand on the re-sale 
and on the action as originally brought. 
The learned Senior Subordinate Judge has 
held that there was no appropriation with 
the assent express orimplied of the pur- 
chasers and consequently that the re-sale of 
the goods was not binding on the defend- 
ants. He consequently dismissed the plaint- 
iff's suit but left the parties to bear their 
own costs. The plaintiff has presented an 
appeal and the defendants have filed cross- 
objections so far as the order as to costs is 
concerned. 

The contract in suit was entered into on 
the 30thof September 1917. and was for 
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sale of 40 bales of coloured calico to be 
delivered to the purchasers on the 16th of 
November 1917 on payment of the purchase 
price. The purchasers not having tendered 
the purchase price on the 16th of Novem- 
ber the plaintiff wrote to them on that day _ 
in the following terms:—‘“Please acknow- 
ledge receipt of the parcha of the goods 
noted hereinafter and take delivery of 
those goods atonce the due date of which 
is the 16th of November 1917." He 
then recited numbers of the bales and the 
price thereof. Thisletter was received by 
the defendants on the 17th of November 
1917 but no reply was sent by them. On the 
22nd November 1917 the plaintif again 
wrote to the defendants pointing out that the 
performance of the contract was long over- 
due and that if the goods were not remov- 
ed within ten days they would be sold 
and thatthe defendants would be respon- 
sible for the consequences. No reply was 
sent to this notice also, On the 29th Janu- 
ary 1918 a firm of auctioneers under in- 
structions from the plaintiff advertised the 
bales for sale on account of and at the 
risk of the defendants. On the 5th of 
February .1918 they. in their turn wrote to 
the plaintiff repudiating any liability under 
the proposed sale and asserting that the 
goods did not belong to them and that 
they were not in any way responsible for 
the same as no goods were ascertained for 
the contract with their consent. The sale 
took place on the 10th of February and 
succeeding days. ae 
The question that we have to decide is 
whether at the date of the sale the pro- 
perty in the bales sold had passed to the 
purchasers, or in other words whether there 
had been a valid appropriation of these 
particular bales to the contract in suit 
with the assent express or implied of the 
defendants. The learned Counsel for the 
respondents contended that an appropria- 
tion and, assent thereto must both take 
place before the date fixed for the com- 
pletion of the sale. The learned Counsel 
for the appellant on the other hand argued 
that both appropriation and assent there- 
to may validly take place after such date. 
In this case appropriation took place on 
the 16theof November, the date fixed for 
the delivery of the goods and was com- 
municated tothe purchasers the next day 
The plaintiff's case is that failure by the 
purchasers to send a reply to the letter 
received by them on the 17th of November 
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-amounted to an implied assent. In our 
opinion such appropriation and communi- 
cation thereof to the purchaser should 
both take place before there has been 
repudiation or breach of the contract by 
either party. Noassent by the purchaser 
ean be implied by his mere silence after 
he has actually broken the contract. The 
position is self-contradictory. Once a party 
has by his conduct given an indication of 
his intention not to abide by his contract, 
his neglect or refusal to reply te the com- 
munications of the other party to the con- 
tract, thereafter cannot amount to an indi- 
cation of his desire to keep the conract 
alive. An express orimplied assentto an 
appropriation isan indication of such an 
intention. Counsel for the appellant relied 
upon Pignataro v. Gilory (1). The facts of 
that case, however, are clearly distinguish- 
able from the one before us. In that case 
the parties entered into a contract of sale 
and purchase on the 12th of February 1918 
and delivery was to take place in fourteen 
days. On the 26th of February the sellers 
-wrote tothe purchasers pointing out that the 
fourteen days were to expire on the follow- 
ing day.. In reply to the purchasers sent a 
cheque onthe 27th of February and asked 
for a delivery order. The sellers appro- 
priated the goods on the 28th of February 
and communicated such appropriation to 
the other party on the same day. No reply 
was sent by the purchasers to the sellers. 
The learned Judges, remarked as follows: 
.“As he (the purchaser) chose merely to say 
nothing fora whole month in response to 
an appropriation madein consequence of 
his own letter we think that comes to pre- 
cisély the same thing asif he had written 
saying he would remove them and did not. 
The learned Judge said that there was no 
evidence ofan appropriation with the as- 
sent ofthe buyer. He could only say this 
if he was looking for an express assent. 
As the assent may be implied® we think 
that there was not only evidence ofit but 
that it is the only inference possible upon 
the facts.” 
by sending the. cheque on the 27th of 
February the purchaser clearly indicated 
his intention of taking delivery after the 
date agreed upon and, therefore, “the appro- 
priation by the seller was made at a time 
when by mutual consent of the parties the 
contract was still subsisting. That is not by 


(1) 1919) 1 K. B. 459; 88 L.J.K B 726; 120 L TI 
460; 24 Com. Oas. 174; 63 S. J. 265; 35 T.L, R. 191. ` 
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Now it. would be observed that 
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any means the case here. Here the defend- 
ants had actually broken the contract on 
the 16th of November 1917 as expressly 
stated in paras. 2 and 5 of the plaint. That 
being so an implied assent, by the defend- 
ants cannot be held to have been proved 
by their not replying io the plaintifs 
letter communicating the alleged appro- 
priation of the goods to the contract. In 
our opinion, therefore, the conclusion of the 
learned Senior Subordinate Judge is correct 
that the property in the goods sold had 
not passed to defendants and, therefore, the 
plaintiff was not entitled to claim damages 
on the basis of short proceeds. 

The next question is whether in this case 
the plaintiff should be given his remedy 
of damages on theordinary basis of differ- 
ence between the contract rate and market 
rate at the date of the breach. In our 
opinion on the suit as framed the plaintiff 
is notentitled tothis relief and especial- 
ly so asan opportunity was given to him 
to amend his plaint and was declined by 
him. 

In view of our conclusion on the ques- 
tion of appropriation and assent it is not 
necessary to decide the other points in- 
volved in the case. 

We consider that the order of the learn- 
ed Senior Subordinate Judge as to costs was 
fair. The-result is that.both the appeal 
and the cross-objections are dismissed with 
costs. 


Z, K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
EXECUTION oF DECREE APPEAL No. 60 
oF 1924. ° 
April 22, 1925. 

Present:—My. Dalal, J. C., and 
Mr. Wazir Hasan, A. dJ. C. 
PIRTHINATH—J upGmMent-DEBror— 

APPELLANT 
VETSUS 
RAM SARAN AND ANOTHFR— DECREE- 
HOLDERS—— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (3)-- 
Execution of decree-Oral applicaticn for arrest of 
judgment-dettor, whether step-in-aid of execution 
Limitation, extension of. 

A decree-helder ayplied by a written application 
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for execution of his decree by arrest of the judgment- 
debtor. A notice was issued to the judgment-debtor 
under r. 22 and also under r. 37 of O. XAT of the C. 
P. C. The judgment-debtor appeared and put in 
an objection which was dismissed. The Court, how- 
ever, overlooked the fact that it had also to decide 
the question of the arrest of the judgment-debtor. 
The decree-holder thereupon made an oral application 
to the Court for the arrest of the judgment-debtor and 
- the Court thereupon directed the issue of a warrant of 


arrest : j 

Held, that the oral application made by the decree- 
holder was an application to take a step-in-aid of 
execution within the meaning of Art. 182 (5) of Sch. I 
to the Limitation Act and operated to extend limita- 
tion. | : 

Raj Dalip Singh v. Thakur Durga Bakhsh, Select 
Case No. 185, Juggi Lal v. Ganga Prasad, 10 Ind. Cas. 
182; 14 O. C. 124, Manna Lal v. Sardar Singh, 43 Ind. 
Cas. 342; 20 O. C. 332 and Malukchand Ratanchand v. 
Bechar Nath, 25 B. 639; 3 Bom. L. R. 275, referred 
to. 


Appeal against an order of the First Ad- 
ditional Subordinate Judge, Gonda, dated 
the 26th May 1924, confirming that of 
the Munsif, Gonda, dated the l2th Sep- 
T 1923, Lucknow, dated the 21st April 
1925. E 

Mr. S. N. Roy, for the Appellant. 

Mr. G. N. Misra, for the Respondents. 


JUDGMENT.—This appeal has been 
referred to a Bench of two Judges by one 
of the learned Judges of this Court. The 
. question for decision is whether the pro- 
ceedings of 27th July 1920 in execution of 
a decree save limitation. On. 2ist June 
1920 the decree-holder applied by a written 
application for execution by arrest of the 
judgment-debtor. A notice was issued 
under O. XXI, r. 22 because the application 
was made more than a year after the date 
of the decree and also under r. 37 to enable 
the judgment-debtor to show cause -why he 

should not be committed to the civil prison. 
This order was passed on the 23rd of June 
anc the notices were returnable on the 27th 
of July. The order on the order-sheet 
under date 27th July 1920 is as follows:— 

“Parties are present in person. The 
judgment-debtor put in an objection under 
s. 47 of the ©. P. C. and this objection was 
‘dismissed. The.decree-holder desires the 
issue of a warrant of arrest, therefore, it is 
‘ordered that on receipt of process-fee and 
costs of arrest a warrant of arrest may be 
issued to the judgment-debtor returnable 
on 19th August 1920.” 

It is clear from this order that there was 
an oral application made for the arrest of 
the judgment-debtor by the decree-holder 
on 27th July 1920. The Executing Court 
“appears to have forgotten that on 27th July 
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the notice relating to arrest was to be 
determined, Its attention was only con- 
fined to the objection made by the judg- 
ment-debtor which had nothing to do with 
the question of his arrest. Presumably the 
judgment-debtor cleared out of Court and 
the decree-holder had to make an applica- 
tion to get the judgment-debtor arrested. 
Tf no such application had been made on 
27th July the Court would have forgotten 
all about the matter and no orders would 
have been passed with respect to the judg- 
ment-debtor’s arrest. On- behalf of the 
appellant they have quoted before us the 
following rulings:— 

Raj Dalip Singh v. Thakur Durga Bakhsh 
(1), Juggi Lal v. Ganga Prasad (2), Manna 
Lal v. Sardar Singh (38), Malukchand- 
Ratanchand v. Bechar Nath (4). 

We have examined those cases and in 
every one of them the Court came to the 
conclusion that there was no application 
oral or written to the proper Court to take 
some step-in-aid of execution of the decree. 
In the case reported as Juggi Lal v. Ganga 
Prasad (2) the learned Judge took special 
care to note that no fresh application was 
made on 29th April when the decree-holder’s 
agent merely appeared to support the appli- 
cation for arrest and in the language of the 
Court pressed it. For this reason the learn- 
ed Judge was unable to hold that there was . 
an application to the Court on 29th April to 
take a step-in-aid of execution. In the case 
reported as Manna Lal v. Sardar Singh (3), 
the learned Judge said at page 333%, last 
para:— 

“I may say at once that from the record 
it does not appear that anything more was 
doneon the 30th January 1914 than deposit- 
ing in Court of the process-fees by the decree- 
holder. The record itself does not set out 
that any application, oral or otherwise, 
was made to the Court asking the Court to 
take any step-in-aid of execution”. 

The learned Judge does go beyond the 
facts of the case and holds that where there 
is an application or request made to the 
Court, by way of jogging the Court's 
memory or repeating a prayer which had 
already been made, it should not be con- 
sidered to be an application to the Court to 
take steps-in-aid of execution. We are 


not prepared to go to that length. Under 
(1) Select Case No. 185 
(2) 10 Ind. Cas. 182; 14 O. ©. 124. e 
(3) 43 Ind. Cas. 842; 20 O. C. 332. 
4) 25 B. 639; 3 Bom. L. R. 275. 
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the law we have ‘only to inquire whether 
there was an oral or written application or 
not to the proper Court to take some step- 
in-aid of execution. If in the present case 
the decree-holder had merely been present 
to press his former application and the 
Court had passed an order of arrest as a 
determination of the former application, we 
would have held that there wasno appli- 
cation to take a step-in-aid of execution and 
that limitation was not saved on 27th July 
1920. In the present case, as we have 
pointed out, there was an oral application 
and such an application was necessary 
because the Court had forgotten that it 
had to decide the question whether the 
judgment-debtor should be arrested or not. 
There was the necessity for an oral applica- 
tion on behalf of the decree holder to put 
the Court in action and such an application 
was made on 27th July 1920. 

In the Full Bench case of the Bombay 
High Court also the learned Chief Justice 
who delivered the judgment of the Full 
Bench pointed out that admittedly there 
was no written application in connection 
with the payment of diet money and that 
there was no trace of any oral application 
which was pleaded at the Bar. The learned 
Judge conceded that the application lead- 
ing upto the order for execution comes with- 
in the 179th Article. His objection was that 
the payment of diet money had not a similar 
operation for the purpose of limitation that 
to hold otherwise would be to place a pre- 
mium on dilatoriness. 

We hold that the oral application of the 
decree-holder on 27th July 1920 was one 
which saved limitation and dismiss this 
appeal with costs. 


Z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 411 op 1924. 
March 27, 1925. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 

Sheikh AMIR HAIDER AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
ALI AHMAD AND ANOTHER— DEFENDANTS 
—- RESPONDENTS. 

Pre-emption~Sutt by minor-—Consent of neat friend 
to sale before institution of suit, effect of. 


AMIR HAIDER V. ALI AHMAD, 
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The consent given to a sale by the paternal uncle of 
a Muhammadan minor who is entitled to pre-empt the 
sale, does not deprive the minor of his right to en- 
force pre-emption. It is- immaterial that the suit to 
enforce the right on behalf of the mnor is brought 
by the uncle who had consented tothe sale. [p. 234, 
col. 2; p. 235, col. 1.] g : 

Second appeal from a decree of the Dis- 
trict Judge, Furrukhabad, dated the 13th 
December 1923. 

Dr. K. N. Katju, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 


J UDGMENT.—This is a somewhat - 
peculiar case. The suit was a suit for pre- 
emption and was brought by two persons, 
Sheikh Amir Haider and Ahmad Raza. 
Sheikh Amir Haider was the uncle of 
Ahmad Raza, who, in the plaint was describ- 
ed as being a minor 7 years old. 

The person who sold the property was a 
lady named Musammat Nawis-un-nissa, who 
was the step-sister of Sheikh Amir Haidar, 
the first plaintiff, 

The purchasers were the defendants 
Nos. 1 and 2. 

The Court of first instance decreed pre- 
emption on payment of a sum of Rs. 650. 

The lower Court has dismissed the suit 
entirely. 

The reason: why the lower Court has dis- 
missed the suit is this. In the Trial Court, 
it was asserted by the purchasers that the 
negotiations for sale had taken place through 
the first plaintiff, Sheikh Amir Haidar, who 
had consented to the sale both on his own 
behalf and on behalf of his minor nephew, 
Ahmad Raza. 

The Subordinate Judge who tried the suit 
did not believe this evidence and held that 
consent was not proved and consequently he 
gave a decree for pre-emption. The lower 
Appellate Court, however, does find that 
the first plaintiff Sheikh Amir Haidar did ` 
consent to the sale and consequently he had 
no right to maintain the suit for pre-emp- 
tion. 

We are bound by the’ finding of fact of 
the lower Appellate Court, but the question 
still remains whether, if it is taken that 
Amir Haider consented to the sale, the right 
of the minor to pre-empt has been lost. 
The argument before us is that Sheikh 
Amir Haidar had no power to bind the in- 
fant by his consent. It has been pointed 
out that Amir Haider was the paternal uncle 
of the minorand as such was not a guardian 
under the Muhammadan Law, nor is he a 
testamentary guardian, nor has he been 
appointed a guardian by the Court. In 
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fact, so far as the Muhammadan Law is con- 
cerned, he has no status of a guardian as 
regards theminor Amir Haidar, and so the 
argument is that the only finding being 
that Amir Haiđar consented for himself and 
purported to consent on behalf of the minor, 
the minor cannot be bound and was entitled 
to a decree for pre-emption. On the other 
hand it is argued that inasmuch as Amir 
Haider was allowed to bring this suit for 
himself and as the next friend of the minor, 
the minor should be held bound by the act of 
Amir Haider. That reasoning does not appeal 
tous, Itseems to us that if Ahmad Raza 
is entitled to a right of pre-emption, as is 
admittedly the case, then it must be shown 
that something in law was done which 
would be a bar to Ahmad Raza seeking 
` pre-emption in this case. The bar which 
is held up against him is the consent given 
by his uncle, and if that consent is not valid 
in law, then we think it cannot be pleaded 
as a barto Ahmad Raza's right to have 
pre-emption. 

We hold, therefore, that nothing is shown 
to stop the claim for preemption being 
enforced on behalf of the second plaintiff, 
the minor Ahmad Raza, and we think that 
he was entitled to a decree accordingly. 
We, therefore, allow this appeal, set aside 
the decree of the Court belew and give the 
minor Ahmad Raza a decree’ for pre-emp- 
tion on payment of Rs. 650. We allow a 
period of two months for payment of this 
sum. If the money is deposited into Court 
within this period then the plaintiff will 
be entitled to his costs here and hitherto 
including in this Court fees on the higher 
scale. If the plaintiff fails to deposit the 
money within the time so limited then his 
suit will stand dismissed with costs in all 
Courts including in this Court fees on the 
higher scale. 


Z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL APPHAL No. 57-B or 1922. 
November 14, 1924. 
Present:—Mr. Kinkhede, A. J. O. 
DATT U—DBEFENDANT-——ÅPPELLANT 
VETSUS 
BHAUSINGH AND ANOTAER— PLAINTIFFS 
— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O I, r. 10, 
0. XLI—Appeal in name of minor after dtiaining 
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majority—Mistake bona fide—Procedure—Amendment 
—Guardian ad litem, appointment of, effect of. by 
If a suit or appeal is presented by a next friend tin 
the name of a minor under a bona fide mistake that 
he is still a minor when the suit or appeal is filed, 
the suit or appeal is not liable to be dismissed but 
the plaint or appeal should be allowed to be amended 


in order to show the plaintiff or appellant as major 
Dy ene out the name ofthe next friend. [p. 237, 
col. 2. l 


The appointment ofa guardian ad litem once made 
enures for the whole lis in all its ramifications and 
continues to subsist, whetherin the Court of first 
instance or in the Court of Appeal, unless the guardian 
takes the necessary steps to have himself discharged 
from the position which has been put upon him by 
the Court. fp. 238, col. 2.] 

The law gives a large latitude to a litigant who 
has recently attained majority in the matter of 
admitting within time an appeal in which he was 
described ag a minor even after he had attained 
majority. An inadvertent commission to sign a 
power-of-attorney given to an agent is an irregularity 
which is cured by subsequent signing. [p. 238, col. 2: 
p. 239, col. 1] ' 


Appeal against a decision of the Ad 
ditional District Judge, Akol, in Civil 
Appeal No. 146 of 1921, dated the 26th 
November 1921, 

Mr. A. V. Khare, for the Appellant. 

Mr. G. G. Hatvalne, for the Respondents, 

ORDER.-—The suit out of which this 
second appeal arises was filed by the 
plaintiffs in the Court of the Munsif No. 2, 
Akola, on 14th July 1919, against the pre- 
sent appellant as defendant No. 3 and some 
other defendants. The plaint describe 
defendant No. 3 as a minor aged 14 and 
living under the guardianship of his grand- 
mother Musammat Gangu, widow of Khandu 
Kunbi. She was duly appointed a guar- 
dian ad litem by an order dated 20th 
September 1919. 

The plaintiffs’ suit was dismissed by the 
First Court on 30th September 1920. They 
therefore, on 16th November 1920, filed an 
appeal against the dismissal. The memo- 
randum of appeal also described the de- 
fendant No. 3 as a minor represented by 
his guardan Gangu. After several adjourn- 
ments the appeal was heard by Mr. Pathak 
Additional District Judge, Akola, on 5th 
October 192]. The. judgment, however, 
was not delivered until 26th November 
1921. The appeal was allowed and the 
claim decreed against defendant No. 3. 
The decree of the Appellate Court continues 
to describe defendant No. 3 as a minor 
represented by his guardian ad litem Mus- 
sammat Gangu. As a matter of fact it is 
now admitted before me that Musammat 
Gangu was then dead, her death havin 
taken place on 5th November 1921, Strictly 


* 
+ 
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speaking under O. XXXII, r. 11 (2), C. P. 
C., where the guardian for the suit dies 
during the pendency of the suit itis pres- 
cribed that the Court shall appoint a new 
guardian in his place. Apparently the fact 
of the death of the guardian ad litem after 
the hearing of the appeal and before the 
judgment was actually delivered, was not 
brought to the notice of the Court of Appeal 
by the appellants before it. [need not de- 
cide at thisstage the question as to whether 
this omission to appoint a new guardian was 
a mere irregularity or made the decree a 
nullity as against the present appellant, 
because that is a question which deals with 
the merits of the case. 

4On 7th January 1922 one Ramchandra, a 
separated cousin of the appellant’s father, 
purporting to act as Lis guardian under 
the impression that he was still a minor 
gave power-ol-attorney to Messrs. Khare 
and Rajwade with instructions to file the 
appeal against the decree of the lower 
Appellate Court dated 16th November 
1921. In the power-of-attorney as also in 
the memorandum of appeal the appellant's 
name is described as Dattu son of Bhakiji 
Kunbi aminor by guardian Ramchandra 
Krishnaji Patel. Jt appears, nobody cared 
to take notice of the description of Dattu 
as given in the decree, where the name 
of Gangu was put down as guardian. A 
word of explanation was wanted in the 
memorandum of appeal as to why a 
person other than the guardian named in 
the decree was filing the appeal on behalf 
of the appellant Dattu. Itis also noticeble 
that the fact of the appellant having at- 
tained majority on 12th December 1921 had 
not attracted the attention of anybody 
‘concerned with the filing of the appeal. In 
fact the appeal appears to have been filed 
under the impression that nothing happen- 
ed after the hearing of the appeal, in the 
Additional District Judge's Court, was 


concluded, and the case was adjourned. 


for judgment, which called for any change 
in the description of the appellant, The 
right of appeal which vested in him was 
exercised for him and in his name by 
Ramchandra describing himself as his 
guardian, whereas he having attained 
majority was sui juris and stood in need 
of no. guardian to act for him. l 
The very first hearing of the appeal in 
this Court was fixed for 19th March 1923 
by an order dated 26th January 1922. The 
case was, however, adjourned on that day 
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to 24th March 1924, and again adjourned 
to 29th July 1924, when it came before me 
for hearing. The appeal was adjourned 
twice on my file from 29th July 1924 to 
18th August 1924 and then,to 28th August 
1924. On 28th August 1924 an application 
was made stating that certain documents 
were relevant to the decision of the case 
and should be allowed to be filed. It 
was Incidentally mentioned in that petition 
that the appellant has recently attained 


-majority, and that the case under appeal 


was being defended for him by his guard- 
ian Ramchandra Krishnaji, it was suggest- 
ed that the documents were not filed 
through oversight (presumably of the said 
guardian). The real state of fact was not 
even discovered as I will show presently. 
Thinking that Ramchandra-was appointed 
a guardian by an order of the Court I . 
passed an order that since Dattu had 
attained majority he should first apply for 
the discharge of the guardian Ramchandra 
before he could be allowed to figure as 
major in this appeal. The case, was, there- 
fore, adjourned to 18th September 1924 to 
await the application. An affidavit, was 
made by Dattu on 17th September 1924 to 
the effect that his birth. took place iu 
1902 and that he has since attained ma- 
jority. On 18th September 1924 an appli- 
cation was made purporting to be one 


under O. XXXII, r. 12 (2), C. P. C., stating- - 


that the appellant elects to proceed with 
the suit (appeal), and it prayed that the 
appellantmaybe given leave to proceed with 
the appeal in hisown name, after discharging 
the guardian ad litem. As Ramchandra did 
not attend on 18th September 1924 the 
case was taken up on 23rd October. 1924, 
and it was in the course of Ramchandra’s 
statement that the real facts came to light 
and if was found that several inaccurate 
statements had been mads in connection 
with these proceedings, The exact date of 
birth of the appellant was not given in the 
former affidavit but only the year 1902 was 
mentioned. Information bad by that time 
been procured as regards the correct date 
of birth of the appellant which was 12th 
December 1903. 

Ramchandra also formally applied to be 


‘discharged from his position of a so-called 


guardian, and the appellant also applied 
for permission to amend his declaration as 
to the year of his birth and expressed - 
willingness “to alopt the whole of the 
litigatioh as had been conducted upto date 
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on his behalf in the lower Courts and 
DCTS AN ANA and to proceed with this 
appeal from*this stage onwards and under- 
took to be bound by the result of this 
appeal.” Dattu’s personal attendance was 
ordered for 3rd November 1924 for a state- 
ment and fora revised affidavit by himself. 
He has appeared in person and his state- 
ment and revised affidavit have been 
respectively taken down, and filed. The 


respondents oppose the application of the’ 


appellant for leave to go on with the appeal 
in his own name, although they have not 
objected to the discharge of Ramchandra, 
and want that the appeal should be dis- 
missed without any amendment of the name 
of the appellant, and in any case their costs 
should be saddled on Ramchandra. They 
admit the correctness of the date of death 


of Musammat Gangu. They, however, con- ` 


tend that the appellant himself was aware 
as far back as 1922 that the date of his 
birth was 12th December 1903, and that 
he alone was, therefore, competent to lodge 
the second appeal on 23rd January 1922, 
and that in any case Ramchandra’s ‘act of 
filing the. appeal was an unauthorised act, 
and that as the appellant neglected for so 
long a time toapply for prosecuting the 


appeal in his own name, there was no valid . 


ground for excusing this long delay. 

The appellant explained that though he 
was aware of his own majority in July 
1922 he did not know that he had -to 
formally apply for the discharge of the 
guardian or next friend, and that his 
omission may be treated as bona fide and 
may be excused and the leave applied for 
granted. The parties were given oppor- 
tunity to argue this point specifically and I 
have heard the arguments on both sides, 

As already observed above, I am not at 
present concerned with the validity or 
otherwise of the decree as passed. All I 
am concerned with is whether the appellant 
Dattu should be granted leave to continue 
the appeal in his own name, as though he 


. himself and not Ramchandra had instituted - 


it, That Ramchandra’s action of filing 
the appeal was bona fide and in the interest 
of Dattu is sufficiently clear as Dattu 
affirms it and says he adopts the litigation 
in all its entirety and wants permission 
to prosecute the appeal. He has agreed to 
abide by the consequences of the appeal. 


Iam prepared to presume that Ramchandra ` 


bona fide believed, that Dattu was minor 
on 7th January 1922 when he gave instruc- 
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tions to Pleaders to file this appeal. If he 
had then the least idea that the appellant 
Dattu had attained majority on 12th De- 
cember 1921, there was nothing to prevent 
him to get Dattu to sign the power-of- 
attorney. No one even seriously thought 
of the exact date of the appellant’s birth > 
until the personal appearance of Ram- 
chandra was ordered by this Court. Even 
the appellant Dattu had a vague idea that. 
he was born in 1902.” The plaintiffs-res- 


' pondents had described him in the plaint 


dated 14th July 1919, as being 14 only. 
According to that description he would not 
have compieted his 18 years until July 
1923, 18 months after the filing of the 
appeal, ifit be assumed that he had com- 
pleted his 14 years on or before 14th July 
1919. The fact that the defendant Dattu 
had attained majority just a few days say 
1 month 11 days before the secqnd appeal 
was filed, was not expected to be within 
the personal knowledge of anybody. His 
mother who could have given some idea 
about it at least approximately, had died 
on 5th November 1921. Under these cir- 
cumstances I do not think I could regard 
the action of Ramchandra as that of a 
mere volunteer. He was the person to 
whom the defendant Dattu looked in those 
days for management of his affairs and 
estate and also litigation. He was thus 
the de facto manager of the estate though 
strictly speaking he was not the de jure 
guardian of Dattu inasmuch as the latter 
had become technically major on 12th 
December 1921. Under these circumstanes 
I think the principle underlying the case of 
Taqui Jan v. Obaidulla (1) and Shanmuga 
Chetty v. Narayana Atyar (2) ought to be 
applied in this case. In the latter case the 
plaintiff-appellant was described as a minor 
in the plaint though he had in fact attained 
majority fqur days or so before the- 
suit was instituted. His guardian mother 
apparently made a bona fide mistake that 
he was still-a minor when she filed the 
suit on his behalf as his next friend. The 
District Judge -was asked for leave to 
amend the plaint by striking off the des- 
cription of the plaintiff as a minor suing 
through his next friend, etc. The District 
Judge following Sheorania v. Bharat Singh 
(3) dismissed the suit, The Madras High 


` (1) 21 CG. 866; 10 Ind. Dee. (N. 8.) 1209, 

(2) 41 Ind. Cas. 510; 40 M. 743. l 
- (3) 20 A. 90; A. W. N. (1897) 203; 9 Ind; Dee, (x. 8.)° 
417. . 
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Court on appeal by the plaintiff, following 
the precedent of the Calcutta High Court 
in Taqui Jan v. Obaidulla (1) held that 
the proper procedure to adopt in a case of 
this nature was to return the plaint so 
that it might be presented after making 
‘the necessary amendments. 

They also observed with advertence to 
r. 10 of O. I, O. P. C., that if under its 
authority the right person could be sub- 
stituted where a suit is instituted in the 
name of a wrong person, much more could 
the plaint be allowed to be amended where 
the suit is instituted by the right person, 
but through another person purporting to 
act as bis next friend. 

- The same analogy ought to be appli- 
cable to the memorandum of appeal filed 
in this case. The appellant named in the 
appeal is Dattu and not Ramchandra. 
Even if Ramchandra’s name had been 
inserted as the appellant the description 
would have been allowed to be struck out 
and the name of the right person, t.e., 
Dattu, allowed to be substituted in his 
place on the strength of O. I, r. 10 read 
with O. XLI, relating to appeals. It 
is needless to point out that under the 
O. P. 0, a suitmay be instituted against a 
minor by the plaintif for such appoint- 
‘ment, The institution of the suit is com- 
plete, and saves limitation. The passing of 
an order of appointment of the minor's 
guardian at a subsequent date does not 
affect the date of the institution of the 
suit against him. Its further progress only 
is impeded so to say because it depends 
upon theappointment of a suitable guardian. 
Cf. Kham Karan v. Har Dayal (4) and 
Bhagwan Dayal v. Param Sukh Das (5). 
This is why the circular instruction issued 
by this Court under O. XXXII, C. P. O., 
cast upon the plaintiff the primary duty of 
taking steps for the appointment of a 
guardian ad litem for a minor defendant, 
and where an officer of the Court is appoint- 
ed aguardian for the suit, they contem- 
plate that the Court can suspend the 
plaintiff's right to proceed with the suit 
until the funds necessary for the minor's 
defence are furnished to suqh guardian 
ad litem. 

The omission of the name of the guardian 
ad litem frgm the description of a minor 


4 A. 37; A. W.N. (1881) 129; 6 Ind. Jur. 382; 2 
glnd: Dec. (N. 8.) 667 


(5) 38 Ind, Cas, 366; 39 A. Sat pp. 10, 11, 12; 14 A, 
“Ia J, 818, 
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respondent in an appeal was treated in 
Rup Chand v. Dasodha (6) as being of’no 
consequence, inasmuch as the appeal was 
held tobe within time even. though the 
guardién was made a party after the 
limitation had expired. It was pointed. 
out that the guardian ad litemis not a 
party to a suit or appeal. He is merely 
named in the record as the person appoint- 
ed by the Court to look after the interest 
of the minor party. The same principle 
was recognized in Peary Mohan Mukerjee 
v. Narendra Nath Mukerjee (7). In this 
case the guardian ad litem appointed by 
the Court was dead on 5th November 1921, 
and the appointment had thus come to an 
end. Had the minor not attained majority 
soon aftar i.e., on 12th December 1921, it ` 
would have become necessary to appoint a 
new guardian as prescribed by O. XXXI, 
r. 12 (2), O. P. C. Had the guardian not been 
dead and the minor had not attained 
majority and still Ramchandra had instituted 
the appeal purporting to act on behalfof 
Dattu the matter would have been different 
because the appointment once made 
must enure for the whole lis in “all its 
ramifications and so long-as it subsists 
whether in the Court of first instance or 
in the Court of Appeal unless guardian 
takes the necessary steps to have himself 
discharged from that position which has 
been put upon’ him by the Court—see 
Jwala Dei v. Pirbhu (8) and Kisni v. 
Ghulaji (9). The appointment here ipso 
came to an end either because of the 
death of the guardian on 5th November 
1921, or because of the minor Dattu having, 
unknown to Ramchandra, attained majority 
on 12th December 1921. Ramchandra was 
the only person who could act on his 
behalf on the supposition that he was 
then a minor. ` No question of limitation, 
therefore, at all arises in connection with 
the institution of this appeal nor of any 
extension of the time under s. .5 of the 
Indian Limitation Act. If it at all arises, 
Į think that there is sufficient cause for 
admitting it, 1. c, appeal even now as | 
within time in view of the large latitude 
which the law gives to a minor litigant, 
who has attained majority, in matters such 


(6) 30 A. 55; A. W. N. (1907) 290; 3M. L. T. 58; 4 A, 
L. J. 343. - 
(T) 32 0. 582; 9 O. W. N. 421. 


~ (8) 14 A. 35; A. W. N. (1891) 192; 7 Ind. Dee. (N. s.) 
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as these. Compare Cursandas Natha v. 
Ladkavahoo (10) and Bhagwan ‘Dayal v. 
Param Sukk Das (5). . 

I, therefore, 'họld that the appellant Dattu 
should be given leave tọ prosecute the 
appeal filed in his name by Ramchandra, 
by himself. I accordingly direct that the 
description “minor through guardian Ram- 
chandra Krishnaji” be struck out as super- 
fluous. 
of-attorney to his Pleaders as a major appel- 
lant. The appellant Dattu’s omission to 
sign the power-of-attorney given to the 
Pleaders on 7th January 1922 is similar in 
character to that of an.agent who inadvert- 
ently failed to sign a power-ofattorney, 
given by him to a Pleader in the case out of 
which the Civil Revision No. 130 of 1924, 
(Ramkrishna v. Motilal) decided by Kotval, 
A. J. ©., on 16th August 1924 arose, and it 
was there remarked that the omission was 
an irregularity which was cured by the 
subsequent signing. Here alsoit is cured 
by Dattu giving a fresh power-of-attorney 
as major appellant to his Pleaders. 

No doubt there was delay in moving this 
Court “to pass this order, but as it will be 
seen from the order-sheets that several 
adjournments had taken place and that 
nobody’s attention was attracted to this 
question until recently in July 1924. The 
delay is thus excusable and I condone it. 

The appellant must himself bear costs of 
those proceedings. Iaward Rs. 20 as re- 
spondents’ Pleader’s fee plus Rs. 20 as costs 
of respondents’ expenses of journey for 
attending additional hearings which these 
proceedings entailed, irrespective of the 
result of the appeal on its merits. 

G. R. D. Order accordingly. 


Z. K. : 
(10) 20 B. 104; 10 Ind. Dee. (w. s.) 628. 
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ALLAHABAD HIGH COURT. 
Oivit MISCELLANEOUS No. 123 or 1925. 
March 16, 1925. 

Present:—-Mr. Justice Walsh and 

Mr. Justice Sulaiman. 
In the matter of BEGG SUTHERLAND 
AND Co, Lp. or CAWNPORE. 

Income Tax Act (XI of 1922), ss. 2 (14), 38-- 
Registration of firm—Super-tax, liability to pay— 
Registered firm converted into Conpany-—Campany, 
whether liable to pay super-tax in respect of period 
before conversion. < i 


In thé matter of BEGG SUTHERLAND & Co, 


He has already given fresh power 


‘Court. 


- 
6 aa 


mn 
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Under s. 2, sub-s. (14) of the Income Tax Act a firm 
may take advantage of the provision therein contained 
for registering itself, and where it does so, by opera- 
tion of s.55 ofthe Act, the firm, being from that 
moment a registered firm, is not liable for super-tax. 
In other words, where a registered firm exists, it is not 
liable for super-tax on the whole of its protits made as 
such firm but the individual partners are liable for 
super-tax if they would be liable for such super-tax as 
individuals. On the other hand ifthe firm is an un- 
registered firm then it is directly chargeable with 
super-tax if it makes profits ata rate sufficient to 
create a liability for super-tax and in that event the 

artners are not chargeable for super-tax if their firm 
as already paid it. [p. 239, col. 2; p. 240, col. 1.) 

There is nothing in the Income Tax Act which 
would justify the Income Tax Authorities in imposing 
on a limited liability Company, which is the successor 
ofa registered firm, during the first year of assess- 
ment after the conversion of the firm into the Company, 
a liability in respect of its predecessor firm which its 
predecessor would not have been liable to pay if it 
had continued in existence without any conversion. [p. 
241, col. 1.) et 

Reference under s.. 66 (1) of the India 
Income Tax Act, 1922. ° < 

Mr. J. M, Banerji, for the Company, 


Mr, L. M. Banerji, for the Crown. 


J UDGMENT.—This is a reference, or 
a case stated, under s. 66 of the Indian In- 
come Tax Act of 1922 by the Commissioner 
of Income Tax for the opinion of the High 
The facts are very clearly stated in 
the case and are as follows:— 

The business of the well-known Firm of 
Begg Sutherland and Co. Cawnpore, was 
carried on by a firm which consisted of 
certain individual partners under the title 
of Messrs. Begg Sutherland and Co. up to 
the 30th of April 1922. On that date that 
firm, as a commercial or legal person, 
ceased to exist, and was succeeded by a 
private limited Company which was known 
by the same name with the addition of the 
word “limited”. The agreement is not ex- 
hibited, kut the point taken at one time 
on behalf of the Company by one of its re- 
presentatives before the Commissioner, that 
the Company was not the successor of the 
firm within the meaning of s. 26 of the. 
Income Tax Act has not been argued by 
Mr. J. M. Banerji on behalf of the Company, 
and, therefore, it must be taken to be ad-. 
mitted that it is no doubt because it could 
not be reasonably contested. In a Com- 
pany of this "prosperity making profits at a 
rate which involved them in liability for 
super-tax, some slight complications neces- 
sarily arose by reason of the coiversion, for . 
this reason. Under s, 2, sub-s. (14) a firm 
may take advantage of a provision therein, 
contained for registering itself, and where, 
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it does so, by operation of s. 55, the firm, 
being from that moment a registered firm, is 
not liable for super-tax. Jn other words 
where a registered firm exists, it is not 
liable for super-tax on the whole of its pro- 
fits made as such firm, but the individual 
partners are liable for super-tax, if they 
would be liable for such super-tax as Indivi- 
duals. On the other hand.if the firm is an 
unregistered firm, then it is directly charge- 
able with super-tax ifit makes profits at a 
rate sufficient to create liability for super- 
tax, and in that event the partners are not 
chargeable for super-tax if their firm has 
already paid it. The date of the conver- 
sion of the firm into a Company, and the 
date of their annual accounting did not 
correspond with the dates adopted as the 
termini of the financial year by the Income 
Tax Authorities. There was, therefore, a 
broken pesiod to be dealt with and a broken 
continuity to be dealt after the date of the 
conversion, and for reasons best known to 
themselves, by mutual. consent, the Income 
Tax Authorities and the new Company dealt 
with the profits im respect of-which income- 
tax was payable from 1921 to 1922 and from 
1922 to 1923 in one year of assessment, 
namely, 1923-1924. There was no attempt 
to shirk any liability, or to dispute the 
facts as they were. ln the result the pro- 
fits which the firm had in fact made during 
the last year of its existence were assessed 
at the maximum rate for income-tax. In 
addition the individual partners were, in 
accordance with the law, which we have 
just described, assessed to super-tax on their 
shares of the profits, the firm as a registered 
one, being exempt from super-tax. In ad- 
dition, for the first eleven months of the 
existence of the Company which brought the 


`. assessment up to the 3lst of March 1923, 


thereby making the Company's accounting 
year coterminous with the financial year 
of the Income Tax Authorities the new Com- 
“pany was assessed in income-tax and also 
charged super-tax at the rate payable by 
a Company. lt is not contended on the part 
of the Income Tax Authorities that in the 
ordinary use of language, unless there is 
some special provision in thee Income Tax 
Act by which they are caught, the new 
Company and the old firm had not dis- 
charged in every way their legal lability, 
or what might be supposed to be their 


legal liability up to 31st March 1923. But. 


“the case raises the further question whe- 
‘ther the Company is to be assessed in res- 
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pect of the last year of existence of the firm, 
not merely on what was-undoubtedly pay- 
able by law by the Company oh the profits 
which the firm had made end on which it. 
would have heen assessed if it had con- 
tinued to exist as a firm, but whether it is 
not also liable to be treated asa super-tax 
paying person, because although its pre- 


_decessor was not a super-tax paying person; 


it itself is by the express language of the 
Act, and must be treated as what it is, even 
in respect of profits made anterior to its ~ 
existence. We can only say that the pro- 


position is sufficiently startling to cause 


surprise and to lead one to look for langu- 
age absolutely unambiguous and positive 
in its terms to create a special liability of 
that sort, which it would be unlikely that 
any Legislature would intend to impose if 
it really understood what it was doing. 
The only argument submitted to us, by the 
Government Advocate on behalf of the 
Income Tax Authorities, is suggested by 
s, 26. Butit certainly cannot be said that 
s. 26 contains any express provision upon . 
the point, and the answer tothe argument 


“On behalf of the Income Tex Commissioner 


really is that the conversion of the firm 
into the Company does not in any way 
affect the profits made. by the firm before 
the conversioner, or the legal liability to 
income-tax which already existed before 
the conversion. All that the conversion 
effects is to cause the Company to ‘step 
into the shoes of the defunct firm as assessee 
for the period of assessment, but it goes 
without saving, and is recognised through-. 
out the Scheme contained in the Act, that 
the liability to assessment is by not con- 
clusive as to the chargeability in respect of 
the period for which such assessment is 
made. To make the matter clear~if it is 
desirable further todo so—it isonly necessary 
to point out that s. 26 provides that where 
any change in the ownership of business is 
made, the assessment shall be made on the 
person at the time of making the assessment. 
But the assessment has to relate to periodi- 
eal profits made as defined in the Act, and 
s.3 provides that income-tax shall be charg- 
ed for any year in respect of all profits of 
the previous year of every firm. What, 
therefore, was to be asssessed amongst other 
things upon the new Company after the con-. 
version in pursuance of the arrangements 
comes, to, to which we have already referred 
were the profits, and the income-tax payable 
thereon as provided by law, of the- year 
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prévious to the conversion. These profits 
admittedly did not include a super-tax, and 
there is nothing in the Act which would 
justify the ‘Income Tax Authorities in im- 
posing on a suecessor during the first year 
of assessment after the conversion a liabil- 
ity in respect of the predecessor which its 
predecessor would not have been liable to 


pay if it had continued in existence without- 


. any conversion. 

_Our answer, therefore, to the first ques- 
tion is thatthe profits for the period lst 
May 1921 to 30th April 1922 are to be asses- 

- sed as profits of a firm but the Company is 
“Lo be called upon to pay the amount which 
we understand they have done. 
_ To the second question to avoid ambigu- 
ity: we would say that there is nothing in 
the Income Tax Act of 1922 which makes a 
new Company liable to pay super-tax in 
respect of a year for which its predecessor 
was not liable for super-tax. 
We think that this is a case which requir- 
- ed careful handling and that the maximum 
fees should be payable on either side. We, 
therefore, direct the Government to pay 
Rs. 200 the costs of the other side, and we 
certify that that is a reasonable amount for 
the Government Advocate. ; 
Z. K. Order accordingly. 





MADRAS HIGH COURT. 
CıvıL APreraL No. 96 or 1923. 
August 19, 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Reilly. 
N. M. RAYULU IYER, -NAGASAMI 
IYER & CO., REPRESENTED BY 
N. M. NAGASWAMI JYER— 
PLAINTIFFS-—APPELLANTS 
VETEUS 
THIRUKONDA M. KUPPU IYER 
‘AND SONS BY ONE OF ITS PARTNERS 
l M. K. RAMIER—DEFENDANTS— 
l RESPONDENTS. ! 
Contract—Sale of goods—-Goods, tender of, in two 
consignments——-Acceptance of portion of one consignment 
—Goods not of contract description——-Non-inspection 
and non-acceptance of rest—Damages, suit for; main- 
tainability of. 
In August 1918, the plaintiffs agreed to sell defend- 
ants at Madura 50 bales, each of 20 bundles, of 
- double deer yarn from out of bales already ordered 
by the plaintiffs from a Bombay firm. No. time was 
‘fixed for performance of the contract. Plaintiffs gave 
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notice one month later that 20 bales were ready and . 
another month thereafter that the remaining 30 
bales were ready for delivery. Defendants took 
delivery of 10 bales under the first consignment but 
did not take delivery of or even inspect the rest. The 
defendants contended that the 10 bales accepted. by 
them were not of the contract description. In a suit 
for damages by plaintiffs for non-acceptance of thé 
40 bales: 

Held, (1) that assuming: that the 10 bales were not 
of the contract description, the remaining bales which 
were not even inspected could not be presumed not 
to be of the contract description; [p. 246, col. 2.] 

(2) that as no time had been fixed for the delivery 
of the bales by plaintiffs, if defendants had inspected 
these 40 bales and had then found and intimated 
plaintifis that they were not of the contract descrip- 
tion, they would have had time to supply other bales 
in place of those rejected; [p. 247, col. 1.] 

(3) that the defendants were, therefore, guilty of 
breach of contract for which plaintiffs were entitled 
to damages. [p. 246, col. 2.] i 


Taylor v. Oakes Roncoroni & Co., (1922) 127 L. T. 
267; 27 Com. Cas. 261; 66 S. J. 556; 38 T. L. R. 517, 
relied on, . mg 

British & Beningtons Lid. v. N. W. Cachar Tea Co., 
(1923) A. ©. 48; 92 L. J. K. B. 62; 128 L, T. 422; 28 
Com. Cas. 265, De Medina v. Norman, ,e(1812) 9 M. & 
W. 820 at p. 827; 2- Dowl (n. s.) 239; 11 L. J. Ex. 320; 
152 E. R. 347; 60 R. R. 912 and Jones v. Barkley, 
(1781) 2 Doug. 684 at p. 694; 99 E. R. 434, considered. 


Appeal against a decree :of the. Court 
of the First Additional Subordinate Judge, 
Madura, in O. S. No. 22 of 1920, 

Mr. A. Krishnaswamy Iyer, for the Ap- 
pellants, 

Mr. C. V. Ananthakrishna Aiyar, for the 
Respondents. ; 

JUDGMENT. 

Ramesam, J.—This appeal arises out 
of a suit for damages for non-acceptance 
of goods agreed to be sold to defendants 
by plaintiffs. The Subordinate Judge dis- 
missed the suit. The plaintiffs appeal. 

The plaintiffs and defendants are mer- 
chants of Madura dealing in yarn and 
cloth. On 20th August 1918, Ex. A was exe- 
cuted for the purchase of 50 bales (each of 
20 bundles) of “double deer yarn (Palukka)” 
at Rs. 21 per bundle, the defendants being 
represented by broker K. M. Nagaswami 
Iyer. Exhibit I is the corresponding entry in 
defendants’ chitta of the same date. Rs.100 
was paid as earnest-money and Rs. 25 was 
to be paid as advance for each bale, Exhibit 
Bis theletter of plaintiffs dated 24th 
August 1918 acknowledging the receipt of 
Rs. 1,250 as advances and promising to 
intimate the arrival of the bales from 
Bombay. It shows that the bales con- 
tracted for were out ofthe bales ordered 
for by the plaintiffs’ Bombay firm from the 
dyeing factory at Pedlad. 

The plaintiffs got Pedlad -yarn Iram 
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Bombay in September 1918. On the 23rd 
September, by Ex. C, plaintiffs gave inti- 
mation to defendants that they had 20 
bales ready for delivery out of those con- 
tracted for in August. Answer No. 2 to the 
interrogatories served on the plaintiffs shows 
that 50 bales arrived in Bombay on 14th 
August and they arrived in Madras in 
September, 30 bales on 18th and 20 
bales on 22nd September. The defendants 
waited for sometime and took delivery of 
5 of the baleson 5th October and another 
5 of the bales on 14th October. The 
plaintiffs gave notice by. Ex. D dated 
21st October 1918 that the remaining 30 
bales (according to the contract Ex. A) 
were ready for delivery. The defendants 
did nothing. By Ex. E, dated 7th January 
1919 the plaintiffs gave notice that if the 
balance of 40 bales’ were not received, they 
would be sold at defendants’ risk. There 
was no reply from the defendants. The 
plaintiffs alleging that the goods have 
been sold on 9th March 1919, and after a 
further notice dated 27th March 1919 


(Ex. F) filed the present suit on August 6th. - 


From the above history of the case, it is 
clear that the defendants’ attitude was one 
of silence: The reason for this was obviously 
the continuously falling market which was 
conceded and assumed by both parties in 
the argument before us. The defendants 
must be regarded as having broken the 
contract without giving any reason for 
the breach. 

In the written statement, their plea, is 
that, after the goods were accepted on 5th 
October 1918 and 14th October 1918 
some of the said bales were opened and 
it was found “that the packets are not 
those of 10 lbs., weight which the parties 
agreed to supply to the defendanis. Nor 
is the yarn of 20 counts. They are of 8} lbs., 
weight °... “That matter was report- 
ed by the defendants to the plaintiffs on 
17th October 1918 and the ccéntract was 
cancelled”. These sentences, I have quoted, 
practically constitute the whole defence. 
It is clear from this that, so far as the 
balance of 10 bales offered by Ex. C and 
not accepted and the 30 bales offered by 
Ex. D, there is no other defence except 
the cancellation of the contratt. But, at 
the time of the first hearing, the defend- 
ants raised only the third issue, viz., whether 
the goods tendered were not of the des- 
cription in the agreement dated 4th 
August 1918 and no issue was raised about 
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cancellation of the contract by mutual 
consent. . 

To prove their plea on the 3rd issue the 
defendants produced one of-the bundles 
out of the bales supplied to them and 
this was tested by an expert to whom it 
was sent by the Court. He examined 12 


skeins (1 skein=120 yards; 1 hank=7 
skeins=840 yards. A bundle contains 10 
packets. A packet weighs 1 lb. The 


number of hanks in a packet determines 
the count. J£ there are 20 hanks In a 
packet so that the weight of hank is 1 Ib: by 
20 and the weight of a skein is 1000 grains 
by 20 or 50 grains the count of the yarn is 
20. If the skein weighs less; the count is 
higher). The expert found in the present 
ease that the average of the weight of the 
skeins examined by him is 40.8 grains 
and the count is, therefore, 244. When 
we remember that a bale consists of 20 
bundles, or 200 packets or (according to 
the average of the expert) 4,880 hanks or 
04,160 skeins, it is difficult to regard an 
examination of 12 skeins as a test of 
34160 skeins. Ifa bale is of the right kind 
of yarn of No. 20 count, it ought to con- 
tain 4,000 hanks or 28,000 skeins. Éven if 
one may assume that the bale out of 
which the 12 skeins examined by the ex- 
pert isall of yarn of an average 24.4 count, 
it is difficult toassume that the other nine 
bales, contained yarn of the same average 
count. Even the 12 skeins examined by 
expert show considerable variety ranging 
from 23.2 to 25.5. 


We are not dealing with the 10 bales 
accepted and paid for by the defendants. 
We are informed as to those, a separate 
suit has been filed by the defendants for 
breach of warranty. 


But as to the other 40 bales, the Sub- 
ordinate Judge having regard to the fact 
that the 10 bales actually delivered did not 
contain yarn of No. 20 count and seeing that 
plaintifis have not produced samples of 
packets from the 40 bales, held that the 
plaintiffs have not proved. that the 40 
bales answered to the description in the 
contract and found the issue against the 
plaintiffs; He also held that there is no 
proof that the goods were from, Pedlad 
factory. As tothis, it is enough to observe 
that no such plea was raised in the written 
statement even as to the 10 bales deliver- 
ed and the only complaint made related to 
the cownt and weight. = 
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On these facts the plaintiffs’ Vakil first 
contended that the goods tendered in pur- 
suance of Ex.’ C complied with the terms 
of the contract. He relied on the evidence 
of P, W. No. 2 and D. W.s Nos. 2 and 3 and 
sought to draw the following inferences:— 
That the Pedlad factory was only turning 
out one kind of orange dyed yarn marked 
‘count 20,a bundle of whichis marked as 
weighing 10 lbs. That, as a matter of 
fact, its count, is not exactly 20 but over 
it. That, for all practical purposes counts 
from 20 to 25 are regarded as the same 
by the people who deal in them. That, 
the subject of the contract before us is 
really not yarn of exactly 20 counts or 
bundles of 10 lbs., but what the Pedlad 
factory was turning out with labels of 20 
counts and 10 lbs. I have a ‘strong suspi- 
cion that this contention of the appellants 
- is probably true, but unfortunately the 
pleadings have not been framed on such 
a basis. As soon as the defendants pleaded 
that the goods delivered on 5th and 14th 
October did not answer to the description 
in the contract, the plaint must have 
been suitably amended or the issues should 
have been made to cover what the plaintiffs 
now suggest. This was not done.’ An- 
other difficulty is that the evidence is far 
too meagre to’ justify findings in favour 
of the appellants. The point raised by 
them réquire that more persons engaged 
in the trade should be examined to prove 
the trade usage. Incidentally, I am also 
constrained to observe that evidence is 
not recorded so as to make the evidence 
intelligible. For instance, I would refer, 
to P. W. No. 2.. His master sells count 
No. 20. -The packet goes by the name 
of 10 lbs. packet. There is no other goods 
of that denomination.” Now seeing that 
a packet of count 20 must weigh 10 lbs., 
the words ‘goes by the name of’ are mean- 
ingless. Nor can there be other goods of 
that denomination. What was meant was: 
‘A yarn marked “count 20” whether it is 
really that count or not iş the only thing 
available in the market and there is no 
other; if we find it actually to, be count 
24.4 this does not matter. This is all that 
is known as count 20 and 10 lbs. weight.’ 
This meaning is not brought out in the 
deposition. Similar sentences in the evi- 
dence of D. W. No. 1 and D. W. No. 3 are 
similarly recorded. But, as I said on the 
pleadings and the meagre evidence, it is 
not possible to record the finding the appel- 
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lants require. One can only hope that he 
will gain by this experience in theothercase. 
The next question is: whether the de- 
in not taking 
delivery of the other 10 bales (relating to 
Ex. C.) after accepting the first 10 bales 
and not caring to respond to the offer in 
Ex. D., have committed such a breach of 
the contract as to amount toa waiver of 
all conditions . precedent binding on the 
plaintiffs.. The appellants rely on Braith- 
waite v. Foreign Hardwood Co. „Ltd. (D. In 
that case there was a repudiation by the 
defendants on October, 5, long before the 
goods arrived, The Bill of Lading arrived 
on October 30, and the plaintiffs not 
accepting the repudiation by the defendants, 
(dated 5th October) tendered two Bills | 
of Lading to the defendants who refused 
to accept itor pay for the rosewood com- 
prised in it. The goods arrived on Nov- 
ember 9, and were sold by the plaintiffs, as 
against the defendants. Collins, M. R. 
said with reference to the second repudia- 
“In my opinion that 
act of the defendants amounted in fact 
to a waiver by them of the performance 
by the plaintiff of the conditions prece- 
dent which would otherwise have been- 
necessary to the enforcement’ by him of 
the contract which I am assuming he had 
elected to keep alive against the defendants 
notwithstanding their prior repudiation, 
and itis not competent for the defendants 
now to hark back and say that the plaint- 
iff was not ready and willing to perform 
the conditions precedent devolving upon 
him, and that if-they had known the 
facts they might have rejected the instal- 
ment when tendered to them...: The defend- 
ants are not ina position now, by reason 
of their after-acquired knowledge, to set 
up a defence which they previously elected 
not to make. We must in such a case look 
to see whether, at the time of each alleged 
breach, each side was ready and willing to 


‘perform the conditions of the contract 


which it lay upon them to perform, and 
there was clearly a breach by the defend- 
ants, for they had by their own act ab- 
solved the plaintifffrom the performance 
ofthe conditions of the contract.” Mathew, 
L. J.,.said at page 554*: “But they repudiat- 
ed the whole contract, and by so doing 
clearly absolved the plaintiff from the per- 

(1) (1905) 2? K. B. 543; 74 L. J. K. B. 688; 92 L. T G37: 
21 T. L. R. 413; 10 Com. Cas. 189; 10 Asp. M. C. 59, : ' 

*Pages of (1905) 2? K, B— [lid] ` s 
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formance of conditions precedent which in 
the ordinary course he would have been 
obliged to perform.” Cozens Hardy, L. J., 
dgreed. Mr. Anantakrishna Iyer who ap- 
peared for the defendants contended that 
Braithwaite's case (1):cannot apply for two 
reasons: (1) In that case there was an ex- 
press repudiation on 5th October, and at 
br about October 30th. The anticipating 
breach of 5th October is the crux of that 
case; (2) the case was also disapproved by 
the House of Lords, As to the first point, 
the distinction sought somewhat resembles 
the distinction sought to be made out in 
Taylor v. Oakes Roncoroni & Co. (2), Bankes, 
L.J says at page 271*: “But Mr, Merri- 
man seeks to distinguish this case,...by en- 
deavouring to convince us that a distinction 
must be drawn where the repudiation con- 
sists of a curt and impolite disclaimer of 
the existence of a contract and a very 
polite statement that, under circumstances 
over which the buyer has no control, he is 
unable to take the goods.” Mr. Anantha- 


krishna Iyer’s distinction is not between: 


Impolite’ and ‘polite’ repudiation but 
between “express” and ‘Implied’ repudia- 
tion. The implied repudiation by silence 
‘resembles a ‘ polite’ repudiation. But it 
stands on the same footing as an express 
yvepudiation. The second point raised by 
him requires more careful consideration. 
It is clear that, according to Collins, M. R. 
the contract was kept alive upto October 
30th by the plaintiff's non-acceptance of the 
earlier repudiation and the waiver of the 
conditions precedent is the result of the 
latter act. Mathews, L. J., seems to be of 
the same opinion though his view is not 
very explicit. In Taylor v. Oakes, Roncoront 
Co. (2) Greaves, J., seems to have felt some 
difficulty as to the application of Braith- 
waite's case (1). His view seems to be that, 
if specific gonds were actually tendered on 
the second occasion and were dot substan- 
tially of the kind contracted for, the defend- 
ants in Braithwaite's case (1) would not 
have been liable. For this view, he relies 
on Ridgway v. Hungerford Market Co. (3) 
and Boston Deep See Fishing Co, v. Ansell 
(4) which are cases of master and servant 
and thinks that the principle applies equal- 
‘ly to a contract for the sale of goods. He 
_ (2) (1922) 127 L. T. 267; 27 Com. Cas. 261; 66 5, J, 
58; 38 T. L. R517. 

(3) (1835) 3 Ad. & E. 171; 4 N. & M. 797; 1H. & W, 
241; 4 L.J. K. B. 157; ILI E.R. 378; 42 R. R. 352. 
a (1) (1888) 39 Ch. D, 339; 59 L, T. 345. 
| *Page of (1922) 127 L. T.—[8d4.] 
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gets over the difficulty by explaining that, 
in Braithwaite's case (1,) the second offer by 
plaintiffs, was not an actual tender of the 
goods but a mere offer to tender them and, 
therefore the offer isnot ab actual breach 
of contract. One may observe here that the 
second offer is of the actual Bills of Lading 
relating to certain specific goods on the 
“ Spneriod” and the goods were not only 
ascertained but were afterwards identified 
and their nature known. 1 confess that 
the difficultiesin understanding Bravth- 
waite’s case (1) are not solved by Greer, J.S 
explanation of it. Onappeal Scrutton, L. 
J., and Atkin, L. J., refused to be drawn by 
Greer, J., into a discussion of Braithwaite's 
ease (1). They were of opinion that, on the 
facts of the case before them, the point 
did pot arise. In that case, by letters which 
passed between the parties in December, 
the defendants stopped delivery of the 
balance of the goods and refused to accept 
them. There was neither tender of specific 
goods nor tencler of a Bill of Lading relating 
to actual specific goods, the nature of 
which was afterwards known. Such a re- 
pudiation was held to be, ‘anticipatory.’ 
Bankes, L. J., said: “ It seems to me, after 
the decision in Braithwaite's case (1) 
which binds this Court, that where there 
has been a repudiation by way of antici- 
patory breach, etc.” His view seems to be 
that the second repudiation in Bratth- 
waite’s case (1) is also an anticipatory 
breach, and he agreed with Greer, J.’s view 
—a point into which, the other Lord Justices 
refused to be drawn. According to them 
on the facts ib was a clearer case than 
Braithwaite's case (1) and that was enough. 
In my opinion, the present case is an 
a fortiori case and the difficulties in under- 
standing Barithwaite’s case (1), need not 
affect it. Itis, in my opinion, on all fours 
a E facts of Taylor v. Oakes, Roncoront 

o, (2). ; 

The next case I need discuss is British 
and Beningtons, Ltd. v. N. W. Cachar Tea 
Co.(5) Only Lord Atkinson and LordSumner 
delivered judgments. Lords Buckmaster 
and Carson agreed with Lord Summer. 
Lord Wrenbury merely concurred. On the 
disposal of the case before them, there 
was no difference of opinion. It was only 
about the proper interpretation of Braith- 
waite’s case (1) that Lord Sumner thought 
some criticism had to be made. Lord 


(5) (1923) A. ©. 48; 92 L. J. K. B. 62; 128 L, T, 428; 


28 Com, Cas, 205, 
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Atkinson after pointing out that “ readi- 
ness and “willingness” includes the 
capacity to perform (citing Lord Abinger 
In De Medina v, Norman ‘6) proceeds to 
cite Lord Mansfield in Jones v. Barkley (7) 
and Lord Campbellin Cort v, Ambergate, 
ete., Railway Co. (8) for the position that 
the condition of “readiness and willing- 
ness 1s satisfied by the offer of the plaint- 
iffs to perform, The latter case is of a case 
of “ Railway chairs" which were not actual- 
ly made but which presumably could be 
made at short notice. He then refers to 
Braithwaite's case (1) and quotes Collin’s 
M. R's opinion with approval. Lord Mans- 
field's sentence in the case of Jones v, 
Barkley (7) was then quoted: “The party 
must show he was ready; but, if the other 
stops him on the ground of an intention 
not to perform hispart, it is not necessary 
for the first to go further.” Lord Snmner 
after remarking at page 70* thatthe decision 
in Braithwaite's case (1) is not quite easy to 
understand and that his re-collection of it 
is not as clear as Serutton, L. J.’s (both 
appeared in the case) says at page 71.* 
“ Further more it does not anywhere appear 
that, even if the first cargo might rightly 
have been rejected, the seller could not 
have found another exactly conforming with 
the contract, which he might have duly 
tendered and so have put himself right.” 
This sentence shows that, far from dis- 
agreeing With Braithwaite's case (1), Lord 
Sumner applies its principle and does not 
go, in favour of the defendants even as far 
as Greer, J., in the Law Times case. 
The only reservation he makes is. “If 
the sellers had become wholly and finally 
disabled from performing essential terms of 
a contract altogether,” at the time of breach, 
such a fact is open to the defendant in 
defending a suit for damages, though he 
did not state it at the time of the repudia- 
tion snd this is all that he could have 
meani when earlier he said “If he had re- 
pudiated, giving no reason at all, I suppose 
all reasons and defences in the action, 
partial or complete, would be open to him.” 
He then adds, “whit he says is of course 
very material upon the question whether 
he means to repudiate at all, and, if so, 
how far, and how much, and on the ques- 


(6) (1842) 9 M. & W. 820 at p. 827: 2 Dowl (x. s.) 239: 
11 L. J. Bx. 320; 152 E. R. 347.60 R R He meee 
ef (1781) 2 Doug. 684 at p. 694; 99 R. R. 484. 
8) (1851) 17 Q. B. 127 at pp. 143; 144; 20 L. J. Q.B. 
460; 15 Jur. 877; 117 E. R. 1229: 85 R.B. 369. 


`- $ Pages of (1923) 
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tion in what respects he waives the perform- 
ance Of conditions still performable in 
futurs or dispenses the opposite party from 
performing his own obligations any 
further” (page 72)*. 

In my opinion-Lord Sumner has not dis- 
sented from Braithwaite's case (1) and the 
last case is good law. The present case is 
a clearer case. There is no evidence to 
show the nature of the goods in 
the 10 bales (offered by Ex. C. but not 
received by the defendants), and in the 30 
bales (offered by Ex. JQ) I cannot assume in 
favour of the defendants that the yarn in 
these bales isof 24 counts only. The only 
reason for such an assumption is that no 
other yarn (orange dyed at Pedlad) exists— 
an assumption I refused to make at an 
earlier stage of the case in favour of the 
appellant. I must assume that Pedlad 
Factory can supply all counts of yarn 
(orange dyed) and it does not follow from the 
fact that the 10 bales accepted on 5th and 
14th October are of 24 count that the other 
bales which have never been identified 
since could be only of 24 count and 30 
bales offered by Ex. D would also turn out 
to be of 24 count. It follows that plaintiffs 
were always not only willing to perform the 
contract but if, at any time, the goods 
they delivered turned out not to be of the 
correct kindecould have set it right. All 
conditions were waived hy the defendants 
by their repudiation. In this ease, there is 
no evidence to support any suggestion that 
the plaintiffs were totally unable and dis- 
abled to perform the contract altogether. 

[t follows that plaintiffs are entitled to a 
decree for damages in respect of the 40 
bales. 

On the terms of Ex. B the dates of breach 
were 23rd September 1918 (for the 10 bales) 
and 2lst October 1918 (for the 30 bales) 
and it is not open to the plaintiffs to argue 
that the breach was at a later date, On the 
23rd the price was Rs. 19 per bundle. We 
have nothing to do with the results of the 
re-sale in March. It follows that plaintiffs 
are entitled toa decree for 200 x 2 plus 
600x 5-14-0, i. e., Rs. 3,925 minus Rs. 1,000 
(given as advance), 1. e. Rs. 2,925 with the 
subsequentinterest at 6 per cent. up to this 


date and 6 per cent. on the aggregate 


amount from this date to the date of pay- 
ment, getting and paying proportionate 
costs throughout. 

Reilly, J.—Itis admitted that the con- 
tract with which we are concerned inthis 
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case was made on 20th August 1918 and was 


to the effect that plaintiffs should supply 


to defendants at Madura 50 bales of 20 
count yarn from the Pedlad factory, each 
bale to contain’ 20 bundles and each bundle 
to weigh 10 lbs., and that defendants should 
take delivery of the bales on payment at 


the rate of Rs. 21a bundle, that is Rs. 420 a. 


bale. Defendants pleaded that one of the 
terms of the contract was that the 50 bales 
should be delivered within a month from the 
date of the contract. An issue was framed on 
that plea but wasnot pressed by defendants 
at the trial. The Subordinate Judge's finding 
in effect was that no time was fixed for the 
performance of the contract by plaintiffs. It 
was, therefore, plaintiffs’ duty to supply 
the 50 bales within a reasonable time. 
There is undisputed evidence that by 
their notice Ex. C plaintiffs informed de- 
fendants on 23rd September 1918 that 20 
bales were ready for delivery at Madura 
and by Ex. D on 21st October 1918 that the 
remaining 30 bales were ready for delivery 
there, Defendants took delivery of 5 bales 
out of the first -lot of 20 bales on 5th 
October 1918 and of 5 other bales out of 
the same lot of 20 on 14th October 1918. 
Defendants did not take delivery of the 
remaining 10 bales of the first lot of 20 
bales or of the second lot of 30 bales;.they 
did not even inspect these 40-unaccepted 
bales, nor did they sent to plaintiffs any 
written communication about them. 

There is evidence that out of the 10 
bales of which defendants took delivery 


some of the yarn was not of the contract , 


description. D. W. No. 2, a weaver, has 
given evidence that he bought 10 bundles 
of this yarn from defendants and found it 
to be 24 -count yarn, not 20 count., D. W. 
No. 3 another weaver says that he bought 
10 or 20 bundles of the yarn and found 
it to be 24 count yarn. There is also ex- 
pert evidence that a bundle from one of 
the 10 bales accepted by defendants was 
found to contain yarn of 24 count or 24 
count, according as the dye was taken 
into consideration or not, and that the 
bundle weighed only 84 lbs., instead of 10 
lbs. D. W. No. 1, the manager of defend- 
ants’ firm, says that he complained on 
17th October 1918 to Rayulu, the senior 
partner of plaintiffs’ firm (who died before 
the trial) that the yarn in the 10 bales 
accepted was not of the contract descrip- 
tion and cancelled the order for the re- 
maining 40 bales, to which cancellation 
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Rayulu agreed. The Subordinate Judge 
says in his judgment that there is good- 
ground for believing that D. W. No. 1 com- 
plained to Rayulu about the yarn but that 
he does not believe that the contract was’ 
cancelled by consent, as alleged by D. W. 
No. 1. It has been argued here for plaint- 
iffs that D. W. No. l's evidence that he 
complainedto Rayuiu about the yarn should 
not be believed at all, as.no question 
about this was put at the trial to 
plaintiffs’ two gumasthas, P. Ws. Nos. 1 and. 
2, who are said by D. W. No. 1 to have 
been present at his conversation with. 
Mr, Ananthakrishna Iyer for ‘de- 
fendants has said nothing about this part 
of the case, and I think that D. W. No. 165 
evidence that he complained about the yarn 
to Rayulu may be disregarded. g 
It appears that there was another 
suit between the parties in respect of the 
10 bales accepted by defendants. In this 
suit plaintiffs claim damages for breach of ` 
contract in respect of the remaining 40 bales.. 
It is contended for defendants that no dam- 
ages are due from them as the 40 bales were’ 
not of the contract description and in 
effect, therefore, it was plaintiffs who were 
guilty of breach of contract in respect of 
these bales. Itis admitted that defendants 
never even inspected the 40 bales, and the 
evidence offered in support of this conten- 
tion is that which I have mentioned to the 


effect that some of the yarn and one of. 


the bundles in the 10 bales which they 
accepted were not of the contract descrip- 
tion. I agree with my learned brother 
that from the evidence that a compara- 
tively small part of the 10 bales accepted 
by defendants was not of the contract de- 
scription, we eannot infer anything regard- 
ing the other 10 bales of the first lot of 
20 or regarding the 30 bales of the second 
lot. It is true thatin the course of argu- 
ments here and also before the Subordinate 
Judge a contention has been put forward 
for plaintiffs that the subject of the contract 
was, not bales of yarn literally of the con- 
tract description, but bales of yarn com- 
mercially known under that description 
but actually varying from it. The evidence 
to which plaintiffs’ Vakil points to support 
this contention is clearly insufficient, and 


‘there is no mention of sucha contention 


in the pleadings. I think this contention 
must be regarded as a false move in argu- 
ment, for which plaintiffs cannot be pena- 
lised. Onthe evidence we do not know 


y 


~ 
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whether the 40 bales’ in question were of 
the contract description or not. All we 
know is that plaintiffs tendered them 
in performanca, of their part of the con- 
tract and that defendants failed to accept 
them and even to inspect them and merely 
ignored the tenders. - ` 

“But, ‘even if we assume for the sake 
of argument that the 40 bales in question 
were not of the contract description, the 
defendants’ position is not really improved. 
As no time had been fixed for the deli- 
very of the bales by plaintiffs, if defend- 
ants, had inspected these 40 bales and had 
then found that they were not of the 
contract description, plaintiffs would have 
. had time to supply other balesin place 
of those rejected, and on the evidence 
there is no reason to suppose that they 
would have found it impossible or even diffi- 
cult to do so. 

It is clear that defendants by their 
conduct refused to accept the 40 bales 
tendered by plaintiffs without even troubl- 
ing to inspect them or to ascertain whe- 
ther they were or were not of the contract 
description. Dafendants were, therefore, 
guilty of breach of contract, for which 
plaintiffs are entitled to damages. In the 
circumstances I do not think it is necessary 
for plaintiffs to callinaid the decision 
in Brathtwatte’s case (1). But I may. add 
that, in my opinion, the weight of the 
decision in Braithwaite's case (1) as an ex- 
position of law has not been affected by 
either of the later cases mentioned before 
us. As I understand it, the principle of 


Braithwaite’s case (1), is that if A contracts ` 


to buy goods of a certain description from 
Band refuses for other reasons to accept 
goods tendered by B as in , performance 
of the contract, he cannot escape liability 
to pay damages by proving afterwards that 
the goods tendered were not of the contract 
description. It is true that Lord Sumner in 
British and Benningtons Ltdv. N. W. Cachar 
Tea Co. (5)and Greer, J., in Taylor v. Oakes 
Roncoront &.Co. (2) interpreted the decision 
in Braithwaite's case (1) more narrowly ; 
but their remarks, though to be treated, 
of course with the greatest respect, were 
obiter dicta. On the other hand. Lord 
Atkinson in British and Benningtons Lti. 


v. N. W. Cachar Téa Co, (5) interpreted in- 


Braithwaite's case (1) in effect as I have 
stated it. Butin the present case, as it has 
not been proved . that the 40 bales in ques- 
tion were not of the contract description, 
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and as, even if they were not of that deserip- 
tion, -plaintiffs had still time to. supply `’ 
others in their stead, the exact interpre- 
tation of Braithwaite's case (1) does not. 
appear to me of immediate importance 
to us. : | 

The damages to which plaintiffs are 
entitled are the difference between the 
contract price of the 40 bales and the 
market price .on the dates of ths breach 
less Rs. 1,000, paid by defendants in ad- 
vance for those bales. According to Ex. 
B, defendants were to take delivery on the 
day on which they received intimation of 
the arrival of the bales, and in the plaint 
the dates.of the breach in respect of the 
two lots of bales have been given as 23rd 
September 1918 and 2lst October 1918. 
Although plaintiffs allowed defendants 
some time for the removal of the bales 
and might reasonably do so and 
although defendants were very dilatory 
in taking delivery of those bales which : 
they accepted, I do not think plaintiffs 
can now contend that the breach in each 
case should be assumed to have occurred 
at some later date and so increase the 
amount of damages due to them. I agree 
that the damages to which they are en- 
titled are the difference between the con- 
tract price fcr 10 bales and the market 
price for 10 bales on 23rd September 1918 
plus the difference between the contract 
price for 30 bales and the market price 
for 30 bales on 23rd October 1918 minus 
the Rs. 1,000, paid in advance. On prin- 
ciple I should prefer not to allow interest 
on the amount so calculated before the 
date of the suit, but I do not wish to 
differ from my learned brother on the 
comparatively minor point. I agree that 
the parties should pay and receive pro- 
portionate costs in both Courts. 

V. N. V. Decree varied. 
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ALLAHABAD HIGH COURT. 
LETTERS Parent APPEAL No. 86 oF 1924. 
March 5, 1925. ; 
Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir Theodore 
Caro Piggott, KT. 
AMMAR AND oTHERS—PLaINTIFFS-— 
ÅPPELLANTS 
; Versus 
GOVIND AND oTae#RS—DEFENDANTS— 
| - RESPONDENTS, ° 
Agra Tenancy Act (II of 1901), s. 167, Sch. IV 
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Co-tenants—Declaration of right of co-tenancy, suit 
for, whether cognizable by Civil or Revenue Court. 

There is inthe Fourth Schedule to the Agra Tenancy 
Act no provision for a suit by which a person alleg- 
ing himself to be a co-tenant can go to a Revenue 
Court and ask fora declaration that he has a right 
-of co-tenancy joint or co-equal with that of the per- 
sons whom he has named as defendants. The jurisdic- 
tion of the Civil Courts, therefore, to entertain such a 
suit is not barred by the provisions of s, 147 of the 
Act. |p. 248, col. 2.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Daniels, dated the 22nd 
ee 1924, and printed as 78 Ind. Cas. 

Mr. U. &. Bajpai, for the Appellants. 

Mr. Baleshwari Prasad, for the Respond- 
ents. 

JUDGMENT.—On the 26th of July 1921 
five of the present respondents to this appeal 
brought a suit against Ammar, plaintiff 
No. 1 in this matter, alleging that they 
(the respondents) were tenants-in-chief and 
that he (Ammar) was a sub-tenant. The 
suit was for arrears of rent. Ten days 
later Ammar and his three brothers brought 
a suit in the Civil Court against all the 
six respondents alleging that they (the four 
brothers) had joint and equal right of occu- 
pancy with the six respondents, On the 28th 
of September 1921 the Revenue Court passed 
an ex parte decree in favour of the present 
respondents, thus accepting their statements 
that they were in fact tenants-in-chief, and 
that Ammar was asub-tenant. There the 
matter rested forthe moment, but onthe 20th 
‘of December the Munsif gave a decision in 
the case now under consideration. One of 
the pleas undoubtedly taken was that the 
suit for a declaration that the plaintiffs 
were joint in occupancy with the defend- 
ants was a matter that was exclusively 
triable by the Revenue Court, because the 
Munsif in his judgment says that he has, 
no doubt, whatever that he has jurisdic- 
tion to try this matter. He gave a deci- 
sion upholding the claim of the four 
plaintiffs. Sometime after the 20th of De- 
cember and on a date previous to the 8th 
of May 1922 the ex parte decree was set 
aside and the suit for the arrears of rent 
as between tenants-in-chief and an alleged 
sub-tenant was dismissed. From the deci- 

-sion of the Munsif there was an appeal 
to the District Judge heard on the 8th 
of May 1922, and notwithstanding the very 
difinite statement of the Munsif on the 
subject. of jurisdiction, there was no appeal 
from the Munsif to the District Judge on 
this question of s, 167 of the Local Ten- 
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ancy Act. The District Judge afflrmed the 
finding of the Munsif, and he matter then 
came before a Single Judge of this Court, 
who on the 22nd of February 1924 came 
to the conclusion that s. 167, which had 
then been put in the forefront of the 
grounds of that appeal, wasa bar to the 
suit. We have asked the learned Counsel 
who appears for the respondents to turn 
to the Fourth Schedule of the Act and to 
point out to us any suit or proceeding 
therein described which the plaintiffs in 
this present suit could have embarked up- 
on in the Revenue Court. He has told us, 
and frankly that there is in the Fourth 
Schedule no suit of the character now 
before us, and that there does not appear 
to have been in the Fourth Schedule any 
provision for a suit by which people alleg- 
ing themselves to be co-tenants can go to 
a Revenue Court and ask for a declaration 
that they havea right of co-tenancy joint 
and co-equal with that of the persons whom 
they have made defendants. That appears 
to be right, but it does not quite exhaust 
the argument for the respondents, begause 
the learned Counsel has laid stress upon 
the fact that there was in existence at the 
date of the commencement of the civil suit, 
which was August 6, 1921, a proceeding pend- 
ing before the Revenue Court taken at the in- 
stance of the present respondents against 
one of the present appellants which in 
effect would have determined the question 
which the present appellants sought to 
determine by this action. We are not 
sure that thatis right. The real. question 
before that Court was, whether Ammar, 
the defendant in the Revenue Court was 
liable to pay rentas sub-tenant? The an- 
swer to that might have been a simple 


negative, but it does not follow at ‘all: 


that there was necessarily any exact defini- 
tion of his rights or of the position in which 
he stood as regards the then plaintiffs ; nor 
would it include a definition of the rights 
of the three other persons who on the 6th 
of August 1921 allied themselves with 
Ammar in this declaratory suit. We think 
that the Munsif was right in holding that 
he had jurisdiction, and that, unless the 
Fourth Schedule of the Act was produced 
before him and a suit or application of a 
precisely similar kind and parallel in its 
results was shown to him as being a suit 
exclusively triable by the Revenue Court, 
he was within his rights, and it was, 
indeed, his duty to hear and determine the 
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matter brought before him by the then 
four ‘plaintiffs. That being so, we are of 
Opinion, that this appeal must be allowed 
with costs. We, therefore,set aside thedecree 
of the learned Judge of this Court and 
restore that of the lower Appellate Court. 
The cost of both hearings in this Court will 
include fees on the higher scale, ; 
Appeal allowed; 


Z. X, Decree set aside, ` 


=“ 


4 MADRAS HIGH COURT. 
Civit APPEAL No. 270 oF 1921. 
August 18, 1924. 
Present:—Mr,. Charles Gordon Spencer, 
Offg, Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 
RANGAPPA NAYAKAN—Ptaintirr— 
APPELLANT 
VEVSUS 
RANGASWAMI NAYAKAN AND orHers— 

Deranpants Nos. 2 to 17—RESPÓN DENTS. 

Benamidar and real owner—Right of suit—Nominal 
and benami transaction, difference between—-Intention 
to transfer—-Test-—Will, suit based on— Secondary evi- 
dence, when admissible. 

A benamidar can maintain a suit in his own namé 
at any rate against all persons except the person 
beneficially entitled. [p. 250, col. 2.] 

The essence of a sham transaction. is that though a 
deed of transfer is brought into existence, no title of 
any kind either legal or beneficial is intended’ to be 
passed thereby to any person whatsoever, that is, the 

.deed of transfer is not intended to effect any transfer 
of property. The difference between sham and 
benami transactions is one of intention. If the deed 
of transfer is made with the intention of placing the 
property inthe name of the third person, the inten- 
tion clearly amounts to a transfer of the legal title and 
such transaction cannot be called a sham transaction ; 
but comes directly within’ the meaning of benami 
iy properly so-called. [p. 250, col. 2; p. 251, 
col. 1. 

An Intention to transfer a legal title to the trans- 
feree would be sufficient to transform what would 
otherwise be a sham transaction into a benami trans- 
action properly so-called. fp. 251, col. 1.) f 

If a sale-deed is got up to fight certain third parties 
the intention to be drawn from the transaction is 
irresistable that the legal title at any rate was intend- 
ed to be passed by the transaction from the transferor 
to the transferee, since otherwise the very object of 
the transfer would fail, [2bid.] 

Ifa plaintiff comes into Court setting up a Will and 
claiming certain properties onthe ground of the 
dispositions contained therein, he is bound to take all 
steps necessary for the production of the Will and it is 
only ifand when he satisfies the Court about his 
efforts to get the original of the Will produced, that he 
can be allowed to adduce secondary evidence éspecial- 
ly oral evidence with regard to the contents of the 
document. [p. 251, col, 2.] 
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A plaintiff who seeks to rely upon the acquisition of 
title by adverse possession should expressly plead it 
in his plaint, at any rate as an alternative ground, 
[p. 253, col. 1,] 

Appeal against a decree of the Court 
Tuticorin, in 
O. S5. No, 7 of 1919. 

Mr, K. S. Ramabhadra Iyer, for the Ap- 
pellant. 

Mr. A. Krishnaswami Iyer, for the Re- 
spondents, i À 

JUDGMENT.—The facts relating to 
this appeal may be set out very briefly. 
One Gopal Nayak died in the year 1900, 
leaving him surviving noson but only his 
daughter one Koppammal and grandson by 
that daughter one Ganga Nayak. He left 
also a brother and his sons. That he also 
left a Will seems undisputed; but the terms 
of this Will are in dispute. 

Soon after the death of Gopal Nayak, his 
daughter Koppammal and grandgon Ganga 
Nayak began alienating various items of 
property pertaining to his estate. Exhibits 
C series and D series and 34 series and 35 
are all deeds of hypothecation of sale so 
made in the years 1901 and 1902 by regis- 
tered instrument marked F in the case of 
Koppammal and Ganga Nayak supported 
to sell and convey to one-Govindappa Nayak 
all the items of the immoveable property set 


‘out in Schs. 1 and 2 to the plaint. 


It also appears that sometime after the 
death of Gopal Nayak, his daughter and 
grandson applied for succession certificate 
to the District Court of Tinnevelly and that 
the petition was opposed by or on behalf of 
the defendants on the ground that the 
deceased Gopal: Nayak was divided from 


his brother and nephews and that all the 


property of the family having survived on - 
his death to his brother and nephews, he 
had no power of testamentary disposition 
over any of the properties the subject- 
matter of the suit. These proceedings, 
however, were compromised finally by 
documents Exs. A and B (Ex. B being in 
form a deed of sale by Koppammal and 
Ganga Nayak to the defendants of the pro- 
perties which were under compromise 
agreed to be given over to them and Ex. A. 
being a release and conveyance by the de- 
fendants in favour of Koppammal and 
Ganga Nayak of all the properties relating 
to the estate of Gopal Nayak). . l 

Early in the year 1917, both Koppammal 
and Ganga Nayak died within a few days 
of each other, and the question who died 
earlier is one for determination, Ganga 


N 
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Nayak died ` issueless leaving only ` his 
widow Ovalammal who purported by regis- 
tered instrument bearing date the 2nd day 
of August 1917 Hs. G to sell and convey 
to the plaintiff-appellant all the properties 
set out in the Sechs. 1, 2 and 3 to the plaint. 
The plaintiff's action is substantially for 
recovery of these properties from the de- 
fendants. 

The plaintiff's case is that Koppammal and 
Ganga Nayak obtained these propertiesunder 
the Will of Gopal Nayak, that Ganga Nayak 
was absolutely entitled thereto orat any rate 
became so after the death of Koppammal 
and that, therefore, on his death Ovalammal 
the plaintiff's vendor inherited the proper- 
ties and then conveyed them to the plaintiff. 
No question arises now with regard to the 
capacity of Ovalammal as a Hindu widow 
to sell and convey the properties the sub- 
ject-matter of the suit because she is still 
alive, and” if she was entitled to the pro- 
perties, any alienation by her would be 
valid for her lifetime. The action is re- 
sisted by the main defendants who are the 
brothers sons of the deceased testator 
Gopal Nayak on the ground, firstly, that the 
sale to the plaintiff by Ovalammal was only 
a benami transaction and that, therefore, the 
plaintiff was not entitled to maintain the 
suit, and secondly, on the ground, that as 
regards the properties in Schs. 1 and 2 to 
the plaint the same having passed to Govin- 
dappa Nayak on the sale under Ex. F 
have been purchased by them under Ex. 8 
dated 14th August 1917 from Govindappa 
Nayak and that as regards items Nos. 4 to 
10 in Sch. 3 the same were never the pro- 
perties of Gopal Nayak but have all along 
been the properties of the defendants and 
that as regards items Nos. 1 to3in Sch. 3 
to the plaint, Ovalammal never succeeded 
thereto, because her husband Ganga Nayak, 
as a matter of fact, predeceased his mother 
Koppammal, the property should be deemed 
to have reverted to the testator Gopal Nayak 
and become vested in his reversionary 
heirs the defendants. 

As many as 21 issues were raised in the 
ease and though the learned Subordinate 
Judge found most of the issues in favour of 
the plaintiff, he finally dismissed the plaint- 
iff's suit on the ground that the sale to him 
by Ovalammal under Ex. G was only a 
benami sale, that there was no consideration 
for the same and that, therefore, the plaint- 
ig was not entitled to maintain the suit. 

. The law with regard to the maintainabili- 
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ty of suits at the instance of benamidars. 
has been finally settled and set at rest by 
their Lordships of the Judicial Committee 
in the case of Gur Narayan v. Sheo Lal 
Singh (1) and followed by a Full Bench of 
this Court in Vaitheeswara Iyer v. Srinivasa 
Raghava Iyengar (2). It has then been held 
that true benamidar, that is aperson who has 
merely lent his name to the transaction and 
is, therefore, a trustee holding a legal title 
withoutany beneficial interest in the property 
can maintain & suit in hisown name against, . 
at any rate, all persons except the person 
beneficially entitled. The learned Sub- 
ordinate Judge at the conclusion of his dis- 
cussion with regard to the sale-deed Ex. G 
under which the plaintiff claimed observes 
as follows: “I have no hesitation in hold- 
ing that this sale-deed was merely got up 
with a view to fighting the defendants who. 
were setting up their title to these proper- 
iies and that Ovalammal never intended to 
pass any property to the plaintiff. It is 
significant that Ovalammal herself has not 
been examined in this case. Ihold on issue 
No. 8 that-the sale deed dated 2nd August 
1918, by the said Ovalammal in favour of 
the plaintiff though executed by her does 
not represent a genuine transaction and is 
not supported by consideration. I think 
that the mortgage in Ovalammal's favour 
is equally a sham transaction. This is 
enough to dispose of the suit according to 
the decision in Rajammal v. Mahadeva Yogi 
(3) which I cited.” 

It seems to us that in his judgment the 
Subordinate Judge has confounded a sham 
transaction in respect of property, that is to 
say, a transaction in and by which no, title 
of any kind either legal or beneficial is 
intended to ba passed with benami transac- 
tions properly so-called, namely, transactions 
where the legal estate becomes vested ina 
certain person the bene‘cial interest there- 
in remaining with the transferor or being 
vested in some third person who is called 
the real owner. The essence, therefore, of a 
sham transaction is that though a registered 
deed is brought into existence no title of 
any kind either legal or beneficial is intend- 
ed to be passed thereby to any person what- 


(1) 49 Ind. Cas. 1; 46 O. 586; 17 A. L. J. 66; 36 M. I. 
J. 68; 9 L. W. 335; 230. W. N. 591; 1U/P. L.R. 
(P. C.) 1; 12 Bur, L. T. 122; 46 I. A. 1 (P. 0). 

(2) 50 Ind. Cas. 309. 42 M. 348; 36 M. L. J. 296: 9 
7 V, 362; 25M. L.T. 351; (1919) M. W. N. 299 

4 

(3) 25 Ind. Cas. 657; 27 M. L. J. 445; 1L. W, 777; 
(1914) M. W, N. 717, 


soever, that is to say, the deed of transfer 
is not intended to effect any transfer of pro- 
perty. The difference, therefore, between 
sham transactians and benami transactions 
is one of intention. Ifthe deed of transfer 
is made with the intention of placing the 
property in the name of third person the 
intention clearly amounts to a transfer of 
the legal title and such transaction can 
scarcely be called asham transaction; but 
comes directly with the meaning of benami 
transactions properly so-called. 

Applying these principles to the case 
before us, we have to determine whether 
Ex. G under which the plaintiff has claimed 
as transferee to be entitled to maintain the 
suit was a sham transaction as the lower 
Court has termed it. We agree with the 
Subordinate . Judge in considering that 
the consideration set up for the sale- 
deed and all the circumstances clearly 
point to there having been no real 
consideration for the same. We also agree 
with him that the sale-deed may have been 
merely got up with a view to fighting the 
defendants; but ifasale deedis got up to 
fight certain third parties the intention 
to be drawn from the transaction is 
irresistable that the legal title at any 
rate was intended to be passed by the 
transaction from the transferor to the trans- 
feree; otherwise the very object of the 
transfer fails. As already stated, an in- 
tention to transfer the legal title to the 
transferee would be sufficient to tranform 
what would otherwise be a sham transac- 
tion into a benam transaction properly so- 
called. The intention for thetransfer found 
by the learned Subordinate Judge is, there- 
fore, a sufficient finding of the intention to 
transfer the legal title tothe plaintiff. The 
case of fajammal v. Mahadeva Yogi 
(3) was clearly a case of a ‘sham transac- 


tion. After the decision in Gur Narayan v.’ 


Sheolal Singh (1), itis impossible to hold that 
a mere benamidar cannot maintain the 
suit. 

It would, therefore, follow that if we were 
in aposition to accept the findings of the 
learned Subordinate Judge with regard to 
the other issues, we would be bound to 
grant a decree tothe plaintiff at any rate 
with respect to some of the properties. But 
` on behalf of the respondents the correctness 
of the decision of the lower Court with 
regard to the other issues has been 
strenuously canvassed and we have, there- 
fore, to -proceed to a consideration of the 
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same, In order to succeed in the action, the 
plaintiff hasnot only to show that under 
the deed of transfer to him he is entitl- 
ed to maintain the suit but also, the suit 
being one substantially in ejectment, to 
establish the title on which he has claim- 
ed the properties. This raises the question 
of the title of his transferor Ovalammal. 
Ovalammal is said to have inherited all the 
properties claimedin the suit as the widow 
of Ganga Nayak. Ganga Nayak’s title has 
been sought to be made out in two ways; 
firstly, the case of the plaintiff is that under 
the Will of his maternal grandfather Gopal 
Neyak, he got an absolute titlé to the pro- 
perties the subject-matter of suit. In the 
second place such absolute title to all the 
properties is alleged to have accrued to him 
at any rate on the death of his mother 
Koppammal who. is alleged to have died a 
few days before him. As regards thetitle 
derived from the Will, the Will itself has 
not been produced nor even any true copy 
of the Will. The non-production ofthe Will 
itself is not properly accounted forin the 
evidence on behalf of the plaintiff. If the 
plaintiff comes into Court setting up a Will 
and claiming certain properties on the 
ground of the dispositions contained there- 
in, he is bound to take all steps necessary for 
the production of the Will and itis only 
if and when he should satisfy the Court 
about his efforts to get the original of the 
Will produced, he can be allowed to adduce 
secondary evidence especially oral evidence 
with regard to the contents of the docu- 
ment. We are also constrained to observe 
that the oral evidence with regard to the 
Willis of a most unsatisfactory character, 
Though there seems to be no doubt that a 
Will was left by Gopal Nayak in the absence 
of satisfactory evidence with regard to the 
terms of the Will, we are unable to find 
that Ganga Nayak acquired an absolute 
title under the Will to the properties the 
subject-matter ofthe suit. If, however, the 
case for the plaintiff should be looked up- 
on as a claim to the effect that Ganga Nayak 
became on the death of Koppammal ab- 
solutely entitled to all the properties in 
the same manner and tothe same extent 
as if Gopal Nayak died intestate possess- 
ed of properties, or that Gopal Nayak’s 
dispositions in the Will were to the same 
effect, then it becomes necessary to consider 
the third issue in the case as to whether, 
as alleged in the plaint, Koppammal diad 
first and Ganga Nayak died only after 
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Koppammal died. Having regard to the 
conflict of evidence with regard to this 
issue, it seems to us that we should point 
out at the outset that the plaintiff who 
comes into Court alleging that on the hap- 
pening of certain events ina certain order 
certain rights to properties acquired to him, 
is bound to establish by affirmative and 
gatisfactory evidence the occurrence of such 
events in such order. The oral evidence 
adduced on behalf of the plaintiff consist- 
ing as it does merely of the hare state- 
ments that Koppammal died a few days 
before Ganga Nayak has failed to carry 
conviction to our minds. 

It is very strange that apart from the 
death register Ex. XX and Exs. O, G-I to 
which we shall refer later, there was no 
documentary evidence of any kind adduc- 
ed oneither side with regard to the ques- 
tion raised.in the issue as to which of the 
two died earlier. We have also to bear in 
mind that when two persons died within 
a very few days of each other, it is easy to 
manipulate the oral evidence for one side 
or the other. The death register the origi- 
nal of which was produced before the 
lower Court clearly shows that it was 
Ganga Nayak that died earlier on the 12th 
of March 1917 and that Koppammal died 
later on the 29th of March 1917. This death 
register isa public document and would, 
in ordinary circumstances, be found to 
have been accepted as conclusive of the 
matter. But the learned Subordinate Judge 
rejected the evidence of the death register 
on two grounds: Firstly, thatit was a book 
kept by the Village Munsif who happen- 
ed to be the second defendant and, there- 
fore, a person vitally interested in making 
it out that Koppammal died later than her 
son. Apart from the vague suggestion that 
there was some delay in forwarding the 
death register for the year, there is noth- 
ing in the evidence to indicate that the 
death register was not kept in the proper 
manner. Even though the Village Munsif 
at the time was the 2nd defendant, there is 
no reason to suppose that if, asa matter of 
fact, Koppammal had died earlier he would 
then have anticipated that Ganwa Nayak 
would also die within a few days of her 
and thatthe deathof Koppammal would 
not have been,in the ordinary course record- 
ed inthe book. The gratuitous assump- 
tion that the whole of the book or a sufficient 
pértion thereof has been torn out and some- 
tliing different inserted in its place is not 
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borne out by the evidence in the case. 
Apart from this the second ground stated by 
the learned Subordinate Judge for brush- 
ing aside the evidence of the death register 
is Exs. C, C-1. This is rental agreement exe- 
cuted by some tenant in favour ofthe 3rd 
defendant in respect of some lands included 
in the suit. The bearing of Exs. C, C-1 on 
the question of the death of Koppammal 
and Ganga Nayak is, we takeit, somewhat 
as follows: Exs. ©, 0-1 having been accept- 
ed by the 3rd defendant because it was 
produced by him, shows a dealing with an 
item of the suit property. Such a dealing 
with the property could not have been had 
by the 3rd defendant unless it he that 
by that date both Koppammal and 
Ganga Nayak had already died. Therefore 
Exs. C. C. 1 which bears date 6th March 
1917 shows that previous to that date 
both Koppammal and Ganga Nayak must 
have died and, therefore, the death register 
which: shows later dates in March as the 
dates of the death of Ganga Nayak and 
Koppammal must have been fabricated. 
If in Exs. C, C-1 a reference had been made 
to the death of these two persons there 
might be a great deal of force in the 
argument, but a mere dealing with the pro- 
perty by the 38rd defendant on the 6th 
March 1917 may be due to various con- 
ceivable causes and the inference that both 
Koppammal and Ganga Nayak must have 
died previous to that date is notthe only 
or inevitable inference. There is no reason 
why the dealing with the property by the 
3rd defendant on the 6th of March should 
not be explained, asit has been tried to be, by 
the fact that Koppammal was very ill at the 
time and her son Ganga Nayak was not in a 
fit state of mind to manage any property. 
However, that may be, it seems to us while 
it may be difficult affirmatively to decide as 
to which of the two died earlier it is suffici- 
ent for the purposes of the case to observe 
that tue plaintiff has not discharged the 
burden that lay on him of proving satis- 
factorily that is was Koppammal that died 
first and Ganga Nayak died only after 
termination of the life of Koppammal. 
With regard to the title of Ovalammal to 
the suit properties the learned Vakil for the 
appellant who argued the case with great 
persistence and ingenuity submitted two 
other grounds on which he contended that 
Ovalammal's title should be found. The 
first ground was that the sale to Govindappa 
Nayak was in 1902, that in spite of the 
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sale Koppammal and Ganga Nayak con- 
tinued to be in possession of the lands 
till their dcath which took place in 1917 
and that, therefore, even though the pro- 
perties be held to have passed under the 
sale-deed Ex. F to Govindappa Nayak a 
title to the properties had been acquired 
by Koppamnial and Ganga Nayak by 
continued possession for over 12 years, It 
must be observed that this is not made an 
alternative ground of attack in the plaint. 
It being obvious that such a title could, if 
at all be acquired only by adverse posses- 
sion. and the question whether possession 
in any given case has been adverse or not 
being aquestion of fact, the requirement 
of the law is strict and imperative that any 
plaintiff who seeks to rely upon the 
acquisition of title by adverse possession 
should expressly plead it in his plaint at 
any rate as an alternative ground. There 
isnosuch ground or plea set out in the 
plaint in the present suit. The learned 
Vakil for the plaintiff-appellant contended 
that the plaint alleges possession to have 
continued with Koppammal and Ganga 
Nayak even after Ex. F., and that further 
the llth issue which relates to possession 
of the suit lands has been: found by the 
lower Court in favour of the plaintiff. The 
possession that has been referred to as 
remaining with the transferors in respect 
of Ex. F was pleaded merely as evidence 
to show that: the deed was a sham. The 
defendants not having had any notice of 
any contention based on the acquisition of 
title by adverse possession, it will be 
obviously unfair to them to allow such a 
plea to be advanced or sought to be made 
good now, in the Courtof Appeal. Further 
the evidence as to possession itself has 
been of such an inconclusive character 
that no finding of adverse possession 
for the statutory period could possibly be 
founded onit. The other contention that 
was also raised for the first time before ns 
with regard to the title of Ovalammal was 
that assuming Ganga Nayak died before 
Koppamal, Ganga Nayak having had a 
vested interest at any rate in a moiety of 
the estate of Gopal Nayak under his Will 
such moiety should be deemed to have 
passed by inheritance to Ovalammal with- 
out any reference whatever to the other 
moiety which was vested in Koppammal, 
This contention again depends on the 
terms of the Will which as we have 
wlready observed have not been proved in 
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the case. We may also observe that the 
absence of all reference to such an al- 
ternative claim in the plaint and the 
keenness of the contest between the 
parties as to which of the two Koppammal 
or Ganga Nayak survived the other and 
died later would seem to show that the 
possibility of such a claim was notin the 
contemplation of the parties. However 
that may be, in the absence of any satis- 
factory evidence regarding the actual 
dispositions in the Will, we feel justified in ° 
presuming that the testamentary disposi- 
tion of Gopal Nayak was only in accordance 
with ordinary notions of Hindu Law that 
his daughter should take a limited estate 
and that after her, her son should take 
the estate absolutely. ‘This disposes of all | 
the contentions of the plaintiff-appellant 
with regard to the title of Ovalammal 
including the contentions which were 
raised for the first time in this Court 
if Ovalammal had no title to convey, it 
follows that the plaintiff could have none. 
In this view it becomes unnecessary to 
consider the question whether as contended 
by the plaintiff it has been established that 
Ex. F was a mere sham and that no title 
passed under it to Govindappa Nayak. 
Though it is really unnecessary to decide 
this question, stillas it has been argued 
at great length, we feel we may as well 
express our decision with regard toit also. 
Exhibit F is only one of the large number of 
transactions consisting of sales and mort- 
gages made by Koppammal and Ganga 
Nayak in the years that followed close on 
the death of Gopal Nayak. It has not been. 
suggested that any of the other deeds was: 
a sham. The motive for executing a sham 
deed like Ex. Fis not clear. Though it 
was suggested that it might have been 
made for the purpose of averting or defeat- 
ing the objections taken by or on behalf 
of the defendants for the issue of succes- 
sion certificate in favour of Koppammal 
and Ganga Nayak, it has not been explain- 
ed how Ex. F could have possibly produced 
that effect. The subsequent conduct of 
Koppammal and Ganga Nayak with regard 
to the salegof the lands included in Ex. F 
by Govindappa Nayak is more consistent 
with the view that Govindappa Nayak did 
acquire a title to the properties under Ex, F. 
The mere fact that on the “compromise 
proceedings relating to the succession 
certificate, Koppammal and Ganga Nayak 
got a release and conveyance in their 


. 
254 | 
favour and that no such release was ob- 
tained by or in favour of Govindappa 
Nayak may be explained by the fact that 
for the purpose of making good the title of 
Govindappa Nayak to the properties, it 
was sufficient that his transferors should 
obtain an instrument by which the 
agnates of Gopal Nayak became debarred 
for even from making any claim in res- 
pect of the properties. For these reasons 
we are unable to hold that it has been 
established by the plaintiff that Ex. F was 
a mere sham and was not intended to pass 
any title. Exhibit F, however, relates only 
to the properties in Schs. 1 and 2. As 
regards the properties mentioned in Sch. 
_ 3, the title of the plaintiff depending as 
it does on thetitle of Ganga Nayak was 
bound to be established either by satis- 
factory proof of the terms of the Will or 
of the allegation that Ganga Nayak died 
after Koppammal and we have already 
found that the plaintiff has not proved 
either. In this view it becomes unnecessary 
to discuss the finding of the lower Court 
regarding the title to items Nos. 4 to 10 of 
Sch. 3. Butitis strange that the Judge 
should have been inclined to hold with 
regard thereto in favour of the plaintiff in- 
spite of the fact that there is no reference 
‘whatever in Ex. A to any of the said items 
even though Ex. A purports to be a release 
obtained by Koppammal and Ganga Nayak 
in respect of all the properties of Gopal 
Nayak which were to be taken by them as to 
the result of the compromise. 

The case of the plaintiff has thus entirely 
failed. 

We are not, therefore, surprised that in 
these circumstances of Ovalammal having 
no title whatever to the suit properties, the 
plaintiff should have obtained from her a 
nominal sale-deed for the purpose of 
fighting the defendants in a speculative 
litigation. ° 

The appeal fails and is dismissed with 
costs. 

V. N. V. 

Z. K. 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 

'  SIONER’S COURT. : 
Crvit Revision No, 249 oF 1924. 
February 23, 1925. 
Present:—Mr. Baker, J. C. 
MANIK RAO—Derenpant—APPLICANT 

: Versus 
NURHASSAN—P LarntTIFrF— 
Nonx-APppLIcant. 

Provincial Insolvency Act (V of 1920), s. 28 (S)— 
Insolvency—Bond executed in favour of insolvent's 
son—Son, whether can sue on bond-——Insolvent, whether 
can be guardian ad litem of minor--Suit on bond— 
Consideration, admission of —Re-payment—Burden of 
proof—Muhammadan Law—J ointness, presumption. 

There is no presumption of jointness in estate 
between a Muhammadan son and his father. [p. 255, 
col. 1.] 

There is no law that an insolvent cannot be the 
guardian ad litem of an infant. [ibid.] i 

Where a bond is executed in favour of a minor and 
there is no evidence to show from whom the con- 
sideration of the bond proceeded, nor as to whether 
the minor had any money of his ownor not, it 
cannot bs said that theminor is not the owner of 
the bond and is not entitled to sue on it. [2b7d.] 

Where there isno evidence to show that a bond 
executed in favour of the minor son of an insolvent 
was in existence on the date: of the order of 
adjudication passed against .the father, there can bs 
no presumption as to the father being the reputed 
owner of the bond under s. 28 (3) of the Pfovincial 
Insolvency Act, so as to disentitle the son from 
suing on the bond. Even where the property in such 
a bond is held to have vested in the insolvent the son 
would be entitled to maintain a suit on the bond so 
long as the Official Assignee or Receiver did not 
interfere. [p. 255, cols. 1 & 2.] 

Cohen v. Mitchell, (1890) 25 Q. B.D. 262; 59 L.J. 
Q. B. 409; 63 L. T. 206; 38 W.R. 551; 7 Morrell 207 
and Alimahmad Abdul Hussein v. Vadilal Devchand 
Parekh, 53 Ind. Cas. 197; 43 B. 890; 21 Bom. L. R. 849, 
relied on. ~~ es 

Where in answer to a suit on abond the considera- 
tion of the bondis admittedand re-payments are 
alleged the burden lies on the defendant to prove the 
re-payments. [p. 255, col. L] 

Application for revision of an order of 
the Small Cause Court Judge, Nagpur, 
dated the 30th June 1924, in Civil Suit No. 
1317 of 1923. 

Mr. A. N. Chorghade, for the Applicant. . 

Mr. &. N. Padhye, for the Non-Appli- 


cant, 


ORDER.—The facts. of this case are 
that the defendant, who is the applicant, 
executed a bond tothe plaintiff-non-appli- 
cant, who is a minor. The minor plaintiff's 
father is a broker in the orange market at 
Nagpur. It was agreed that the defendant 
should sell his oranges through the plaint- 
iff’s father. : < 

Admittedly fruit worth Rs. 502-2-0 was 
sold in this manner. The plaintiff sued on 
the bond and gave the defendant credit 
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for Rs. 217, out. of the price of the fruit. 
The defendant contended that the whole 
amount of Rs. 502-2-0 had been paid to- 
wards the bond, He further raised the 
contention that. the plaintiffs father was 
an undischarged insolvent and he was the 
person who really took the bond, as the 
minor had no interest init, and the minor 
could not, therefore, bring a suit on this 
bond. 

The Small Cause Court Judge held that 
the payment of Rs. 285-2-0 by the defend- 
ant was not proved and he passed a decree 
: for Rs. 960-8-0. 

The defendant applies in revision on 
the same grounds as he urged in the lower 
Court. 

As regards his first contention that the 
minor has no interest in the bond, there Is 
no evidence to show from whom the con- 
sideration of the bond proceeded. The 
plaintiff isa Muhammadan and there is no 
presumption of jointness in estate between 
himself and his father. There is also no 
evidence that fhe bond was- in existence 
on the date ofthe order of adjudication so 
as to lead to any presumption under s. 28, 
cl. (8), of the Provincial Insolvency Act, as 
to the plaintiffs father being the reputed 
owner. Itis very likely that the plaintiff's 
father is carrying on business in the name 
of his son; but as the bond is in the plaint- 
ifs name and wedo not know whether he 
has any money of his own or not, it cannot 
be said to be proved that the plaintiff is 
not the owner of the bond and as such 
‘not entitled to sue. There is no law that an 
insolvent cannot be the guardian ad litem of 
an infant. 

As regards the second point, which is 
about the credit of Rs. 285-2-0, out of the 
price of the fruit, towards the bond, it is 
contended that the burden of proofis on 
the plaintiff to show that this amount was 
re-paid to the defendant and not credited 
towards the bond. This is not so. J agree 
with the lower Courtin holding that the 
burden of proof is on the defendant. 
‘The consideration of the bond being ad- 
mitted and certain re-payments alleged, the 
burden of proof is clearly on the defendant 
to prove certain re-payments. 

lt is contended that the plaintiff has not 
produced his books to. show that the re- 
payment was made to the defendant. It 
appears, however, from the order-sheet that 
the defendant was given an opportuyity of 
inspecting the plaintiff's books, and if he 
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did not do so.or if after inspecting them he 
did not think fit to put them in, an adverse 
inference arises against him. The plaintiff 
subsequently tendered them, but they were 
rejected as being put in too late. 
_ It may be added that even supposing that 
the property in the bond vested in the in- 
solvent, the case would be covered by the 
ruling in Cohen v. Mitchell (1) as explained 
in Alimahmad Abdul Hussein v. Vadilal 
Devchand Parekh (2), so long as the Official 
Assignee or Receiver did not interfere. 

The application is dismissed with costs. 

Z. K. Application dismissed. 
(1) (1890) 25 Q. B. D. 262; 59 L. J. Q. B. 409; 63 L. 


T. 206; 38 W. R. 551; 7 Morrell 207. 
(2) 53 Ind. Cas. 197; 43 B. §90; 21 Bom. L. R. 849. 


ALLAHABAD HIGH COURT. 
I’irst CIVIL APPEAL No. 215 or 1921. 
July 21, 1924. 

Present:—Mr. Justice Kanhaiya Lal 

and Mr. Justice Mukerjee. | 
HAR BAKHSH SINGH—DEFENDANT- - 
APPELLANT 
VETSUS ` 
DAL BAHADUR SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. ` 

Oudh Estates Act (I of 1869), ss. 8, 10, 23—Taluqdari 
and non-taluqdari estate—Owner buying property with 
income—Subsequently acquired property, character of 
—Suecession—Hindu Law. 

Where an absolute owner of certain talugdari as 
well as non-talugdart properties’ buys more property 
with his income from both sources, which incomes 
are completely commingled, the subsequently pur- 
chased property does not acquire the Character and 
status of a talugdari estate and the succession to this 
property is governed by the ordinary rules of inherit- 
ance. 257, col. 2; p. 263, col. 2; p. 264, col. 2.] 

Jagdamba Kumari v. Wazir Narain Singh, 77 Ind. 
Cas. 1041; 50 I. A. 1; (1923) A. I. R. (P. C.) 59; 44 M. L. 
J. 503; 370. L. J. 287; 32M. L. T. 157; 4 P. L.T. 
319: 25 Bom. L. R. 676: 2 Pat. 319; 18 L. W. 555; 28 
C. W. N. 98; (2923) M. W. N. 460 (P. CO), relied on. 

Per Kanhaiya Lal, J-—It is a settled law thata sub- 
ject cannot make his property descendible in a manner 
not recognised by the ordinary law; and it appears 
to follow that he cannot by express declaration, still 
less by mere volition, whether actual or presumed, 
subject the property acquired by him to a rule of 
succession applicable -to the property which he had 
received by a grant to which certain conditions were 
attached. |p. 261, col. 1.] 

Rajindra Bahadur Singh v. Raghubans Kunwar, 48 
Ind. Cas. 213; 40 A. 470; 21 O. ©. 106; 24 M. L. T. 282; 
5 0.L. J. 401; 8 L. W. 570; (1918) M. W. N. 831; 28 
C. L. J. 456; 23 C. W.101; 20 Bom. LR. 1075; 451. 
A. 134 (P. C.), followed. a 

Where a talugdar holds an absolute estate in 
bis own right and acquires property for-his own use 
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out of the income of that estate or otherwise, any 
custom relating tothe devolution of the property in 
the family, unless itis limited in its application, 
would apply equally to the property inherited by 
him and that acquired by him in his own right. [p. 282, 
col, L] 

Where according to the family custom the estate 
descands toa single heir, there is no necessary pre- 
sumption that it descends by the rule of primogeni- 
ture, and ifthe heir according to the lineal primo- 
geniture is more remote in degree from the ancestor 
than other persons, who may be collaterals coming 
within the line of heirship, then in the absence of 
any proof to'the contrary, nearness of degree prevails 
over directness of line. [p. 262, cols. 1 & 2. 

Achal Ram v, Udai Partab Addiya Dat, 11 I. A. 51; 
10 ©. 511; 8 Ind, Jur. 272; 4 Sar. P. C. J. 507; Rafique 
and Jackson’s P.O. No. 77; 5 Ind. Dec. (n. s.) 342 
(P. CO), Narindar Bahadur Singh v. Achal Ram, 20 ©. 
649; 20 I. A. 77; 6 Sar. P. C. J. 310; 17 Ind. Jur. 319; 
Rafique and Jackson s F. C. No. 128; 10 Ind. Dec. (x. s.) 
438 (P. C.), referred to. 

Per Mukerji, J.—Where property is acquired out of 
the income of an impartible estate governed by a 
custom as regards succession and the acquired pro- 
perty is allowed to merge in the main property with a 
view to its passing to the heir to the main estate, the 
accreted property is governed by the custom. But 
where by Statute a special rule of succession is enact- 
ed with respect to a particular property, unless there 
is an express statutory sanction for it, if is not open 
to the owner of the property to add to it other pro- 
perties, so that the succession to the added property 
may also be governed by the Statute aforesaid. [p. 265, 
col. 2; p. 266, col. 2) | 

First appeal from the decision of the 
Subordinate Judge, Allahabad. 

_ Mr. Surendro Nath Sen, for the Appellant. 
' Messrs, Peary Lal Banerji and Balmakund, 
for the Respondents. 

| JUDGMENT. | 

Kanhaiya Lal, J.—The dispute in 
this appeal relates to certain house pro- 
perty situated at Allahabad. The owner 
of the. property was Thakur Bajrang 


Bahadur Singh, who died on the 16th 
November, 1900, leaving two widows, 
Musammat Harnath Kuer and Musam- 


mat Sartaj Kuer and a daughter Musam- 
mat Bhagwat Partab Kuer He was the 
Talugdar of the Baispur Estate in the 
Partabgarh District, Oudh; anal besides the 
-Baispur Estate and the house property in 
dispute, he owned some zemindari property 
in the Partabgarh -District known as the 
Sarai Murar Singh or Ramnagar property 
some other zemindart property and an occu- 
pancy holding in the Allahabad District, 
known as the Bahdaul property, and a house 
in Partabgarh andanother large bungalow 
_in Allahabad. < 

On the death of Bajrang Bahadur Singh, 
the mutation ‘of names was obtained in 
respect of the entire property situated in 
the Districts of Partabgarh and Allaha- 
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bad by his senior widow,- Musammat Har- 
nath Kuer. Musammat Harnath Kuer built 
a new house ona portion of plot No. 130, 
situated in Colonelgunj, Allahabad, forming 
a part of the property left by her hus- 
hand ; and that house is also in dispute. 
Musammat Bhagwat Partab Kuer died on 
the 12th of May 1910 without leaving any 
issue. Musammat Harnath Kuer died on 
the 27th March 1914 and was succeeded 
by Musammat Sartaj Kuer, the junior 
widow, who died on the 15th June, 1916. On 
her death several claimants turned up to 
claim the Baispur Estate and the other pro- 
perties left by Thakur Bajrang Bahadur 
Singh. One of those claimants was Alopi 
Din Singh, who professed to be the nearest 
reversionary heir and entitled as such to 
the estate and other property of the de- 
ceased under s. 23 of Act I of 1869, read with 
the Hindu Law. Another claimant was Har 
Baksh Singh, who based his title to the pro- 
perty on his being the senior male heir 
in the senior branch of the family to which 
Thakur Bajrang Bahadur Singh belonged, 
under s. 22 of Act I of 1869. 


The Revenue Courts directed thé muta- 
tion of names to be effected in favour of 
Har Baksh Singh in respect of the Baispur 
estate and in favour of Alopi Din Singh 
in respect of the zemindari property situat- 
ed inthe Partabgarh and Allahabad Dis- 
tricts and the cultivatory holding situated 
in the latter. The Municipal Board of 
Allahabad entered the name of Har Baksh 
Singh in respect of the lease-hold rights 
in the plots Nos. 130, 130A and 131 
situated in Mohalla Colonelganj, Allaha- 
bad, on which the house property now in 
dispute stands. 


The present suit was filed by Alopi Din 
Singh forthe possession of the house pro- 
perty, standing in plots Nos. 130, 130A 
and 131 aforesaid, including the lease- 
hold rights possessed by Thakur Bajrang’ 
Bahadur Singh in the above land, 
against Har Baksh Singh for a declara- 
tion that he was the owner of the said 
property as the nearest reversionary 
heir of Thakur Bajrang Bahadur Singh. 
His allegation was that he was in actual 
possession ofthe said property and that 
the defendant wrongfully got his name 
entered in the Municipal registers and on 
the strength thereof was denying the 
right, of the plaintiff and interfering with 
his possession, 


~ 
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was in. possession of the disputed property 
and claimed to be entitled to thesame as 
the senior male heir of the senior branch 
of. the family .to which Thakur Bajrang 
Bahadur Singh belonged. He further 


pleaded that according to the custom of the `` 


family and clan to which Thakur Bajrang 
Bahadur Singh belonged, the entire property, 


whether ancestral or selfacquired, left by 


Thakur Bajrang Bahadur Singh, became 
a part of his estate and the heir to the estate 
was entitled to get the acquired property 
too.. He also asserted that the house pro- 
perty in question had been purchased by 
Thakur Bajrang Bahadur Singh on the 13th 
February 1890 from.the . income of the 
jaispur Estate for the benefit. and perpe- 


tual useof the owner in possession of the 


Baispur Estate, and that it was treated as 
a part of the estate and became heritable 
as atalugdari property. He. also mention- 


ed that the house standing on plot No. 


130A .was built by Musammat Harnath 


' Kuer ata cost of Rs. 15,000 from the in: 


come gf the Baispur Estate and that the 


said house must also be treated as an acere- . 


tion ta the Baispur Estate. 
The Court below found that the house 
property in dispute had not beer purchased 
or built with the income of the Baispur 
Estate, that-there was no satisfactory 
proof of a custom applicable to the fami- 
ly or clan to which Thakur Bajrang Baha- 


. dur Singh belonged, entitling the defend- 
ant to thé non-talugdari property left by 
the deceased; and thatas the plaintiff was. 


the nearst reversionary heir of Thakur 
Bajrang Bahadur Singh and in actual 
possesssion of the disputed property by 


the receipt of rent from the tenants occupy-. 


ing the same, he was entitled to the declara- 
tion asked for. 


. The defendant challenges the correct- 
mess of those findings; and the main ques-.. 


tions for . consideration are whether the 


plaintiff is the nearest reversionary heir of. 


Thakur-Bajrang Bahadur Singh and is 
entitled as such to the property in dispute 
under s. 23 of Act I of 1869, or the Hindu 


“Law, whether the said property had been 
purchased or built out of the savings or’ 


income of the Baispur Estate, and had, by 
treatment or otherwise, become an accretion 
to or a part of that estate, and whether 
there was any custom in the family oy ‘clan 
py ‘which the selfacquired property of the 
deceased would devolve on the senior male 


H 


HARBARHSH SINGH v. DAL BAHADUR SINGH, 


? The -defendant denied that the plaintiff 


+ 
6 


257 
member of the senior branch of the family 
along with the estate. It would also be 
necessary to consider whether the plaintiff 
was in possession of the disputed property 
on the date of the suit soas to becomeentitl- 
ed to a declaratory relief. 


The defendant has filed with his written 
statement a pedigree which, so far as it 
is material for the purposes of this 
suit, is fully corroborated by the evidence 
adduced. 

55 + a TK 

“We have no hesitation, therefore, in find- 
ing that the plaintiff is the nearest rever- 
sionary heir of Thakur Bajrang Bahadur 
Singh, ifs. 23 of Act I of 1869 or the Hindu 
Law is applicable to the case. 

“The property now in dispute is not shown 
to have become an accretion to or formed 
a part of the Baispur Estate. The Baispur' 
Estate was situated in Oudh and was held 
by Thakur Bajrang Bahadur Singh and 
was managed during his minority by the 
Court of Wards. While the Court of Wards 
was in possession of the estate, the zemin- 
dari property, known as the Sarai Marar 
Singh or Ramnagar property, was acquired 
by the Court of Wards for the benefit of 
the. minor. Shortly after the release ofthe 
estate by the Court of Wards, the Bahdaul 
villages are stated to have been purchased 
by Thakur Bajrang Bahadur Singh out of 
the savings said to have been made over 
to him, but there is no direct evidence 
-produced on the point. The houses in dis- 
pute were purchased long afterwards for 
-a consideration of Rs. 4,500 which accorda 
ing to the account books produced on be- 
half of the defendant, were paid from the 
tahvil or estate treasury in which the inə 
come derived from the estate and the Ram- 
nagar and Bahdaul villages used to be 
kept Thakur Bajrang Bahadur Singh had 
an absolute right as much to the Baispur 
Estateas to the Ramnagar and Bahdaul vil- ' 
lages which’ he had acquired; and as there 
was noperson to whom he was liable to 
account for profits, it is but natural 
that he kept the income ofall the different 
properties, which he owned at the time, 
together without any particular differentia- 
tion. or distinction. But such a comming- 
ling of the income cannot necessarily imply 
that he intended to incorporate the villages 
which He had acquired “into” the. estate 
and make them descendible“'as if they hade 
been a part.of tlie estate; from” the’ in 
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come of which they are said to have been 
purchased. 

An estate as defined by s. 20f Act I of 
1869 means the taluga or immoveable pro- 
perty acquired or held by a talugqdar 
or grantee in the manner mentioned in 
gs. 3, 4 or 5 of that Act. It includes cer- 
tdin estates not confiscated by the Gover- 
ment, others specifically granted by it, and 
those obtained under a taluqdari sanad 
granted after the Ist April 1858 and before 
the passing ofthe Act I of 1869, orheld under 
a Summary Settlement made between the Ist 
day of April, 1858, and the 10th day of Octo- 
ber, 1859, inclusive of any other property for 
which a decree may have been subsequent- 
ly obtained at the First regular Settlement. 
By s. 32A, which was inserted by the 
‘Oudh Estates Amendment Act, 1910, a 
power is given to a taluqdar or grantee 
or his heir or legatee to declare that any 
immovealle property situated in the United 
Provinces, in which he has a separate 
permanent heritable and transferable right, 
shall be apart of his estate for the pur- 
poses ofthe Act, but that provision has 
no retrospective effect. 


A talugdar is defined as a person whose 
name is entered in the first of the lists 
mentioned in.s. 8. Section 10 provides that 
no person shall be considered ataluqdar or 
grantee within the meaning of that Act, 
if he is not named in such original and 
supplementary: lists as have been prepared 
and notified unders.8. It also requires 
that the Court shall take judicial notice 
of such lists and regard them as a con- 
clusive evidence that the persons named 
therein are such talugdars or grantees, that 
is to say, hold their estates under the 
tenures which the lists respectively ascribe 
to them. 


It is contended on behalf of the plaintiff- 
respondent that itis impossible that an 
estate, soentered, conld be enlarged by 
any process of purchase or acquisition of 
other property not subject to similar con- 
ditions, or by any actor volition of the 
talugdar or grantee in regardtoit except 
g declaration made unders.7ors. 32A of 
the Act, as amended by the*U. P. Act 
TIT of 1910. Indeed, there was no provi- 
sion before the above Amending Act was 
passed underwhich immoveable property 
subsequently acquired, otherwise than by 
a special grant of the British Government 
Burdened with such conditions, could be 
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made descendible asifit werea part of 
the estate. l 
The houses in question were obviously 
acquired from the jointincome of the estate 
and the Sarai Ramnagar and Bahdaul 
properties, the collections made from which 
were kept together without any differen- 
tiation or distinction. But neither. that 
fact nor the subsequent commingling of 
the income derived from these houses in 
the joint stock or the expenditure 1n- 
curred over their repairs, reconstruction, or 
improvement therefrom is sufficient to 
impress that property with the character 
and the status which the law assigns to the 
estate as defined in s.2 and the lists ap- 
pended to Act I of 1869. In Maharajah 
Pertab Narain Singh v. Maharanee Subhao 
Kooer (1), where a suit was brought fora 
declaration that the plaintiff was entitled” 
to certain estate, the decree passed by. their 
Lordships of the Privy Council provided 
that the declaration must be limited to 
the taluga and what passes with it,, and 
that if the last owner had personal or other 
property, not properly a parcel of the 
taluqdart estate, that would seem to be 
descendible according to the ordinary law. 
of succession. Their Lordships went on 
to add that the plaintiff would be entitled 
to succeed under s. 22 of Act I of 1869 as 
ab intesto to the talugdari estate of the late 
proprietor, including whatever was des- 
cendible according to the provisions of the 
said Statute. In Jagdish Bahadur v. Sheo 
Pertab Singh (2) the moveable and immove- 
able property, held by the last female 
holder was treated as fallingin the same 
category with ‘the taluga itself and govern- 
ed by the samé considerations as were 
applicable to the whole property, asif it 
were one corpus, because no differentia- 
tion between the two classes of properties 
was made inthe plaint and no issue was 
directed toany distinction between them. 
In Thakur Sheo Singh v. Rant Kaghubans 
Kunwar (3) where the original proprietor 
of the estate had died before Act I of 1869 - 
came into force and had madea bequest 
by which he had devised bis property in 


(1) 41. A. 228 at p. 246; 3 C. 626; 1C. L. R. 118; 3 
Sar. P. C. J. 740; 3 Suth. P. O. J. 458;. Rafique and 
Jackson's P. C. No. 46; 1 Ind. Jur. 679; 1 Ind. Dec, 
(x, s.) 983 (P. G.) 

(2) 23 A. 369 at p, 882; 28 I. A. 100; 5C, W. N. 602: 
11 M. L. J. 1718; 3 Bom. L. R. 298; 8 Sar. P. C. J. 19 

FP. 0.. l 
í S 9 T A. 208; 27 A. 634; 15 M. L. J. 852; 8 0, 0, 
al ) 9 G W, N, 1009; 2 0, Li, J., 1094 (P. 0.) 
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favour of his nephew to the exclusion of his 
brother, the father of the aforesaid nephew, 
and the said nephew had died childless 
after ActI of 1869 came into force, their 
Lordships ofthe Privy Council, applying 
the rule of primogeniture embodied in the 
sanad, granted a declaration that the 
entire taluga as constituted at the date 
of the sanad with the accretions, if any, 
or properties appurtenant to the taluga 
passed to the surviving brother of the 
last proprietor in preference to his widow. 
That decree led to an elaborate inquiry, 
the result of which is embodied in Rajind- 
ra Bahadur Singh v. Raghubans Kunwar, 
(4), The contention there was that the 
villeges purchased with the income of the 
taluga were accretionsto the estate along 
with the house and certain moveable 
property left by the deceased. But their 
Lordships of the Privy Council repelled 


_ that contention in regard to` such pro- 
_perties as had not been obtained in ez- 


change for those included in the sanad, 
or had not been granted under conditions 
similar to those applicable to the estate; 
and some ofthe villages, which had been 
purchaSed by the last holder after the 
sanad, were excluded. 

The decisions in Thakur Ishri Singh v. 
Thakur Baldeo Singh (5) and Murtaza 
Husain Khan v. Mahammad Yasin Ali 
Khan (6) proceeded on the basis of a family 
custom as applicable to the subsequently 
acquired property and have no direct bear- 
ing on the present issue. 

‘On the other hand, in Parbati Kumari 
Debi v. Jagadis Chander Dhobal (7) where 
certain villages had been acquired by the 
Court of Wards on behalf of the proprietor 
out of the savings ofthe ancestral estate 
and the rents of the villages so acquired 
and of the ancestral estate were collected 
by the same servants and the collection 
papers kept with the papersof the parent 
estate, their Lordships of the Privy Council 


(4) 48 Ind. Oas. 213; 40 A. 470; 21 O. O. 106; 24 M, 
L. T. 282; 5 O. L. J. 401; 8 L. W. 570; (1918) M. W. N. 
831; 28 C. L. J. 456; 23 O. W. N., 101; 20 Bom. L. R, 
1075; 45 I. A. 134 (P. C.). 

(5) 11 L A. 135; 10 O. 792; 8 Ind. Jur. 331; 4 Sar. P. 
©. J. 528; Rafigus and Jackson's P. O. No. 79; 5 Ind, 
Dec. (N. 5.) 531 (P, C.). 

(6) 36 Ind. Cas. 299; 43 I. A. 269; 20 M. L. T. 362; 14 
A. L. J. 1083; 18 Bom. L. R. 884; 31M. L. J. 804; 38 
A. 552; (1916) 2 M. W. N. 555; 25 0. L. J. 1; 190. Ọ, 
290; 1 P. L. W. 122; 21 C. W. N. 410; 4 O. L. J. 8; 4 L, 
W, 538 (P. C.). 

(1) 29 I. A. 82; 29 O. 433; GO. W., N. 490; 4 Bom, L, 
R: 389; 8 Sar, P. O, J. 205 (P. C). s 
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held that on those meagre facts they would 
not be justified in holding thatthe Raja 


intended to incorporate the villages pur- . - 


chased out of thesavings of the ancestral 
estate for the purpose of succession. 

In Janki Prasad Singh v. Dwarka Prasad 
Singh (8) their Lordships of the Privy 
Council pointed out that the question 
whether the properties acquired by an 
owner become a part of his impartible 
estate for the purpose of succession de- 
pended on his intention to incorpo- 
rate the acquisition with the original 
estate. But that intention can only 
be gathered in most cases from his de- 
claration, conduct or treatment, or, in other 
words, from the mode of his dealing with 
the property or its income; and the mere 
fact that the purchase of the subsequently 
acquired property was made from the 
savings ofthe impartible estate cannot by 
itself be always regarded as sufficient proof 
of his intention to incorporateeit. If a 
person is the absolute owner of the income 
derived from an impartible estate, it is 
open to him to spend that income in any 
way he likes or to invest it in the ac- 
quisition of the other property. If he in- 
vests if in the acquisition of other pro- 
perty, the property so acquired partakey 
of the nature of the income which con- 
tributed to its acquisition and continues 
to be his self-acquired property in the 
same sense as the income of the imparti- 
ble estate, which is absolutely his. The 
mere fact that he keeps the income of 
such subsequently acquired property with 
the income ofthe impartible estate does 
not establish such incorporation as to 
make the subsequently acquired estate 
an accretion to or a part and parcel of 
the impartible estate forthe purpose of 
its succession. 

In Jagdamba Kumari v. Wazir Narain 
Singh (9) their Lordships of the Privy 
Council, referring to the purchase of certain 
properties acquired out of savings of the 
Sarampur Gaddi, observed:— 

“Originally the estate was in debt, and 
as there is no evidence of any acquisition 


216; ( 
9) 77 Ind. Cas. 1041; 501. A.l; (1923) A. LR, 
(P. 0) 59; 44 M. L. J. 503; 370. L. J. 287; 32 M, L. T. 
157; 4P. L. T. 319; 25 Bom. L. R. 6?6; 2 Pat. 319: 
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of property . from other sources, it follows 
that all the estate possessed by the -Raja 
_ other than the impartible Raj was derived 

from the income of the Raj itself. In.the 
end this income produced very consider- 
able property. There were certain villages, 
certain mortgages; usufructuary and other- 
wise, sums due on bonds and decrees, Gov- 
ernment promissory-notes to the extent of 
two lacs, and other moveableand immove- 
ible properties. With the exception of the 
Government promissory-notes the whole 
of these have been awarded to the plaint- 
iff upon the ground that they represented 
an accretion to the estate and descended 
with it. Their Lordships think that this con- 
clusion is wrong,and that its error is due 
to the idea that the produce of the 
impartible estate naturally belongs to 
and forms an accretion to the original 
property. In fact, when the true position 
is considered, there is no accretion at all. 
The income when received is the absolute 
property of.the owner of the impartible 
estate. It differs inno way from property 
that he might have gained by his own 
effort, or that had come to him in cir- 
cumstances entirely disassociated from the 
ownership ofthe Raj. It is a strong as- 
sumption to make that the incomeof the 
property of this nature is so affected by 
the source from which it came that it still 
retains its original character”. 

They pointed out the confusion which 
was likely to result from the application 
of the doctrine appertaining to the incorpore+ 
tion of aseparately acquired estate into 
the ordinary joint family property to the 
question of the incorporation of property 
subsequently purchased outof the income 
of an impartible estate, for in the former 
case. the income equally with the corpus 
forms a part of the family property, and- 
if the owner mixes his own moneys with 
the moneys of the family, for example, 
by putting the whole into ong account at 
the Bank or by treating them in his ac- 
counts as Indistinguishable, his own earn- 
ings share with the property, with which 
they are mingled, the character of joint 
family property; but no such considerations 
necessarily apply tothe income from im- 
partible property. 3 
“The evidence adduced in the present 
case merely goesto show that the pro- 
prietor of the Baispur Estate kept the in- 
come of the zamindart property with that 

giexived from the Baispur Estate in a 
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common treasury. The evidence of Muham- . 
mad Yaqub, who used to write the ac- 
counts, shows that the incdme of ‘all the 
three properties used to be written in one 
and the same aécount books; and the 
accounts ‘produced show that the money 
required for the purchase of the house ` 
property in. dispute was paid ‘ut of the 
common treasury. Thakur Bajrang Baba- 
dur Singh used to live in one of the 
houses purchased’ by him at Allahabad 
and died there. ‘After his death Musammat 
Harnath Kuer, his senior widow, built a 
new house over a portion of plot No. 130 
at a cost of Rs. 10,000 or Rs. 12,000 and 
that money too, according to the account 
books for 1316 to 1319 F andthe evidence 
of Muhammad Yaqub and Mata Bhik, 
was paid out of the common treasury. It 
follows that the income derived from the 
rent of those houses, such as were not 
occupied by the proprietor or his widows, . 
was deposited in and the expenses for 
their repairs and-the ground rentand taxes 
payable forthe said property were paid outot 
thecommon stock. These facts are not, how- 
ever, inconsistent with an intention to keep 
the house property aforesaid separate from 
the parent estate for the purpose of succes~ 
sion. There is nothing to show that Thakur 
Bajrang Bahadur Singh dealt with the house 
property in such a way as to make it a 
part and parcel of the Baispur Estate. He 
had another house in Partabgarh, which 
he had similarly purchased presumably out 
of the income or savings which he had at 
his disposal; and that house was held in. 
a suit to which the present defendant-ap- 
pellant was a party not to have been in- 
corporated with the estate and to be 
descendible as if it were distinct from the 
Baispur Iéstate. 

The Oudh Estates Act was intended to 
define the rights of talugdars and others in 
certain estates in Oudh and to regulate the 
course of succession thereto; and s. l, 
of that Act limitsits operation to the estates 
therein referred to. Unless by an. act of 
deliberate incorporation or declaration or 
other method recognised by law any pro- 
perty subsequently acquired becomes a 
part of- the estate itself, the rule of suc- 
cession prescribed by the Act cannot be 
applied to regulate its devolution. A transfer 
of such property, forinstance, by a gift or 
bequest would not attract the provisions of 
ss, 16,17 or 18 of Act I of 1869, as they 
stood before they.were amended by the U, 
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P. Act IIL of 1910, and unless a' declara- 
tion is made in the manner required by 
s. 32 A, which was added by s. 20 of the 
Amending Act, the provisions of ss. 16 and 
18 would still be: inapplicable to such pro- 
perty. Ifthat isso, such a property cannot 
s incorporated with the estate for the 
purpose of succession, unless it was, prior 
to such acquisition, held under similar- 
conditions or there is some actor declara- 
tion showing an unmistakable intention to 
incorporate it, and sufficient in law to make 
it descendible in the same manner as the 
estate. As pointed out by Chamier, C. J., 
whose observations were quoted with ap- 
proval by their Lordships of the Privy 
Council in Rajindra Bahadur Singh v. 
Raghubans Kunwar (4), it is a settled law 
that a subject cannot make his property 
descendible ina manner not recognised by 
the ordinary law; and it appears to follow 
that he cannot by express declaration, still 
-less by mere volition, whether actual or 
presumed, subject.the property acquired by 
him to a rule of succession applicable to the 
property which he had received by a grant 
to which certain conditions were attached. 

It is, moreover, doubtful how far Act I 
of 1869 can apply to the devolution of pro- 
perty situated outside Oudh except in the 
cases covered bys. 382A of Act I of 1869, 
as amended hy the U. P. Act III of 1910, 
It is impossible, in these circumstances, to 
hold that the house property in- dispute 
was incorporated with the estate so as to 
be descendible according to the special 
ie of succession laid down in Act I of 

Tt, however, remains to consider how far 
the defendant-appellant has established a 
custom of the family or clan to which 
Thakur Bajrang Bahadur Singh and the 
parties belong, entitling him to inherit the 
property in dispute in preference to the 
plaintiff. The word ‘talugdar’ as defined 
by s.2 of Act I of 1869 means any person 
whose name isentered in the first of the 
lists ‘appended to Act I of 1869. The name 
of Thakur Saltanat Bahadur, Singh, the 
father of Bajrang Bahadur Singh, was en- 
tered at No. 167 in the list No. 1 and at 
No,. 126 in the list No. 2 appended: to Act 
I of 1869 in respect of the Baispur Estate. 
He was, therefore, a “‘talugdar”’ within the 
meaning ofs. 8 and s. 22 of Act Iof 1869. 
Thakur Saltanat Bahadur Singh die@#some™ 
time in 1861, i. e., before Act I of 1869 


was passed, That fact is-borne out bya - 
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narrative preparèd. by Mr. Walker, an 
Extra Assistant Commissioner of Partab- - 
garh, which is appended to the - printed 
register of talugdars kept in the office of 
the Deputy Commissioner of Partabgarh, 
which was summoned and examined by the 
Court below (Ex. 38). That narrative shows 
that Saltanat Bahadur Singh left at his 
death only one son, Bajrang Bahadur Singh 
then. a minor, and tivo marriageable daugh- 
ters. Both under the Hindu Law and under 
s. 22 of Act I of 1869 subsequently enacted ` 
the heir of Saltanat Bahadur Singh was 
the same; and no question of diverting 
the succession from him by the application 
of s, 22 of Act I of 1869, as amended by 
s. 21 ofthe Oudh Estates Amendment Act 
to the estate of Saltanat Bahadur Singh 
could, therefore, arise. ` 

Under ss. 8 and 10 of Act I of 1869 there 
is a conclusive presumption thatethe estate 
of Saltanat Bahadur, Singh according to ` 
the custom of the family on or before the 
oth February, 1856, ordinarily devolved on 
a singlé heir. The provision as to conclu- 
siveness contained in s. 10 cannot apply to 
property which is not an estate, but unless 
the family is known to possess different 
kinds: of properties held under diverse 
tenures, the existence ofa custom in the 
family and governing the devolution of the 
estate gives rise to a presumption, by no 
means conclusive, that the entire Tamily- 
property devolves in one and the same 
manner. Saltanat Bahadur Singh had an 
absolute right to the property, which he: 
held at the time of his death; and Bajrang 
Bahadur Singh similarly possessed an ab- 
solute right to the property, which he had- 
inherited from his father, and he had sub- 
sequently acquired. Thereis no evidence | 
to show that the family custom; the exis- 
tence of which received statutory affirma- 
tion in 1869 wasconfined in. its operation 
to the estate, and was inapplicable to the 
property subsequently acquired; and as- 
observed in Murtaza Husain Khan v. 
Mohammad Yasin Ali Khan (6),- the same 
custom of devolution would unless rebutted, 
be deemed to apply to the acquired property: 
left by Bajrafig Bahadur Singh at his death. 

In Ibrahim Ali Khan v. Muhammad. 
Ahsan Ullah (10) a family custom appli- 
cable to an impartible estate was similarly 
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applied to the property subsequently ac- 
quired by the holder of the estate. Where 
a family possesses ancestral property, 
governed by one rule of devolution, and a 
member of that family acquires other pro- 
perty by his personal exertions and without 
any detriment to the ancestral estate, differ- 
ent considerations may arise. But when, asin 
this case, the talugdar holds an absolute 
estate in his own right and acquires pro- 
perty for his own use out of the income of 
that estate or otherwise, any custom relating 
to the devolution of the property in the 
family, unless it is limited in its applica- 
tion, would apply equally to the property 
inherited by him and that acquired by him 
in his own right. 

In Achal Ram v. Udai Partab Addiya Dal 
(11) a custom of impartibility applicable to 
the estate was applied to the property 
subsequefitly acquired; and in Par- 
bati Kunwar v. Chandarpal Kunwar (12) 
a family custom excluding daughters from 
inheritance from an impartible estate was 
similarly applied in regard tothe devolu- 
tion of an estate belonging to the same 
family which was partible. 

The defendant has, however, given no 
‘evidence to show what the special incidents 
of that custom were. The custom was one 
of single heir descent: and whether Bajrang 
Bahadur Singh inherited the estate under 
the Hindu Law or under Act I of 1869, it 
descended, on his death, according to the 
custom of single heir descent, obtaining in 
the family, on his senior widow, and after 
her, on his junior widow; and the person 
who would be entitled to the property on 
the death of the latter would be the person 
who would be the nearest heir under the 
ordinary law. As pointed out in Achal 
Ram v. Udai Partab Addiya Dat (11) and 
Narindar Bahadur Singh v Achal Ram (13) 
where according to the family custom the 
estate descends to a single heir, there is no 
necessary presumption that it descends by 
the rule of primogeniture, and ifthe heir 
according to the lineal primogeniture is 
more remote in degree from the ancestor 
than other persons, who may be collaterals 


(11) 11 I. A. 51; 10 ©. 511; 8 Ind. Jur. 272; 4 Sar. P. 
O. J. 507; Rafique and Jackson's P. C. No. 77; 5 Ind. 
Dee. (N. s.) 342 (P. C). 

(12) 4 Ind. Cas. 25; 36 I. A. 125; 10 ©. L. J. 216; 13 
O, W. N. 1073; 6 A. L. J. 767; 11 Bom. L. R. 890; 190, 
C. 304; 31 A. 457; 19 M L. J. 606 (P CG). 
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coming within the line of heirship, then 
in the absence of any proof to the contrary, 
nearness of degree. prevails over directness 
of line. The plaintiff being the nearest 
reversionary heir of Bajrang Bahadur Singh 
is, therefore, entitled to the disputed pro- 
perty in preference to the defendant both 
under s. 23 of Act I of 1869 and under the 
Hindu Law. 

* * * * - 

The appeal, therefore, fails and is hereby 
dimissed with costs including fees in this 
Court on the higher scale. 

Mukerji, J.—The suit out of which 
this appeal has arisen was instituted by one 
Babu Alopi Din Singh, the father of the 
present respondents, against the appellant 
to obtain a declaration of title with respect 
to certain house property situate in the 
town of Allahabad. 

It iscommon ground that the- last male 
owner of the property was one Babu 
Bajrang Bahadur Singh. He died some- 
time in 1900 and was succeeded by, one 
after the other, his two widows. The, junior 
of the two widows, Musammat Sartaj 
Kunwar, died in 1916 and thereupon the 
question as to the succession to the pro- 
perty arose. Babu Bajrang Singh owned, 
among other properties, a taluga known 
as Baispur in the District of Partabgarh in 
the Province of Oudh, That taluqdari pro- 
perty is in the possession of the defendant- 
appellant. The plaintiff claimed as the 
nearest male agnate of Bajrang Bahadur 
Singh. The defendant claims that the 
right of succession is governed by Aceh I 
of 1869 (governing the succession to talugqdari 
estate, and he, as the eldest son in the eldest 
line, is entitled to succeed. The appellant 
denied that the plaintiff was in possession 
of the property and contended that by a 
family custom the property acquired by the 
talqudar (it being common ground that the 
property in suit was purchased by Bajrang 
Bahadur Singh) and other taluqdars of the 
same clan, passed to the person succeeding 
to the taluqdari estate and that, in any 
case, the property in suit became incor- 
porated with the talugdari property of 
Baispur. 

The learned Subordinate Judge found 
that the plaintiff was the nearest male 
agnate, that he was in possession, that the 
custom alleged by the defendant-appellant 
was not proved and that Act I of 1869 
did not ecrev~n ‘he snecession to the present 
property, Hedid not come to any definite 
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finding -as to whether the property in suit 
had been incorporated or not with 
estate in Oudh. He accordingly decreed 
the suit. 

In appeal the following points have been 
urged and require consideration :— 

(1) Whether the plaintiff was in posses- 
sion of the property in suit at the date of 
it? 

(2) Whether the plaintiff was the nearest 
agnate to Bajrang Bahadur Singh at the 
date of the death of Sartaj Kunwar? 

(3) Whether by any family custom proper- 
ty acquired by a talugdar on the Soam 
Bansi clan passed to the person who in- 
herited the taluga itself? 

(4) Whether the property in suit had been 
incorporated in and had become an accre- 
tion to the estate Baispur? 

As a second string to their bow the 
respondent have contended, for the first 
time in this Court, that even if the property 
in suit be taken to have become a part 
of the taluqdari Estate of Baispur, the suc- 
cession tothe entire Estate of Baispur would 
be governed, in the circumstances of ths 
ease, not by Act I of 1869 but by 
the ordinary Hindu Law. In view of this 
new contention, the following point also 
requires determination, namely, whether in 
ease the property in suit be found to be 
an accertion to the Estate of Baispur, the 
succession would he governed by the ordi- 
nary Hindu Law in preference to Act I 
of 1869. 

The case has been very ably argued on 
both sides and much time has been devoted 
to the consideration of the facts and the 
points of law involved. 

On the first point, namely whether the 
plaintiff was in possession at the date 
of the suit, it appears to me that the 
evidence is overwhelming and is conclu- 
a a E E a ai gk e a 

Point No. 2. This point is also very 
clear. The appellant filed a pedigree of 
the family. It appears that the plaintiff 
contended himself with filing a short 
pedigree showing his connection with 
the deceased. 

* * 3 k kK k k k ko k k Oe x 

I agree with the Court below that the 
plaintiff has established his relationship 
as alleged by him in the plaint. 

The third point (as set forth above) 
that requires determination ig whether 
there is any custom by which the property 
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in suit may be regarded as a part of the 
Baispur taluga estate. At the outset I 
may point out that the custom as propound- 
ed, in para. 11 of the written state- 
ment, at page 4 of the printed record is 
avery wide one. It is said that the custom 
obtained not only in the family but also 
in the entire clan and among all the talug- 
dars of Oudh, specially those in the District 
of Partabgarh. If sucha custom existed, 
it would be easy to prove because the 
range from which instances could be quoted 
would be very wide. But evidence on the 
point consists of the statements of only 
three witnesses, namely Babuain Sartaj 
Kanwar, Raja Partab Bahadur Singh and 
Raghunandan Singh. The evidence ofthese 
witnesses is entirely vague and unsatis- 
factory and it would be sheer waste of 
time to seriously discuss it. Agreeing 
with the Court below I hold that this custom 
has not been established. A 

In support of the plea that the property 
in sujt has been incorporated into and has 
become a part of the Estate of Baispur, 
the learned Counsel for the appellant has 
relied on certain rulings of the Privy Coun- 
cil as establishing the proposition that if 
any such accretion or incorporation could 
be proved, the succession to the accreted 
property would be governed by the same 
rule of law as the main estate itself, The 
learned Counsel, however, admitted that no 
case would be cited by him in which it 
had ever been held by their Lordships of 
the Privy Council that a property subse- 
quently acquired by a talugdar had been 
treated as an accretion and the succession 
to that accreted: property had been held 
to follow the estate. It appearsto me that 
there is an essential difference between ac- 
cretion to an estate, the succession to which 
is governed by pure custom, and property 
which may have been acquired by a talug- 
dar out eof his savings from the taluqdart 
estate. Speaking broadly, where property 
is acquired out of the income of an imparti- 
ble estate governed by a custom as regards 
succession and the acquired property isallow- 
ed to merge in thé main property witha view 
to its passing to the heir to the main estate, 
the aceréted property is governed by the 
custom. But where by Statute special rule 
of succession is enacted with respect to a 
particular property, it would appear to me 
that unless there isan express statutory 
sanction for it, it is not open to the owner 
of the property to add to it other properties, 
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so that the succession to the added property 
may also be governed by the Statute afore- 
said. The reason is clear. In the former 
case it isa custom which governs the entire 
estate and the properties which constitute 
the estate may increase or decrease, But 
where the law imposes particular rules of 
succession as opposed to the ordinary rule 
of succession with respect to a certain 
property, that rule of succession can govern 
that property alone. Itis notin the power 
of a subject of the Crown to alter the law 
of the land as to succession even by purport- 
ing to add property to his original estate. 
There is only one case which has been 
cited on the point and it related to a pro- 
perty succession to which was governed by 
the terms of a sanad or written grant. 
It was held that only the properties which 
were the subject-matter of the grant could 
be governed by the terms of the grant and 
any property that was. acquired by the 
grantee outtof the income of the granted 
property could not be made subject to the 
terms of the grant. This principle, in my 
opinion, applies to all taluqdari properties, 


the. succession to which is governed by the. 


special Statute of law enacted in s. 22 of 
Act I of 1869. l 
The case mentioned is that of Rajendra 
Bahadur Singh v. Raghubans Kunwar. (4). 
The view that has been urged for the 
respondents and which has found accept- 
ance with me is corroborated by the fact 
that the Legislature thought it necessary to 
enact a special rule of law as regards .pro- 
perties other than the taluqdari property— 
the succession to which was originally gov- 
erned by Act I of 1869. By the amend- 
ing Act. III of 1910 -a section was added 


to the'original Act as s. 32A. It authorised: 


any talugdar or his grantee or heir or 
legatee by a registered instrument to be 
executed in a certain manner to declare 
that any property owned by him and 
situate within the United Provinces. other 
than his taluqdart property, shall become 
a part of his estate. 
this enabling clause limits the’ situation 
of the property to be so added to the estate. 
The clause does not permit any property 
situated outside the United Provigces to Ke 
made a part of the taluqdari estate. 

The view taken by me is further streng- 
thened by the fact, that the language of 
the preamble eindicates that the Govern- 
ment wanted to enact rules with respect 
to certain specified properties situate within 


It is significant that’ 
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Oudh. The properties with respect to 
which the rules were to apply were so- 


‘described as to be confined within the 


limits of Oudh. 
In the absence of any direct ruling of . 
the Privy Council that it is possible for 
a taluqdar to add to his taluqdari property 
a property succession to which would be 
governed by the same rules as govern the 
taluga itself, Lam of opinion that it is not 
open to do so to a taluqdar. This point 
was directly answered, as I answer it, by 
two eminent Judges of the Judicial’ Com- 
missioner’s Court, namely Mr. (afterwards 
Sir) Sunder Lal and Mr. (afterwards Sir 
Theodore Caro) Piggott in the case of Janki 
Prasad Singh v. Dwarka Prasad Singh (14), 
This case went before their Lordships of 
the Privy Council, but there ‘was no pro- 
nouncement on the question whether the 
selfacquired property of a talugdar would 
be governed by the same rules of succes- 
sion as the taluqdari property itself [Janki 
a Singh v. Dwarka Pershad Singh 
(5). 
“Coming to the question of fact, namely, 
whether on the evidence it should beeheld 
or not that the property in suit was in- 
eorporated with the talugdari property, I 
am emphatically of opinion that the evi- 
dence does not justify any answer in the 
affirmative. ` Ja 
The evidence on the point consists of 
certain extracts from account books. These 
show that the consideration for the sale- 
deed was taken out from the treasury- at 
Baispur, that the income from the property 
in suit, namely, rents, were‘entered in the 
account books of the Baispur Estate and 
expenditure for the repairs or addition to 
the buildings were met out of the funds 
kept at Baispur. It has been urged that 
this is conclusive evidence showing that 
there wasa complete commingling of the 
incomes from the properties at Baispur and 
at Allahabad and that, therefore, it must 
follow as a matter of law that Bajrang | 
Bahadur Singh had decided ‘that the pro- 
perty in suit should form a part of His 
estate at Baispur and should descend to the 
same heir of his as the Baispur Estate. 


- The income from the Baispur Estate was 
the absolute property of Bajrang Bahadur 
Singh and it was entirely at his disposal. 
He was the absolute owner of his non- talug- 
dari properties, including the property in 
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suit, and the income from those non taluq- 
dam properties would also be entirely at 
his disposal. Under the circumstances I 


do not see how.he could act otherwise. 


than he did in the matter of keéping the 
accounts and putting the incomes together 
and spending monies out of the common 
stock for the-improvement of any such 
properties belonging to him. Bajrang 
Bahadur Singh was not accountable to any- 
body for the incomes of the estate of these 
properties and it was, as I have stated, no 
interest of his to duplicate or triplicate 
the accounts or to keep separate sets of 
servants for collection of rents and incomes 
from separate properties and for their 
supervision. I fail tosee thenhow a natural 
and only possible conduct open to Bajrang 
Bahadur Singh can be construed as evi- 
dencing an intention on his part that his 
self-acquired properties should go along 
with his talugdari properties for succession. 

It is difficult to get an authority on 
matters of evidence which may be of any 
use. But unfortunately for the appellant 
there is one and it entirely demolishes 
his cafe, Inthe case of Jagdamba Kumari 


v. Wazir Narain Singh (9) a dispute arose . 


as to succession to an impartible estate 
known as Serampur Raj. The last owner 
of the property was one Raja Saroda Narain. 
The plaintiff in the suit was his widow 
and the defendant was the late Raja’s un- 
divided cousin. By custom, the Serampur 
Estate was impartible and went toa single 
male owner. It was held under the circum- 
stances that the main estate was bound to 
goto the defendant, the parties being sub- 
ject to Mitakshara Law. But there was con- 
siderable amount of zamindari and move- 
able property which had been acquired out 
of the income of the main estate by Saroda 
Narain. It was found, to quote the words of 
the Cotinsel for the respondent in the case, 
that “the ‘collections were made by one 
set of servants and the entries were 
made in’ one set of books.” ‘Both the 
Courts in India had found from this 
fact that there was an intention of incorpo- 
ration on the part of the late Raja Saroda 
Narain, of the zemidart properties with the 
main estate. Their Lordships of the Privy 
Council quote in their judgment the state- 
ment of the Manager—the statement which 
was supposed to have been made in the in- 
térest of the respondent—and came to the 
conclusion that that evidence did not justify 
an inference of any intention of incorpora- 
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tion. After this pronouncement of opinion 
it is impossible for the appellant to con- 
tend sucessfully that the property in suit 
has become ar accretion to the Baispur 
Estate and it must go to the party who 
should succeed to the latter, 

This contention, therefore, fails, 

In view of my finding on point No. 4 
it seems to be needless to discuss whether 
in the circumstances of the present case 
the succession tothe Baispur Estate would 
be governed by the Hindu Law or by Act I 
of 1869. It was stated at the Bar that the 
respondents contemplated a litigation with 
the appellant for the Baispur Estate. In 
view of this proposed litigation, it is all 
the more desirable to a void any pronounce- 
ment of opinion an any matter, the de- 
cision of which is notan absolute necessity 
for the disposal of the present appeal. ` I, 
therefore, decline to express any view on 
the fifth point raised. . , 

In view of my finding, the present appeal 
should fail and I would dismiss it. 

BY THE COURT.—tThe appeal is 
dismissed with costs including fees in this 
Court on the higher scale. 

K. 8. D. Appeal dismissed. 


ma Taram ang a raat 


ALLAHABAD HIGH COURT. 
LETTERS Patent Apprar No. 111 or 1994. 
March 13, 1925. 
Present:—Sir Grimwood Mears, Kr., Chief 
_ Justice, and Mr. Justice Piggott, 

Dr. HAR PRASAD AND orgsrs— 
D&FENDANTS—-APPELLANTS 


VETSUS 
GULZARI, LAL-—PLAINTIFE—RRSPONDENT, 

Landlord and tenant—Agreement to plant grove-~ 
Covenant against sale to stranger, whether prohibits 
mortgage. : 

By an agreement between a landlord anda tenant 
the latter was permitted to'planta grove of the one-. 
quarter of which he was:to become owner, one of the 
conditions of the agreement being that he should not 
sell his one-quarter share to any stranger, but ‘only 
to tha proprietor by whose permission the grove 
was to be planted or to co-sharers ‘of such pro- 
prietor : a 

Held, that the prohibition contained in the agree- 
ment was directed against a sale to an outsider and 
did not affect the power of the tenant to mortgage his 
share of the grove. = 


Letters Patent Appeal from a judgement 
and decree of Mr. Justice Daniels, in Second 
Civil Appeal No. 1571 of 1922, dated the” 
ard April 1924, and printed in 85 Ind. Cas. 99, 


'Exscution of 


ee 


586 LEKA RAM V. @URDIAL, 


Dr. K.N. Katju and My. Gulzari Lal, 
for the Appellants, 

Mr, Bhagwati Shankar, for the Respond- 
ent, 

JUDGMENT.—The only question 
raised by these two connected appeals is as 
to the interpretation of a document. That 
was an agreement between a tenant of the 
name of Bhola and his land-holder as to the 
terms on which Bhola would be permitted 
to planta grove. The parties are agreed 
that Bhola was to become the owner of one- 
quarter of the grove, subject only to such 
restrictions as:were laid down in the agree- 
ment itself. One of these restrictions was 
that he should not sell this one-quarter 
share to any stranger, but only. to the pro- 
prietor by whose permission the grove was 
to be planted, or to co-sharers of such pro- 
prietor. As a matter of fact there has been 
no sale othe share in question but only a 
mortgage, and the whole point for us to 
determine is whether this prohibition, in 
terms directed only against a sale must 
be read either by necessary implication, 
or ona view of the position of the parties 
and theterms of the document as a whole 


as being also a covenant against mortgag-- 


ing. The learned Judge of this Court has 
held that the prohibition is directed against 
a sale to an outsider and that the proprie- 
tary rights which Bhola was to take under 
the agreement could not be further modi- 
fied except by express covenant. He holds 
that there was no covenant against mortgag- 
ing. In our opinion he was right in so 
deciding. This finding determines both the 
appeals, which we dismiss accordingly with 
costs. 


Z, X. Appeals dismissed, 





LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 189 or 1925. 

May 20, 1925. 

Present:—Mr. Justice Addison. 
LEKH RAM—Decrer-Hotper— 

i APPELLANT 
GURDIAL- AND OTHERS—ZJ UDGMENT-DEBTORS 
——RESPON DENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
decree—Step-in-aid of execution— 
Application, dzfective, wether operates to extend 
Limitation, , 


(88 I. 0, 1935] 


Appellant obtained a decree and applied for exeau- 
tion of it by attachment of immoveable property, A 
report was made on the application that the number 
of the suit given in the application was not correct, 
The Court thereupon passed an order that the appli- 
cation should be returned for amendment. The appli- 
cation, however, was not taken back by the decree- 


` holder and remained on the record and nothing further 


was done in connection with it: 

Held, that the application, although defective, was a 
step-in-aid of execution within the meaning of 
Art, 182 (5) of Seh. I to the Limitation Act and 
was sufficient to keep the decree alive. [p. 268, col. 1. 


Second appeal from an order of the Dis- 
trict Judge, Karnal and Rohtak, dated the 
25th November 1924, reversing that of the 
Subordinate Judge, Fourth Class, Jhajjar, 
District Rohtak, dated the 19th May 1924, 

Mr, Shamair Chand, for the Appellant, 

Mr. K. J. Rustomji, for the Respondents, 

JUDGMENT,.—The facts leading up to 
this second appeal are as follows:— 

The plaintiff obtained a decree on the 
22nd November 1919. He applied for exe- 
cution of that decree on the 4th November 
1920, and that application was in order, 
He next applied, on the 16th. August 1928, 
for’ execution by attachment of immeveable 
property. A report was made upon this 
application, on the 28th August 1923, that 
the number of the suit given in the ap- 
plication, namely, 816 of 1919, was not 
correct. Accordingly the Court passed an 
order, on the 30th August 1923, that the 
application should be returned for amend- 
ment. No one seems to have been present 
on that occasion and, as a matter of fact, 
the application was never taken back but 
remained upon the record. The next ap- 
ea put in wason the 18th January 


It was argued before the First Court 
that the application of the 16th August 
1923, being defective, could not be consider- 
ed asa step-in-aid so as to save limitation. 
The Court, however, held that the applica- 
tion of 18th January 1924, was within time, 
On appeal the District Judge reversed this 
decision and held that the application of 
the 16th August 1923, was not a step-in-aid 
and that the subssquent application was, 
therefore, barred by time. 

There are numerous rulings on the sub- 
ject, some before the passing of the new 
C. P. O., and some later. An.attempt was 
made to argue before me that O. XXI, r. 17 
of the new Code is not the same as s. 245 
of the old Code and that, therefore, the 
previous rulings are not applicable. The 
only distinction, however, between the two 


[88 I. C. 1995) 


Codes in this respect is that now there is 
an addition that if the application is 
amended within the time fixed it shall be 
deemed to have been an application in 
accordance with law and to have been pre- 
sented on the date when it was first pre- 
sented. Formerly it was held that the date 
of the filing of the application was the 

date of the amendment. This new provision 
therefore, prima facie only altered the old 
law in so far that now the amended ap- 
plication takes effect from the date when 
it was first filed and not from the date when 
it was amended. 

I shall refer to three Madras rulings. In 
Ramanandan Chetti v. Periatambi (1) it was 
held that an application for execution of a 
decree which did not comply in every 
particular with the requirements of s. 235 
of the C. P. ©. and which having been 
returned to the judgment-debtor for amend- 
ment, had not been proceeded with, might 
still suffice to keep the decree alive. Section 
239 of the C, P. C. corresponds to O. XXI, 
r. ll. of the new O. P. C., and it was as 
regards the provisions of this latter sec- 
tion that the application in dispute was 
defective. As there is no material differ- 
ence between the two Codes, this ruling, 
therefore, supports the appellant. 

The next Madras ruling is Vadivelu 
Pillai v. Maruda Pillai (2). This was de- 
cided under the new C. P. C. and lays 
down the same principles as the previous 
ruling. 

The third Madras ruling is Kamatchi 
Ammal v. Pichu Iyer (3). Again it was held 
that an execution petition returned for 
amendment but not represented may yet 
give afresh starting point for limitation. It 
was pointed out inthis judgment that r. 17 
of O. XXI, C. P. C., was an enabling one, 
which allowed certain defective application 
subsequently amended to be deemed ap- 
plications in accordance with law with effect 
from the date of the first presentation. This 
ruling, therefore, supports the view taken 
by me above that there is no material dis- 
tinction in this respect between the old and 
the new Code. 

The same view was taken in the Full Bench 
Reference of the Calcutta High Court, Gopal 
Chundar Manna v. Gosain Das Kalay (A), 

(1) 6 M. 250; 2 Ind. Dec. (N. s.) 453. 


(2) 26 Ind. Cas. 413. 
Ta 35 Ind. re 4 L, W, 103; (1916) 2°M. W. N. 


: 31M. L.J. : ; 
9 25 C. 594; 2C, W, N. 556; 13 Ind, Dee. (N. s.) 
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In the application discussed in that ruling 
right number ofthe suit and the date of 
the decree were not given, just asis the case 
in the application under my consideration, 
It was held that material defects only could 
vitiate an application, and that the above 
defects were not material, and that the 
application was good as a step-in-aid of the 
execution. 

In Joyanuddin Khan v. Jamiruddin 
Sarkar (5) the Calcutta High Court, how- 
ever, held that if an application for execu- 
tion was rejected under O. XXT, r. 17 as not 
being an. application in accordance with 
law, it would not operate to save limitation 
under Art. 182 of the Limitation Act. This 
was under the new ©. P. ©. No reference 
seems to have been madein the ruling to 
the previous Calcutta ruling quoted. 

The Calcutta High Court in Ishan 
Chandra Samui v. Dulal Chandra De (6) 
took the same view as in Joyanuddin 
Khan v. Jamiruddin Sarkar (5). The 
later Calcutta rulings are, therefore, in 
favour of the respondents. 

The Patna High Courtin Keshawesarindra 
Sahi v. Debendra Bala Dassi (7) held that 
an execution proceeding can only be vitiat- 
ed by material defects and that a mistake 
in entering the date of the decree in an 
application for execution is not a material 
defect so as to vitiate the proceedings. 

The Bombay High Court in Janardan 
Govind Karguppikar v. Narayan Krishnaji 
Karguppikar (8) held that an application 
made to a British Indian Court to transfer 
its decrees for execution to the Court of a 
Native State was a step-in-aid of execution 
within the meaning of Art. 182 of the Indian 
Limitation Act, although such an applica- 
tion was not provided for in the C. P. 0, 
This ruling goes very far in favour of the 
appellant. , 

On the other hand the Court of the Nagpur 
Judicial Commissioner in Meghraj Ram- 
karan v. Abdul Majid Khan (9), held that 
if an application was not duly amended 
within the time given by the Court, it 
was not an application “in accordance with 
law” within the meaning of Art. 182 of the 
Limitation Act so as to save limitation. 
This is in favour of the respondents. . 

The first Punjab ruling is In re Sri Ram 

(5) 37 Ind. Cas. 916; 210. W. N. 835. 

(6) 44 Ind. Cas. 220. 

(7) 48 Ind. Cas. 245; at pp. 254, 256: 4 P. L. J. 216: 
(1919) Pat. 121, 


69) 46 Ind. Cas. 56; 42 B. 420; 20 Bom. L. R, 421, 
9) 63 Ind, Oes. 971; 17 N, LU R.T, 


A) 
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v. Majid-ud-din (10), where it- was held that 
an application for execution of a decree not 
in accordance with the terms of the decree 
is not a step-in-aid of execution as contem- 
plated by the old ‘Art. 179 of the Limitation 
Act. This, however, is not quite in point, 
The next Punjab ruling is In re Shankar 
Lil v. Zorawar Singh (11). This followed. 
Gopal Chundar Manna v. Gosain Das Kalay 
(4), Kalka Dube v. Bisheshar Patak (12) and 
rulingsofvarious High Couris and it was 
held that if an application for execution 
defective in form contained a prayer for the 
-issue of a notice under s. 248 of the C. P. C. 
aud such notice’ issued itshould be treated 
a3 an application to take some step-in-aid of 
execution within the meaning of the old. 
Art. 179 of the Limitation Act. 
is in favour of the appellant. 
The latest Punjab ruling to which I was 
referred was. Baldeo Sahai v. Kankaya Lal. 
(13). It was held there that in considering 
whether.an application for execution of a 
decree is within time, it was not necessary 
to examine the previous applications. to 
ascertain whether they in all respects com- 
plied with the provisions of law. 
further held that the previous applications 
even if defective were still effectual to 
kesp the decree alive. 


The bulk of the authority thus is in. 
J, therefore, hold ` 


favour of the appellant. 
that the application of the 16th August 
1923, was step-in-aid of execution sufficient 
to keep the decree alive. 

[ accept the appeal and setting aside the 
order of the District Judge restore that of 
the Court of first instance which will pro+ 
ceed with the execution in accordance with 
law. There will be no costs. 

Z: K, Appeal accepted. 
L 98 P. R. 1901. 
(11) 116 P. R. 1907; 143 P. W. R. 1907. 

(12) 23 A, 162; A. W. N. (1901) 31. 

ACD 34 Ind: Cas. 955; 65 P. L. R, 1916; 


202 P, W. R. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Ssoonp CIVIL APPSAL No. 286-B or 1923. 
“March 29, 1924, - 
Present:—Mr. Kinkhede, A. J. C. 
SHAMPURI AND oTHERS—PLAINTIFFS— 
APPELLANTS 

VErSUS l 
PAMCHANDRA AND OTHERŞS—DErENDANTS 
l ` — RusSPONDENTS. 
Limitation Act (IX of 1908), ss. 6,7, Sch, I, Aris. 44, 


ra 
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This also. 


It was. 


[88 T. G. 19251 
l4— Hindu - Law—Joint family—Mother, whether 
lawful guardian of minor sons—Alienation by mother 
—Suit to challenge alienation—Limitation~—-One of 
several co-parcener's attaining majority, whether entitl+ 
ed to give discharge —Limitation, extent of. | p 
Under the Hindu Law the mother is the lawful 
guardian of her infant sons where the sons are the 
sole owners of their property. [p. 269, col. 2.] - 
Although a person, who manages the estate whether 
of a minor, who is the sole owner ọf the property; or 
of a co-parcenary in which he has a joint interest with, 
the minor, is entitled to be styled a manager, in 
matters of alienation the position of each is different. 
In one case the alienation is by a manager who has. 
no joint interest with the minor while in the other 
case he has. It is toan alienation of the latter kind 
that the description “alienation by a karta or 
manager” would strictly apply, as the alienation is by 
a ae having an interest in the joint property. 
1072 : 6 
A Hindu mother is the guardian of her sons but not 
the manager or karta in the technical sense of the 
term. Consequently, a suit by a minor to challenge’ 
an alienation made by his mother as his guardian is 
governed by Art. 44: and not by Art. 144 of Sch. I tọ- 
the Limitation Act. [ibid.]. 


Where there are several persons jointly entitled to. 
institute a suit, and some of them are under a dis-. 
ability, the running of time against all depends upon 
proof of the fact whether there is at least one of them 
who can give a discharge without the concurregce of 
the persons under disability. If there isno such 
person time does not begin to run against any of. 
them until one of them becomes capable of giving a 
discharge without the concurrence of the others or 
until cessation of the disability. [p. 270, col. 1.] 


It caunot be predicated of every Hindu family that 
an adult brother assoon as he becomes a major 
becomes the manager of the family and, therefore, . 
necessarily competent to give a discharge without the 
concurrence of the other members. Such competence 
depends upon several questions of fact and upon a 
variety of circumstances varying with different 
families, and unless the necessary facts are properly 
alleged and proved by the party who wants to 
deprive the persons under disability of the benefit of 
8. 6 of the Limitation Act, the claim cannot be thrown ° 
out as barred by limitation. [zbid.] 


The right of avoidance or of challenging an aliena- 
tion is a personal right which every co-oparcener: | 
enjoys in virtue of his position as such co-pareener in : 
a joint family owning joint or ancestral property and 
its non-enforcement does not depend upon the sweet 
will of any particular individual. It is the birth-right 


d 
7 


of every member and cannot be taken away by any- 


thing done or omitted to be done by another member 
of the family, unless that other could bind. the rest. 
[p. 270, col. 2.] 

A minor co-parcener in a joint Hindu family is not 
bound by the mere failure of a major co-parcener to ć 
avoid an alienation made by their guardian within 
three years of his attainining majority, especially 
where the alienation is found not to be supported 
wholly by necessity and, therefore, not binding as 
against the minor. |p. 271, col. 1.]. 

Although every act done by a joint tenant for the 
benefit of himself and his companions binds the 
others, it does not follow that a joint tenant is similar- 
ly hound by acts done by the others which prejudice 
him. [p. 270, col. 1.] l 

Oase-law considered, 


~ Lal 


[681. ©. 1925] 


` Appeal against a decree of the Second 
Additional District Judge, Amraoti, in Civil 
o No. 25 of 1923, dated the 28th June 
À Mr. D. T. Mangalmoorti, for the Appel- 
ant. 

Mr. E. E. Sanjana, for the Respondents. 

JUDGMENT. —I think this case is not 
approached from the correct stand point of 
view so far as the question of limitation Is 
concerned and after forming a proper con- 
ception of what is material to be decided in 
a case of the character. The main question 
is whether granting Art. 44 to be applicable 
it is to be read with s.7 of the Limitation 
Act, 1908, in the circumstances of this case, 
The plaintiffs Nos. 1 to 4 had an elder bro- 
ther Rampuri. They all lived under the 
guardianship of their mother Tulsabai. The 
latter alienated their property by means of 
a sale-deed, Ex. 1-D-13 or 1-D-14 dated 16th 
December 191], in favour of defendant 
No. 4 Deopuri fora consideration of Rs. 1,500 
out of which it has been found, that there 
was legal necessity for Rs. 600 only, the 
balance of consideration of Rs. 900 not being 
bindiag on the minors. The alienation was 
thus for legal necessity only partially. The 
defendants Nos. 1 to 3 exercised their right 
of pre-emption as against defendant No. 4 
and gota decree and entered into posses- 
sion on 16th August 1913 (Exs. 1-D-10 to 
1-D-12), 

It is found as a fact that Rampuri was 
born on 5th December 1897 and that he 
attained majority on 5th December 1915, 
and that he was major when he died. Both 
the Courts hold that time began to run from 
1915 under Art. 44 and that as he failed to 
sue within 3 years of his attaining majority 
the claim of the minor plaintiffs also was 

barred by time. It is an admitted fact 
` that Rampuri died without suing to set 
aside the alienation but whether at the date 
of his death 3 years had elapsed is not clear, 
on the contrary there is a finding that he 
died in 1916, which implies that he died 
before the expiry of the 8 years period. 
The Courts below have also found that the 
present plaintiff No. 1 attained majority on 
9th April 1918 which is more than 3 years 
prior to 20th January 1922, the date of the 
institution of the suit, and that consequent- 


ly the suit was dismissed as barred by limi-' 


tation. The plaintiffs appeal. 

They urge that mother is not the natural 
guardian of her minor sons and, therefore, 
Art. 44 was not applicable.: They rely on 
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Kothu v. Bel Singh (1), in support of this 
contention. I have already held in Ganpat 
Sambaji v. Mahadeo (2), that mother 
is the lawful guardian of her infant sons 
where the sons are the sole owners of 
their property and have also shown 
that the point was unnecessary to be 
decided in the case of Kolhu v. Bel Singh 
(1) as the minors were Gonds and were 
prima facie not governed by Hindu Law 
and that the head-note was rather widely 
stated. I still adhere to that view and hold. 
that the defendant No. 5 was the natural 
and lawful guardian of the present plaint- _ 
iffs and of Rampuri. It is contended that 
the motheris the manager and, therefore, 
the longer period of 12 years under Art. 144 
should be made applicable to this case of 
an alienation made by her as a manager 
as was the casein Asaram v. Ratan Singh 
(3). That case is easily distipguishable 
from the present one. Batten, A J. C., has 
pointed out in that case the distinction 
between an alienation by a manager and 
an alienation by a guardian. Although a 
person who manages the estate whether of 
a minor who is the sole owner of the pro- 


, perty, or of a co-parcenary in which he has 


a joint interest with the minor, is entitled 
to be styled a manager, in matters of aliena- 
tion, the position of each is different. In 
one the alienation is by a manager who has 
no joint interest with the minor while in 
the other he has. It is to an alienation of 
the latter kind that the description aliena- 
tion by a karta or manager would strictly 
apply, as it is by a person having an interest 
in the joint property. For this distinction 
J refer to the passage at p. 18 of Asaram v. 
Ratan Singh (3). The mother was thus a 
guardian but not the manager or karta in 
the technical sense of the term. Conse- 
quently the longer period cannot be made 
applicable. The alienation being, therefore, 
by a lawful guardian, Art, 44 applied to it 
and the same has been rightly applied in 
this case, 

The next question is whether the suit of 
the present plaintiffs is’ barred by limita- 
tion by reason of the inaction of Rampuri 
or of plaintiff No. 1 after each of them 
attained majority. This depends upon the 
applicability of s. 7 of the Indian Limi- 


(1, 66 Ind. Cas. 303; 17 N. L. R. 183; (1992) A. L R, 
CN.) 201, 

(2) 78 Ind. Cas. 946; (1924) A. T. R.-(W) 354. 

(3) 32 Ind, Cas, 242; 12 N. L. R. 12 at p. 18, 


` 
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tation Act, to the facts of the case. It is in 
this connection that I made my remark in 
the opening portion of my judgment that 
the case was decided without forming a 
clear conception of what is material for the 
decision of this point. 

I have pointed this out in more cases than 
one. Section 7 contemplates two cases 
(1) where there are several persons jointly 
entitled to institute a suit butone of such 
persons is under a disability, limitation will 
run against all provided a discharge can be 
given without the concurrence of such 
person, and (2) where no such discharge 
can be given, time will not run as against 
any of them (a) until one of them becomes 
capable of giving such discharge without 
the concurrence of the others, or (b, until 
the disability has ceased. The running of 
time against all, therefore, depends upon 
proof of the fact whether out of several 
persons jomtly entitled to sue, there is at 
least one who can give discharge without 
the concurrence of the persons under dis- 
ability. If there is no such.person time 
does not begin to run against any of them 
until one of them becomes capable of giving 
discharge, such discharge without the con- 
currence of other or until the cessation of 
the disability. It cannot be predicated of 
every Hindu family that an adult brother 
as soon as he becomes major becomes the 
manager and, therefore, necessarily com- 
petent to give discharge. Payment to one 
may notin every case operate as full dis- 
charge. This depends upon several ques- 
tions of fact and upon a variety of circum- 
stances varying with different families, and 
unless the necessary facts are properly 
alleged and proved by the party who wants 
to deprive the person under disability of 
the benefit of s. 6 of the Limitation Act 
the claim cannot be thrown out as barred 
by limitation. In this connection following 
Ganga Dayal v. Mam Ram (4) and Bai 
Keval v. Madhu Kala (5) I have pointed 
out in some of my previous decisions that 
unless the questions as to whether the 
major brother was or was not a manager, 
asa fact, and whether and if so when he 
became capable of giving discharge with- 
out the concurrence of others afid whether 
the right of suit was of such a nature as 
‘could be enforced jointly, are decided as 
questions of fact, it is not possible to decide 

(4) 1 Ind. Cas. 824; 31 A. 156; 6 A. L, J. 62. 


: 5) 64 Ind, Cas. 972; 45 B. 535 (540); 23 Bom. L. R, 
4194; (1922) A, I. R. (B.) 319. 
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upon the applicability or otherwise of the 
Ist or the 2nd part-of s. 7 of the Limitation 
Act, to such a case. If these questions are 
raised by the defendants anl are admitted 
by the plaintiffs then that may be a suff- 
cient basis for the Court to base its de- 
cision thereon. But a Court cannot assume 
facts without any admissions of parties or 
proof or other materials on record. 

It may not be out of place to point out 
here that the right of avoidance or of 
challenging an alienation is a personal right 
which every co-parcener enjoys in virtue of 
his position as such co-parcener in a joint 
family owning joint or ancestral property, 
and its non-enforcement does not depend 
upon the sweet will of any particular in- 
dividual. It is the birth-right of every 
member and cannot be, therefore, taken 
away by anything done or omitted to be 
done by another member of the family, 
unless that other can. bind the others. But 
here comes into play another principle of 
law which says that although every act done 
by one joint tenant for the benefit of him- 
self and his companions binds the others, 
it does not follow that he is similarly pound 
by acts which prejudice him. See observa- 
tions of Lord Ellenborough, C. J., in Right 
v. Cuthell (6), quoted by Sir Henry Drake- 
Brockman in Bapu v. Temsa (7). 

Moreover as pointed out by Sir Bose, 
A.J.O,in Moti v. Kanhaiya (8), the right 
to challenge is a personal right and it dies 
with theman. The right of Rampuri to 


challenge, therefore, died with him. But 


that had not the effect of releasing his in- 
terest in favour of the alienee, It enlarged the 
interest of the rest of the coparcenary. Each 
co-parcener’s right of avoidance being an 
independent right like the right of redemp- 
tion, it must be enforceable at his own in- 
stance. Once he makes his election to affirm 
an alienation he is personally bound by it; he 
cannot thereafter repudiate it, In other words 
it only creates a personal estoppel. I fail to 
see how the inaction of one co-paicener, even 
if he be the manager (other than the father) 
will bind the other minor co-parceners, if 
such manager cannot bind them even by 
his positive acts of alienations, much less 
would they be bound by the so-called tratifi- 
cation of the alienation already made by 
a guardian which may, at the most, be said to 


(6) (1804) 7 R. R. 752 at p. 754; 5 East 491; 2 Smith 
83; 5 Esp. 149; 102 E. R. 1158. 

(7) lend. Cas. 982; 8 N. L. R. 29 at p, 31, 

(8) 4 Ind, Cas. 797; 5 N, LR, 181, 
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follow from such inaction. Moreover, where 
an, adult brother sues for himself and on 
behalf of his minor brother he cannot give 
a valid discharge without the leave of the 
Court duly given by the Court after full 
consideration of the question whether such 
discharge is for the benefit or in the 
interest of the minor plaintiffs, I fail to 
see why the position should be in any way 
different when the discharge has to be 
given outside Court. Can it successfully be 
argued that once a discharge is given by 
the person who is the manager of the joint 
family the validity, scope and extent of 
such discharge or of the authority to give 
one becomes unquestionable? Do we not 
come across hundreds of cases where such 
questions have been raised and discharges 
given by one of the persons jointly entitled 
to the property have been successfully 
impeached, and they (discharges) have been 
upheld only partially to the extent -of the 
interest of the individual giving them ? 
Questions of benefit or legal necessity to the 
minorssought to be bound by such dis- 
charges given by manager have not been 
treated as irrelevant for the disposal of the 
question of the validity and the bind- 
ing character of such discharges, even 
though the fact of the discharge may 
be an admitted or a proved fact in any such 
cases. Ido not see any valid reason for 
holding that a minor co-parcener is bound 
by the mere failure of the major co-parcener 
to avoid the alienation within 3 years of 
his attaining majority, especially where it 
is found to be not supported wholly by 
necessity and, therefore, not binding as 
against him. 

As I do not find any material on record 
either in the pleadings or in the evidence 
to support the findings in para. 8 and 
10 of the judgment of the First Court that 
plaintiff No. 1 was as a matter of fact the 
de jure and de factomanager from the date 
of his attaining majority, they appear to 
me to be based on mere assumptions and 
not on legal testimony. I cannot, therefore, 
accept the finding of the lower Appellate 
Court as binding as against me in second 
appeal as there is no evidence to support 
it. Idonot find anything toshow what 
has happened since plaintiff No. 1 attained 
majority to deprive the rest of the 
plaintiffs of their right to avoid the 
alienation. There is nothing before me 
except-plaintiff No. Is mere inaction which 
in itself is not sufficient to disentitle the 
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rest of the plaintiffs at any rate from claim- 
ing the relief in their own right. I, there 
fore, set aside the decision on the authority 
of Damusa v. Abdul Samad (9). 

The real point to be decided in the case 
having been misconceived by all the parties 
concerned, and also by the Judges of the 
lower Courts, I think, I should in justice to 
them, give to the parties an opportunity to 
allege and proveor disprove such facts as 
are necessary for the proper adjudication of 
the rights of the parties according to law. 

I, therefore, remand the case to the First 
Court with direction to decide it after 
eliciting the necessary facts relevant to the 
question of the de jure and de facto manager- 
ship of plaintiff No.1 and his competency 
to give discharge without the concurrence 
of the minor plaintifs with advertence to 
the above remarks. The appeal ‘succeeds 
upon a point not pointedly urged in the 
grounds of appeal. I do not, therefore, think 
it proper to order refund of Court-fee paid 
on the memorandum of appeal to this Court. 
The costs of this Court as also of the lower ` 
Appellate Court will be borne as incurred. 
Those of the First Court will be costs in the 
suit and abide the result. 

Zz. K. Case remanded, 

9) 51 Ind. Cas. 177; 15 N. L. R. 97; . Li J. 700; 
ELT 36; (1919) M. W, N. 505, A Bout L R 990. 


(p e - 310; 24 C. W. N. 81; 470, 107; 46 L A. 140 


ALLAHABAD HIGH COURT. 
Execution First CIVIL APPEAL No. 194 
oF 1924. - 

March 27, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Boys. 

Babu RAGHUNATH PRASAD SINGH— 
OPPOSITE PARTY—APPELLANT 


Versus 
Babu LACHHMI NARAIN SINGH— 
ÅPPLICANT— RESPONDENT. 

Limitation Agt (IX of 1908), Sch. I, Art. 182 (5)—..: 
Execution of decree—Objections—Application to send. 
for record, whether step-in-aid of execution 

Where inexecution ofa final decree for partition 
the judgment-debtor raised certain objections and 
in order to repel those objections it Was necessary 
for the decree-holder to bring before the Execution 
Court the record of the suit and the final decrees 
passed therein, and he made an application that the- 
record may be sent for; 


. 
` 


JP 
_ Held, thatthe application of the decree-holdér was 
an application to ‘take a step-in-aid of execution 
within the meaning of Art. 182 (5) of Sch. I’ to the 
Limitation Act and operated to extend limitation. 
Abdul Kadir Rowther v, Krishna Malamal Nair, 23 
Ind. Cas. 533; 38 M. 695; 1. W, 271; (1914) M. W.N. 
563; 26 M. L. J. 433; 15 M. L. T. 305, referred to. 


First appeal from a decree of-the Sub- 


ordinate Judge, Gorakhpur, dated the 17th 


November 1923. - 


Messrs. B. E. O'Conor and Ramnama 


Prasad, for the Appellant. 
Dr. M. Walt Ullah and Mr. 
Sinha, for the’ Respondent. 


Shiva Prasad 


JUDGMENT .—Thisisa decree-hold er’s: 


appeal arising out of an execution of a 
decree. The application has been dismissed 
onthe ground that it was barred by limi- 
tation. The only objection that was con- 
sidered by the Court below and which has 
been argued before us is as to whether the 
step taken by the decree-holder on the 26th 
of April 1919 amounted to step-in-aid of 
the execution of the decree within the 
meaning of Art. 182, sub-cl. (5) of the 
Limitation Act. ‘The learned Subordinate 
Judge has come to the conclusion thatit 
did not amount to such a step. 

After much trouble we have been. able 
to ascertain what exactly happened. 
The suit’ was one for partition of con- 
siderable properties and a final decree 
for partition was passed as early as 1912. 
About the 26th of April 1919 there 
were several objections raised by various 
judgment-debtors to the previous applica- 
tion for execution. On the 26th of April 
1919, the decree-holder put in an applica- 
tion praying that the record of the original 
case should be sent for in order that the 
various objections may be disposed of. He 
stated that the record was necessary for the 
purposes of their disposal. We may men- 
tion that among- the objections raised there 
were objections that the amount claimed 
in the decree was not proper and that for 
certain items.at least the judgment-debtors 
should have been given credit for. On the 
26th of April 1919 the Court first passed 
an order that it was necessary to examine 


the final decree.which had beenesent on to. 


the amin along with a parwana for delivery 
of possession and it ordered that the decree 


should be sent for from him. Later on the | 
Court ordered that the record should also be | 


sent for. 


* The question. before us is whether the ; 
application of the decree-holder that the . 
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record- should be.sent for, which -he ‘filed 
on the 26th of April 1919, was an application 
to take a step-in-aid of the execution. We 
are far from saying that every application , 
made to send for a record made by a 
-decree-holder necessarily amounts to such 
a step, for every ĉase must depend: on its 
own facts and circumstances. If an applica- 
tion is not a bona fide one or is absolutely 
unnecessary and futile, it may fall short of 
amounting tosuch a step. But in this case 
in view of the objections which had been 
raised, it was essential that the record, or, 
atany rate, the final decree should be before 
the Court. The Court, before whom -the 
application was made, considered that it 
was necessary, and actually granted the 
application. The step taken by the decree- 
holder was ‘certainly in prosecution of his 
application for execution and in order to 
get rid of the objections which were an 
obstacle inthe way. We, therefore, think 
that it did come under Art, 182 (5) of the 
Limitation Act. 

We may refer to the case of Abdul Kadir 
Rowther v. Krishna Malamal Nair (1) which, 
though not exactly similar to the present 
case, is somewhat analogous. The present 
application was filed on the 26th of 
April 1922 just within- three years, of 
the step taken on the 26th of April 1919 
and was, therefore, within limitation. The 
result, therefore, is that this appeal is allow- 
ed, the decree of the Court below is set 
aside, and the case sent back to the Court 
below for disposal according to law. In 
view of the trouble which has been caused 
to usin trying io ascertain for ourselves. 
what the facts are we direct that the. 


parties should bear their own costs of this 
appeal. l 
Z. K. Appeal allowed, 


(1) 23 Ind. Cas. 533; 38 M. 695; 1L. W. 271; (1924) » 
M. W. N. 563; 26 M. L. J. 433; 15 M. L. T. 305. 
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LAHORE HIGH COURT. 
Criminal APPEAL No. 255 or 1925. 
April 3, 1925. 

Present :—Mr. . Justice Broadway. 
ALLAH RAKHA—Convict—APPELLANT 
VETSUS 
EMPEROR—RgsponpDEnt. 

Penal Code (Act XLV of 1860), ss. 84, 825—Attempt 
to abduct by persons armed with dangerous weapons 
—Grievous hurt caused to persons resisting attempt— 
Common liability of accused. 

Accused, four in number, joined together to for- 
cibly carry off a girl while she was sleeping in her 
own house and proceeded to do so armed with dangs 
and chhavis, and in the course of the attempt to carry 
off the girl grievous hurt was caused to the friends 
and relatives of the girl: 

Heid, that it must be assumed that all the accused 
had the knowledge that in the’ attempt to carry off 
the girlit might be necessary to use the dangs and 
chhavis that they were armed with, and that, the use 
of such weapons would in all probability result in 
grievous hurt being caused to persons attempting 
to prevent the girl being carried off, and that, con- 
sequently, by virtue of s. 34 of the Penal Code, all 
the accused were guilty of the offence of voluntarily 
causing grievous hurt. [p. 274, cols. 1 & 2.] 


Appeal from an order of the Additional 
District. Magistrate, Amritsar, dated the 
80th January 1925. 

The Government Advocate, for the Re- 
spondent. 


JUDGMENT.—On the night between 
the 6th-7th September, 1924, Musammat 
Zainab Bibi, a potter girl aged about 14 
years, was forcibly carried away by four per- 
sons whi'* she was sleeping with members 
of her fa..ily in their premises by the Gil- 
wali Gate outside Amritsar City. The 
abductors were resisted and being armed 
with dangs and chhavis struck the girl's 
relatives injuring Musammat Rahim 
Bibi, Musammat Jhando and Mehr 
Bakhsh. Musammat Rahim Bibi who is 
the -wife of Rahim Bakhsh had her right 
arm fractured. Musammat Jhando who was 
on a visit from Lahore to these people, had 
her eighth rib on the right side fractured, 
Mehr Bakhsh received injuii.. . . 
scapular region and on the foot. Thee 
injuries were, however, simple. The matter 
was reported at cree atthe Police Station 
and it was said “at four persons had com- 
Mitteu lo offence. 


- On the Ist of November 1924, information 
Was given to Pandit Kishoi lal, Sub-Inspec- 
tor, Hissar District, by one Sobha Singh, a 
jat of Kingra village in that distriet, to 
the effect that there was.a minor girl who 
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had been abducted and was being kept in 
confinement by Mehr Singh and Kehr Singh 
and was to be sold. On receipt of this 
information the Police went to Kingra, sur- 
rounded the house of Kehr Singh and Mehr 
Singh and'in one of the rooms found 
Musammat Zainab Bibi and one Madho. 
Madho was suffering from small-pox and 
gave his name as Banta. Musammat Zainab 
Bibiis said at first to have given her name 
as Santi but subsequently disclosed her 
identity with the result that on her state- 
ment Madho and Allah Rakha were sent 
up by the Police charged with having 
abducted Musammat Zainab Bibi under s. 
366, Indian Penal Code, and with having 
caused grievous hurt to Musammat Rahim 
Bibi and Musammat Jhando. Two other 
persons, namely, Nur Mohammad and Gama 
were named in the challan as co-accused 
but shown as absconding. As the result of 
the trial both Madho and Allae Rakha 
were found guilty and sentenced. Madho to 
four years’ rigorous imprisonment including 
three months’ solitary confinement under 
s. 366 and two years’ rigorous imprisonment 
under s. 825, Indian Penal Code, while 
Allah Rakha was sentenced under s. 366, 
Indian Penal Code, to three years’ rigorous 
imprisonment and under s. 325, Indian 
Penal Code, to two years’ rigorous im» 
prisonment. The sentences in both cases 
were to run consecutively. 


Against this conviction and sentence Allah, 
Rakha alone has preferred this appeal 
through the Jail in which heis confined. I 
have carefully perused the evidenceon the 
record paying particular attention to Ka, 

hé 
niakes a very detailed statement and gives 
a gruphic accuunt of the way in which she 
was carried off and taken on foot, travel- 
ling by night, all the way from Amritsar 
to Kingra in. the Hissar District where she 

‘as. ullimately plae ai che ti se of 
‘elx Singh and Mehr Singh and from 
where she was later rescued by the 
Police. According to her statement she 
was taken away to a plantain grove at 
about one kos from her home in Amritsar 
and there sabjected to rape by all her cap- ” 
tors. Apparently on the journey down to 
Hissar she was raped by all the four per- 
sons about every other night. .She says 


‘that on the night when she was carried off 


she was asleep in the verandah of her house 
when she was suddenly seized hy Madho 


= 


-ohi 


“who swung her on his back and carried 


her off. She bas sworn positively that 
Allah Rakha was one of the four persons 
who took her away and who subjected her 
to the treatment referred to above. That 
she would have had every opportunity of 
seeing these four persons cannot be deni- 
ed and nothing has been elicited in cross- 
examination to throw any diseredit- on her 
testimony. Musammat Jhando, who was a 
stranger and was a guestin the house, was 
unable to identify either of themen sent up 
for trial. Musammat Rahim Bibi who, un- 
doubtedly, came to close quarters with the 
abductors says that she recognised all the 
four menas persons who.had been visiting 
the house of one Rustam who lived a 
few doors off. Bassa, the husband of 
Musammat Zainab Bibi, says that he iden- 
tified Allah Rakha at village Laliani in 
the Lahore District. There is no evidence 
as to how the identification parade was held 
and I, therefore, cannot attach any weight 
to evidence of this description. The state- 
ment of Rustam, however, who is pro- 
secution witness No. 9 appears to be 
worthy of credence. According to him 
Allah Rakha, the appellant, used to live ina 
room at a distance of two rooms from his 
house. Allah Rakha was a day labourer 
and used to be constantly visited by Madho 
while the two absconders also lived with 
him (Allah Rakha appellant) Rustam does 
not give any evidence with regard to the 
actual occurrence, but merely shows that 
Allah Rakha used to live quite close to 
where the crime was committed and had 
left his abode about four ‘or five weeks before 
the occurrence. ; 

“So far asthe abduction or kidnapping 
of Musammat Zainab Bibiis concerned, there 
‘appears to be no reason whatever to doubt 
the appellant's participation in the aet and 
the conviction under s. 366, Indian Penal 
Oode, is well founded. When four persons 
join together to forcibly carry off a girl while 


. sheis actually sleeping in her own house 


‘and proceed to do so armed with. dangs 


‘or chhavis, it appears to me quite justifiable 


to assume that all of them hgd the know- 


‘ledge that it ‘might be necessary to use 
‘the dangs and chhavis they were armed 


with; and that the use of such weapons 


‘would in all probability result in grievous. 


hurt being caused to persons attempting 
to prevent the girl being carried off, and, 
therefore, when, as a matter of fact, in the 
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course ‘of the: attempt, grievous hurt is 
caused to more than: one of the unfortunate 
victim's friends and relatives, it seems to 
me that all must be regarded as being 
responsible for the grievous nature of the 
hurt caused. It is not possible from the 
evidence on- the record to say which of the 
four persons alleged to have taken part In 
the offence actually struck the blows which 
fractured the arm of Musammat Rabim 
Bibi and the rib of Musammat Jhando. 
But under s. 34 the appellant must be 
held responsible for the offence as well 
Ranchhod Sursang v. Emperor (1) and, J, 
therefore, maintain the convictions as well 
as the sentences under both the sections and 
dismiss the appeal. 


Z. K. Appeal dismissed. 


(1) 87 Ind. Cas. 600; 26 Bom. L. R. 954; (1924) A. I. 
R. (L.) 502; 26 Cr. L. J. 1000. 
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RANGOON HIGH COURT. 
ORIMINAL APPEAL No. 499 oF 1924. | 
June 14, 1924. 
Present:—Mr, Justice Carr, 
NGA MYAING— APPLICANT 
versus 

 EMPEÊROR-—-OPPOSITE PARTY. 


Criminal trial—Conviction set aside by High Court ` 


—Committal to Sessions directed—-Procedure in Com- - 
‘mitting Magistrate's Court, 


Where an accused person is tried and convicted by 
a Magistrate, but the conviction and sentence are set 
aside by the High Court and the latter directs ,that - 
the accused be committed to Sessions, all that the 
to re-open the original 
proceedings, frame afresh charge, explain it to the 
accused, require him to give in his list of witnesses 
for Sessions, examine, if he thinks fit, any of those 
witnesses, who have not already been examined and 
then to write a short formal order of committal as 
under the orders of the High Court. It is not neces- 
sary in such a case to open’ a new proceeding and 
take all the evidence over again. 
Criminal appeal. from an order of the 
Sessions Judge, Bassein, in Sessions Trial 
No. 20 of 1924. i oY 


JUDGMENT.—There has been a great | 


a8 1. 0. 1928} 
waste of time and energy in this case. The 
accused was. first tried by the Headquarters 
- Magistrate of Bassein, who convicted him 
of theft. On a reference by the Sessions 
Judge I set aside the conviction and sen- 
tence and directed that. the accused be 
committed to Sessions. ~ 

The Magistrate-—-the successor of the ori- 
ginal Magistrate—then opened a new .pro- 
ceeding and took all the evidence again, 
ending up by writinga committal order of 
over four pages of typescript. All this was 
quite unnecessary. All that he should have 
done was to re-open the original proceed- 
ings, frame a fresh charge and explain it 
to the accused, require him to give in his 
list of witnesses for Sessions, examine (if he 
thought fit) any of those witnesses who had 
not already been examined, and then write 
a short formal order of committal as under 
the orders of this Court. ; 

a * 7 we Ok E pt 4 
Order accordingly. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 127 or 1925. 
March 17, 1925. 
Present:—Mr. Justice Walsh and 
Mr. Justize Mukerji. - 
MAHADEO AND ANOTHER—ACCUSED— 
APPLICANTS 
versus 


EMPEROR—Opposite Party. 

U. P. Excise Act (IV of 1910), ss. 60, 71—Possession 
of implements for manufacture of liquor—Proof, 
necessary—Possession of liquor—Liquor found in 
locked room—Key in possession of accused—Burden 
of proof. 

In order to support a charges under s. 60 (f) of the 
U.P. Excise Act relating to possession of implements 
for the. manufacture of an excisable, article, it must 
be ‘explained to the Court what the implement is 
and for what purpose, it is supposed, it is in the 
possession of the accused. The officers of the Excise 
Department are experts in these matters and Magis- 
trates and other Tribunals are not supposed to be 
familiar with implements of distillation and require 
to bs instructed in matters which are unconnected 
with their own work. [p. 275, col. 2.] 

Where liquor is discovered from a locked room the 

key of which was inthe possession of the accused, 
it must-be presumed that the accused knew what was 
inside the room, and theonusis on him of accounting 
satisfactorily for such possession. [p. 276;.col: 1.] 
“ Oriminal~-appeal- from an order of the 
‘Magistrate, First Class, Azamgarh, dated 
the lst November 1924. . 

Mr. J. M. Banerji, for the Applicants. 


“ The Government Advocate, for the Crown, 


ars Sy À oe Ay 
"Maiiabio v. EMPEROR: 


“law under this Act if it were correct. 
discusses what would have been likely to 


Ng Hi 
JUDGMENT. —We have come ‘to the 
conclusion that this appeal must. succeed. 
It has been brought ona question of prin- . 
ciple, and we are bound to say that the 
Magistrate, no doubt, doing his best to give 
the accused, as he said, a sort of vague 
benefit of the doubt, has misunderstood 
the legal position in a way which would be 


very serious for the administration of the 
He 


have been found in the house of the accus- 
ed if the accused had been carrying on 
illicit distillation of liquor. That was not 
the charge. He says that he also inspected 
the room and there was no evidence of 
distillation, That also was not the charge, 
and he, therefore, allowed his mind to be 
diverted by irrelevant considerations. He 
then comes to the conclusion, apparently 
with great hesitation and asan element of 
doubt, that the articles discovered in the 
room were kept there withou# the know- 
ledge of the accused. That is quite irrele- 
vant. He also holds, contrary to fact and 
law, that they were not in their possession. 
It, therefore, appears that the whole founda- 
tion ofthe judgment and the reasoning 


‘upon which it proceeded is destroyed, and 


we have to give an independent consider- 
ation to the. case. The charge was of 
being in possession under s. 60 (a) of an ex- 
cisable article, and under s. 60 (f) of imple- 
ments for its manufacture. We are of 


‘opinion that the charge under s. 60 (f) is 


not sustainable. One may probably not be 
far wrong inferring that the pipe which 
smelt of spirit and one end of which fitted 
the hole in the pot, was used, as Mr. J. M. 
Banerji for the respondents properly des- 
cribed, as a sort of strainer. It would 
appear that the liquor was poured into the 
tin, and kept there for sale or for storing 
purposes. If Inspectors of the Department 
rely upon a charge under s. 60 (f) relating 
to implements, they must explain to the 
Court what the implement is, and- for what 
purpose they suppose if is in the possession 
of the accused. ‘They are experts in these 


. matters, and Magistrates and other Tribu- 


nals arenot supposed to be familiar with 
implements of distillation, and require to 
be instru&téd in matters which are uncon- 
nected with their own work. Therefore, 
that part of the charge must be dismissed, 
But the liquor was, undoubtedly, excisable 
liquor, and nobody: knew it better than 
Mahadeo avg; Baldeo, because they hag 
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originally sold under a license from Govern- 
ment, which appears to be, from what 
Mahadeo has told us, a very profitable 
business. The position is this. The In- 
spectors made a sudden raid in this village 
and went, quite early on a September 
morning, to the premises of the accused, 
and searched their house. The fact that 
they searched the house for nearly an hour is 
conclusive to our minds that they had no 
previous information as to anything stored 
there, or as to any excisable articles which 
had been deliberately planted on the accused 
to thé knowledge of the Inspectors. They 
had suspicions, otherwise they would not 
have searched, and they were justified, as 
it turns out, in the suspicions which they 
had. Having unsuccessfully searched the 
house, they founda room, adjoining. Now 
if that room had been cut off from the 
residence and could be truly described as 
quite separate and ata distance from the 
house, it might have raised an element of 
doubt in the case. But the room is really 
part of the structure, and connects with the 
house by a door. The door was locked. 
The key wasin the possession of Baldeo 
accused. To hold that the owner of the 
house who was in possession of the key, 
did not know what was inside the room, in 
the absence of very strong evidence to the 
contrary, appears to us Strange. At any rate 
onthe production of the key, this liquor 
and strainer were found inside. 
Magistrate was wrong in holding that these 
were not ir possession of the accused. They 
were, aud that threw upon them the onus, 
bys. 71 of the Excise Act, of accounting 
satisfactorily for such possession. There 
is realy no accounting. There is a vague 
suggestion of planting by a rival in tradé 
but itis to be observed that, so far as we 
know, the visit of the Inspectors that day 
to the villagé was a surprise, and it is difi- 
cult to beleve that anybody, even a rival 
in trade, would beso rash as to put his 
head, so to,speak, in the lion’s. mouth, and 
go to the spot carrying 3 seers of liquor. 
The first question to be asked him would 
be how are you in possession of that liquor. 
We think this suggestion is somewhat 
far fetched. The other suggestion is that 
the dismissed servant Dwarka had done it. 


It is difficult to reconcile this with the facts - 


of the case. Dwarka could not have known 
when the Inspectors would visit the village. 
The suggestiof is that he must have placed 
it there to spite his master days before, 
a e 7 || Ma E. T a 
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but there is. no reason why he should have 
done so, as Dwarka’s dismissal took place 
that very day. We think it is one of those 
eases in which the accused, having origin- 
ally held a license and finding it profit- 
able, thought they could puta little extra 
money into their pockets by the mean act 
of profiting themselves by robbing the 
public. If they want to carry on this busi- 
ness they “must procure a proper license. 
On the other hand, they have already suc- 
cessfully defended themselves before the 
Magistrate, and we knowthat they must 
have incurred expenditure by being repre- 
sented here. We take that into account, 
and while convicting them of the offence 
under s. 60 (a) we think the justice of the 
case will be met by inflicting a fine of 
Rs. 100. We, therefore, allow the appeal 
convict both Mahadee and Baldeo of possess: 
ing excisable articles under s. 60 (a) of the 
Excise Act, and fine each of them the sum 
of Rs. 50. We allow three weeks for pay- 
ment. If the amount is not paid within 
that time they must in default of payment 
suffer three weeks' simple imprisonment. - 
Z. K. ' Appeal allowed. 


RANGOON HIGH COURT. 


CRIMINAL APPEAL No. 485 or 192° 
| July 3, 1924. 
Present;+Mr. Justice Brown. 
DAWSON AND aNOTHER—APPELLAN 
Cereus 
EMPEROR—OrPosıTE PARTY. 
Criminal Procedure Code (Act V of-1898), s. 
Trial by Magistrate for offence within his jur : 
tion—Facts disclosing offence triable by Cow.» 
Session—Procedure-—Conviction by Magistrate, wr- 
ther illegal. | l 
Where the facts disclose an offence within the 
jurisdiction ofa Magistrate, it isnot correct to say 
that he is not empowered. by law to try the person 
charged for the offence which is within his juris- 
diction, because the facts disclose a more serious 
offence which is beyond his jurisdiction. No doubt, 
it is improper on the part of. a Magistrate to 
intentionally ignore circumstances of aggravation 
which show that an offence beyond his jurisdiction 
has in fact been committed aswell as an offence 
within his jurisdiction, but his proceedings would not 
be void. [p. 278, col. 1.] 
- Where a Magistrate in trying an offender for an 


. offence which he is empowered to try discovers that 


there is a prima facie case of an offence triable by the 
Court of Segsion, the proper course for the Magistrate 
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to adopt is to commit the case to the Court of Session 
and if he fails todo so his proceedings may have to 
be setaside but they cannot be regarded as being 
absolutely void. [p. 277, col. 2.] 

Mir Moze Ali v. Emperor, 54 Ind. Cas. 58; 23 0. W. 
N. 1031; 20 C. L, J. 132; 21 Or. L. J. 10, Lekhraj v. 
Emperor, 8 Ind. Oas. 389; 31 P. R. 1910 Cr.; 194 P. L. 
R. 1910; 11 Cr. L. J. 639, Queen-Empress v. Gundya, 
13 B. 502; 13 Ind. Jur. 469; 7 Ind. Dee. (N. s.) 333, 
King-Emperor v, Ayyan, 24 M. 675; 2 Weir 699, Sub- 
rahmania Ayyar v. King-Emperor, 25 M. 61; 11 M. L. 
J. 233; 3 Bom. L., R. 540; 28 I. A. 257; 5 0. W. N. 8686; 
; À Weir 271 & 712; 8 Sar. P. O. d, 160 (P. C.), referred 

0. ' 

Criminal appeal from an order of the 
Westera Sub-Divisional Magistrate, Ran- 
goon, in Criminal Regular Trial No. 1588 
of 1923. . 

Messrs. Keith, Vakharia and Villa, for the 
Appellants. 

Mr. Eggar, Government Advocate, for the 
Crown.. 

JUDGMENT. —In September last the 
first appellant, Dawson, was a Sub-Inspector 
of Police in the Detective Department in 
Rangoon, and the second appellant, Nadan, 
a Police Constable. They have both been 
found, guilty of causing hurt to a boy, 
Venkaswamy, and of wrongfully confining 
him for the purpose of extorting a con- 
fession from him. Dawson has also been 
found guilty of wrongfully confining the 
boy ona further charge. Dawson has been 
sentenced to three concurrent terms of one 
year’s rigorous imprisonment under the 
provisions of s. 323, 342 and 348 of the 
Indian Penal Code, and Nandan to two 
concurrent terms of six months’ rigorous 
imprisonment under ss. 323 and 348. Both 
appellants entirely deny their guilt, and 
a number of legal points have been raised 
on their behalf. The evidence on which 
they have been convicted isto the effect 
that they caused hurt to the boy for the 
purpose of extorting from him a confession. 
if that evidence is believed then the ap- 
pallants are guilty of an offence under the 
provisions of s. 830 of the Indian Penal 
Code. That is an offence which is triable 
only by a Oourt of Session, and it is con- 
tended that as the Magistrate had no juris- 
diction to try an offence under s. 330, his 
whole proceedings must be regarded as 
void. Two authorities have been cited in 
support of this contention. In the case of 
Mir Moze Aliv. Emperor (1), the evidence 
against certain accused persons if believed 
would have established a charge of rape. 
A First Class Magistrate enquired into the 

(1) 54 Ind. Cas’ 58; 23 O. W. N. 1031; 200. Lid. 
132; 21 Or, L. J. 10.. 
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case, and came to the conclusion that the 
story of rape was probably an exaggera- 
tion. He accordingly tried the case himself 
and convicted the accused of offences 
under the provisionsofs. 354 of the Indian 
Penal Code and of various other minor 
offences. 

It was held that the accused ought to 
have been committed to Sessions, and the 
Magistrate was directed to draw up charges 
with regard to the alleged rape and to com- 
mit the accused to the Court of Sessions 
for trial. In the case ot Lekhraj v. Em- 
peror (2), an accused person had. been con- 
victed under the provisions of s. 420 and 
468 of the Indian Penal Code by a First Class 
Magistrate for forging a hundi. It was held 
that as a hundi isa valuable security, the 
offence charged really fell uuder s. 467 
which is only triable by the Coust of Ses- 
sion. ‘The whole proceedings of the Magis- 
trate were set aside as far back as and 
including the charge. se 


The view taken was that the fact that the 
offence included a minor offence did not 
give the Magistrate power to deal with the 
case, In neither of these cases was it defin- 
itely laid down that the proceedings of the 
Magistrate were void, nor is it easy to see 
how it is possible to take that view. Sec- 
tion 530 of the Cr. P. O., lays down that if 
any Magistrate not being empowered by 
law in this behalf tries an offender, his 
proceedings shall he void. In the present 
case the Magistrate has tried an offender 
for offences under the provisionsof ss. 323, 
342 and 348 of the Indian Penal Code all 
of which offences he was empowered to try. 
It may be that the appellants committed 
a more serious offence punishable under 
the provisions of s. 330, but it wasnot an 
offence under that section which the Magis- 
trate actually did try. If he found that 
there was a prima facie case of causing hurt 
in order to extort a confession, then the 
Magistrate's proper course was obviously to 
commit the case to the Court of Session, 
and if it can be shewn that the appellants 
have soffered any injustice from the pro- 
cedure adopted by the Magistrate the con- 
victions would have to be set aside, But 
that is a very different thing from the 
proceedings being absolutely void. This 
view of the law has bsen taken by the 
High Courts of Bombay and Madras in the, 


(2) 8 Ind. Oas. 389; 31 P.R. 1910 Cr; 194 P.L R. 
1910; 11 Or. L. J. 639. 
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cases of Queen-Empress v. Gundyea (3) and. 
King-Emperor v. Ayyan (4), In the latter 
of these cases an accused person had been 
convicted by a Magistrate of the First:Class 
under the provisions of s, 
convictions were set aside by the Sessions 
Judge on the ground that the offence 
disclnsed was an offence under s. 195 of 
the Code which was exclusively triable by 
the Court of Sessions. Their Lordships in 
the course of their judgment on revision 
remarked: “In the present case the Deputy 
Magistrate did not try accused for: an 
offence beyond his jurisdiction. He tried 
him for an offence punishable under 
s. 193, Indian Penal Code, 2. e., for an 
offence triable by a First Class Magistrate 
and, therefore, within his jurisdiction. His 
proceedings were not void, and the Sessions 


Judge was wrong in treating them as void.. 


Where the facts disclose an offence within 
- the jurisdiction of the Magistrate it seems 
.to us a complete fallacy to say heis not 
empowered by law to try the person 
charged for the offence which is within his 
jurisdiction because the same facts disclose 
amore serious offence which is beyond his 
jurisdiction. He is expressly so empower- 
ed. Whether in so doing he adopts a pro- 
per course is another question. -No doubt 
it is improper on the part of a Magistrate 
to- intentionally ignore circumstances of 
aggravation which show that an offence 
beyond his jurisdiction was in fact cam- 
mitted as well as an offence’ within his 
jurisdiction, as for instance if-a Second 
Class Magistrate should ignore the viol- 
ence used in committing theft...(s 379) 
instead of sending the accused before a 
First Class Magistrate to be tried for robbery 
(s. 392). Here the action of the Sécond Class 
Magistrate would be improper, but his pro- 
ceedings would not be void.” 


This is a very lucid and to me very 
convincing exposilion of the law on the 
subject. It has been suggested on behalf 
of the appellants that this decision - was 
prior to the ruling of their Lordships of 
the Privy Council in the case of Subrah- 
mania Ayyar v. Emperor (5), But I 
am unable to see how that ruling is in 
any way pertinent to the point at present 


i 13B. 502; 13 Ind. Jur. 469;7 Ind. Dec. (x. s.) 


3 24 M. 675; 2 Weir 699. . 

25 M. 61; 11 M. L. J. 233; 3 Bom. L. R. 540; 281. 
A. 257; 5 O. W. N, 866; 2 Weir 271 & 712; 8 Sar, P, O. 
J. 160 (P. O). f 
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in issue. What their Lordships laid down 
was that.a disregard of a clear rule of 
law as~ to a mode of trial could not be 
regarded as a mere irregularity which 
could be cured by the provisions of s. 
537 of:the Cr. P. ©. 

In the present case there is no clear rule 
of law which has been disregarded: I am of - 
opinion that the proceedings of the Magis- 
trate are not void onthisground* * * 

Z.K. Order accordingly. 
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MADRAS HIGH COURT. 
Criminat Revision Case No, 307 or 1924. 
(CRIMINAL REVISION PETITION No. 258 

i or 1924.) 
November 5, 1924... 
- Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
V. JANAKIRAMAYYA— COMPLAINANT 


l —PETITIONER ô 


Í i VETSUS < 
NIMMACADDA BRAHMAYYA— 


ACCUSED— RMUSTONDENT. 

Limitation Act (IX of 1908), s. 5—Criminal Appeal 
filed out of time—Sufficient cause to excuse delay, 
absence of-~Procedure—Appeal, wrong acceptance of 
—Acquittal——_Revision—Interference by High Court. 

A criminal appeal filed after the expiry of the pre- 
scribed period of limitation may be admitted if the 
Court is satised that the appellant had sufficient 
reason for not preferring the appeal within the period 
of limitation. Where the Appellate Court’ is not 
satisfied that there was sufficient reason to-excuse the 
delay, it has no power to extend the period and admit 
the appeal. The proper procedure in such a case 
would beto movethe High Court to exercise its 
powers of revision. j 

Surta Singh v. Emperor, 59 Ind. Cas. 556; 1 L. 508; 
92 Cr. L. J. 124 and Rehman v. Emperor, 83 Ind. Cas. 
499: 5 L. L. J. 477; (1923) A. I. R. (L.) 662; 26 Cr. L.J. 
19, relied on. 

Where, however, a criminal appeal was wrongly 
admitted out of time, an order of acquittal will not be 
interfered with in revision by the High Court, unless 
there has been any gross miscarriage of justice which 
ought to be remedied. 


Petition, under ss.":435 and 439 of the 
Cr, P. O., 1898, and s. 107 of the Government 
of India Act, praying the High Court to 


‘revise the judgment of the Court of the 


Sub-Divisional Magistrate, Bezwada, in 
Criminal Appeal No. 58 of 1923, preferred 
against that of the Court: of the Stationary, 
Sub-Magistrate in ©. ©. No, 565 of 1923. ; 
Mr. V. Suryanarayana, for the Petitioner, 
The Public Prosecutor, for the Crown, _ 
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ORDER. E 

Wallace, J.—The first point raised in 
this petition is whether the lower Appellate 
Court had jurisdiction to admit a criminal 
appeal which was out of time, that Court 
itself finding that the appellant had not 
shown convincing reasons for not presenting 
it in time. The provision of law applicable 
is s. of the Indian Limitation Act, and 
under that provision the Court cannot 
extend the time unlessit is satisfied that 
the appellant -had sufficient cause for not 
preferring the appéal in time.” The lower 
Appellate Court ‘vas not so satisfied and, 


therefore, had no authority to extend the | 
Its proper. 
procedure would have been to move this. 


period and admit the appeal. 


Court to exercisé its powers of revision. 
As to whether we should now interfere 
and reverse the acquittal, it is a question 


of whether there has-been any gross mis- - 


carriage of justice which ought to be . re- 
medied. I cannot hold that there is any 
such question. The appellant. had been 


convicted of theft for removing earth from a 


village site, said to belong to the zemindar of 
Souths Vallur Estate, The village site -is 
an open vacant place, used as a latrine, not 
yery obviously in the physical possession of 
any one. To say that the site belongs to the 
zemindar as village site, is not the same 
thing as saying that the earth in itis all his 
private perquisite, which he can dispose of 
for his own private profit. The intention to 
cause wrongful loss tothe zemindar, or the 
contention that wrongful loss has been in 
fact cause 1 to the zemindar, has not been 
clearly made out. The matter is more of 
a civil nature than criminal. 


I would, therefore, refuse to interfere and 
dismiss this petition. 
. Madhavan Nair, J.—I agree that this 
petition should be dismissed. I would like 
to add-that, in view of s. 5 of the Limita- 
tion Act, it cannot be contended that the 
Appellate Magistrate has no power to excuse 
the delay and admit the time-barred criminal 
appeal. A criminal appeal filed after the 
expiry of the prescribed period of limitation 
may be admitted if the Court is satisfied that 
the appellant had sufficient reason for not 
preferring the appeal within the period of 
limitation, [see Surta Singh v. Emperor.-:(1) 
and-Rehman v. Emperor (2).|. In the case 


(1) 59 Ind. Cas, 556: 1 L. 503; 22 Cr. L. J. 124. 
` (2) 83 Ind. Cas. 499; 5 L. D. J. 477; (1933) ACT: R 
(L) 662; 26 Or. L,.J, 19, aa 
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before us the lower Appellate Court was 
not satisfied from the appellant's affidavit 
that there was sufficient reason to 
excuse the delay. It had, therefore, no 
power to extend the period and admit the. 
appeal. As pointed out by my learned 


brother, its proper procedure would have- 


been to move this Court to exerise its 


powers of revision. 


yV, N. V. | 
Z. K. - Petition dismissed, 


le a 


RANGOON HIGH COURT. 
Crvit MISCELLANEOUS APPLICATION. No. 50 
oF 1924. 

July 4, 1924. 

Present:—Sir Sydney Robinson, Kr., 

Chief Justice. — 
Inthe matier of MAUNG PO TOK, a 
' PLEADER—ACCUSED. 

Legal Practitioners Act (XVIII of 189), s. 18—- 
Penal Code (Act XLV ‘of 1860), s. 420--Pleader stand- 
ing surety for accused and taking charge of property 
—~Unprofessional conduct—Acquitial by Criminal 


Court, effect of. 


A Pleader, who stands surety for a man arrested on 
a charge under s. 420 ofthe Penal Code and takes 
charge of certain property on his behalf which sub- 
sequently turns out to have been stolen property, is 
not guilty of unprofessional conduct inasmuch as he 
doas not act as a Pleadar in the matter. 

Proceedings under the Legal Practitioners Act are 
quasi-criminal and where the facts have already 
formed ths subject of criminal trial which has resulted 
in an acquittal, the principle of “autrefois acquit” 
must apply. Š 

Criminal 
an order of 


miscellaneous ‘case 
the District Magistrate, 


‘Myaungmya. - 


J UD GMENT.—Upon readin g the pro- 
ceedings in Criminal Miscellaneous Case 


‘No. 31 of 1924 held by the District Magis- 
‘trate of Myaungmya against Maung Po Tok 


who was charged under s. 13 (f) of the Legal 
Practitioners Act, it is ordered that in 
the view of the Honourable Judges the 
proceedings under s. 13 of the Legal 


Practitioners Act are misconceived, In 


standing surety for a man arrested on a 
charge under s. 420 Maung Po Tok was 
not guilty of unprofessional conduct and 
did not act as a Pleader. He was not 
acting ia his. professional capacity in tak- 
ing charge of the property from Rowe & 
Co.'s “Manager and keeping it for Po 
Fiman; nor was he guilty of any criminal 
offence in so doing. Moreover, he has been 
acquitted by a Criminal Court of: receiving 
and retaining stolen property while tbe 


me te = . « aad -x > -nw n 
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Magistrate who tried him on those charges 
also decided that there was ‘insufficient 
eridence to justify a charge of cheating 
_with respect to the substitution of the 
diamonds. Proceedings under the Legal 
Practitioners Act are quasi-criminal and 
“Where thefacts have already formed the 
subject of criminal trial which has result- 
ed in an acquittal the, principle of “autre- 
“fos acquit” must apply. ae 
sir K Order accordingly. 


a] 


ALLAHABAD HIGH COURT. 

CRIMINAL APPEAL No. 71 oF 1925. 

; March 5, 1925. 

` Present:——Mr. Justice Walsh and 

a. Mr. Justice. Boys. 
KUTROO—Accusep~—-APPLICANT 
l versus 
“EMPEROR—Opposite- PARTY. 


Arms Act (XI of 1878), ss. 19 ($), 25, 30--Criminal | 


Procedure Code (Act Vof 1898), s. 165—Illegal pos- 
session of arms—Search, unlawful—Conviction, whe- 
ther justified—Search, powers of, restrictions on— 
Interpretation of statutes. 

. Ona search being made of the house of the accused 
certain arms and ammunition were found therein. 
The accused was thereupon convicted of an offence 
under s. 19 (f) ofthe Arms Act. Jt was found, how- 
ever, that the search had not been lawful inasmuch 
as it did not comply with the provisions of ss. 25 and 
30 ofthe Act: Me 

Held, that in spite of the search not being lawful, 
there being sufficient evidence that the accused was 
in unlawful possession of the arms and ammunition 
the conviction was justified. [p. 280, còl. 2.] . 

Per Walsh, J.—The words “in the presence of 
some - officer specially appointed” in s. 30 of the 
Arms Act. mean that there must be at least two 
persons, namely the person. making the search and 
the officer specially appointed within the meaning of 
the section. who is present at the search. [p. 281, col. 1.] 
| Per Boys, J.—Section 30 of the Arms Act does not 
itself give any power of search to anybody. It is 
confined to a.statement that when a search is being 
conducted under the Cr. P. O. in the case of any 
proceedings instituted in respect of an offence 
punishable under s.-19 (f) of the Arms Act, such 
search -is to be conducted in the presence of a 
particular officer. The section merely places certain 
restrictions on such powers of search as may other- 
wise be possessed under the provisions of the Cr. P, 
©: There is nothing in the Act to limit, the powers 
of an Investigating Officer under s. 165 of the Cr. P. 
C., except the-two qualifications introduced by s. 30 
by the words “in the case of any proceedings institut- 
ed in respect of an offence punishable under s. 19 (f)? 
and by the requirement of the presence of a particu- 
lar officer. [p. 281, col, 2.] n i 
"The words “in the case cf aay proceedings institut- 
e@” were inserted in s. 30 of the Arms Act with 
the intention of restricting all powers of an Inyesti- 
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.and ammunition in his house. 
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gating officer in making searches for -arms where 
there was no known unlawful purpose. [p. 282, col. 1,) 
The same meaning must in the absence of any 
strong reason to the contrary be given to- similar 
words in two contiguous sections of the same Act. 


[ibid] | l 
- Criminal appeal from an order of the 
Sessions Judge, Kumaun, dated.the 6th 
August 1924. l : 
Mr. Hamid Hasan, for the Accused. ` 
The Government Advocate, for the Crown. 
JUDGMENT. 

Walsh, J.—In our view this appeal 
succeeds on the merits, but not upon the 
point of law upon which the Government 
sought by the appeal to challenge the deci- 
sion of the learned Judge. This miscreant, 
as he appears to be, having the reputation 
of a badmash, likely to be engaged in 
dacoities, was suspected of having arms. 
Thereupon 
a patwari, who, by the rules applicable 
to Kumaun, is entitled to. exercise 
the powers ofa .Police Officer, search- 
ed his house with witnesses and found 
gun-powder, some dynamite, and a detona- 
tor and fuse. He was thereupon convicted 
and sentenced to nine months’ rigorous im- 
prisonment and a fine of Rs. 50. He appealed 
and took the point that there had been no 
proper search because there had been no 
order under s. 25’of the Arms Act, and 
because the search was not made in the 
presence of an officer specially. appointed, 
or by virtue of his office unders. 30. We 
agree with this view for reasons which we 
will statein a moment, but,the learned 
Judge overlooked, the fact that in spite of 
the search having been made under circum- 
stances -which rendered it not lawful, the 
appellant had nonetheless been found guilty 
on perfectly plain evidence of the offence 
with which he wascharged. In allowing 
the appeal and quashing the conviction the 
learned Sessions Judge—although he did 
not say so by implication—committed him- 
self to.the further proposition, namely, that 
where the search is illegal, a person cannot 
be ‘convicted. even though the evidence 
against him is conclusive. This is not 
thelaw. The point is covered by authority 
particularly in this Court ‘in the case of 
Sayed Ahmed v. Emperor (1), a decision of 
a Single Judge with which we agree. In 
that case the search was illegal. Cocaine 
was found in the house of the accused and 
he was properly convicted. In this. case 

(D 22 Tad, Cas, 133; 85 A. 575,11 A. L. Je 933; 19 
Or. L, J, 19. ‘ 
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the appellant was properly convicted; 
even although for reasons which I 
am about to give the search was illegal. 
In my view the argument upon which the 
appeal’ on behalf of Government has been 
based, overlooks the significance of the 
terms “in the course of any proceedings 
instituted.” I think it better not to specu- 
late asto why these words are there, ex- 
cept tosay that possibly the Legislature 
thought that where an act, like the posses- 
sion of arms was equivocal, and might 
be innocent or might be unlawful, that 
question depending on the existence of a 
license, unlimited right of search ought 
not to le conferred on the Police, But 
I entertnin no doubt that their effect is to 
cut down the general power of search under 
s. 165 by a Police Officer. The provision 
is. applicable where a search is tobe made 
under the Cr. P. C. in respect of such an 
offence as this, in the course of any proceed- 
ings instituted in respect of such offence. 
The ordinaiy meaning of that language 
is,in the courseofany legal proceedings 
whicle have already begun. The use of the 
expression “instituting proceedings” in this 
Act is made plain by the preceding section, 
where it is clearly used in reference to the 
commencement of some legal proceeding 
ina Court. That this view isthe ordinary 
maning of the English legal terminology 
is supported bythe decisionin Thorpe v. 
Priesinall (2). Under these. circumstances 
Iam clearly of opinion—no proceedings 
have been instituted that the patwart who 
made the search in this case was not legal- 
ly authorized to make it: I may add, al- 
though itis not necessary for our decision, 
that, in my opinion, the words “in the pre- 
sence of some officer specially appointed” 
mean that there must be at least two per- 
sons, namely, the person making the search, 
and the officer specially appointed within 
the meaning of s. 30 who is present at the 
search. 

The appeal must, therefore, be allowed 
and the conviction restored, but inasmuch 
as the Government in the special circum- 
stances of this case does not press for fur- 
ther imprisonment than that already under- 
gone, we inflict punishment of one month 
and uphold the fine of Rs. 50. The accused 
having already served one month, need not 
surrender. 


Boys, J.—I agree. The first section to 


(2) (1897) 1 Q. B. 153; 66 L. J. Q. B. 248; 45 W. R. 


223; 60 J. P. 821, 
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which reference has been made is gs 25 
of the Arms Act. I entirely agree with the 
view of Mr. Justice Piggott in the case of 
Babu Ram v. Emperor (3), that that section 
is intended to‘apply to the particular class — 
of cases where there issome unlawful pur- 
pose alleged regardless of whether or not 
the person whose house is to be searched 
has a license for the possession of the arms, 
In this case, however, it isnot even sug- 
gested that any aetion was taken under 
that section. It is necessary, therefore, to 
look elsewhere for other power of search 
if actually the search is to be justified. It 
is clear thats. 30 of the Arms Act does not: 
itseli give any power of search to any- 
body.’ Itis confined to a statement that 
when asearch is being conducted under 
the Cr. P. C. or the Presidency Magistrates 
Act “in the course of any proceedings in- 
stituted in respect of an offenfe punish- 
able under s. 19 (f), such search shall be 
conducted in the presence of a particular 
officer’; it merely places certain restric- 
tions on such powers of search as mav 
otherwise exist under the provisions of the 
Cr. P.C. We are not concerned with the 
Presidency Magistrates Act and we have 
therefore, to turn to the Cr. P. ©. Sections 
105 and 96 relate to the powérs of a Court 
and it is not suggested here that any Court 
conducted orcaused to be conducted any 
search. Ths Crown have, therefore, to fall 
back upon s. 165 of the.Cr. P, ©. There 
is nothing inthe Arms Act to limit the 
powers ofan Investigating Officer under s, 
165 except the two qualifications introduc- 
ed by s. 30 by the words “in the course of 
any proceedings instituted in respect of 
an offence punishable under s. 19 (7) and 
by the requirement of the presence of a 
particular officer. 


It is clear that in the case to which I 
have already refered [Babu Ram v. Emperor 
(3)] no reference was made to the words 
“in the course of any proceedings institu- 
ed." I should be prepared to hold that 
those words, even if the section stood by 
itself, meant that the officer appointed by 
Government could only search when some 
case had already been instituted in Court. 
It is the ordinary meaning of the langu- 
age. But we are further confirmed in 
that conclusion, and itis rendered inevit- 
able, by the use of similar words ins. 29 
drawn to our attention by Mr. Hamid Hasaf 


(3) 47 Ind, Cas. 801; 16 A. L. J. 721; 19 Or, L, J, 949, 


+ . 
ea . 
+ 
. 


282 


on behalf of the accused. The same mean- 
ing must,in the absence of any. strong 
reason to the contrary and there is no 
such reason, be given to similar words in 
two contiguous sections of the same Act; 
and as to the meaning of the words in s. 
‘29 if is even moreclear that there can be 
no doubt for if a proceeding can be said 
to haye been instituted within the mean- 
ing of s. 30 as claimed bythe Orown when 
nothing has happened beyond a report to 
the Police (in this case the patwari having 
the powers of a Police Officer) as to the 
suspected possession of arms, that meaning 
must be also given to the wordsin s. 25 
and would result in holding that section to 
enact that no report must be made of an 
offence under s. 19 (f) without the prévious 
sanction or the District Magistrate. Further 
it is clear that the language of s. 30 
is analogous to that of the last clause in 
s. 108 of te Cr. P. C. “no proceedings shall 
be taken; in s. 132 of the same Code” no 
prosecution shall be instituted;” in s. 188 
“any proceedings taken.” I agree with 
Mr. Justice Walsh that it seems-likely that 
the words “in the course of any proceed- 
ings instituted’ were inserted with the 
intention of restricting the powers of an. 
Investigating Officer in making searches 
for arms where, even particularly where, 
there was no known unlawful purpose. 
Such restriction does not wholly deprive 
the authorities of power to search or to 
cause a search to be made merely because 
there is no known ‘unlawful purpose” 
bringing the case within s 25 and no 
proceeding already instituted in Court bring- 
ing the case within s. 165 of the Cr. P.O. 
controlled by s. 30 of the Arms Act, A 
Magistrate acting as a Court could proceed 
under ss. 96, 105. This is sufficiently 
clear from the Privy Council case [Clarke 
v. Brojendra Kishore Roy Chowdhury (4).] 
That is, however, In any case a ques- 
tion only of expediency. I agree with 
the order proposed by Mr. Justice Walsh. 
ie E, Appeal allowed. 


(4) 16 Ind. Cas. 501; 39 O. 953; (1912) M. W. N. 760; 
12M. L. T. 171; 10 A. L. J. 193; 16 0. L. J. 231; 160. 
W. N. 865; 23 M. L. J. 32; 14 Bom. L. R. 717; 13 Or. 
L. J. 693; 39 I A. 163 (P. 0). 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 201-B or 1924, 
February 7, 1925. 

< Present:—Mr,. Baker, J. C. 

SHAMSUDDIN—Accussp—APPLICANT 

versus 
EMPEROR—Opposfte PARTY. 

Criminal Procedure Code (Act V of 1898), s. 110— 
Joint proceedings—Prejudice to accused—Tllegality. 

Proceedings under s. 110 of the Cr. P. O. were 
instituted jointly against two brothers who lived 
together and against whom thefe was evidence of 
joint acts committed by both of them. There was, 
however, some evidence which was relevant to the 
case against one of them but was not relevant to the 
case against the other. An order was made against 
them by the Magistrate and was upheld in appeal 
by the Sessions Judge. In dealing with the appeal, 
however, the Sessions Jutlge distinguished the evi- 
dence which was relevant to the case of each accused 
from the rest of the evidence and wrote two separate 
judgments. In revision: 

Held, that as no prejudice Had resulted to the 
accused from proceedings having been taken against 
them jointly and as the Sessions Judge had excluded 
from his consideration evidence which did not apply 
directly to the case of each accused, the joint pro- 
ceedings were not illegal. [p. 283, col. 1. 

Angnoo Singh v. Emperor, 71 Ind. Cas. 865; 45 A. 
109; 90 A. L. J. 881; (1923) A. L R. (A.) 35; 24 OF. L. J. 
257, distinguished. r 

Criminal revision against an order of 
the Additional District and Sessions Judge, 
Yeotmal, dated the 22nd November 1924, 
in Criminal Apneal No. 324 of 1924, 

Mr. M. Y. Sharif, for the Applicant. 

ORDER.—This.is an application for 
revision of an order under s. 110, Cr. P. O., 
binding over the applicant for one year on 
his own bond in,Rs. 200 with one surety in 
the same amount for good behaviour. This 
order was passed by the Sub-Divisional 
Magistrate, Darwha, and was upheld in 
appeal by the Additional Sessions Judge, 
Yeotmal: 

It is contended on behalf of the appli- 
cant that the order’is vitiated because 
the applicant and his brother were jointly 
tried, and reference ismade toa case of 
Angnoo Singh v. Emperor (1) which lays 
down that it is not permissible to take 
proceedings under s. 110 of the Cr. P. ©. 
against several persons jointly, unless such 
persons are confederates or partners as 
against whom all the evidence is equally 
applicable. That was a peculiar case, in 
which 12 men were charged together, the 
case being really a gang case founded on 
hearsay evidence. In the present case the 


(1) 71 Ind. Cas. 865; 45 A. 109; 20 A. L. J. 881: (1923) 
A.T, R. (A) 35; 24 Or. L J. 257 
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applicant was charged.along with his. 
brother Nizamuddin. ‘They’ lived together 


and thereis evidence of joint acts com-. 


mitted by them both. The learned Addi- 
tional Sessions Judge has noted in his 
judgment that some of the evidence ap- 
. plies to one and some to the other brother. 
He has ‘distinguished the evidence which 


is against the present applicant and has: 


written two separate judgments,. 

I do not.think that the applicant has 
been prejudiced by the -joint:trial in the 
circumstances of the present case. The 
evidence of P. W. No. 12 as to, his being 
threatened by both brothers when im- 
pounding their cattle, that of P. W. No. 14 
as to'both the brothers beating him When 
he .asked for payment for the work done 
and as to both of them putting pressure 
on him to withdraw an „application he 
had made against them, and the evidence 
of P. W. No. 15 as to acts of oppression 
committed by both the brothers and as to 
an, attempt of assault upon hitn by the pre- 
sent applicant, are, in my opinion, sufficient 
to uphold the order. 

The question of confusion of evidence 
has been considered by the Additional 
Sessions Judge in his judgment in the 
case of Nizamuddin and he has carefully 
excluded from his consideration those 
witnesses whose evidence does not directly 
apply to the present applicant, or regarding 
whom there is any ambiguity. 

I see no reason. for interference and dis- 
miss the application. 

Z, K. Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
+ SIONER’S COURT. 
Criminal APPEALS Nos. 2-B AND 4-B 
or 1925. 
February 7, 1925, 
Presenit:—Mr. Baker, J. C.. 
ISMAIL PANJU AND ANoTARR—AccUSED — 
` APPELLANTS 
VETSUS | 
EMPEROR—Opposits Parry. 
Criminal Procedure Code (Act V of 1898), ss. 195 
(2), (o) 387, 476—Penal Code (Act XLV of 1860); ss. 
468, 467, 47 I— Forgery of valuable security—Complaint 
by Court—Section not specified, effect of—“Offence 
described in s. 468," scope of—~Complaint under s. 468 
—Approver—Pardon, validity of—Inducement offered 
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to approver, effect of—Kabuliyat, whether valuable 
security. 

It is not necessary . that a Court making a complaint 
under s. 476 of the Cr. P. C. should state under what 
particular section the offence complained of falls, and 
a failure to mention the section does not render the 
sar pe or the proceedings taken on it irregular, 

Where a complaint made unders. 476 of the Cr. P, 
O., after narrating the facts mentions ss. 463 and 471 
of the Indian Penal Code, the complaint must be 
deemed to cover all forms of forgery which the 
evidence may show to have been committed. [ibid.] 

The .words “any offence described in s. 463" in 


s. 195 (1) (c) of the Cr. P. O. must be taken to mean 


a ome of forgery under whatever section they fall. 
ibid 

A. kabuliyat is a valuable security within the mean- ` 
ing of s, 467 ofthe Penal Code, because it creates a 
legal right, namely, the right ofa tenant to hold the 


- land, and it is also an acknowledgment by the tenant 


that he is legally bound to pay the rent and to hold 
the land in accordance with the conditions of the 
kabuliyat. [p. 285, col. 1.] 

Semble.—A kabuliyat retains the character of a 
valuable security, within the meaning of s. 467 of the 
Penal Code, even after the expiry of the period for 
which it has heen executed. [ibid.] 

All that s. 337 of the Or. P. C. requires is that there 
should be an investigation in progress regarding an 
offence triable exclusively by the High Court or the 
Court of Session or an offence punishable with im-. 
prisonment which may extend to ten years. [p. 284, 
col. 2; p. 285, col. 1.] 

Where on the date of the tender of pardon to an 
approver proceedings were going on against the 
accused under ss. 467, 471 ofthe Penal Code, the 
pardon granted to the approver is perfectly legal and 
the approver is a Kee witness against ‘the 
accused. |p. 285, col. 1.] 

No analogy exists between the case of a confession 
obtained from.an accused person by an inducement 
and the case of an approver, and the evidence of an 
approver does not become inadmissible merely because 
itis shown that some inducement was offered to the 
approver to give evidence. [ibid.] 

In the matter of the petition of Nobin Chundra - 
Banikya, 8 C. 560 at p. 568; 10 C. L. R 369; 4 Shome 
L. R. 232; 4 Ind. Dec. (N. s.) 360, relied on. 


Appeal against the judgment of the 
Sessions Judge, Amraoti, ‘dated the 12th 
January 1925, in Sessions Case No. 18 of 
1924, 

Mesers. J.. K. R. Cama, K. B., N.G. 
Bose, R. Bi, and Desanges, for the Appel- 
lants. 

Mr. G. p Dick, for the Crown. 

J UDGMENT.—The facts of these two 
appeals are the same and they may be 
dealt with together. The appellant Ismail 
Panju was convicted under s. 467-109, 
Indian Penal Code, of abetment of forgery 
ofa valuable security by the Sessions Judge, 
Amraoti, and sentenced to: rigorous im- 
prisonment for two years anda fine of 
Rs. 1,000, and thé appellant Yeshwaat 
Bapiji was convicted at the same trial of 


ow 
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forgery of a valuable security under s. 
467, Indian Penal Code, and sentenced 
to rigorous imprisonment for 18 months. 

The facts of this case are that Ismail 
Panju had obtained ausufructuary mort- 
gage from Raoji and was in possession of 
the mortgaged land, which he let out toa 
tenant called Mohana. The mortgage was 
in 1920; subsequently the mortgagor died 
and in 1923 his sons brought a suit for 
redemption against the mortgagee contend- 
ing that the mortgage was paid off out 
of the profits of the mortgaged property. 
The prosecution cise is that the mort- 
gagee Ismail Panju with the object of 
showing that a considerable sum was due 
under the mortgage got five kabuliyats 
forged, showing a less rent than he had 
actually realized, induced the tenant Mohana 
to make his thumb-impressions on them, 
and got “them attested by some witnesses 
who are at present under trial by the 
Sessions Court, Amraoti. The kabuliyats 
were written by the appellant Yeshwant 
Bapuji at the instigation of Ismail Panju, 
` and these two persons have been convicted 
of forgery and abetment of forgery. 
Mohana was originally charged along with 
them, but a pardon was tendered to him 
and he became an approver and has given 
evidence for the Crown. The proceedings 
were instituted by the Subordinate Judge 
in whose Court the alleged forged kabu- 
liyats were filed by Ismail Panju, the de- 
fendaut. The Subordinate Judge being 
of opinion that the kabuliyats were forged 
took proceedings against Ismail Panju, 
Yeshwant Bapuji, Mohana and the attesting 
witnesses under s. 476, Cr. P. ©. Several 
points of law have been raised in this appeal 
which I will deal with before proceeding 
to the facts. 

The first point raised is that the com- 
plaint made by the Subordinate Judge 
refers only to offences under ss, 463 and 
471, Indian Penal Code, that, therefore, 
the” Magistrate was incompetent to try the 
accused under s. 467, Indian Penal Code, 
and that consequently the offences under 
ss. 463 and 471 not being exclysively tri- 
able by the Court of Sessions and not 
being punishable with imprisonment, 
which may extend to ten years, do not fall 
under s. 337,-Cr. P C., and, therefore, no 
pardon could be granted to Mohana and his 
evidence is inadmissible. 

Ib. is to be observed that the proceed- 
ings taken by the Subordinate Judge were 
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under s, 476, Or. P. C., and para. 2 of that 
section lays down that on a complaint 
made by a Court under s. 476 a “Magistrate 
shall thereupon proceed according to law, 
and as if upon complaint made... . under 
s. 200.” It is not really necessary that 
the Court making a complaint :hould 
state under what section the offence falls, 
but even if it be so, it would be ap arent 
that there is nothing irregular in the pre- 
sent proceedings. The Subordinate Judge 
after narrating the facts has mentioned 
s. 463, Indian Penal Code, along with s. 471. 

It is contended that s. 463 being merely 
the section which defines forgéry, the com- 
plaint must be taken to be under s. 465, 
Indian Penal Code, punishable with a 
maximum of two years’ rigorous imprison- 
ment, and the Magistrate could not convict 
the accused under s. 467, nor is the offence, 
described under s. 465, one of the offences for 
which pardon may be tendered. 

Section 195 (1) (c), Cr. P. C., is the section 
which governs the case and it lays down 
that no Court shall take cognizance of 
any offence described in s. 463 or punish- 
able under ss, 471, 475 or 476 of the same 
Code, when such offence has been com- 
mitted by a party to any proceeding in any 
Court in respect ofa document produced 
or given in evidence in such proceeding, 
except with the previous sanction, or onthe 
complaint, of such Court or of some other 
Court to which such Court is subordinate. 

It will be seen that this section does not 
expressly mention the aggravated offences 
of forgery described in ss, 466 and 467, and 
the words “any offence described in s. 
463" must be taken to mean all forms. of 
forgery under whatever section they fall. 
Section 463 merely defines forgery as mak- 
ing adalse document with intent to cause 
damage or injury, or with intent to commit 
fraud, etc. Section 464 describes what a 
false document is. Section 195 (1) (c), in 
my opinion, is clearly designed to cover all 
forms of forgery. In the present case we 
have à complaint by the Court of an offence 
described in s,463, which is all that the 
law requires, and the Magistrate was per- 
fectly justified in trying the accused and 
convicting them of forgery of the descrip- 
tion which the evidence showed to have 
been committed. This disposes of the 
first argument. 

As regards the second argument regard- 
ing the validity of the pardon given to 
Mohana, all that s. 337, Cr, P. C., requires 
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is that there should be an investigation 
in progress regarding an offence triable 
exclusively by the High Court or Court of 
Session or an offence punishable with im- 
prisonment which may extend to ten years. 
The Sessions Judge has shown that at the 
date of the pardon to Mohana proceedings 
were going on against the accused under 
s. 467, Indian Penal Code, which is punish- 
able with 10 years’ imprisonment, and 
under s. 471, which is punishable accord- 
ing to the nature of the forgery committed. 
The pardon is perfectly legal and the ap- 
prover was a competent witness against the 
accused. 

It has been argued that the evidence 
shows that some inducement was offered 
to Mohana to give evidence, but neces- 
sarily in every case where an accused is 
made an ‘approver it must be ascertain- 
ed whether heis willing to tell the truth 
or not, No analogy exists between the 
case of a confession obtained from an ac- 
cused person by any inducement and the 
case of an approver. If it were so, practi- 
cally all approvers’ evidence would be in- 
admissible. There is authority on this 
point, viz, In the matter of the petition 
of Nobin Chundra BPanikya (1). There 
is, therefore, no illegality in the trial. 

It is next contended that the kabultyats 
were not valuahle securities, and that the 
offence does not amount to forgery, even 
assuming that they were all written at 
the same time. There can be no doubt 
that a kabuliyat is a valuable security, 
because it creates a legal right, namely 
the right of a tenant to hold the land, 
and itis also an acknowledgment by the 
tenant that he is legally bound to pay the 
rent and to hold the land in accordance 
with the conditions of the kabulzyat. 

ft has been contended that as the period 
ior which these kabuliyats extend has 
passed away, they are spent documents 
and no longer valuable securities. The 
learned Sessions Judge has pointed out 
that in the case of some of them at any 
rate they are not barred by limitation and 
that a suit, for rent based on them would 
still lie, Apart from this Jam of opinion 
that they could still be used, if genuine, 
to show the lessor’s right to possession 
and the contract of tenancy during these 
years between him and the lessee, and 
that they must be considered to be, or 

(1) 8 C. 560 at p. 568; 10 O, T., R, 369; 4 Shome L. R. 
232; 4 Ind, Dec. (N. 5.) 360.. . 
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purport to be, valuable securities. In any 
case this point is not of much importance 
since the period of imprisonment, to which 
the accused have beet sentenced, is not in 
excess of that which could be passed under 
s. 465, Indian Penal Code, which refers to 
simple forgery. 

It has been further contended that as- 
suming the facts alleged by the prosecu- 
tion to be true, there is no forgery. There 
cannot be slightest doubt that if these 
kabultyats were all written at one and the 
same time in 1923 after the institution of 
the redemption suit, whereas they purport 
to have been written and executed in the’ 
years 1918-19 to 1922-23, they were pre- 
pared with the intention of causing ‘it to 
be believed that they were executed at a 
time at which they were not really execut- 
ed. The dishonest intention is clear from 
the fact that they were so prepared’ with 
the object of showing that aless amount 
of rent was paid during these yefrs and 
therefore, a larger sum was due on the 
mortgage. This is both dishonest and 
fraudulent, dishonest because it was done 
with the object of causing wrongful gain 
to the mortgagee or wrongful loss to the 
mortgagor and fraudulent as they were pre- 
pared with intent to defraud the mortgagor 
and incidentally the Court. Hence it is quite 
clear that if they were prepared, as the pro-. 
secution states, there can be no doubt that 
they fall within the definition of forged 
documents under s. 464, Indian Penal 
Code. | 

Turning to the merits, there is not really 
much to be said and the learned Counsel 
for the appellants have said very little 
about them, relying mainly on the points of 
law, It is, of course, an axiom that the 
evidence of an accomplice requires corrobo« 
ration, but in the present case we have very 
substantial corroboration of the evidence of 
Mohana fre the appearance of the docu- 
ments, fu: »ereral of them appear to have 
been written at the same time and with the 
same pen and the same ink, and what ig 
practically conclusive is that the kabuliyats 
for the years 1919 and 1921 are written on 
the corresponding halves of the same sheet 
ofpaper, which is proved by the fact that the 
indentation on the margin of one-half ex- 
actly corresponds with-that on the other 
showing that these are the two halves of the 
same sheet, which has been torn -in halves 

As the Sessions Judge has pointed out, it 
is practically impossible that two kabuliyaty ¢ 


è 
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written at an interval of two years should 
be written on the corresponding halves of 
the same sheet of paper. 

- The learned Sessions Judge has further 
considered the other manuscript kabuli: yats 
and by experiment shown that the water- 
marks correspond, showing that. all these 
kabuliyats were written at one and the same 
time on sheets of paper which -were torn in 
halves forthe purpose. This strongly cor- 
roborates the evidence of Mohana that all 
these kabuliyats were written at the same 
time and his thumb-impressions obtained 
on them by the appellant Ismail Panju. 

Further it appears from Mohana’s state- 
ment. and from the peri-patraks that the 
rent mentioned in the kabuliyats is less than 
the rent which he really paid. There is 
further evidence, which the Sessions Judge 
has discussed and which has not been at all 
shaken in the argument in appeal that the 
printed éorm of kabuliyats used in the last 
of the series was not in the possession of 
Ismail Panju at the date which the kabuli- 
yat purports to bear. 

So faras the merits are concerned I have 
not the slightest hesitation in holding 
that the findings of the Sessions Judge are 
right, that these kabuliyats are forgeries, and 


that they were forged under the instruc-’ 


tions of the appellant Ismail- Punju for the 
purpose of being used in the redemption suit 
with the object? of showing that less rent 
than was actually the case was received from 
the land and, therefore, the mortgage was 
not paid off, The-learned Counsel on behalf 
of the appellant Yeshwant Bapuji now 
admits that his client wrote these kabuliyats, 
‘but he contends that he did so innocently, 
and as the lessor andthe lessee were both 
present and thelessee raised no objection to. 
execution, he had no idea that a fraud was 
being committed and that-as Mohana was ad- 
mittedly the lessee of the land during the 
years in question Yeshwant, was merely 
recording what had actually taken place 
and no offence has been committed. I do not 
think this argument can be accepted. If 
“Yeshwant had béen aschool boy, ora person 
unaccustomed to writing’ documents, - it 
‘might perhaps be contended that he was 
deceived by the lessor and the lessee, but he 
isa petition-writer, whose business it is to 
write documents. It would necessarily 
occur to him that there was something 
highly suspicious in 5 kabuliyats being g 
“written and executed simultaneously and 
pnte-dated to the preceding years, ` Mohana 
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stated ab one place that Yeshwant was 
present at the time wnen Ismail Punju dis 
cussed the matter and mentioned the pur- 
pose for which he required him to execute 
these kabuliyats. But even if reliance is not 
placed on this statement, 1 do not think the 
Sessions Judge was wrong in holding that 
Yeshwant was privy to the plot. He would 
necessarily have asked why these kabuliyats 
were ante-dated. Inasmuch as the lessee was 
willing to execute them, there was apparent- 
ly no “dispute between the lessor and the 
lessee and the natural presumption would 
be that the kabuliyats were fabricated foran 
illegal purpose. I do notsee any reason to 
differ from the view of the learned Sessions 
Judge on this point either. - 

In view of the seriousness of the case the 
sentences appear to me to be lenient, hut this 
may be due to some doubt as to whether the 
conviction under s. 467 would stand. The 
convictions and sentences are confirmed and 
the appeals dismissed. 


ZK. Appeal dismissed, 


en 4 manane 


LAHORE HIGH COURT. 
CORIMINAL APPEAL No, 102 or 1925, 
March 30, 1925, 

Present:-—J ustice Sir Henry Scott- Smith, 
. Kr, and Mr. Justice Zafar Ali. 
GHULAM JILANI—Con vicT— 
APPELLANT 
VETSUS 


EMPEROR— RESPONDENT. 

Penal Code {Act XLV of 1800), ss. 800, 302, 325— 
Death caused by single blow delivered suddenly —Mur- 
der—Grievous hurt. ` 

Deceased and his friend gave a beating to the 
accused. All three were young men of about 18 
years of age. The following day the accused saw 
the deceased unexpectedly and forthwith formed the 
design of hitting him in return for the beating which 
he had received on the previous day. He thereupon: 
struck the deceased a violent blow on the back of 
the head with a hockey stick which he had in his 
hand at the time. After striking this blow the accys- 
ed ran away and the deceased walked on for some 
30 paces and then sat down'on the ground. He-was 
taken home and became unccnscious after about half 
an hour and died on the following morning as the 
result of internal bleeding and a clot of blood on the 
surface of the brain: 

Held, that under the circumstances of the case and 
having regard to the conduct of the accused, it could 
not be safely inferred that the bodily injury which 
he infended to inflict was sufficient in the ordinary 
course of nature to cause death and that the accused 
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was guilty not of the offence of murder but of an 


offence under s. 325 of the Penal Code 

Appeal from an order of the Additional 
Sessions Judge, Shahpur, dated the 5th 
January 1925. 

Mr. M. Sleem, for the Appellant, 
_ Mr. R. C. Soni, for the Government Advo- 
cate, for the Respondent. 


JUDGMENT .—This is an appeal from 
an order of the Additional Sessions Judge, 
Shahpur, convicting Ghulam Jilani of 
the murder: of Mahbub Alam and sentenc- 
ing him to transportation for life. 

The facts are'fully stated in the judg- 
ment of the learned Sessions Judge and 
we need not repeat them at length. In 
brief it appears that on the previous day 
Mahbub Alam and his friend one Afzal 
had beaten Ghulam Jilani and on the day 
of the occurrence the latter, as he was 
returning from the thana where he had 
been looking at some recently arrested 
dacoits, saw Mahbub Alam walking in front 
of him, ran after him and after challenging 
him and asking him if he would come 
again into his mohalla and on Mahbub 
Alam replying that he would, struck him 
a violent blow on the back of the head 
‘with a hockey stick which he hadin his 
hand at the time. After striking him this 
‘blow Ghulam Jilani ran away Mahbub 
Alam walked on for some 30 paces and 
then sat down on the ground. He was 
taken home and became unconscious after 
about halfan hour. He died on the follow- 
ing morning. The medical evidence shows 


‘that he had two injuries on the head which 
‘might be the result of one blow and that 
‘this caused internal bleeding and a clot of 
‘blood on the surface of the brain. 
caused death. The skull itself was not 


This 


fractured, the medical witness saying that 
the blow was not strong enough at the 
age of the deceased to fracture his bone 
because the skull was compressible at this 
age. Itshould be noted that the deceased’s 
age was about 18 years and the age of the 
accused is thesame. The learned Sessions 
Judge was of opinion that the offence was 
murder and that it fell within s. 300 
thirdly and fouthly of the Indian Penal 
Code. In our opinion s, 300 fourthly has 


‘no application to the present case. Though 
‘the blow on the head was violently given, 


it cannot be said that the appellant who 
gave it knew that it was so imminently 
dangerous that it must in all probability 
cause death or such bodily injury as is 
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likely to cause death. Section 300 thirdly 
is as follows:— ` 

“Ifit is done with the intention of causing 
bodily injury to any person and the bodily 
injury intended to be inflicted ‘is sufficient 
in the ordinary course of nature to cause 
death:”’. 

Having régard to the fact that the ap- 
pellant struck only one blow which did not 
fell Mahbub Alam to the ground, and 
that then he ran away, we do not think 
it can safely be inferred that the bodily 
injury which he intended to inflict was 
sufficient in the ordinary course of nature 
to cause death. The case is somewhat 
similar to that reported in Sard&ar Khan 
Jarid Khan v. Emperor (1), where also one 
violent blow was struck on the back of a 
man's head, and the Judges held that the 
case fell within the second part of s. 304. 
Indian Penal Code, and sentenced the ac- 
cused to five years’ rigorous imprisonment. 
In the present case there is no ground for 
supposing that the appellant after his 
game of hockey set out with the object 
of seeking out Mahbub Alam and chastis- 
ing him. It appears that he saw him un- 
expectedly and forthwith formed the design 
of hitting him in return for the beating 
which he had received on the previous 
day. He struck only one blow and having 
regard to the fact that he then desisted 
and that it did- not fell Mahbub Alam to 
the ground, we do not think it would be 
safe to hold that he intended fo do more 
than cause grievous hurt to Mahbub 
Alam. 

We, therefore, accept the appeal and 
alter the conviction to one under s. 325, 
Indian Penal Code, and bearing in mind 
the fact that the appellant's age is only 18, 
we sentence him to three years’ rigorous 
imprisonment. 

Z. K Appeal accepted, 


(1) 36 Ing. Cas. 578; 41 B. 27; 18 Bom. L. R. 793; 
17 Or. L. J. 530. 


Bai eiae A 


RANGOON HIGH COURT. 
ORIMINAL Revision No. 775 oF 1924, 
December 3, 1924. 

Present :—Mr. Justice Young. 

C. O. SIRCAR—Perrirtoner 


versus 
EMPEROR—~RgEsponpDENT. 


~ Criminal Procedure Code (Act V of 1898), ss. 425, 


439—Penal Code-“Act' XLV of 1860), ss, 866, 876— 


; | 
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Rape, charge of—Appeal-—Conviction for abduction, 
whether justified—Acquittal in respect of charge of 
rape—Revision—Acquittal, whether can be set aside 
and conviction substituted: 

Section 423 of the Or. P. C. empowers an Appellate 
Court to reverse inter alia the finding and to order 
the accused to be re-tried by a Court of competent 
jurisdiction or to be committed for trial. It does not 
empower an Appellate Court to try the accused per- 
son. itself. 3 

It is not competent to an Appellate Court to altet 
a charge under s. 376 of the Penal Code to one under 
s. 366 of-the Code, inasmuch asthe charge under the 
latter section involves different elements and different 
questions of fact from a charge under s. 376. 

Accused was charged with an offence under s. 376 
and was convicted. On appeal the Sessions Judge 
set aside the -conviction under s. 376 and proceeded 
to frame a charge under s. 366 of the Penal Code 
and called upon the accused to plead to the charge, 
examined him upon if and allowed him to call 
witnesses in defence. As a result of the trial the 
accused was convicted of an offence under s. 366 of 
the Penal Code: - 

Heid, (1) that the Sessions Judge had no jurisdiction 
to try the accused as an Appellate Court, without any 
commitment having been made to it ; 

(2) that th® conviction of the accused by the 
Sessions Judge under s. 366 of the Penal Code was, 
therefore, illegal; 

(3) that in revision the ‘High Court had no juris- 
diction to convert the acquittal with regard to the 
charge under s. 376 of the Penal Code into a conviction 
and to convict the accused -of that offence. 


Criminal revision from an order of the 
Sessions Judge, Pegu, in Criminal Appeal 
No. 334 of 1924. 

Mr. Vakharia, for the Petitioner. 

Mr. Gaunt (Assistant Government Advo- 
cate), for the Crown. 

JUDGMENT.—tThis is an application 
to revise the order of the Sessions Judge, 
Pegu, who sitting in eppeal from a convic- 
tion by the Third Additional Special Power 
Magistrate, Pegu on a charre of rape under 
s. 376, Indian Pi. >! Coue, held that the 
charge of rape had no application by Ti. ^n 
of the fact that the girl was uicr tweive 
and that the act could not be said to have 
been done without her consent or against 
her will and proceeded to franje a fresh 
charge under 8. 366 against the petitioner of 
kidnapping a-woman that she might be forc- 
ed or seduced to illicit intercourse. To this 
charge he called on the applicant to plead 
and examined him upon it and allowed 
him to call one witness in defence. It 
seems to me that in so trying the case him- 
self the learned Judge excceded the powe. 
conferred on an Appeal Court by s. 423. 
This section empowers him inter alia to 
reverse the finding and order the accused 
to be re-tried by a Court of competent juris- 
di®tion or committed for trial. 


6. CO. SIROAR V. EMPEROR, 
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A charge under s, 366 is triable by a 
Court of Session only, under s. 193, only 
on commitment. Therefore the learned 
Judge should, after setting aside the 
conviction, have ordered the petitioner 
to be committed for trial when he 
would have been tried before a Court 
of Session with the aid of Assessors: 
If he had not tried him but simply al- 
tered the finding and maintained the sen- 
tence, there is abundant authority for hold- 
ing that such alteration is not permissible, 
where its effect would be to convict the 
accused on his appeal of acharge to which 
he had never pleaded, and which involved 
different elements and differént questions 
of fact from those involved in the charge 
to which he had pleaded. Thus, in Em- 
peror v. Sakharam Ganu (1), an exactly 
parallel case, where the Sessions Court had 
set aside a conviction -for rape on the 
ground of consent and the Sessions Judge 
had, without trying the case himself, merely 
altered the charge and convicted the accused 
under s. 366, it was held that it was in- 
competent for a Judge in appeal to 
alter a charge unders. 376, Indian Renal 
Code, to one under s. 366 of the Code, be- 
cause a charge under the latter section 
involves different elements and different 
questions of fact from a charge under s. 376. 
In the trial as held .there was no evidence 
that the girl was under the care and in 
the keeping of her mother or any one, 
Her mother was called and said that she 
was a beggar residing at Kayan and mere- 
ly proGiced her daughter’s horoscope, but 
the daughter said she was also a beggar 
but residing at. Pazundaung. The convic- 
tion, therefore, under s. 866 cannot stand in 
any event. The Assistant Government Ad- 
vocate without attempting to defend the 
piceedure of the learned Sessions Je 
asked me to restore.the conviction fur iupe, 
but that would be to cunvert. an -acquittal 
order into one of conviction without an 
appeal having been preferred from such 
acquittal, a course forbidden by s. 439, 
sub-cls. (4) and (5). The acquittal order 
must stand unless and until Government 
appeals against itwhen ites: consider- 
ed. The rest of theorder must pe - ride 
aud the accused discharged and I ¢xj..ess 
no opinion as to further proceedings being 
taken under s. 366 for kidnapping or abduc- 
tion, 


A AA “Order set aside, 
(1) 8 Bom. L. R. 120; 3 Cr. L. J. 240, 
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LAHORE HIGH COURT. 
_SEconD CIVIL APPEAL No. 3064 or 1924. 
; | . May 19, 1925. 
Present:—Mr. Justice Abdul Raoof. 
| MAQSUDAN LAL—Puaintire— 
© APPELLANT 


. versus l 
RAM CHANDER-RAM RICHHPAL— 
.  DEFENDANTS— RESPONDENTS 
_ Benami transaction—Burden of proof—-Presumption 
Rebuttal. 

Where one person pays the price for the purchase 
of certain property but the instrument of sale is 
obtained.in the name of another, the presumption is 
that the person paying the price is the owner of the 
property purchased and that the person in whose 
name the sale-deed is obtained occupies the position 
of a trustee only. The presumption, however, is 
rebuttable but it is for the person in whose name the 
sale-deed stands or for persons claiming through him 
to establish that the intention of the person who paid 
the purchase-money was to benefit the person in 
whose name the sale-deed was obtained and that, 
therefore, the transaction is in the nature of an 
advancement. [p. 289, col. 2; p. 290, col. 1.) 

Case-law referred to. 

Second appeal against an order of the 
District Judge, Karnal, dated the 29th 
August 1924, reversing that of the Sub- 
Judge, Fourth Class, Jhajjar, dated the 
llth February 1924. ; 

Mr: Shamatr Chand, for the Appellant. 

Lala Jagan Nath Agarwal, ‘for the Re- 
spondent. 


JUDGMENT.—The facts giving rise 
to this second appeal may be summarised 
as below:—A shop was purchased on the 
17th of May 1897 in the name of Ram 
Richhpal nephew of the plaintiff Maqsudan 
Lal. On the 4th of October 1920 Ram 
Richhpal executed a mortgage in favour 
of Ram Chunder defendant whereupon the 
present suit was instituted by Maqsudan 
Lal for a declaration that Ram Richhpal 
was only a benamidar, that the real owner 
of the house: was the plaintiff himself 
and. that the mortgage in favour of Ram 
Chander did not affect his interest. The 
suit was resisted upon various grounds 
and the following issues were framed, 
namely, (1) Is the sale-deed in favour of 
defendant No. 1 benami? (2) If Issue No. 1 
is proved in favour of the plaintiff what is 
the effect of the mortgage executed’ -by 
Ram Richhpal in favour of Ram Chander? 
and (3) To what relief is the plaintiff 
entitled? | 

One of the questions to be considered 
was as to who had actually paid the 
purchase-money. The plaintiff . alleged 
that the price had been paid by him and 
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produced evidence. in support -of his con- 
tention. The Trial Court, however, found 
that the plaintiff had failed.to establish his 
allegation. It, however, appeared that in 
the year 1912° a mortgage had been exe- 
cuted jointly both by Magsudan Lal and 
Ram Richhpal in favour of Murli Dhar. 
The Trial Court relying upon that circum- 
stance held that the shop in dispute be- 
longed half and half to Maqsudan Lal and 
Ram Richhpal and made a declaration’ to 
that effect. 

Both parties appealed. The lower Ap- 
pellate Court after a consideration of the 
evidence on the record came to the con- 
clusion that the purchase-money had been 
paid by the plaintiff but was of the opinion 
that ‘‘merely that fact did not constitute 
the-transaction to be benami.” The learned 
Judge appears to have been under .the 
impression that there is some kind of 
presumption that where a purchase is made 
in favour of a relation itis intended to be 
for the benefit of that relation. This view 
is clearly opposed to the view. taken by 
their Lordships of the Privy Council in 
several cases, see for example, Gopeekrist 


- Gosain v. Gungapershad Gosain (1), Moulvie 


Sayyud Uzhar Ala v. Bebee Ultaf Fatima 
(2), Bilas Kunwar v. Desraj Ranjit Singh 
(3) and Kerwick v, Kerwick (4). 

The rule deduced from these rulings 
is that where one person pays the price 
and the instrument of sale is obtained in 
the name of another, the presumption is 
that the person paying the price is the 
owner and the person in whose name the 
sale is obtained occupies the position of a 
trustee only. The view taken by the 
learned Judge of the Court below, theré- 
fore, appears to be wrong upon this pre- 
liminary point. . l 
“The presumption, however, is rebuttable 
and itis contended by Mr. Jagan Nath on 
the other side with reference to the rulings 
relied upon by the lower Appellate Court 
that under such circumstances a presump- 
tion ‘of advancement arises and itis to be 

(1) 6M. I A. 53;4 W. R. P.0.46; 1 Sar. P. GJ. 
493; 2 Suth P. C. J. 13; 19 E. R. 20. ; 

(2)13 M. I. A. 232 at pp. 246, 247; 13 W.R P.O, 
1; 4 B. L. Re P. C. 1; 2 Sar-P. O. J. 522; 20 B. R. 538. 

(3) 30 Ind. Cas. 299; 37 A’ 557 at p. 565; 19 ©. W. N. 
1207; 29 M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 13 
A.L.J. 991; I7 Bom. L. R. 1006; 220, L. J. 516; 
(1915) M. W. N. 757; 42 L'A. 202 (P. 0). 

(4) 57 Ind. Cas. 834; (1920) M. W. N. 738; 39 M. L. J. 
296; 28 M. L. T. 194; 471. A. 275; 32 C. L.J. 490; 2 
U.D. L. R. (P. C.) 153; 13 L. W. 455; 23 Bom. Lok, 
730; 48 O. 260; 10 L. B, R. 335 (P, O). 
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intended to benefit Ram Richhpal and 
had advanced the money to him for the 
purchase of the shop. These questions 
are to be decided in the light. of the rul- 
ings of the Privy Council, mentioned above. 
The initial presumption being in favour of 
the plaintiff Maqsudan Lal it lies upon the 
mortgagee from Ram Richhpal to, prove 
that in this particular case that presump- 
tion was rebutted because Maqsudan Lal’s 
intention to benefit his nephew and adopt- 
ed son was made out. 

I accept this appeal and setting aside 
the question of the lower Appellate Court 
upon the preliminary point indicated above 
remand the case under O. XLI, r. 23, to be 
disposed of'according to law. One of the 
issues which will require consideration and 
decision by the lower Appellate Oourt will 
be whether the plaintiff Maqsudan Lal is 
estopped from advancing the claim having 
regard tothe fact that Ram Richhpal was 
allowed to remain in possession as osten- 
sible owner and the mortgage was taken 
from him in the bona fide belief that he 
was the owner of the house. This rule is 
clearly indicated in s. 4l of the Transfer 
of Property Act (IV of 1882), Costs will 
abide the result. 


Z. K. Appeal accepted. 


Mangal at ana ee 
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ALLAHABAD HIGH COURT, 
LETTERS PATENT APPEAL No. 123 op 1924. 
e March 13, 1925. 
Present:—Sir Grimwood, Mears, KT., 
Chief Justice, and Mr. Justice Piggott. 
RAM PRASAD SINGH—PLAINTIFE— 
APPELLANT 

vETSUS 


NEPAL SINGH AND aNnoTHER— DEFENDANTS 


— RESPONDENTS. 

Agra Tenancy Act (II of 1801), s. 22— Hindu Lau— 
Widouw— Mortgage by widew—Morigagee put in pos- 
session—Hix-proprietary tenancy, whether created— 
. Surrender—Heirs of widow, whether entitled to eject 

mortgagee. 

A Hindu widow who was absolute oner cf certain 
property mortgaged the preperty and put the mort- 
gagee into possessicn of the property. The mort- 

` gagee neither received any rent from the mortgagor 

‘nor did he pay any rent to her. On the death of the 
widow her heirs, who were the nearest reversicners of 
her deceased husband, ejected the-mortgagee from the 
*property. He thereupon brought a suit to recover 
possession of the mortgaged property ; 


=. 


; RAM. PRASAD SINGH v. NEPAL SINGH. 
“presumed in this case that Maqsudan Lal . 


(88 1. ©. 1995} 
Held, (1) that assuming that an ex-proprietary 
tenancy in favour of the widow had come into exist- 
ence from the date of the mortgage it must be taken 
to have been surrendered by her tothe only person 
who could be treated as the land-holder, namely, the 
mortgagee; [p. 291, col. 1.] a 
(2) that if any ex-proprietary tenancy did con- 
tinue up to the date of tħe death of the widow it 
did not devolve on her heirs under s. 22 of. the Agra 


Tenancy Act, and must be taken to have escheated in ` 


favour of the plaintiff who was the land-holder ;, [ibid.] 
(3) that, therefore, the plaintiff's suit must be 
decreed. [ibid.] 
Tolai Misir v. Muneshar Koeri, 84 Ind. Cas. 115; 22 
A. L. J, 463: (1924) A. I. R. (A) 737; L.R. 5 A. 167 
Rev., followed. 


Letters Patent Appeal against a judgment 
and decree of Mr. Justice Neave, dated the 
9th May 1924, 

Mr. 8. P. Sinha, for the Appellant. 

Mr. S. D. Sinha, for the Respondents. 


SUDGMENT.—This was a suit by 
which the plaintiff sought recovery of posses- 
sion as the usufructuary mortgagee of cer- 
tain plots mortgaged to him undera deed of 
November 12th, 1914. The mortgage was 
effected by a Hindu widow of the name of 
Musammat Gaura, but it has been found as 
a fact thatshe was the absolute owner of 
the property mortgaged. She purported to 


' mortgage with possession three specified 


plots of land. She put the plaintiff into 
possession and he remained in possession. 
for six years. He neither received any rent 
from Musammat Gaura and still less did he 
pay any rent to hber. On the lady's death 
the defendants who are her heirs being the 
nearest reversioners of her late husband 


succeeded in ejecting the plaintiff. Hence | 


the present suit. It was dismissed by the 
First Court but a decree for recovery of 
possession was given by the learned Sub- 
ordinate Judge in a carefully reasoned 


-Judgment with which we find ourselves in 


substantial agreement. -A learned Judge 
of this Court in second appeal has revers- 
ed that decision and restored the decree of 
the First Court on the strength of certain 
reported cases referred io in the judgment 
now under apreal, dealing with the rights 


of the mortgagee in respect of ex-proprie- 


tary holding which has come into existence 
fiom the date of the mortgage by operation 
cf law. ‘here hes keen quoted to us in 
argvm.ent ithe case of Tolar Misir v. 
Muneshar Keceri (1) which is substantially 


cn ell fcuis with the case now before us and — 
is enthlely in ike plaintifi’s favour. With ` 


v 


(3) Ind. Ces. 115; 22 A. L. J. 463; (1924) A. I R, 


- LA.) 787; L R.A. 167 Rev, 
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regard to the rulings relied upon by the 
learned Judge of this Court in the present 
case we are content to say that they are all 
distinguishable on the facts. We do not 
desire to stand committed to the cpinion 
that an ex-proprietary tenancy in favour of 
Musammat Gaura necessarily came into 
existence from the date of the mortgage 
in the present case but if it did it was 
certainly surrendered by her to the only 
person who could be treated as the land- 
holder, supposing an ex-proprietary tenancy 
to have come into existence, that is, the 
plaintiff-mortgagee. Moreover, if any ex-pro- 
prietary tenancy did continue up to the 
date of Musammat Gaura’s death, it cer- 
tainly did not devolve on the present de- 
fendants (vides. 22 of the Local Tenancy 
Act) and it must be held to have escheat- 
ed in favour of the land-holder, that is to 
say, in favour of the present plaintiff. We 
have nodoubt thatin this case the lower 
Appellate Court was right in holding that 
the plaintiff was entitled to succeed in his 
claim for possession. We allow this appeal 
and setting aside the decree of the learn- 
ed Single Judge of this Court, restore that 
of the lower Appellate Court. The plaintiff 
is entitled to his costs of both hearings 
in this Court. 


Z. K, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. 
MIscELLANEOUR CIVIL APPEAL No. 29 
< or 1924. 
December 18, 1924. 
Present:—Mr. Baker, J. C., and 
Mr. Prideaux, A. J. C. 
BENGAL NAGPUR RAILWAY Co, 
& EAST INDIAN RAILWAY Co.— 
Drrenpants Nos. 1-2—-APPELLANTS 
versus 
Sheikh DILLU AND ANOTHER — PLAINTIFFS 
AND KALKA SIMLA RAILWAY— 
DEFENDANT No. 3—RESPONDENTS. 
Carriage of goods—-Risk Note, Form H— ‘Loss of 
complete package,” meaning of—Bags delivered empty 
— Liability of Railway Company—Unreasonable delay 
in delivering consignment—Damages, whether can be 
- claimed, P 
< The expression “loss of a complete package’ in Risk 
Note, Form H, means the loss of both coveréng and 
-contents and there can be no loss of a complete 
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package if the Company delivers the bags in which 


the goods were packed eventhough they are empty. 
[p. 293, col. 1.] 

Dasadin v. Agent, Bengal Nagpur Railway, S. A. 
No. 611 of 1916, dated 29th March 1917, C. R. No. 69 
of 1910, dated 28th September 1916, followed. 

East Indian Railway Co. v. Nilkanta Roy, 22 Ind. 
Cas. 679:41 C. 576; 19 O. L. J. 142; 19 ©. W. N. 95, 
Bombay Baroda & Central India Railway Company 
v. Ambalal Sewaklal, (1909) Indian Railway Cases 48, 
Kali Das Mullick v. East Indian Railway Co., 40 Ind. 
Cas. 626; 21 C. W. N. 815, end Madras & Southern 
Mahratta Railway Company Limited, Madras v. 
Mattai Subba Rao, 55 Ind. Cas. 754; 43 M. 617; (1920) 
M, W. N. 198; 11 L. W. 358; 38 M. L. J. 360; 28M. L. 
T. 49, not followed. - 

Asfar& Co. v. Blundell, (1898) 1 Q. B. 123; 65 L. 
J. Q. B. 188; 73 L. T. 648; 44 W.R. 130; 8 Asp. M. C: 
106, distinguished. : 

Loss caused to a consighor owing to unreasonable 
delay on the part of the Railway Company in deliver- 
ing the goods consigned to itfor carriage and not by 
reason of any loss, destruction, or deterioration of the 
goods themselves, is not covered by the terms of Risk 
Note, Form H and the Company is not protected by the 
terms of the Risk Note from liability for such loss. 
[p. 293, col. 1.) 5 

Appeal against an order of the District 
Judge, Nagpur, dated the 8th May 1924, in 


Civil Appeal No, 40 of 1924. 


ORDER. 

Baker, J. ©.—(October Ith, 1924.)~— 
This case raises an important point of 
law as to’ whether the expression “loss 
of a complete consignment or of one or 
more complete packages forming part of 
a consignment” in the Risk Note, means 
the complete dis-appearance of the package 
or will apply to the dis-appearance of the 
contents. 

The plaintifs sued the Railway Compa- 
nies for damages for the loss of a number 
of sacks of potatoes, the empty sacks 
being delivered to the plaintiffs minus the 
contents. They also claimed damages for 
delay in delivery, by which the potatoes 
in some other sacks were damaged. , 

The First Court, Second Subordinate 
Judge, Nagpur, dismissed the plaintiff's suit 
on a preliminary issue, holding that the de- 
fendants were absolved from all liability by 
reason of Risk-Note Form H. 

On appeal the District Judge, Nagpur 
reversed the decision and ‘remanded the 
ease for trialon the merits, holding that 
if empty bags minus their contents were 
delivered te the plaintiffs, that amounts to 
complete loss, and, therefore, if the loss 
was due to wilful neglect on the part of 
Companies’ servants, the Companies were 
liable under the Risk-Note. 

The Railway Companies appeal against 
this order. á 


` 


oy 


‘no be liable. 
“bay High Court case of the Bombay Baroda 
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The point is one of importance and 
there are directly conflicting rulings of the 


various High Courts on the subject. The 
High Court of Calcutta has held in Fast 


‘Indian Railway Co. v. Nilkanta Roy (1) 


that where a number of tins containing 
oil were consigned to the defendant Rail- 
way Company under Risk-Note, and the 
tins were delivered to the consignee, but the 
contents of some of the tins were missing, 
there was no loss of any complete package 
and, therefore, the-Railway Company could 
This. case follows the Bom- 


& Central Indian -Railway Company v. 
Ambalal Sewaklal (2). l i 

On the other hand, it was beld in 
the Madras Southern Mahratta Railway 
Company, Limited Madras v. Mattai Subba 
Rao (3) that it cannot be said that there 
is no loss if the outer cover which encloses 
a parcel is delivered, whatever may 
happen to the contents, and that the term 
“loss” would include cases where the 
article consigned is lost to the consignor 
as such article or has lost its identity as 
such. 

The point is important and is one of 
some difficulty. It is also a point which 
is liable to arise frequently, and in the 


‘circumstances I think it might well be 


decided by a Bench. J, therefore, refer 
the case to a Bench fora decision of the 
point whether the expression “loss of a 


. complete consignment or of one or more 
- complete packages forming part of a con- 


signment” occurring in the Risk Note 
includes the loss of the contents of a 
package. 

The question of the rightof the plaintiffs 
to claim damages for delay may be consider- 
ed at the same time. 

Mr. J. C. Ghosh, for the Appellants. 

Messrs. M. R. Bobde and ‚P. Lobo, for 


- the Respondents. 


“ OPINION.—The facts of this case are 
set out in the Order of Reference. The ques- 
tion referred to the decision of the Bench 
is whether the expression “loss of a com- 
plete consignment or of one or more com- 
plete packages forming part of aconsign- 
ment” includes the loss of the contents of 
a package. 


(1) 22 Ind. Cas. 679; 41 0.576; 19 C. L. J, 142; 190, 
N. 95 


(2) (1909) Indian. Railway Cases 48. 
(3) 55 Ind Cas, 754; 43 M. 617; (1920) M, W. N. 198; 
11 L, W. 358; 38 M. L. J, 860; 28 M. L, T, 49, 
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A further question referred is as to 
the right of the plaintiffs to claim damages 
for delay in delivery. 

We are not here concerned with the 
loss of a complete consignment but only 
with the question of whether the loss of 
the contents of a bag of potatoes, the bag 
itself being delivered empty, amounts 
to the loss of a complete package as stated 
in the Risk-Note. 

On this point the views of the High 
Courts are, as stated in the Order of Refer- 
ence, conflicting. The Calcutta High 
Courts has on several occasions held that 
where the case or outer covering of the 
package was delivered, there was no 
loss of a complete package. In Hast Indian 
Railway Co. v. Nilkanta Roy (1) the gon- 
signment was of tins of oil, some of which 
were ‘delivered empty, It was held that 
there was no loss of complete packages 
when such material portions of the pack- 
ages aS the tins were delivered. That 
case follows the decision of the Bombay 
High Court in Bombay, Baroda & Cen- 
tral India Railway Company v. Ambalal 
Sewaklal (2) where some of the cans in 
a consignment of ghee were found empty. 
A number of cases are quoted at the 
end of the judgment in Kast Indian 
Railway Co. v. Nilkanta Roy (1). We 
have referred to them but all of them are 
under the old form of Risk Note, which 
exempted the Railway Company from all 
forms of loss whatever and hence are not 
applicable to the present case which is undér 
the new form of Risk- Note. 

Another case in point is Kali Das Mullick 
v. Hast Indian Railway Co. (4)in which the 
Caleutta High Court held that the words 
“package” means both that which is pack- 
ed and that in which it is packed, its cover- 
ing or receptacle. 

The only cases tothe contrary is that 
relied on by the lower Appellate Court, 
Madras & Southern Mahratta Railway 
Campany, Limited, Madras v. Mattar Subba 
Rao (3)in which it was held that it cannot 
be said that there is no loss if the outer 
cover which encloses a parcel is delivered, . 
whatever may happen to the contents. In this 
case it was also held that “loss” means loss 
to the consignor as such article, or that 
the article has lost its identity as such, 
This case is based on Asfur& Co. v. Blun- 
dell ae That, however, was a case of Marine 

(4) 10 Ind. Cas. 626; 21 O. W. N. 815. 

(5) (1896) 1 Q. B: 193; 65 L.J. Q. B. 138; 173 L, T, 
648; 44 W. R, 130; 8 Asp. M. O. 106. 
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Insurance, and not a Railway case. 

The question then is whether we should 
follow the view of the Calcutta and Bom- 
bay High Courts, or the view of the Madras 
High Court. 

‘No doubt, it seems unreasonable to hold 
that there has been no loss when the con- 
tents of a package are abstracted and no- 
thing is left, but the worthless outer cover- 
ing, the bag for instance, not the grain with- 


in it, as the Madras High Court says, That 


point, however, was considered in the case 
just quoted, Kali Das Mullick v. East 
Indian Railway Co. (4) where it is stated 
that it does prima facie seem to be 
hard that the Railway Company can avoid 
responsibility in such a case by producing 
empty tins but the Court held that in view 
of the meaning of the word “package” that 
could not be helped. a 

It is argued on behalf of the respond- 
ents that if this view is pushed toitsextreme 
limits, the Railway Company can avoid res- 
ponsibility by producing the smallest frag- 
ment of the original package, even the 
string with which itis tied, or the label 
attachéd toit. If, however, we take ex- 
treme case, if is possible to take an almost 
equally extreme case .on the other side, 


e. g., if a man sends clothes by train packed 


in a valuable suit case or portmanteau 
and the clothes are abstracted and the 
portmanteau delivered empty, could it 
be said that there had been loss ofa com- 
plete consignment ? We think, not. In 
these circumstances if would appear that 
if we adopt the view of the Madras High 
Court, that view might have to be modifi- 
ed according to the value of the outer 
covering, which would bean undesirable 
result. 

In these circumstances, although we 
were at first inclined to take the same 
view as the Madras High Court, we think 
there are difficulties in doing so, and as 
the balance ofauthority is the other way and 
this Court has so far followed the view -of 
the Calcutta High Court see Dasadin v. 
Agent, Bengal Nagpur Railway, (Second 
Appeal No. 611 of 1916 decided on 29th 
March 1917,) and Civil Revision No 69 of 
1916, decided on 28th September 1916) I feel 
‘constrained to follow the view of the Bom- 
bay and Calcutta High Courts that the ex- 
pression “loss of a complete package” means 
the loss of both covering and contents, 
and, therefore,as the Railway Company 
in. the present case delivered all the bags 
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though some of them were empty, there 
was no loss of a complete “package” 

The next question is whether the Rail- 

way Company are’ protected by the 
Risk-Note from a claim for damages avising 
from delay in delivery. Although on the 
view taken on the first point the Risk 
Note will protect them from any damage 
to the contents of the consignment, the 
question of damages caused by a fall in the 
market price is different. 
_ On this point we have direct authority 
in Hast India Railway Campany v. Gopi 
Krishna Kashi Prasad (6) where it was held 
that when a loss was caused to the con- 
signor owing to, unreasonable delay on 
the part of the-Railway Company in 
delivering them and not by reason of any 
loss, destruction or deterioration of the 
goods themselves, the Company was not 
protected from liability under the Risk- 
Note. In that case the goods werg delayed 
five months and arrived too. late for the 
marriage for which they were required. 
That case distinguishes Secretary of State v. 
Firm Jiwan and Abdullah (7) in which goods 
themselves were damaged by delay in tran- 
sit and it washeld that the owner could 
not recover damages under Risk Note Form 
B. The sameview was taken by Kinkhede, 
A J. ©.,in Second Appeal No. 345 of 1922 
East Indian Railway Company v. Muradali 
(8) decided on lith December 1923 where 
there was a delay of some months, which 
was held not to be covered by the Risk 
Note. - 

It will appear, therefore, that if owing 
to the delay, damage was suffered by the 
plaintiffs independently of any deteriora- 
tion of the goods themselves, this will not 
be covered by the Risk-Note. 

It has been contended in the present case 
that there was delay in delivery, result- 
ing in loss, as the goods were not carried 
by the shortest route, and reference is | 
made to Vali Mahomed Hamad v. G. I. P. 


. Railway (9). 


The question of whether there was any 
unreasonable delay or not, or whether any 
damage was suffered by the plaintiffs, in 
consequence of afall in the market price 


(6) 77 Ind Cas. 1016; 45 A. 534; 21 A.L.J. 488: 
(1924) A. I. R. (A) 8. 

(7) 71 Ind. Cas. 609; 45 A. 380; (1923) A. L R. (AD 
426; 21 A. L. J. 220, 

(8) 80 Ind. Cas. 1; (1924) A. I. R. GN.) 425. 

(9) 67 Ind. Cas. 366; 24 Bom, L. x. 316; (1922) A, Te 
R. (B,) 74 46 B. 830. 
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of potatoes, was not gone into at all in the 
First Court, where the suit is dismissed 
on the ground that the Company was 
protected under the Risk-Note. On recon- 
sidering the case above quoted, we are of 
opinion. l 

(1) That the plaintiffs cannot claim 
damages for the loss of the contents of 
some of the bags because there has 
been no loss of a complete package; 

(2) that they cannot claim damages except 
those caused by delay in delivery independ- 
ently of any deterioration in the goods 
themselves, i. e., damages due toa fall in 
prices; 

and (3) that the case must go back 
to the First Court for trial on the question 
whether there was delay in delivery result- 
ing in loss to the plaintiffs owing toa fall 
in the market price, and, if so, to what 
damages*the plaintifis are entitled on that 
account. 

We direct accordingly. 
the result. 

G. R. D. 

Z. K. 


Costs to follow 


Order directly. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPRAL No. 1070 or 1923. 
March 25, 1925. 

Present:—Mr. Justice Stuart. 
SULTAN AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
VETSUS 
HARDHIY AN—Derenpant— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 99, 
O. XXXII, +. 8 ()—Minor defendant—Guardian ad 
litem appointed by Court—Notice to minor, absence of, 
effect of-—Irregularity—Decree, whether binding on 


minor. i f 
Defendant, who was a mortgagee, brought a suit to 


t 


enforce the mortgage against the plaintiffs, sons of the ` 


mortgagor, who were minors 2t the date of the in- 
a of the suit. He named the plaintiffs’ mother 
as their guardian ad litem. A notice was served on 
the mother personally but she paid no attention to it 
and the defendant then applied for theappointment of 
the Court Nazir as guardian ad litem of the minors, 
and the Court proceeded to appoint the Nazir guardian 
ad litem, but no fresh notice was served either upon 
the minors or upon their mother. The Nazir tried to 
communicate with the mother but she gave him no 
help in the matter and the suit was eventually decreed. 
% The mortgaged property was cold in execution cf the 
decree and was purchased by the defendant, On one 
of the plaintiffs attaining majority they instituted a 
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suit to set aside the sale on the ground that'they had 
not been properly represented in the mortgage sult: 

Held, (1) that the failure to issue the notice requir- 
ed by sub-r. (4) of r. 3 of O. XXXII of the C. P. ©. 
was a mere irregularity which was covered by s. 99 
ofthe C. P. C., and that no prejudice having’ been 
caused to the plaintiffs, it did not affect the validity of 
the decree or the sale which took place thereunder ; 
[p. 295, col. 2.] - 

(2) that inasmuch as effective defence to the mort- 
gage suit could have been putup by the Court Nazir 
who was appointed guardian ed litem of the plaintiffs 
in the mortgage suit the decree and the sale which 
took place thereunder were binding upon the minors. 
[abid. | l f 

Second appeal from a decree of the Dis- 
trict Judge, Saharanpur, dated the 18th ` 
April 1923. 

Mr. Nehal Chand, for the Appellants. 

Dr. K. N. Katju, for the Respondent. 


JUDGMENT.—The facts in the suit 
under which this appeal arises, afford a 
good illustration ofthe difficulty to which 
a person may be put when he is endeavour- 
ing to enforce a document which he 
holds against the heirs of a deceased exe- 
cutant. 


The plaintiffs’ father Surja had, trans- 
ferred property on more than one occasion. 
In 1897 he executed a mortgage in favour 
of acertain Bakhshi. In 1900 he executed 
a usufructuary mortgage of the same pro- 
perty in favour of Hardhian, the present 
defendant-respondent. It is not clear how 
the mortgage of 1897 was satisfied, but it ap- 
parently was satisfied, for we hear no more 
of Bakhshi. Surja, although he executed 
the deed of usufructuary mortgage, did not 
give up the possession ofthe property, and 
executed another deed in 1905 by which 
his retention of possession was regularis-, 
ed and by which he mortgaged his equity 
of redemption under the deed of 1905 in 
sécurity for there-payment of the rent due 
upon the property. the satisfaction of which 
formed the consideration of the deed of 
1905: It will thus be seen that he execut- 
ed the deed of 1905 in payment of amounts 
that were actually due tohim by way of 
rent and that, had he not executed 
that deed, he would have been liable to 
ejectment from the property in respect of 
which he had already executed a deed of 
usufruciuary mortgage. Surja then died 
and Hardhian instituted a suit upon this 
deed against the present plaintiffs-appel- 
lants, who are Surja’s sons and who were then 
minors. [tis Hardhian to whom I referr- 
ed as the plaintiff who has had trouble in 
obtaining satisfaction of the amount due 
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on his deed after the 
cutant. 

When he instituted his suit in 1909 he 
nominated the defendant’s mother as their 
guardian ad litem. As far as I can gather, 
she was the most suitable person to be 
nominated for that position and there does 
not appear to have been any body else who 
could have been nominated. A notice was 
served on her personally to which she did 
. not pay the slightest attention. It appears 
to me that the plaintiff knew no other rela- 
tion or friend who could be appointed 
guardian ad litem. Then the plaintiff came 
to the Court to appoint the Nazir of the 
Court as guardian ad litem. Itis palpable 
that a Nazir of Judge's Court is not usually 
avery suitable person to appoint as a 
guardian ad litem of aminor but the ques- 
tion which the few Courts appear to have 
tackled in the past is what has the plaint- 
iff to do when the person. who ought to be 
guardian ad litem refuses to accept the 
responsibility without any reason at all? 
The plaintiff has, in these circumstances, 
to seek the assistance of an officer of a 
Court. 

He applied that the Nazir should be so 
appointed and the Court proceeded to 
appoint the Nazir. Unfortunately overlook- 
_ ing the provision of 0. XXXII r.3 cl. 4., 
it omitted to serve a fresh notice upon 
the minors anda fresh notice upon their 
mother. It is almost certain that, had a 
fresh notice been served on the mother she 
would have treated it as she treated the 
previous notice and paid no attention 
to it. But the. omission was made and 
undoubtedly an irregularity was committed. 
I have examined the record of the pre- 
vious case and am satisfied that the Nazir 
did not in any way neglect his duties He 
appears to have endeavoured to get into 
touch with the mother of these minors who 
refused to have any communication with 


death of the exe- 


him. He could receive no information of- 


any sort or kind. On ‘the face of it, the 
mortgage-deed of 1909 was a good deed 
actually executed by the minors’ father and 
“was executed for binding consideration. 
On the face of it it would appear that the 
consideration had been taken for legal 
necessity. That is how the Nazir would 
ordinarily have read it, When the mother 
of the minors refused to come near him or to 
give him any information he could hardly 
be blamed for taking the positien that 
there was no defence to thesuit, He did 
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not defend it fa¢cordingly and a decree 
was passed against the minors. In execu- 
tion of this decree the property was pur- 
chased by Hardhian, the present defendant- 
respondent, without apparently the slight- 
est objection on the part of ‘of any per- 
son representing the minors. l 
Several years after the sale had taken 
place (the minors) one of whom has attained 
majority, instituted the present suit to set 
aside the sale of the property to Hardhian, . 
which took place in execution of the pre- 
vious decree. The learned District Judge 
has dismissed the suit holding that although 
an irregularity had been committed, it was 


. an irregularity which.is covered by present 


s. 99 of the C. P.C., (corresponding to old 
s. 578 of the old Code) and that it did 
not affect the matter because no prejudice 
had been caused by the irregularity to 
the present plaintiff. This view appears to 
be in complete accord with the“principles 
laid down by their Lordships in the Privy 
Council in Walian v. Banke Behari Pershad 
Singh (1). Ido not consider that the pre- 
sent appellants were prejudiced in any 
way by the appointment of the Nazir as 
their guardian ad litem without notice to 
the effect that his name has been proposed 
being served on their mother or themselves. 
From what I have seen of the case I am 
under the impression that no effective 
defence could have been put in, and that 
the guardian ad litem, had -he contested the 
case, would have merely involved his wards 
in unnecessary expense. I, therefore, dismiss 
this appeal with costs on the higher scale. 


Z. K. ' Appeal dismissed. 
(1) 30 I. A. 182 at p. 189; 300. 1021; 7 ©. W. N. 774: 
5 Bom. L. R. 822; 8 Sar. P. O. J. 512 Œ. 0). 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

SECOND CIVIL APPEAL No. 94 oF 1924. 
February 7, 1925, 
Present:—Mr. Baker, J. ©, 
DAULAT AND oTHERS—DEFENDANTS 
—APPELLANTS 
‘VErSUS 
GULABRAO AND OTHERS— PLAINTIFFS — 
RESPONDENTS. 

Coniract Act (IX of 1872), s. 16—Undue infiuence, 
what amounts to—kRelationship of master and servei, 
whether undue influence, 


996 DAULAT V, GULABRAO. 


Tn order to establish a case of undue influence it is 
not enough to show that one party was in a position 
to dominate the other. It must also be established 
that the person in a position of domination, has used 
that position to obtain an unfair advantage for him- 
self and soasto cause injury to the person relying 
upon his authority or aid. [p. 296, col. 2.] 

Poosathurai v. Kannappa Chettiar, 55 Ind. Cas. 447; 
43 M. 546; 38 M. L. J. 349; 11 L. W. 455; 18 A. Ld. 
344; (1920) M. W. N. 317; 2 U. P. L. R. (P. C.) 62; 22 
Bom. L. R. 538; 13 Bur. L. T. 28; 47 T. A. 1; 27 M. L. 
T, 316 (P. C.), followed. 

The mere fact that one party to a transaction is the 
servant of the other is not sufficient, in the absence 
of other evidence, to show that undue influence was 
used, [ibid.] i À 

Appeal against a decree of the District 
Judge, Nagpur, dated the 18th September 
1923, in Civil Appeal No. 100 of 1923. 

Mr. D. T. Mangalmurti, for the Appel- 
lants. 

Mr. M. Gupta, forthe Respondents. - 

JUDGMENT.—The only question that 
arises in this appeal is whether the mort- 
gage-deed* in suit is void for undue in- 
fluence. é 

The facts are set forthin thejudgments 
of the Courts below. The mortgage in suit 
was passed to payoffa debt due by the 
defendants to one Sardar Khan and on a 
previous bond. Under the mortgage in 
suit Rs. 1,000 was payable by the mort- 
gagees to Sardar Khan, and the Courts be- 
low have found that it was paid. 

It is contended that the defendant No. 2 
was aservant of the plaintifis, that defend- 
ants Nos. ] and 3 are his brothers, that de- 
fendantsare also tenants in the village, of 
which the plaintiffs are Malguzars, and 
that undue influence was used to induce 
them to enter into an unconscionable 
bargain. l 

The learned Pleader for the appellants 
relies on ` Kashi Nath Ray v. Raja Durga 
Prasad Singh (1) and Kamawati v. Dig- 
bijai Singh, (2). The latter of these cases 
is that of a deed executed by a pardanishin 
lady, relinquishing her right of succession 


to a share in the estate substantially with-. 


out consideration, and will haveno applica- 
tion to the facts of the present case. 


It is to be observed that the defendants 
Nos. 2 and 3 did not make any appearance, 
and defendant No. 1 made a vague plead- 
ing of undue influence in his written state- 
ment without giving any of the details 


(1) 38 Ind. Cas. 235; 1 P. L. J. 604; 2 P. L. W. 415. 

(2) G4 Ind. Cas. 559; 43 A. 525; 15 L. W., 1: 30M. L. 
T.47: 42 M. L. J. 87; 26 0. W. N. 490: 24 Bom. L R 
$26; 4 U. P. L. R. (P. 0.) 27; (1922) A. I. R. (P. C) 14: 
(1922) M. W. N. 336; 48 Í. A. 381 (P. C.). 
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which are required to be given by O. VL. 


r. 4, ofthe C. P.C. 


The main contention of the appellants as 


tothe unconscionable nature of the bargain 
is that under no circumstances does 
the debt due by them to Sardar Khan 
amount to Rs. 1,000. Their contention is that 
the accounts were not explained to them, 
but it has to beadmitted that if stipula- 
tions as to compound interest in Sardar 


Khan’s bond were enforced, the debt would . 


amount to about Rs, 2,000. 


The original plea of the defendant No.. 


1 wasa denialof the consideration which 
has been held proved. The most salient 
feature in this case is that there is no evi- 
dence that the plaintiffs derived any undue 


benefit from the bargain. If anybody: 


derived any benefit it was Sadar Khan, 
and there is no allegation or proofof any 
collusion between the plaintiffs and Sardar 
Khan. 

Relying on the Privy Council judgment 
in Poosathurat v. Kannappa Chettiar (3), 
on which the lower Appellate Court has 
relied, which lays down that where it has 
been shown that one party was in a “posi- 
tion to dominate the. other, it must also 
be established that the person in a position 
of domination has used that position to 
obtain unfair advantage for himself, and 
so to cause injury to the person relying 
upon his authority or aid, I find that 
there is no evidence that the plaintiffs 
obtained any unfair advantage for them- 
selves, or even that Sardar Khan obtain- 
ed any unfair advantage. 


The defendant No. 1 has made inconsist- 
ent statements, at one time admitting the 
execution and denying consideration, and 
in his further pleadings denying even the 
execution. Both the execution and cop- 
sideration have beenheld proved. 


I agree with the lower Appellate Court 
in holding that the mere fact that defend- 
ant No 2 was a servant of the plaintiffs, 
is not sufficient in the aksence of other 
evidence to show that undue influence wes 
used, nor have any particulars of the 
alleged undue influence heen given. There 
is nothing to show tkat there was any 
collusion between the plaintiffs and Sardar 
Khan and, asli have already said, the ad- 


(3) 55 Ind. Cas. 447; 43M. 546; 58M. D. J. 349; 11 
L. W. 455; 18 A. L. J. 344; (1920) M. W. N. 317: 2 U, 
P. L. R. P.O) 62; 22 Bom. L. R. 538; 13 Bur L. T. 
28; 47 T. A, 1,27 M. L. T. 316 (P CA. g 
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vantage, if any, was obtained by Sardar 
Khan and not by the plaintiffs, s 

In these circumstances the view of -the 
lower Appellate Court appears tome to be 
_ correct and the appeal will be dismissed 
with costs. 


Z. K. Appeal dismissed. 


ee 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 332 or 1925. 
March 6, 1925. 

Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Lindsay. 

SARJU PRASAD— Derenpant—APPELLANT 
TETSUS 
BHAGWATI PARSAD—PLAINTIFE— 

RESPONDENT. 

Government of India Act, 1919, (9 & 10 Geo. V, c. 101), 
s. 80—Local Legislature, power of, to repeal laws 
passed by itself—Agra Pre-emption Act (XI of 1922), 
8s. 5, 12——A gra Pre-emption (Amendment) Act (VIII of 
1923)—Pre-emption—Custom, proof of~-Wajib-ul-arz, 
entry in-~Classes of pre-emptors, whether successively 
entitled. f 

Under s. 80, sub-s, 1 of the Government of India 
Act the Local Legislature of any Province has power, 
subject to the provisions of the Act, to make laws 
for the peace and good government of the territories 
for the time being constituting that Province and 
this power includes the power to amend and alter, or, 
if necessary, repeal laws previously enacted by that 
Local Legislature. [p. 298, col. 1.] 

The Agra Pre-emption (Amendment) Act of 1923 
was not ultra vires of the U. P. Legislature. [ibzd.] 

Unders. 5 of the Agra Pre-emption Act aright of 
pre-emption is to be deemed to exist in ‘mahals in 
respect of which any wajib-uwl-arz, and not necessarily 
the latest wajib-ul-arz, prepared prior to the com- 
mencement of the Act, records a custom of pre- 
emption. [p. 297, col. 2.] 

Section 12 of the Agra Pre-emption Act lays down 
the classes of persons who are successively entitled 
to exercise the right of pre-emption. [p. 298, col. 1.] 

Sécond appeal from a decree of the 
Additional Subordinate Judge, Gorakhpur, 
dated the 20th November 1924. 

Dr.M. L. Agarwala, for the Appellant. 
- JUDGMENT.—This appeal is up for 
admission under O. XLI, r. 1] and from the 
date of the sale which took place in 
November 1923, it appears that the law 
to be applied is that contained in the Agra 
Pre-emption Act XI of 1922. | 

Two wajib-ul-araiz were filed in the case, 
one of the year 1883 and the other of 
1860, and Dr. Agarwala who appears for 
the vendee-appellant informs us that the 
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wajib-ul-arz of 1860 contains no provision 
for pre-emption. Hé, therefore, refers us 
to the language of s. 5 of the Agra Pre- 
emption Act, XI of 1922, as it stood 
before it was altered by the amending 
Act, Act VIII of 1923. According to the 
former state of things s. 5 laid down that 
a right of pre-emption should be deemed 
to exist only in mahals or villages in res- 
pect of which the wajib-ul-arz* prepared 
prior to the commencement of this Act 
iene a custom, contract or declaration, 
etc. 

On the language of this section as it 
stood it necessarily followed that the wajib- 
ul-arz to be considered was the last one 
prepared prior to the commencement of the 


- Act. The amending Act, Act VII of 1923, 


however, altered the language and lai 

down that the right was to be Pa 
exist in mahals in respect of which any 
wajib-ul-arz prepared prior to the Ommen- 
cement of the Act records a custom, ete., 
and itis to be observed that this Act was 
given retrospective effect so as to apply 
from the date on which the Agra Pre- 
emption Act came into force, that is to say 
from the 17th of February 1923. 

As the Act now stands, therefore, it 
seems quite clear that in the case with 
which we are concerned the Court below 
was entitled to refer to the Wajib-ul-are 
of 1833 which admittedly contains a record 
of the custom of pre-emption. 

Dr. Agarwala, however, has argued that 
the amending Act, Act VIII of 1923, was 
ultra vires of the Local Legislature, and in 
this connection he refers to s. 80 (a) sub-s. 2 
of the Government of India Act. Sub-s. 2 


of the section just mentioned, gives au- 


thority toa Local Legislature to repeal or 
alter, as to its own Province, any law made 
either before or after the commencement 
of the Government of India Act by any 
authority ine British India other than that 


- Local Legislature. 


From the words.“other than that Loca] 
Legislature” Dr. Agarwala desires us to. 
infer that no Local Legislature can, by 
reason of these words, repeal or alter any 
enactment of its own. 

We do nof think that s. 80 (a) sub-s, 2 is 
to be construed in this sense, Without 
sub-s. 2 no Local Legislature would have 
authority to repeal or alter, as to its own 
Province, any enactment made by the 
Legislature of any other Province, and its 
was for that express purpose that powe 
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was given under sub-s. 2. But under s. 80 
sub-s. 1 we find that the Local Legislature 
of any Province has power, subject to the 
provisions of the Act, to make laws for the 


peace and good government of the terri-- 


tories for the time being constituting that 
Province, and we have no doubt whatever 
that the power to make laws for peace 
and good government, includes the power 
to amend and alter or, if necessary, repeal 
_laws previously enacted by that Local 
Legislature. Wecannot, therefore, accept 
the argument that the amending Act, Act 
VILL of 1923 was ultra vires of the Legisla- 
ture of these Provinces. 

The only other question which is raised 
is with regard to preference. The conten- 
tion for the vendee-appellant is that the 
pre-emptor in this case had no better right 
to pre-emption than he had. 

Sectign 12 lays down the classes of per- 
sons who are successively entitled to exer- 
cise the right of pre-emption. The second 
class consists of co-sharers in the sub- 
division of the mahal in which the pro- 
perty is situated. - 

In the present case the pre-emptor and 
‘the vendor are co-sharers in khata No. 21. 
The vendee is a co-sharer in another khata 
and is also a joint sharer ina third khata 
which we understand to bea joint khata 
relating to shamlat lands. 

It is clear to our minds, therefore, that 
the pre-emptor is a person who falls with- 
in class 2 and that the vendee, whatever 
class he falls in must be in some class be- 
low class 2 and that being so, we think that 
the plaintiff, as a person in class 2, has the 
better right. It has been songht to be 
argued that these classes only lay down 
an order: of preference when the sale has 
been to a stranger, but we do not think 
that is the meaning of the section and we 
have interpreted it already in a different 
sense. We think that s. 12 lays down an 
order of preference by which any person 
in class 1 is entitled to pre-empt as against 
‘any person in any of the other classes, 
namely, classes 2,3, 4and 5. We dismiss 
the appeal under O. XL, r. 11, C. P. C. 

Z. K. Appeal, dismissed. 
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ʻa 


Ca 
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ALLAHABAD HIGH COURT. 
SRECOND Civit APPEAL No. 1174 or 1923. 
March 26, 1925. 
Present:—Mr, Justice Sulaiman. 

R. B. ABHAINANDAN PRASAD— 
PLAINTI FF—A pPELLANT 
VETSUS 
BHAGWAN DATT PATHAK AND. 
ANOTHER— DEFENDANTS—— RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 165--Co-sharers 
—Sale of property with arrears of profits—Pre- 
emption—-Suit to recover arrears, whether maintainable 

—Jurisdiction of Revenue Court. 
Where two properties are sold undera sale-deed 


one of which is capable of pre-emption and the other. 


isnot, and the property capable of pre-emption is 
pre-empted the vendee cannot lose his -rights in 
the property which was not capable of pre-emption 
and that property must be deemed to remain vested 
in him. It is immaterial whether the -pre-emptor 
paid the whole or only a part of the total consideration 
for thesale. [p. 299, col. 1.] 

Arrears of profits which have accrued due already 
are capable of being sold but are not capable of being 
pre-empted. [2bid.] 

An assignee of arrears of profitsis entitled to sue 
ora those profits in the Revenue Court. [p. 300, 
col. 1, 


Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 29th of 
March 1923. eS 

Mr. Sankar Saran, for the Appellant: 

Mr. G. Agarwala, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out ola suit for arrears of 
profits. The position has arisen in a curious 
way. On the 15th of January 1920 one 
Ram Samujh executed a sale-deed in favour 
of the plaintiff Rai Bahadur Abhainandan 
Prasad under which he sold a certain share 
in village together with the arrears of 
profits in respect of sir and khudkasht lands 
due from the co-sharers on account of the 
previous years 1324, 1325 and 1326 Fasli, 
for atotal sum of Rs. 1,000. A suit for 


pre-emption was brought by the present | 


defendants with regard to the share sold 
and was ultimately decreed. The judg- 
ment in the pre-emption suit is not on this 


file butit is admitted that the decree for | 
pre-emption was with regard to the share: 


and it was on payment of -the full consider- 
ation of Rs. 1,000. ; 

The plaintiff instituted the present suit 
in the Revenue Court claiming arrears of 
profits against the co-sharers. The Court 
of first instance granted the plaintiff a 
decree but on appeal the learned District 
Judge has dismissed the suit. In the Firat 
Court a point was raised that the plaintiff 
being a legal practitioner had purchased 


N 
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an actionable claim, but that objection 


was overruled by that Court and the matter 
was not pressed any further, nor has that 
point been argued before me in this appeal. 

The main ground on which the learned 
Judge dismissed the suit was that under 
the pre-emption decree the whole of the 
sale consideration which had been advanced 
by Rai Bahadur Abhainandan Prasad had 
been paid back to him by the pre-emptors 
who happen to be the present contesting 
defendants Nos. 1 and 2, and the payment 
“must have the effect of destroying any 
rights which the plaintiff obtained under 
that decree”. The learned Judge thought 
that inasmuch as there remained no con- 
sideration for the transfer ofthe arrears of 
profits that right no longer existed. 

I am unable to agree with the view taken 
by the learned Judge. If two properties are 
sold under a sale-deed one of which is 
capable of pre-emption and the other is not 
and the property capable of pre-emption is 
pre-empted the vendee cannot lose his 
rights in the property which was not cap- 
able of pre-emption. That property must 
be deemed to remain vested in the vendee. 
It is immaterial whether the plaintiff did 
pay the whole or only a part of the total 
sale consideration. It would have been 
open to the plaintiff to ask the Court to 
apportion the consideration and reduce the 
amount in view of the fact that part of the 
property sold was not being pre-empted, 
but if for some reason or other a pre-emp- 
tor omitted to doso and submitted to a decree 
for pre-emption ofa part of the property 
on payment of the whole amount, that 
could not destroy the rights of the vendee 
in the property which had not and could 
not have been pre-empted. It follows, 
therefore, that if the arrears of profits were 
capable of being sold separately and were 
not capable of being pre-empted and have 
not been pre-empted, then they remain 
vested in the vendee quite irrespective of 
the fact that the vendee has received back 
the entire consideration which he had 
originally paid forthe sale. The effect of 
the decree for pre-emption cannot be said 
to destroy his rights in the arrears of pro- 
fits which also he had purchased. 

I ean find no law under which arrears 
of profits which have accrued due already 
are not capable of being sold. Asa matter 
of fact there is considerable authority for 
the view thatsuch arrears are saleable. 

The main question however to consider 
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in this case is whether the assignee of such 
arrears Can maintain a suit in Revenue 
Court for these profits although he has no 
longer any interest left in the property 
itself, This question is certainly of con- 
siderable difficulty and curiously enough 
there appears to be no reported case under 
the new Tenancy Act which has decided. 
this ponit, at least none has been brought 
to my notice by Counsel on either side. 

It cannot be denied that under the old 
Rent Act there was some divergence of 
opinion between the Board of Revenue on 
the one hand and the - Allahabad High 
Court on the other. Although the rulings 
in either Court were not absolutely una- 
nimous yet it may be said broadly that the 
Board of Revenue inclined to the view that 
assignees of rent or profits can maintain a 
suit in the Revenue Court because such 
sults were suits for rents or profits and 
came exclusively within the jurisdiction of 
the Revenue Court. On the other hand 
the Allahabad High Court took a strict 
view of the sections of the Rent Act and 
held that assignees of such lease or profits . 
were neither land-holders nor co-sharers 
within the meaning of those sections and 
that their remedy, therefore, lay only in the 


‘Civil Court. 


The learned Vakil for the respondents 
has drawn my attention to the cases collect- 
ed by Dr. Agarwala under s. 102 in his 
learned Commentary on the Tenancy Act 
and has pointed out that the learned author 
is inclined to favour the view taken by the 
High Court in the earlier cases. But the 
author has had to note that as regards suits 
brought by assigns of arrears of rent there 
isa ruling of a Single Judge of this Court 
reported as Kanhai Ram v. Sukh Deo (1): 
laying down that a suit was cognisable by 
the Revenue Court only, and not following 
the cases of the Allahabad High Court 
under the old Rent Act. Cases of assigng 
of rent however may be distinguishable 
because s. 102 does not specifically use the 
word “landlord or co-sharers” whereas s. 165 
expressly contains the words “co-sharer.” 

But even as.regards the old Act there 
was a passage in the judgment of the 
learned Chief Justice in the Full Bench 
case of Lekhraj Singh v. Rai Singh (2) to 
the effect that there was nothing in. the 


(1) 22 Ind. Cas. 337; 12 A. L. J. 98 


(2) 14 A. 38l at p. 396; A. W. N. (1899) 143: 7 Ind 
Dec, (x. s.) 612 (F, BO). :7 In? 
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Rent Act, so far as it related to suits for 
arrears of rent, to indicate that the section 
applied only where the person suing was 
the person’ who was the land-holder or 
landlord atthe time when the rent became 
due, nor was there anything in the section 
to indicate that the person to be sued in a 
suit for arrears of rent must necessarily be 
the person who ‘occupied the position of 
-tenant at the time when the rent, the 
arrears of which were sued for, became 
due. Knox. J., at page 404* also referred to 
2 number of cases where the Revenue 
Court had been held to have jurisdiction 
where a-rent-decree had been purchased 
from the landlord and the purchaser of the 
decree found it nécessary to continue the 
litigation in the Revenue Court or where 
a sharer in possession of his share at the 
time ofhis suit was allowed to claim inthe 
Revenue Court the profits of his share for 
a previotts period during which he was not 
in possession. _ 

The present Tenancy Act, however, has 
a new section, s. 166, corresponding to 
which there was no section in the old Act. 
Tt seems to me that this section was ex- 
pressly, added in order to put an end to this 
apparent conflict of opinion. Uuder the 
new section the word “co-sharer”’ in Ch. XI 


includes also “the heirs, legal representa- 


tives, executors, administrators and assigns 
of such person”. 
that an assign of a co-sharer would be 
entitled to maintain a suit for settlement 
of account and his share of the profits under 
s. 165. 

The point which has been pressed before 
me very strongly is that though an assign 
of the property ofa co-sharer hasa right 
to maintain a suit for profits a mere assign 
of arrears of profits has no such right. 
The contention is that the person who is 
suing must have not only acquired the 
arrears of profits, but must have also acquir- 
ed the share in the village itself before he 
can be called an assign of the co-sharer 
within the meaning of Ch. XI. After care- 
ful consideration of the various sections I 
have come to the conclusion that this con- 
tention cannot be upheld. 


Ifan assign ofa co-sharer is* suing for’ 


profits which have accrued since the assign- 
ment then heis not suing as an assign of 
a co-sharer at all but he is suing asa co- 
sharer himself for the profits which have 


gcerued during the time when he is a 
*Page of 14 A [Ed] j dai 
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share-holder. On the other hand a suit for, 
profits by an assign ofa co-sharer must of 
necessity relate to arrears of profits for the. 


‘period during which the assignor was the. 


co-sharer and the assignee was not, and 
which profits have been transferred to the 
assignee. This position must be conceded. 
It is, however, further contended on be- 
half of the respondents that there is a dis- 
tinction between the case where there has 
been an assignment of profits as well as the 
property and the case where there has been 
an assignment of profits only. Itis argued 
that in the former case the arrears of pro- 
fits go with the property and, therefore, the 
assignee may have-aright to sue for them 
but it is urged that a mere assignee of 
profits must bring a sultin the Civil Court 
and notin the Revenue Court. On princi- 
ple I am unable to see any such distinction. 
In the present case if no suit for pre-emp- 
tion had at all been brought it would be © 
dificult to contend that Rai Bahadur 
Abhainandan Prasad .would not have been 
entitled to maintain a suit for arrears of 
profits against the other co-sharers in the 
Revenue Court in respect of the years prior 
to his assignment. He would have been 
suing fora period when he was not a co- 
sharer at all. Nevertheless his suit was 
bound to have been decreed. Does it make 
any difference that subsequent to his assign 
ment hehas lost the property, though not 
the profils, by virtue of the pre-emption 
decree? In my opinion his right: to sue 
for the profits has not been lost at all, nor 
has the forum where he can maintain such 
a suit been altered. 
The learned Judge has said that this 
was the only point argued before him. I 
have already come to the conclusion that 


.the view taken by him on this point was 


wrong. I accordingly allow the appeal and 
setting aside the decree cf the lower Appel- 
late Court restore that of the Court of first 
instance with costs in all Courts including 
in this Court fees on the higher scale. 

Z, K. Appeal allowed. 
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LAHORE HIGH COURT. 
FULL BENCH. 
Civiz Revision Petition No. 613 op 1924. 
June 5, 1925. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
Mr. Justice Broadway and Mr. Justice 
Abdul Raoof. 

RAM CHAND—P.uarintirr—PETITIONER 
versus 
CHHUNUN MAL—Derrenpant— 

RESPONDENT. 
Evidence Act (I of 1872), s. 102—Unregistered docu- 


ment—Execution proved or admitted---Consideration—- 
Burden of proof. 

Where an unregistered document, ‘such as a bond, 
receipt or an entry in an account book, the execu- 
tion of which is admitted or proved, contains an 
admission or recital of the payment of consider ation, 
the onus lies on the person executing the document 
to prove that he did not receive the consideration, 
“and not on the opposite party to prove payment of 
the consideration. |p. 305, col. 2.] 

Case-law referred to. 

Per Shadi Lal, C. J.—If A sues B for money due 
on a document such asa bond, a receipt or an entry 
in an account-book, the burden of proving the 
existence of facts upon which the legal liability of B 
depends lies on A. When A has proved the execution 
of the document by B either by producing evidence 
or by gn admission made by the latter, and the docu- 
mentcontains an acknowledgment of the receipt of 
consideration it isthe duty ‘of B to show that what 
he himself admitted in the document to be true was, 
as a matter of fact, false, and that he did not receive 
the consideration. Tp. 306, col. 1. 


Petition; under s. 25, Act IX of 1887, for 
revision of the decree of the Judge, Small 
Cause Court, Delhi, dated the 24th July 


1924, 
ARGUMENTS. 

Mr. Shamair Chand (with him Mr. 
Zafrulla Khan and Lalas Amar Nath Chona 
and Gobind Ram Khanna), for the Peti- 
tioner.—Where an unregistered document 
such as a bond, a receipt or an entry in an 
- account-book, ‘the execution of which is 
admitted or proved contains an admission 
or recital of the payment of consideration, 
the onus lies on the person executing the 
document to prove that he did not réceive 
the consideration, Section 102, illustration 
(a) of the Evidence Act is a clear authority 
- for this view. Section 92, proviso (1) of the 
Evidence Act allows fraud, illegality, want 
or failure of consideration to be proved. 
This obviously means that fraud or want of 
consideration is to be proved by the party 
who would fail if no evidence were given. 

Wazir Singh v. Jai Gopal (1) which is 
supposed to lay down the law in this Pro- 


vince is really no authority. In that case 


(1) 17 P. R. 1888. 
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the suit was based on a registered docu- 
ment and the observations in regard to 
unregistered documents were merely obiter. 
That ruling is not based on correct legal 
principles and is contrary to the view of 
all the High Courts. 

For Calcutta authorities see Manick Lall 
Baboo v. Ram Dass Mozoomdar (2), Foolee 
Bibee v. Bassiruddy Mirdha (3), Kalicharan _ 
Bose v. Amar Chand Das (4), Rughoonath 
Doss v. Luchmee Narain Singh (5) and 
Kurufool Kooer v. Rajkalee Kooer (6). 

For Madras ruling see Sivaramatyar v. 
Samu Azyar (T). 

For Allahabad see Rajeswari Kuar v. 
Rai Bal Krishan (8), Mahabir Prasad Rai 
v. Bishan Dayal (9), Makund v. Bahori Lal 
(10), Behari Lal v. Makhdum Bakhsh (11). 

For pompey see Davlata v. Ganesh Shastri 
12). 

CF For Privy Council see Chowry Deby 
Persad v. Chowdry Doulut Singh (18). 

For Oudh see Lachhman Prasad v. Hardeo 

Bakhsh (14). 

The admission shifts the onus ‘see Vir 
Singh v. Harnam Singh (15), Chandra 
Kunwar x. Chaudhri Narpat Singh (16). 
Ghulam Sarwar Khan v. Mohammad Ali 
Khan (17). 

If the admission is contained in the entry 
itself the onus must be on the person exe- 
cuting the document. The Punjab view 
being merely obiter and being opposed to 
the views of all the High. Courts and the 
Privy Council is not good law. 

Mr. Sunder Das, for the Respondent.—No 
doubt all the High Courts have held that 
the onus in such cases is on the person exe- 


(2) ok R. 132; 1 B.L. R. A.C. 92; 1 Ind. Dee, | 
N.S.) 1 
Mew. R. F. B. 25; 4 B. L. R. F. B. 54, 
(d) 41 Ind. Cas. 44. 
310 W. R. 407. 
(6) 17 ie R. 439 at p. 440. 
(DIM H.C. R 447. 
(8) 9 A. 713: 14 I. A. 142; 5 Sar. P. C. J. 80; 5 Ind. 
Dee. (N. s.) 912 (P. C,). 
) 71; 1 A. L.J. 423. ' 
(10) 3 A. 824; A. W. N. (1681) 86; 6 Ind. Jur. 321; 2 
S 


Ind. Dec. (N. 3 537. 
744; 35 A. 194; IL A. L. J. 221. 

5; 5 Ind. Jur. 150; 2 Ind, Dec. (N. s.) 703. 

. 3847; 6 W. R.P. 0. 99; 1 Suth. P. O. J. 
161; 1 Sar. P. O.J. 288; 18 E. R. 531. 

(14) 37 Ind. Cas. 31; 3 0. L. J. 473. 

(15) 56 Ind. Cas. 191; 1 L; 137; 135 P. L. R. 1920. 

(16) 29 A. 184; 9 Bom. L. R. 267; 2 M. L.T. 109; 17 
ML E OEN 321; 4 A. L. J. 


102 
KOI m Cas. 398; 8 O. L. J. 609; (1922) A. IR. 
O.) 
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. cuting the document but the Punjab view 
since 1888 has consistently been to the con- 
trary, see Wazir Singh v. Jai Gopal (1), 
Neki Ram v. Khushi Ram (18), Rulia Singh 
v. Tunia Mal (19), Barkat Ullah v. Muham- 
mad Hayat Ali Khan (20). 

People in this Province being ignorant 
the rule followed here should continue. 
The principle of stare decisis is in my 
favour. No change should be made. 

Mr. Shamair Chand in reply. The 
Punjab rulings have followed the rule laid 
down in Wazir Singh v. Jai Gopal (1). If 
that ruling is not sound then the other 
rulings cannot improve the position of the 
respondents. The rule laid down in Wazir 
Singh v. Jat Gopal (1) is merely obiter and 
is opposed to the authority ofall the High 
Courts and the Privy Council. The prin- 
ciple of stare decisis applies to substantive 
rights so that vested rights may not be 
interfered with. It does not apply to mere 
rules of procedure. Rules relating to the 
law of evidence deal with procedure and 
not with substantive rights. If the Court 
finds that the rule enunciated in Wazir 
Singh v. Jai Gopal (1) is unsound, it should 
not persist in error, Ignorance in the Punjab 
is not greater than ignorance in other 
Provinces; besides ignorance has nothing 
. to do with the question of onus which is 
based on the provisions of the Evidence 
Act. The onus in such a case Must be on 
the party executing the document. 

JUDGMENT OF THE FULL 
BENCH. 

Raoof, J.—(May 28, 1925).—The čir- 
cumstances under which this Reference to a 
Full Bench was made and the question 
which we have to answer are stated in the 


_ * following Order of Reference by the learned 


' Chief Justice:-— 

On the Ist September 1921 the defend- 
ant Chhunun Mal made an entry in the 
account-book of the plaintiff Ram Chand 
by which he acknowledged the receipt of 
Rs, 300 in cash. The plaintiff has now 
_ brought an action for the recovery of the 
principal and interest, but ‘the defendant, 
while admitting the execution of the entry, 
denies the receipt of consideration. 

The learned Judge of the Small Cause 
Court has placed the onus of proving con- 

(18) 51 Ind. Cas. 579; 39 P. L. R. 1919; 14 P, W. R 


1919. 
E Ind. Cas. 730;4 L. L. J. 73; (1922) A. L R. 


e 
(L.) 272, 


+ 


RAM CHAND v. CHHUNUN MAL. 


(20) 84 Ind, Cas. 866; 6 L. L. J. 542; (1925) A, IR, 


[88 1. O. 1993} 


sideration on the plaintiff, and, after hold- 
ing that the onus has not been discharged, 
he has dismissed the suit. Mr. Shamair 
Chand for the plaintiff contends that the 
onus has been wrongly placed, and that 


“if was the duty of the defendant to prove 


that the admission of payment contained in 
the entry was- wrong and that he did not 
receive consideration. Now, the judgment 
of the Punjab Chief Court in Wazir Singh 
v. Jat Gopal (1) supports the view taken 
by the lower Court, but the correctness of 
that judgment has been impeached, and 
there can be no doubt that there are 
several judgments of the High Courts 
to the effect that, when, a document con- 
tains an admission or a recital that the 
person executing the document has received 
consideration, the onus is on him to prove 
that the admission or recital is incorrect 
and that he did not receive consideration. 
These judgments are collected at pages 814 
to 816 of Sarkar’s Commentary on the 
Indian Evidence Act and need not be 
examined at present. 

The question of onus in cases of this kind 
is one of considerable importance and re-- 
quires an authoritative decision by this 
Court. 

Accordingly I refer the following ques- 
tion to a Full Bench:— 

“Where an unregistered doument, such as 
a bond, a receipt or an entry in an account- 
book, the execution of which is admitted 
or proved, contains an admission or ‘recital 
of the payment of the consideration, does 
the onus lie on the person executing the 
document to prove that he did not receive . 
the consideration, or on the opposite party 
to prove the payment of the consideration?” 

In the case of Wazir Singh v. Jai Gopal 
(1) it was held that “in suits to -enforce a 
bond, the execution of or consideration for 
which is denied by the defendant, the 
genéral rule is that, as the plaintiff has to 
prove his case, the proof of the payment of 
the consideration lies upon the party who 
asserts it, that is to say, upon the plaintiff”, 
The facts of the reported case were shortly 
these: The defendant in that case had exe- 
cuted a mortgage-deed on the 13th July 
1872 which was registered in favour of the 
plaintiff's father, whereby he had mort- 
gaged acertain property in consideration of 
Rs. 500 and had agreed to pay Rs. 40 
annually to the mortgagee in lieu of pro- 
fits, stipulating at the same time that in 
case of default in -payment the mortgagee 
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would be entitled to take possession of the 
mortgaged property. The mortgagee hav- 
ing died a suit was brought by his sons to 
enforce the condition with regard to pos- 
session. The defendant denied both the exe- 
cution of the deed and the receipt of con- 
sideration. The execution of the deed by 
the defendant was proved in the opinion of 
both the lower Courts. They, however, 
differed as to the onus of proof relating to 
consideration. The Divisional Judge being 
of opinion that as the receipt of the con- 
sideration was admitted in the deed the 
onus of proving non-receipt of the same 
was on the defendant which he had failed 
to discharge. Differing from the decision 
of the First Court he gave the plaintiffs a 
decree. A further appeal was preferred to 
the Chief Court and the decision of the 
' Divisional Judge as to the onus of proof 
was challenged. The learned Judges of the 
Chief Court upheld the decision of the Divi- 
sional Judge particularly on the ground 
thus stated in their judgment:— 

‘Remembering also that the acknowledg- 
ment of receipt of consideration in bonds 
and dteds is generally inserted in this 
country before any actual payment of con- 
sideration takes place, and is merely intend- 
ed to be formal, the simple existence of such 
an acknowledgment would not affect the 
application of the general rule to which we 
`- have referred. But where the acknowledg- 
mentis of a more formal character, made 
and recorded, for instance, in pursuance of 
an Act of the Legislature, such as the Regis- 
tration Act, the presumption ought to be 
in favour of the truth of such a public 
declaration. This presumption, however, 
is not conclusive, and may be rebutted. 
. It merely serves to shift the onus of proof 
. tothe party who denies the truth of the 
- acknowledgment.” 


The case before.the learned Judges being 
of a registered deed it was not necessary in 
that case to decide the general question 
raised in the present case. They, however, 
thought it fit to lay down a general rule 
' affecting cases of unregistered documents 
= also and stated the rule in the following 
words:— 


“We start, of course, with the elementary 
principle thata plaintiff has to prove his 
case, and, therefore, speaking generally, the 


proof of the payment of the consideration 


lies. upon the party who asserts it, that is, 
to say upon the plaintiff, when he sues to 
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enforce a bond, the execution of or con- 
sideration for which is denied.” 

As it was not necessary in that case to 
decide the general question the onus so 
broadly expressed was obviously obiter and 
could have no binding effect. 

The general rule as to burden of proof is 


_thus stated in s. 102 of the Indian Evidence 


Act:— 

“The burden of proof in a suit or pro- 
ceeding lies on that person who would fail 
if ae evidence at all were given on either 
side. 

Thus in a case where the execution of a 
document is either admitted or proved and 
which contains an acknowledgment of 
receipt of consideration the executant of 
the deed denying receipt of consideration 
would fail if no evidence were given on 
either side. In the case of Mahabir Prasad 
kat v. Bishan Dayal (9) the facts were ag 
follows :— g 

The plaintiff brought a suit upon a mort- 
gage-bond. The bond, as usual, recited 
that the consideration therefor had been 
received by the mortgagors. But in the 
suit the executants, though they admitted 
execution of the bond, denied receipt of the 
consideration. The Court of first instance 
held that the burden of proving want of 
consideration was on the executants, and 
that they had failed to discharge it, and 
accordingly gave a decree in the plaintiff's 
favour. On appeal by the defendants the 
lower Appellate Court reversed the decree 
of the Munsif and dismissed the plaintiff's 
suit, holding that as the defendants all 
along denied receipt of consideration, it 
was for the defendants to prove that con- 
sideration had passed. An appeal was pre- ` 
ferred to the High Court and it came up 
for decision before a Single Judge who up- 
held the decision of the lower Appellate 
Court on the grounds thus stated:— 

“Ordinariby the rule is that when execu- 
tion of a document and receipt of consider- 
ation has been admitted at registration 
the burden of proving non-receipt of con- 
sideration falls upon the party who makes 
such allegation. Here, however, the case ig 
somewhat different. The defendants before 
the Registeting Officer acknowledged, no 
doubt, that they had executed the bond ‘and 
they still admit that such is the case: but 
before the Registering Officer they broad- 
ly and wunmistakeably stated that the | 
obligee of the bond had not paid them thes 
consideration money. I think this fact 


kod 


-takes the case out of the general rule, and 


that in view of this denial of receipt of 


‘consideration when the ‘bond was being 
-registered, the burden of proving that as a 
‘matter of fact consideration had passed lies 


on the plaintiff.” 

This decision of the Single Judge was 
reversed by a Division Bench in Letters 
Patent Appeal. The reason for the deci- 
sion of the Division Bench is thus summed 
up in the headnote:— 

“Where execution of a bond is admitted 


and the bond contains an admission that 


consideration has passed, it is for the exe- 
cutant to get rid of the admission which 
he has made in the bond.” 

In the case of Foolee Bibee v. Bassiruddy 
Mirdha (3) on a reference toa Full Bench 
the following judgment was delivered by 
the Hon'ble .Sir Barnes Peacock, Kr., Chief 
Justice, on behalf of all the Judges;— ` 

“In these two cases, the defendants admit 
in the bonds that they received the con- 
sideration. Those admissions are evidence 
against them, though not conclusive. If 
they dispute the consideration, the onus 
lies upon them to show that the recitals 
in the bonds which they have executed are 
not correct.” 

In the case of Babbu v. Sita Ram (21) 
a suit for sale upon a mortgage was brought 
and the mortgagors, though admitting the 
execution of the bond, denied receipt of 
consideration. Richards, C. J.,.and Tud- 
ball, J., thus stated the rule as to the burden 
of proof:— 

“Where a mortgage-deed is proved to 
have been executed and the document con- 
tains an acknowledgment of the receipt of 


- the consideration, this is strong prima facie 
_ ‘evidence that the consideration has been 
- actually received, and is evidence not only 


against the mortgagors but also against 


‘persons claiming under them’ subsequent 


to the date of the mortgage. The pre- 
sumption of course can be rebutted.” 


The mortgage-deed in that case no doubt: 


was a registered document, but the decision 
of the learned Judges was given on general 
ground without any reference to the fact 
of registration. e 

In the case of Rajeswari Kuar v. Rai Bal 
Kishan (8), a suit was brought upon a mort- 
gage-bond for recovery of principal and 
interest, The execution of.the bond was not 


disputed, nor the liability to pay Rs. 13,000 


(21) 25 Ind, Cas, 426; 36 A. 478; 12 A. L, J. 806, 
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out of the total amiount of Rs. 20,000 ad 
mitted in bond to have been previously 
due with iuterest thereon, but the de- 
fendent’s contention was. that the remain- 
ing sum of Rs. 7,000 had not been receiv- 
ed. Their Lordships of the Privy Council 
made the following observation in the 
course of their judgment at page 718*:— 

“The plaintiff relied upon the bond 
which was executed by his debtor, and 
unless that bond is displaced there is no 
answer tothe action,” 

In the case of Sivaramaiyar v. Samu. 
Aiyar (7) a reference was made to the 
High Court for an expression of opinion 
on the question of burden of proof. The 
question submitted was: “Whether, in a suit 
to recover ona bond, the burden of prov-. 
ing partial failure of consideration lay 
upon the defendant or upon the plaintiff” - 


and the following opinion was expressed:—. 


“It was for the plaintiff to prove the 
amount of the debtin respect of which he 
sued. This, so far as his case was concern- 
ed, he did sufficiently in the first instance 
byz proof of the execution of the bond. It 
was for the defendant to give evMence in 
answer, if he could, that the amount was- 
less than the sum claimed by the plaintiff; 
and, in the absence of any such proof, the 
Judge rightly gave judgment for the 
plaintiff,” ; 2 

Itis clear from this decision that where a 
bond contains a recital acknowledging re- 
ceipt of consideration the plaintiff satisfies 
the requirements of the onus of proof by 
simply .producing the bond containing ad- 
mission as tothe receipt of consideration. 

In the case of Manick Lall Baboo v. Ram 
Das Mozoomdar (2) plaintiff sued defend- 
ant upon a bond which recited the fact 
of due consideration having been paid at 
the time of execution. Defendant admitt- 
ed the execution of bond but pleaded that 
consideration had not been paid. The follow- 
ing decision was given by a Division Bench 
of the Calcutta High Court. “We are of 
opinion that when the defendant in his bond 
stated that the money had been received 
by him, and when he, in his written state- 
ment, admitted thatthe bond was execut- 
ed by him, it was upon him to prove 
that the facts stated by him in the bond 
were really different from what they were 
recited and stated to be. This is an ordi- 
nary rule of law, and according to it we 
think that the decision of the lower appel- . 

“Page of 9 A.—[Ed,| 
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late Court, which threw the entire burden 
of proof on. the plaintiff when it ought 
“to have been on the defendant, ought to 
to be reversed.” _ | 
= Inthe case of Kurufool Kooer y. Raykalee 
‘Kooer- (6) Markby, J., stated’ the rule 
thus :— = i 

“As pointed out in the order of remand 
the .defendant admitted the execution of 

-the bond which recited that the considera- 
tion had passed and, it, therefore, became’ 
the. duty of the defendant, if she maintain- 
ed that the consideration did not pass, to 
establish her allegation in some way or 
other.” 

In the case of Kalicharan Busak v. Amar 
Chand Das (4) the facts are thus .stated in 
the head-note :— 

. “In a suit upon a mortgage-deed execut- 
“ed by the dafendant, which contained a 
definite admission that the consideration 
-recited in it has been received in cash, 
the defendant in his written statement 
set forth that the consideration for the 
deed was not a sum paid in cash but the 


admission of the defendant as the plaintiff's . 


partner andagent ina business and that 
the deed. was in fact a security bond.” 

Woodroffe, J., gave the following decision 
in which Mookerjee, J., agreed :— ` 
“The onus was on the defendant to 
.prove that the bond which he signed 
contained a recital which was not in ac- 
cordance with the facts.” _ 

In the case of Davlata v. Ganesh Shastri 
‘(12) the facts were as follows :— 

“G held a decree against D who satis- 
fied it out of Court, and obtained a receipt 
from G tothe effect that it was satisfied. 
Notwithstanding thie- G executed the 
decree and recovered the amount of. it 
through the Court, although D pleaded 
satisfaction in the execution proceedings 
and produced the receipt. D then brought 
.a suit against G for refund of the money 
-received by G and produced the receipt 
-in support of his claim.” 


. It was held “that the statement contain- 
ed.in. the receipt passed by G to D to the 
. effect that the decree : had been satisfied, 
: was sufficient to shift the burden of proof 
to the defendant to show that it was an in- 
correct statement.” 
In the case of Chandra Kunwar v. 
: Chaudhri Narpat Singh (16) their Lordships 
of the Privy Council had the occasion to 
consider the value of an admission generally 
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and at page 194* madethe following observa- 
tion :— 

“The learned Chief Justice in his judg-- 
ment points out that the burden of prov- 
ing that the adoption relied upon took ` 
place, rests on the defendant. That isun- 
doubtedly so. but it is difficult to conceive 
how she could, as against Mukand Singh— 
prima facie at all events—discharge that 
burden more effectually than by proving his 
solemn statement under hand and seal that 
it did take place. The proof of ‘this 
admission shifts the burden, because, as 
against the party making it,as Baron Parke 
says in Slatterte v. Pooley (22):— -~ 

‘What aparty himself admits to be true 
may reasonably be presumed to be so. No 
doubt, in a casesuch as this, where the 
defendant is not a party to the deeds and 
there is, therefore, no estoppel, the party 
making the admission may give evidence 
to rebut this presumption, but unless and 
until that is satisfactorily donesthe fact 
admitted must be taken to be established.” 

On general principles, therefore, there 
can be no doubt asto the true rule to: be 
applied to such a case. - 

My answer, therefore, to the question re- 
ferred tothe Full Bench is that under.the 
circumstances referred to in the question 
the burden of proof lies on the person 
executing the document to prove that he 
did not receive the consideration. 

Mr. Sundar Das for the respondent: has 
relied upon the following cases of ‘this. 
Court in whichthe burden of proof under 
similar circumstances was laid upon the 
plaintiff :— . 

Neki Ram v. Khushi Ram (18), Rulia 
Singhv. Tunia Mal (19) and Barkat Ullah v. ` 
Muhammad Hayat Ali Khan (20). 

The reason for this is obvious. The rule 
laid down in the case of Wazir Singh v.- 
Jai Gopal (1), was generally accepted as 
correct by the Courts in this Province, and 
the learned Judges apparently followed 
the recognised rule without raising any 
question. In my opinion we should not 
allow our decision to be affected by these 
rulings as I must hold with all due respect 
to the learned Judges who decided the 
case of Wazir Singh v. Jat Gopal (1) that 
their decision in respect of unregistered 
documents was obiter and moreover did not 
lay down the law on the subject correctly. 

(22) (1810) 6 M. & W. G64 at p. 669; 1 H. & W. 16: 10 
L. J. Bx. 8; 4 Jur 1038; 151 R. R. 579: 55 R.R, 769 
—aPago of 29 A.—[Ed.] ee ee 
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the case of Gadian Chetti v. Veerappa 
Chetti (23). ‘There are certain observations 
which support his contention, but the 
‘consensus of opinion of the different High 
Courts on the point is in favour of the 
contention put forwared by Mr. Shamair 
Ohand, the learned Advocate, for the peti- 
tioner. 

Mr. Sundar Das has also relied upon the 
ease of Chiragh Din v. Bhagwan Das (24). 
The decision in that case does not lay 
down any general rule and is based upon 
the special facts of that case. 

Shadi Lal, C. J.—(June 4, 1925),—I 
have perused the judgment prepared by 
Mr, Justice Abdul Raoof and concur in the 
conclusion reached by him. Jf A sues B 
for money due on a document, such as a 
bond, a receipt or an entry in an account- 
book, the burden of proving the. existence 
of facts, upon which the legal liability of 
B depends, lies on A. When A has proved 
the execution of the document by B either 
by producing evidence or by an admis- 
sion made by the latter, and the document 
contains an acknowledgment of the receipt 
of consideration, it is the duty of B to show 
that what he himself admitted in the docu- 
ment to be true was, as a matter of fact, 
false and that he did not receive the con- 
sideration. 

This rule, which is founded upon princi- 
ples of natural reason, is also deducible 
from s. 102 of the Indian Evidence Act. 
The test prescribed by that section is 
simple. The burden rests upon the party 
who would fail, if no evidence at all, or no 

more evidence, as the case may be, were 
' givenon either side. Let us apply this 
test to the case set 0ubin the order of re- 
ference. The document, on which the claim 
is based is admitted, or proved, to have been 
executed by the defendant, and it contains 
an admission by him that he has received 
consideration. If neither party produced 
evidence, the Court must decide the case in 
favour of the plaintiff, as the execution of 
the document is established and the dec- 
laration therein as to payment of considera- 
tion is not proved to be false. 

Illustration (b) to s. 102 is apposite here. 
That illustration is as follows:s-A sues B 
for money due on a bond. The execution 
of the bond is admitted, but B says that 
it was obtained by fraud, which A denies, 


(23) 26 Ind. Cas. 899; 28M. L. J. 9 


2. 
(24) 82 Ind. Cas, 40; 100 P. R. 1915; 189 P. W. R.1915, 
. 
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If no evidence were given on either side, 
A would succeed as the bond is not dis- 
puted and the fraud is not proved. There- 
fore, the burden of proof is on B.” In the 
illustration the person executing the bond 
seeks to avoid his liability by alleging . 
fraud, but the same principle would apply 
if want or failure of consideration is plead- 
ed in order to invalidate the document. 

The general test laid down by the Legis- 
lature in s. 102 for determining the onus 
probandi in a suit may, therefore, be 
invoked as an authority ,for the rule that 


“when a person denies the receipt of the 


consideration mentioned in a document exe- 
cuted by him, the onus rests upon him to 
show that, in making the admission in 
respect of consideration, he was mistaken 
or was not telling the truth. This rule has 
also been repeatedly affirmed by the Courts 
both in England and in India. In the 
case of Rajeswari Kuar v. Rai Balkrishan 
(8) the defendant admitting the execution 
ofthe bond pleaded non-receipt of a part 
of the consideration acknowledged in the 
document, and their Lordships of the Privy 
Council, while adjudicating upon this plea, 
stated the law succinctly in the following 
words :— 

“The plaintiff relied upon the bond 
which was executed by his debtor, and 
unless that bond is displaced there is no 
answer to the action.” 

There are numerous judgments of the 
High Courtsin India which enunciate the 
same proposition, but, as most of them have 
already been considered by my learned 
colleague, I deem it unnecessary to go over 
the same ground, and propose only to 
discuss the principle upon which they are 
I must, however, refer to the 
judgment of a Division Bench of the 
Punjab Chief Court in Wazir Singh v. Jai 
Gopal (1) which has been assumed to be | 
an authority for the contrary rule. Now, it 
is beyond dispute that that judgment dealt 
with a claim on a registered mortgage-deed, 
and the only question before the learned 
Judges was whether the onus rested upon 
the person who denied the truth of the ad- 
mission made by him in the deed. This 
question they answered in the affirmative 
hut they also made some observations as 
to the onus of proving consideration in 
respect of an unregistered bond. The 
learned Judges expressed the view that an 
acknowledgment of consideration in a docu- 


"ment of that description does not affect 
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the general rule. that it is the duty of the 
person seeking to recover money upon the 
strength of the document to prove the 
payment of the consideration. Now, it is 
quite clear that these observations were no 
more than mere obiter dicta, and cannot 
| have the force of a pronouncement which is 
necessary for the determination of a case. 

Nor is there any valid reason in principle 
for drawing a distinction between an ad- 
mission In a registered deed and that con- 
tained in an unregistered document, in so 
far as the question of onus probandi is 
concerned. In both cases the person deny- 
ing the consideration is confronted with 
his own admission, and it is for him to 
prove thatit. was falsely made. It is the 
self-harming evidence supplied by his own 
admission, and not the nature of the docu- 
mentembodying it, which determines the 
allocation of the burden of proof. The 
quantum ofevidence required to discharge 
the onus may vary .with the character of 
the document, but, in so far as the initial 
onus is concerned, there is nothing either 
in principle or in Statute Law which would 
distinguish one case ‘from the other. The 
test Jaid down by s. 102 of the Indian 
Evidence Act equally applies to both the 
cases, and the executant of the document 
would fail in, either case, if he does not 
produce evidence to get rid of his own 
admission. 

Universal experience testifies that, as men 
consult their own interest, and seek their 
own advantage, whatever they say or admit 
against their interest or advantage’ may, 
` with tolerable safety, be taken to be true 
as against them, at least until the contrary 
uppears, (Best on Evidence, s. 519). As 
-observed .by Baron Parke in Slatterie v. 
Pooley (22). “Whata party himself admits 
to be true may reasonably be presumed 
to be so’; and it is clearly’ his duty to 
rebut the presumption arising from the 
self-harming evidenve supplied by him. My 
answer, therefore, to the question referred 
to the Full Bench is that where an unregis- 
téred document, the execution of ‘which is 
admitted or proved, contains an admission 
or recital of the payment of the considera- 
tion, the onus lies on the person executing 
the document to prove that he did not 
receive the consideration. 


© Broadway, Jd.—(June 5, 1925.)—I 
agiee. | 
Z, K, Answered accordingly. 
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PRIVY COUNCIL. 
APPEAL FROM THE Mangas Hrica Court. 
March 24, 1925.° 
Present:—J.ord Wrenbury, Lord 
Phillimore and Lord Carson. 
HOPE PRUDHOMME anp COMPANY 
—PLaINTIFFs—APPELLANTS 
VETSUS 
HAMEL AND HORLEY, Lro.— 
DEFENDANTS— RESPONDENTS. © 
Principal and agent—Agent acting as principal 
towards third parties and seeking to make undisclosed 
profit— Indemnity, right to—Principal, liability of. 
Plaintiffs were a firm of merchants carrying on 
business at Madras as exporters of groundnuts and 
other country produce. Defendants were merchants 
in London who were intermediaries for the placing 
of the plaintiffs’ merchandize at European Continental 
ports especially Marseilles. In answer toa telegram 
from the defendants in October 1916 plaintiffs agreed 
to despatch three hundred tons of groundnut kernels 
of a particular brand at a particular price on the 
usual terms. The letter of acceptance stated that 
commission would be paid as arranged. Defendants 
sold the goods on their own account to one G of 
Marseilles through a firm S. Plaintiffs tapk up space 
on a certain vessel for the despatch of the goods but 
the Government requisitioned the vessel for War 
purposes and the plaintiffs did not succeed in pro- 
curing any other tonnage and failed eventually to 
despatch the goods. G took proceedings before the 
Tribunal of Commerce at Marseilles to recover damages 
from § for non-delivery of the goods. Plaintiffs 
were informed of these proceedings by the defendants 
in general terms only and supposed that the pro- 
ceedings were either against themselves or against 
the defendants as their agents and believing that 
they had a good defence under French Law, namely, 
that they had been prevented from fulfilling their 
contract by force majeure gave instructions for this 
defence to be raised: and whenit failed before the 
Tribunal of first instance they furnished papers and 
documents for the appeal which the defendants had 
already started. The defence failed in the Appellate 
Court also and the plaintiffs were required by the 
defendants to pay the amount which G had recovered 
from S'and for which the defendants were liable. 
When the plaintiffs discovered that in effecting the 
sale of the groundnuts to G through S the defendants 
had acted as principals and had sought to’ make a 
profit for themselves over and above the commission. 
which they were entitled to get from the plaintiffs, 
-the plaintiffs repudiated all liability in respect of 
the transaction: si 
Held, (1) that the relationship between the plaintifis 
‘and defendants and the terms of the particular con- 
tract between then) justified the conclusion that the 
defendants were the agents of the plaintiifs; [p. 313, 
col. 1.) > 
(2) that, therefore, when the defendants sought to 
make an undisclosed profit on the transaction, they 
became disentitled to claim any indemnity as agents 
froin the plaintiffs, nor could they claim as a link in 
the chain of*buyers and sellers in respect of damages 
recovered by the ultimate buyer, because there was 
no contract cf sale between the plaintiffs and them- 
selves; [p. 309, col. 2.) — 
(3) that the conduct of the plaintifis in helping the 
defendants to put forward the defence of force majeure 
in the French Courts did not amount to ratification 
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of the defendants’ action and the plaintifis were not 
consequently liable for the amount which G kad re- 


covered from S and for the payment of which defend- 
ants had become liable to S. [p. 314, col. 2.] 


Mr. E. B. Raikes, for the Appellant. 

Messrs. Alexander Kvielson and H. 
O’Hagon, for the Respondent. 

JUDGMENT. 

Lord Phillimore.—The appellants 
who are the plaintiffs constitute a French 
firm of merchants carrying on business at 
Madras as exporters of ground nuts, castor 
seeds and other country produce. 

The respondents, the defendant Com- 
pany, are merchants in London who, from 
August, 1913, down tothe date of the pre- 
sent suit, were intermediaries for the 
placing of the appellants’ merchandise at 
European Continental ports, especially 
Marseilles. 

_ The suit was brought for the price of a 

cargo of castor seeds sold by the appellants 
to the réSpondents. The respondents set 
up certain. defences to some of the items 
in the appellants’ claim, but there was no 
answer to the bulk -of it, and their real 
ground for refusing to pay was that they 
had a counter-claim against the appellants 
for a larger amount in respect of the non- 
delivery of a cargo of groundnuts, which 
should have been despatched in December, 
1916, or January, 1917, to Marseilles, 

It was this counter-claim that formed 
and forms the real matter in dispute. The 
Trial Judge decided against the counter- 
claim, but the High Court at Madras in 
its appellate jurisdiction reversed this de- 
cision and gave judgment for the counter- 
claim—hence the present appeal. 

The particular - transaction over which 


the dispute arose began by a telegram of: ` 


the 12th October 1916, despatched by the 
respondents to the following effect:— 

“Immediate reply bid ordinary three 
hundred December-January 59. 

e Hamel.” 

The expansion of this telegram is to be 
found in a paragraph of a letter of the same 
date, which reads as follows:— 

‘We are much obliged for your offer of 
100 tons of ordinary at F. 59°50, for De- 


cember-January shipment, c.i.f. Marseille, | 


which offer we put before our friends, but 
' regret to say that we have not been able 
to place at your price. On the other 
hand, we have succeeded in getting a 
counter-offer (but for 300 tons, instead of 
WO) at F. 59, which we are cabling you 


~ ali 
= 


~ 
"æ 


HOPE PRUDHOMME & Co. 1, 


HAMEL Å HORLEY LD. reĝ TO. 19939 


to-night and hope you. will be able to 
accept. If you can do so and can offer 
us further quantities at the, same price, 
we think we could place them or machine- 
decorticated kernels at Fs. 2 more.” 

The telegram in response was not pro- 
duced at the trial, but there is no doubt that 
it was an acceptance dated the 14th, and on 
the same day the appellants wrote to the 
respondents as follows:— l 

“In accordance with the cables exchang- 
ed between us, we beg to confirm the fol- 
lowing sale:— l 

D aka tons (three hundred tons 
only). 

Quality.—Groundnut kernels ordinary, 
usual quality. i 

Brand,.--~H. P. ` 

Price at Frs. 59 per 100 kilos. ` (frances 
fifty-nine only). 

C.I.E. per steamer from Kernels Ports 
to Marseilles. ; | 

Shipment.—December and or January, 
1916, and 1917. 

Buyer— | 

Payment.—As usual. 

Terms.—As usual. 

Commission.—As arranged.” . 

This letter was upon a printed form with 
such words as “ quantity, quality, etc.,” 
printed with spaces to be filled up in 
writing. What is especially to be noticed 
is that as against the word “buyer.” there 
is a blank and against the word ‘“com- 
mission, the words “as arranged.” The 
respondents on the 18th despatched the 
following nole:— l p 

“Contract (Purchase) Note No. 028. 

Article.—Coromandel kernels new crop. 

Quantity.—300 (three hundred) tons, 
packed in bags, ; 

Quality.—As stipulated in Ref. 031. 

Price —Fes. 59 (frances fifty-nine), less 
l per cent. per 100 kilos., cost, 
freight and insurance, including War ` 
risk, Marseilles. 

Shipment.—FronY Coromandel Coast 
during December 1916 and or Janu- 
ary 1917. 

Payment.—As arranged. | 

Terms.—~Marseilles C. Contract 1909. 

Your telegram of 14th October 1916. 

Our telegram of 12th October 1916.” 

In compliance with this arrangement, 
the appllants took up space on the <-ss. 
Seapool; and if they could have kept 
this they would have been able to ship to 
Marseilles in accordance with the contract. 
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But, it being in the middle of the War, the 
Government requisitioned the Seapool, 
and the appellants -‘did not succeed in 
procuring any other ship and failed to 
send the cargo forward. 

The goods were the subject of a sale 
made on the 16th October by the respond- 
ents through a firm of Sydney Harvey and 
Co., of London at6l frances per 100 kilos 
to the ultimate buyer, one Gravier, of 
_ Marseilles. Gravier took proceedings before 
the Tribunal of Commerce at Marseilles ‘to 
recover damages from Sydney Harvey and 
Co. for non-delivery. ; 

The appellants were informed of these 
proceedings by the respondents, but in 
general terms only, and supposed that they 
were proceedings either against themselves 
or against the respondents as their agents, 
and believing that they had a good defence 
under French Law, namely, that they had 
been prevented from fulfilling, this con- 
tract by force majeure, gave instructions 
for this defence to be raised ; and, when it 
failed before the Tribunal of first instance, 
they furnished papers and documents for 
the appeal which the respondentshad already 
started to the Cour d'Appel at Aix. The 
defence of force majeure failed also in that 
Court, and the appellants were required 
by the respondents to pay the amount which 
Gravier had recovered from Sydney Harvey 


and Co., and for which the respondents. 


were liable. 

.. This is the outline of the action which 
was taken with regard to the proceedings 
in France, but it will be necessary for 
their Lordships to go into rather more 
detail later on in this judgment. 

| Till a late date the appellants were 
under the impression that the respondents 
had acted as their agentsin the transaction 
and would make no profit out of it except 
a commission of 1 per cent., which would 
be deducted from the price of 59 francs 
per 100 kilos. But in fact the respondents 
had acted as principals, re-selling the stuff 
at a price of 61 francs per 100 kilos. to 
Gravier through Sydney Harvey and Co., 
who were in form the. sellers to him, but 
were to have 1 per cent. commission ; the 


result being that the respondents passed . 


on their 1 per cent. commission which 
the appellants were going to allow them 
to Sydney Harvey and Co. and took for 
themselves a profit of. 2 francs per 100 
kiles. by their bargain with Gravier. 

_ When the appellants found this out, they 
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repudiated all liability; and, if the respond- 
ents were really agents, this repudiation 
was no doubt right; for, if they were 
agents, they were making an undisclosed 
profit and had no authority to sell as 
principals and, therefore, could not claim 
indemnity as agents from the appellants 
their principals; neither could they claim 
as a link in a chain of buyers and sellers 
for the damages recovered by the ultimate 
buyer, because there was no contract of 
sale between the appellants and themselves. 

Hence.the main contest inthe case has 
been upon the question whether the res- 
pondents were entitled to treat themselves 
as buyers and sell for whatever profit 
they could get, or whether they were 
agents. 

Both Courts in India have held that they 
were agents; but the Appellate Court has 
considered that the appellants rfeverthe- 
less fail, because they ratified and accept- 
ed the transaction. A consideration of 
‘this point will come laterin their Lord- 
ships’ judgment. | 


Notwithstanding the view taken by 


both Courts in India, the respondents have - 


insisted, as they had a right to do,in an 
elaborate and useful argument, that in 
the legal sense of the word they were not 
agents but principals. 

There is great force in the observations 
which were made to their Lordships upon 
the extension which modern business has 
given to the terms “agent” and “agency.” 
In many trades—particularly, for instance, 
in the motor-car 
agent is merely a favoured and favouring 


buyer, one who under an over-riding con-. 


tract undertakes to do his best to find a 
market for the manufacturer's stock, who 
is given some special advantages, such ds 
a special discount or preference in comply- 
ing with his orders; but who in each parti- 
cular contract acts as a buyer from the 
manufacturer and sells at whatever price 
he can get, unless—as is sometimes the 
case—he is by a special provision in the 
overriding contract forbidden to sell too 
cheaply or required not to spoil the market 
by asking too much. 

It would be quite possible that, in the 
present case, the position of the respond- 


trade—the so-called’ 


ents, though frequently described by both - 


parties as that of agents, was, notwith- 
standing, merely that of agents according’ 
to the modern business -extension of the 
phrase, so that they would he entitled to 
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treat themselves as buyers from the appel- 
lants and to sell at the best price they 
could get; in which case any damages which 
they would have to pay to the buyers 
from themselves on account of the non- 
delivery of the .cargo would be damages 
which they in their turn could recover as 
damages from the appellants. ° 

By virtue of a clause in one of the earlier 
documents, which will be mentioned shortly 
and which is in conformity with the usual 
practice in produce markets where there 
is a chain of sellers and buyers; the 
damages as ascertained between the last 
buyer and seller would probably without 
further litigation form the measure of the 
damages to be recovered all along the 
chain. 

Accepting these submissions from the 
respondents, their -Lordships must now 
proceed to analyse the documents which 
constitute this contract, and for this pur- 
pose they are prepared to accept the res- 
pondents’ submission that attention must 


not be limited to the four or five docu-' 


ments which constitute the contract No. 626, 
but that the initial letters by which the 
business between the appellants and respond- 
- ents was originally started must also be 
considered. 

In the first letter, August 29th, 1913, 
the respondents, after, mentioning the 
source of their introduction, write as fol- 

. lows :— 
“ We understand you are largely interest- 
ed in the export of groundnuts, both 
undecortitated and decorticated, and, fur- 
ther, that you are not represented in our 
market. . . . 

“We are desirous of taking up the busi- 
ness as selling agents, and would be pleas- 
ed to hear whether you feel inclined -to 
negotiate sales through us. ; 

“We are selling fair quantities of Chinese 
and Bombay groundnut ‘kernels, and we 
are, therefore, in touch with the best 
buyers. 

“We would be interested in other articles 
| exported from Madras, as Seeds, Ricemeal, 
' Tanned Skins (Sheep and Goat) and Cow 
Hides. : ve? 


* 


“Terms.—We would open the usual D/P. 
through a first-class Bank, ycu' 


credit, 
drawing oa us at 90 d/s 95 per cent. against 
c.i.f. sales, and 80 per cent, against value of 
consignments, less freight, and, in the latter 
‘ease, our selling commission of l} per 
cent. 
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“We are agreeable to providing our own 
remuneration on c.f. transactions or, if 
preferred, we would do the selling fora 
commission of 14 per cent., each side pay- 
ing their own cable and incidental 
expenses. Balances pro or con to be settled 
by 3 d/s drafts. © . .” 

The respondents replied on September 
18th as follows :— l 

“We thank you for your offer to be our 
agents for groundnuts, both decorticated - 
and undecorticated ; oil cakes; castor seeds 


‘and other Indian produce and seeds, and 


accept your proposals on the terms given 


‘below against each respective article. 
* x * X 


“We shall now go to detail thé principal 
terms and conditions for different articles we 
can offer you. 

“Groundnuts.—This is always done on the 
fair average quality, and we accept your 


. drawing terms of bill at 90 d/s for 95 per 


cent. against cif. or ef. sales with usual 
D/P credits, as it is customary to pay 
freight on.delivered weight we shall deduct 
the same in our invoice also. R 
Then oil cakes and castor seeds are men- 
tioned, and the letter proceeds :— i 
“For all these articles we would prefer to 
deal with you as principal to principal on 
c.i.f. or cef. basis, asthe case may be, and | 
you fix your own remunerations, each party 


-paying their own cable and incidental ex- 


penses. Balance of account to be adjusted 
pro and con by 3 d/s draft, as we accept to 
do business with you, and to meet your 
wishes we cable you as per copy enclosed, 
and trust we shall soon hear from you with 
a view to business.” > 

There appears to be a letter of the 5th 
September which has not been produced, 
and then the respondents wrote again on the 
19th September, the material parts of this 
letter being as follows :— 

“We were pleased to receive your yester- 
day’s cable notifying that you had written 
us full particulars respecting the busi- 
ness proposed in our letter of the 5th 
instant. 

“We now await same with interest, and 
trust it will not be long before some mutual- 


‘ly satisfactory business result between us 
* a * * 


“Conditions of sale :— . 

For groundnuts in shell and groundnut 
kernels would be the usual Marseilles 
terms, which are doubtless familiar to you. 

Other articles would usually’be sold. ... 
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“If desired, we will send you pro forma 
contracts. l 

“Tt is, of course, understood that, in the 
event of allowances for inferiority of quality; 
damages, late shipment or non-fulfilment 
of contract, same would be refunded by 
you on receipt of official award, should an 
amicable settlement beimpossible. Kindly 
confirm, 

“ Prices mentioned are net. ; 
` “Consignments.—We shall be interested 
to hear whether you can secure any parcels 
of Tanned Skins (Goat and -Sheep) and 
Tanned Hides (Buffalo and Cow), Wool, 
a Fibre, etc., etc., to send to our care for 
sale. 

“The outlets are quite familiar to us... .” 

Then comes a létter from the appellants 
to the respondents of the 10th October :— 

“We thank you for your favour of the 18th 
ultimo, contents of which we have. perused 
-with interest.” 


“ Terms,—Those enumerated aprear to be 


in order.” 
Then terms as to castorseed are mention- 
6 


“Prices —Your proposal that these should 
be c.i.f. orc. and f. nett is acceptable to us. 
* * * ž 


“We would like to draw your attention 
to the fact that very often buyers will not 
bid full prices for cabling, they reserving 
a margin to protect themselves in the event 
of values weakening pending receipt of 
reply. We hope, therefore, that, should 
orders prove to be at impracticable prices, 
you will not 
wherever possible, with best counter-offer. 

“We would also ask you to support us 
with as many offers as possible. 
find it impossible to offer, we would advise 
quotations. These will enable us to keep 


buyers posted and help us to secure orders 


for cabling. 
* xX x 

There is also a letter from the appellants 
to the respondents of the 16th October con- 
taining the words— 

“We of course agree that allowances, 
if any, imposed for inferiority of quality, 
damages, late shipment, or other causes, 
will.be refunded by us on receipt of award, 
should an amicable settlement. be impos- 
sible.” 

It is not necessary to mention any other 
documents at this stage. a 

Business began to be done, but it appears 
from a letter from the respondents of the 


t 
w 
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, 12th December that as a rule the prices 


ignore same, but respond, 


When you- 


oll 


asked were too high ; and when the docu- 
ments in respect of another contract No. . 
424 came to the knowledge of the respond- 
ents, they discovered the reason why the 
prices had ruled so high, and in their letter 
of 12th December they expressed themselves 
as follows :— 

Contract No, 424.—For the 200 ground- 
nut kernels, c. and f. Marseilles, at 15, 
February/March shipment, we notice you 
provide 1 per cent. commission for us. We 
had been uncer the impression, until receipt 
of the Contract Note referred to above, that 
prices were net, as proposed in your letter 
of 18th September and confirmed in ours of 
10th October last. | 

“We have doubtless lost a good deal of 
business, as the difference in your and our 
prices has, on several occasions, represented 
the 1 per cent. commission. In order to 
avoid any misunderstanding in future, we 
have asked you to reserve us l per cent. 


commission on all transactions, and no 


doubt our request-will have your attention. 

“Subject to your approval, we purpose 
the 1 per cent. commission on Contract 
No. 424 shall be divided between us, in 
view of the fact that we both had to cut our 
margin of profitin order to put the business 
through.” i 

On the 12th December, the day that this 
letter was written, there is a telegram which 
is significant as to the general business.rela- 
tions of the parties ;— 

“25 tons. 

“ Please offer. 

“ Groundnuts in shell, Marseilles.. 

“ 100 tons January/February. 

“ Read price midway. i 

“ 12/34d. c. and f. 

“ Groundnutsin shell, Marseilles, 

“100 tons February/March. 

“ Read price midway. 

“19/334d. c. and f. 

“ Groundnuts in shell, Marseilles. 
=“ 100 tons March/April. 

“Read price midway. 

“12/3%d. c. and f. 

“The whole order to be executed or not 

at all. 

“ Please look after our commission. 

“] per cent. 

“In future.” 

During all this time, letters, owing to the 
War, were much delayed in transit. That 
of December 12th was answered on the 31st 
December.1913 ;— 
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'“ Contract No. 424.—We note your re- 
marks and are sorry to learn of the mis- 
understanding, which doubtless stood in 
the way of business.. We note you are 
agreeable to forego halfof the commission 
on the first transaction, and in futare it is 
agreed that all our offers will include a 
commission for your goodselves of 1 per 
cent.” . 

Now, turning to the first letter, that of 
August 29th, 1913, it may be observed that 
e. 1. f. sales are to be cases where the re- 
spondents: had already found a purchaser, 
‘and consignment sales where they are to 
take their chance of finding one. 

The paragraph beginning “ We are agree- 
able” may be open to two constructions ; but 
their Lordships are of opinion that it refers to 
c.i.f. transactions only and offers two alter- 
natives an the case of c.i.f. transactions, 
‘viz. :—-We will provide our own remunera- 
tion—which means we will buy from you. 
and get what profit we can from our 
‘buyers ; or, we will treat ourselves as agents 
and sell for you on a commission of 14 per 
cent. It does not refer to consignment sales. 
‘The answer of the 18th September is to the 
effect that the appellants would prefer to 
deal as principal to principal, and let the 
respondents fix their own remuneration. 


: Sofar the documents, it is contended, 
appear to point to a relation of seller and 
buyer. But, notwithstanding, for some 
reason which is not explained, it is clear 
that the appellants were providing for a 
1 per cent. commission, which would be an 
agency commission for the respondents, 
and that, when the discovery was made, the 
respondents accepted the arrangement, so 
that the appellants would naturally believe 
that the respondents were selling at the 
price quoted by the appellants, taking their 
l per cent. out of the purchasesmoney and 
remitting the rest. 


Why the appellants had allowed them 1 
per cent. only instead ofl per cent., and 
why the respondents were agreeable to 
accept this in future, is not explained. It 
may be that, as sales were hanging fire, the 
respondents were content with the smaller 
commission, just as they proposed to divide 
the 1 per cent. commission on contract 
- No. 424. 

As aresult, however, in their Lordships’ 
Opinion, the documents antecedent to the 
particular contract in question, support the 
general relation as being one of agency in 


i 
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‘less 1 per cent. per 100 kilos. 
.cent. is unquestionably the respondents’ 
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the legal sense of the term and not one of 


sale and purchase. -> 2 
It was suggested on behalf of the respond- 


‘ents that the 1 per cent. was to be consider- 


ed as in the nature of a discount or special 
favour.to the respondents as agents in the 
modern commercial sense only, leaving them 
still to make a- profit as sellers. . But, 
admitting that this would be.a possible 
theory, their Lordships can find no trace 
of anything in the correspondence which 
would give ita foundation in fact, 

Their Lordships now come to the con- 
sideration of the particular contract. The 
letter of the 14th October 1916, from the 
appellants gives the price.as francs 59, and 
under the head-of the terms “commission ” 
the words “as arranged.” The document of 
the 18th October 1916 called ‘contract 
(purchase) note ` gives the price as francs 39, 
That 1 per 


commission. ` The printed word: ‘‘ buyer” 
in the appellants’ letter of the 14th October 
1916, is followed by a blank. It js common 
ground that the appellants did not 4t that 
time know to whom the respondents had 
sold, though, in fact, the respondents’ con- 
tract with Sydney Harvey and Co. had been 
made on the 16th. These facts all point to 
“agency.” . 

Counsel for the respondents drew their 
Lordships’ attention to the contract for the 
sale of castor seeds, in which a similar form 
was filled up with the names of the respond- 
ents as buyers and a blank after the word 


commission; and he suggested that this 


was the real nature of the business, and 
that, if other contract notes had been print- 
ed in the record, they would be found to 
take the same shape; but if words mean 
anything, the distinction between the con- 
tract note in the case now under discussion 
and the castor seeds case and possibly 
others, shows that some business was done 
on one set of terms and other upon others. 
It is to be noticed that, in the castor seeds 
case, the price was not c.i.f., but f.o.b. 

In the correspondence in this case as it 
was up to the last moment the respondents 
spoke of themselves as agents. Even after 
the appellants had seen a copy of the award 
of the Tribunal of Commerce and noticed 
that Gravier had bought at an Increased 
price,.the respondents still wrote that they 
had acted as agents for the appellants. 
They did so as late. as the 2nd December 
1918, and it was not till the appellants on 
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the'7th December took the point that, as 
agents, the respondents were not entitled 
to make secret profits, that they setup the 
case that they had always dealt as principals 
and not agents. 

Their Lordships agree with both the 
Courts below that the respondents were in 
the strict sense agents, and that, unless 
they can show that the appellants, with 
knowledge of what they had done, adopted 
and ratified it, they have no case.’ 

The Appellate Court thought they had 
so ratified it. Their Lordships find this 
very difficult to understand. What motive 
could the appellants possibly have for 
adopting a contract which, at the time 
they are supposed to have so ‘done, meant 
a certain loss. 

First ofall it is necessary to ascertain 
when theappellants got to know the facts. 
The Chief Justice relies on a letter of 
the respondents of the 22nd March 1917, 
which, it is said, if carefully looked into, 
would show that there was a-chain of 
buyers and sellers, and that 
buyers in London who in their turn were 
sellers at Marseilles, from which the appell- 
ants should have learnt that they were 
‘not and could not be directly parties to 
. the proceedings before the Tribunal of 
Commerce. 

It may be that they should have under- 
stood this and should have remembered it 
when they wrote the later letters. But 
this knowledge would not inform’ them 
that the respondents had acted as princi- 
pals and were making a profit. This 
information only came out bit by bit; the 
sequence is as follows :— - 

On the 13th February, 1918, the respond- 
ents wrote to thé appellants and. sent 
them acopy of the award of the Tribunal 
of Commerce, which was dated the 22nd 
January. When this was received by the ap- 
pellants doés not precisely appear, but the 
first comment upon it is in a letter ofthe 
_ 16th April, in which they write as follows:— 
“ SS, ‘Seapool.’ ` 


“ We thank you for your remarks and 


for the copy of the arbitration _award in 
this connéction. 

“On perusing the award, we are in the 
first place struck with the fact that-we are 
no party to the proceedings, which are 
held in connection with Mr. Jules Gravier 
and Sydney Harvey and Co., whe, we 
presume, were buyers from you of the 
300 tons relatingto our contract No 626. 
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We may say that this is the first and 
only information we have received to he 
effect that the arbitration proceedings were 
not between Mr. Jules Gravier and your 
goodselves, for we were all along under the 
impression that Mr. Gravier had brought 
his-claim against you; in fact, it was 
with this idea that we addressed him with 
a request that matter be settled out of Court. 
As the parcel was sold by you to Messrs. 
Sydney Harvey and Oo., ae as they resold 
the lot at a profit of Frs, 2 2,, theirs is merely 
a contingent liability with which we’ have 
really no concern. . . 

“We therefore take it that, had the 
arbitration proceedings been held as be- 
tween Mr. Gravier and ourselves or you 
as our agents, the arbitrators would have 
been in duty bound to give due consideration 
to the facts which precluded the shipment 
of the lot sold, and that under sucle circum- 
stances we would have been fully exoner- 
ated from all blame and responsibility in 
the matter. 

“We are, however, quite ready and willing 
to give Messrs. Sydeny Harvey and Co. 

every assistance we can to enable them 
to fight their case successfully, and with 
this end in view we beg to enclosecertified 
documents connected with the case, as per 
details below, but, as we havealready stated, 
Messrs. Sydney Harvey and Co.'s dispute 
with Mr. Jules Gravier is a contingent 
liability and we are no party to the same.’ 

The respondents wrote back on the 29th - 
May: TEA 


“ SS. “Seapool.' 

“We are much obliged for your favour _ 
ofthe 16th April and “for the enclosures. 
regarding the appeal on the above, which 
we have “put forward to Messrs. ‘Sydney 
Harvey and Co., asking them to post them 
down to the-lawyer i in Marseilles. 

“Regarding what you write about the 
proceedings taken between Mr. Jules Gravier 
and Messrs. Sydeny Harvey and Co., we 
were under the impression that, right away 
at the commencement, we told you that we 
had sold to Mr. Gravier through our brokers, 
Messrs. Sydney Harvey and Co., and are 
sorry if we omitted this. 

“In anycase, the trouble would have 
reverted back to you through ourselves as 
your agents, because, had Mr. Gravier taken 
proceedings against Messrs. Sydney Harvey 
and Co,, they i in theirturn would have claimed 
their loss back from you,’ and it-is usual in 
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cases of this sort for there to be one case 
for the whole transaction. 

“ Regarding what you write about the 
profit of 2 francs, this is not a profit made 
by Messrs. Sydney Harvey and Co., who 
merely acted as brokers. 

“We added the 2 francs to your figure 
in order to cover our expenses for Finance, 
Commission, etc., and to leavea small profit 
for ourselves as thel per cent. which you 
allow us we had to pay Messrs. Sydney 
Harvey and Co. as their brokerage. 

“We hope that, with the documents in 
hand, the lawyer in Marseilles will be 
successful i in the appeal, and we will advise 
you in due course of the result.” 

The critical letterin answer is that from 
the appellants of the 18th July :— 

“ SS. ‘ Seapool’ 

“We note carefully your remarks on the 
position. Regarding the difference Frs. 21, 
this had nothing to do with us, for we are 
dealing with you as agents, and we do not 
think it fair to ourselves that you yourselves 


should have appointed another medium - 


to handle this business. However, we 
await results: of the appeal, when we shall 
revert to this subject.” ` 

The Chief J ustice thinks that this 18 a 
letter “ urging’ the respondents “ to goon 
with the appeal ” and accepting the position, 
Their Lordships do not find anything in 
it about urging anappeal. They consider 
that it isa reasonable letter, meaning 
this: “You have done something that. you 
ought not to have done; it may be, 
however, ` that on this particular occasion 
it will do us no harm, for we trust -that 
the French Court of Appeal will accept the 
defence of force majeure; so we will wait 
till that appeal is heard, and then we 
will take up the whole matter with you.’ 
This they subsequently did by desiring to 
know whether the respondents had not on 
other occasions taken a secret profit to 
which they were not entitled. 

It is said that they urged an appeal, 
That was in their letter of the 3ist May, 
written before disclosure, when they 
approved of the measures which, as they 


were informed, had been taken to institute’ 


an appeal, As the respondents kept writing 
to them that they were liable, what more 
natural than that. the appellants should get 
every ground of defence against Gravier’s 
Slaim put forward ? 

-© Coutts-Trotter, J., thinks that their letter 
of December 7th showed that they elected 
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to abide by the contract; but their Lordships 
take an opposite view. The appellants 
were protesting against the decision of the 
French Court of Appeal, refusing to agree 
to the respondents’ offer to accept a rather 
smaller sum in settlement, taking the point 
that therespondents must have mismanaged 
the case to bring about such a result, and 
further plainly saying that the respondents 
as ‘their agents were not entitled to make 
secret profits ; and there the matter ends. 

Their Lordships can find nothing to lead 
them to suppose that the appellants did 
such an absurd and purposeless thing as 
to ratify this action of their agents, when - 
they already. knew of its disastrous results. 

Their Lordships will humbly advise 
His Majesty that this appeal should be | 
allowed, and the judgment of the Court of 
first instance be restored with costs here: 
and below. 

Z. K. Appeal allowed. 

Solicitors for the Appellant :—Messrs. 
Sanderson, Lee and Co. 

Solicitors for the Respondent: —Messrs. 
Donald, McMillan and Mott. 
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RANGOON HIGH COURT. 

Sreconp C:vyin APPKALS Nos. 323 anp 324 

oF 1923. l 
December 18, 1924. ; 
Present :—-Mr. Justice Maung Gyi. 
ABDUL RAHIM— PLAINTIFF 
—APPELLANT 
VETSUus 
MAHOMED ‘CASSIM AND oTHERS— 
DEFENDANTS —RESFONDENTS, 

Appeal, second—Consiruction of document of title 
-Question of law—Lower Burma Town and y illage 
T act (IV of 1898), s. 42, Rules framed under, 

4, 438, 44—Permit granted by village headman 
effect of, whether question of law. 

The question of the legal effect ofa deed which 
can be treated as a document of title or embodies a 
contract or ig the foundation of the suit is a question 
of law and can be considered in second appeal. 


The plaintiff's title was based on a permit granted 
to his predecessor-in-title by the-village headman 
under r. dof the Rules framed under the Lower 
Burma Town and Village Lands Act: 

Held, that the question of the legal effect of: the 
permit was a question of law and could be gone into 
in second appeal. 

Appéal against the judgment of the Dis- 
trict Court, Pegu, in Civil Appeals Nos. 39 


and 40 of 1928, 
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Mr. Dadachanjt, for the Appellant. 

Mr. Halkar, for the Respondents. 
. JUDGMENT.—These two Appeals 
Nos. 323 and 324 of 1923 have been heard 
together. They are second appeals with 


concurrent findings by the lower Courts. 


The plaintif-appellant claims that the main 
portion of the land in dispute as well as the 
land measuring 3 feet by 79 feet running 
parallel with a line of Kokko trees formt 
ing site No. 1257 was bought by him from 
one Law Ke under a registered-deed of. 
sale, Ex. D, dated 2nd May, 1921. The 
Ist respondent-defendant claims the land 
in dispute which is village land under 
two registered sale-deeds, Exs. 2 and 3, 
dated respectively the 16th May, 1922 and 
20th August 1922. Exhibit 2 was execut- 
ed by Ma Shin Khin and her brother, 
Maung Ba Kyaw, and Ex. 3 by Shwe Tha 
and his wife Ma Sa Tin, owners of site 
No. 1258. Shwe Tha states that 3 feet 
by 79 feet of the land in dispute forms 
part of his land which he sold to the lst 
defengant-respondent under, Ex. 3. Shin 
Khin and her brother Ba, Kyaw, state that 
the land conveyed under Ex. D, site No. 
1257 was land inherited by them through 
their parents. Shwe Tha’s land, site No. 
1258, adjoins site No. 1,257. Plaintiff alleges 
that the boundary between the two sites 
is marked by a line of Kokko trees planted 
by Shwe Tha many years ago. Shwe 
Tha, however, states that the line of 
Kokko trees was 3 feet within his , boun- 
dary. The facts of thecase have been gone 
into in the judgments of the lower Courts. 
It must be noted that the two respondents 
became the wife of the Ist respondent a 
month after the execution of Ex, 2 and 3rd 
respondent is lst respondent's brother-in- 
. law. The plaintiff-appellant’s story is that 
Law Ke, who executed the sale-deed said 
- he was the sole owner of the suit land, as 
he had obtained the site from the headman 
of the village. Maung Kun (P. W. No. 8) 
under a permit, Ex. ©. The whole ques- 
tion turns‘on what the legal effect of Ex. C 
is. Exhibit © isa permit in printed form 
duly filled up by the village headman, 
Maung Kun, under r. 4 of the Rules under 
the Lower Burma Town and Village Lands 
Act, 1898. The boundaries of the site are 
given and the permit is dated 30th March, 
1914. That this permit was given in due 
form and under the rules required by the 
Act of 1898 was not challenged. It must 
be held, therefore, that the permit was 
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given by the headman of the village after 
fulfilling the requirements under r. 43, 
1. e., demarcation of the site and public 
notice of application. The lower Courts 
have held that Ex. © is valueless: unless 
the book of counterfoils is produced in evi- 
dence. I do not see why. Headman, Maung 
Kun, Sth prosecution witness gave evidence 
that he issued the permit, Ex. C. It was 
for the respondents to challenge this and 
to call upon him to produce the book of 
counterfoils. Rule 44 runs as under:— 
eae * *the headman shallissue to 
the applicants a license in such form as 
may be prescribed under s. 42 of the Act 


Both Advocates rely upon Rajah Makund 
Deb v. Gopi Nath Sahu (1) decided by a 
Bench of the Calcutta High Court. The 
learned Advocate for the respondents con- 
tends that a second appeal will not lie. It 
was heldin that case that unless there is 
a question of the legal effect of a deed 
which may be treated as a document of 
title or embodies a contract, or is the 
foundation of the suit, a second appeal 
does not lie. I hold that the legal effect. 
of the document, Ex. C, is a question of 
law. As to the strip of land on the north 
side measuring 3 feet.by 79 feet which Ist re- 
spondent claims as his by right of purchase 
from 4th and 5th respondents, Maung Shwe 
Tha and Ma Saw Tin, Maung Ba Cho, the 


revenue ‘surveyor (P. W. No. 2) who filed a 


revised map of the site and Maung Kun’ 
(P. W. No. 8), the headman who demarcated 
Law Ke's site, state that the Kokko trees 
planted by Shwe Tha formed the boundary 
line of his site, I hold. that the respond- 
ents have encroached upon Law Ke’s 
original site No, 1257 on the north side 
to the extent of 3 feet by 79 feet and that the 
land in digpute is the property of the 
appellant who derived it from Law Ke. 
Both appeals are allowed with costs through- 
out. 


Z. K, Appeals allowed. 
(1) 25 Ind. Cas. 286; 210. L, J. 45. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SUIT 
No. 1279 or 1921. 

April 10, 1922. 

_  Present:—Mr. Justice Fawcett. 
Tus INDIAN HOTELS COMPANY, 
Lro., — PLAINTIFFS 

versus “^ 
PHIROZ SORABJI, CONTRACTOR 


< — DEFENDANT, 

Bombay Rent (War Restrictions) Act (II of 1918), 
s. 2(1) (b)—Transfer of Property Act (IV of 1882), 
s. 105--Easements Act (V of 1682), s. 52~Lease and 
license, distinction between—Right to use stalls and 
cubicles in mews on payment, nature of—'Prenvises,” 
what are. 


It is essential to the creation of a tenancy of a` 


corporeal hereditament that the tenant should have 
the right to the exclusive possession of the premises. 


A grant under which the grantee takes only the right 


to use the premises without exclusive possession 
_ operates as a license and not as a lease. [p. 317, col. 2.] 

The ordinary case of a lease of immoveahble pro- 
perty is one wheré a defined piece of land: or a 
defined building or part of a building is transferred 
to the lessee, and there can be no valid lease of an 
area, the position of ‘which varies from time to time. 
Ip. 318, col. 1.) I" | 

The Bombay Rent (War Restrictions) Act of 1918 15 
an encroachment upon the ordinary property owner's 
right to freedom of contract and must, therefore, be 
strictly construed. [p. 320, col. 1.] 

The definition of “premises” in s.2 (1) (6) of the 
Bombay Rent (War Restrictions) Act of 1918 excludes 
the case of a ‘single cubicle reserved not for the 
occupation ofa human being but for the occupation 
of a chattel, e.g, a motor-car, ab any rate, in the 
absence of some document or reliable oral evidence 
showing that the agreement between the parties was 
otherwise, and provided that the owner of the pre- 
mises exercises a general right of control over the 
premises. [zbid.] l 

Plaintiffs were the owners of certain mews which 
provided stabling accommodation for horses in stalls 
and loose boxes and also accommodation for car- 
riages which were kept on open spaces, no definite 
' space being allotted to any particular carriage, the 
carriages being placed as they happened to come in 
on any particular day. In addition accommodation. 
was provided for motor-cars in single cubicles and 
also in cubicles accommodating more cars than one 
and in open spaces. In the open spages no particu- 
lar space was allotted to any particular car, nor was 
any particular space reserved in the larger cubicles 
for particular cars. The key of the larger cubicles 
was kept by a supervisor employed by the plaintiffs 
and the keys of single cubicles were kept by the re- 
spective chauffeurs of the cars garaged in the cubicles. 
Defendant kept a horse in one of the stalls and a 
carriage on the open space provided for carriages in 
the building. He also kept three carb, one on the 
open space, the-second in one ef the bigger cubicles 
and the third in a single cubicle. He made certain 
payments in respect of the use of the stall, open 
spaces and cubicles. The plaintiffs exercised general 
control over the premises and carried out the neces- 
sary repairs, etc.: i 
** Held, (1) that the right acquired by the defendant 
on payment to the use of the stall, open spaces and 
cubicles was in the nature of a license and did not 
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create the relationship of landlord and tenant be- 
tween the plaintifs and the defendant; fp. 319, col. 1.] 

(2) that the stall, open spaces and cubicles did not 
fall within the definition of “premises” contained in 
8.2 (1), (b) of the Bombay Rent (War Restrictions) 
Act of 1818 and consequently the Act was’not appli- 
cable to them. [p. 320, col. 1.] 


Mr. Campbell (with him Mr. Strangman), 
for the Plaintiffs: 
Mr, Mulla, for the Defendant. 


 dUDGMENT.—tThe plaintiffs, the 
Indian Hotels Co., Ltd., are.the owners of 
the immoveable property known as the 
“Wellington Mews.” This consists of a 
ground floor and one upper floor and is 
used as a mews and motor garage. The 
ground floor provides stabling accommoda- 
tion for about one hundred and ninety 
horses in stalls and loose boxes shown in 
blue in the Plan. It also provides: accom- 
modation for about one hundred and fifty 
carriages, which are kept on open spaces 
shown in pink in the Plan. 

The evidence of the plaintiffs’ representa- 


‘tive, Dr. Vakharia, which is not disputed, 


is that no definite space is allotted to any 
particular carriage, but that carriages are 
placed as thev happen to come in, so that 
they are not invariably on the same spot 
but change their position from time to 
time. 

Then, on the ground floor, there are 
nine single cubicles or lock up rooms, each 
of which is able to contain one motor-car, 
These are shown in green in the Plan. Each . 
cubicle has a door with a lock, the key. 
of which is supplied tothe chauffeur of the 
car keptinside. The upper floor is entire- 
ly used for motor-cars. About eighty cars 
are accommodated on the open spaces, 
which are shown brown on the Plan; and 
the same rule applies to the position of 
cars on these open spaces as I have men- 
tioned in the case ofthe carriages on the 
ground floor. Then there are seven 
cubicles shown in yellow in the Plan,’ each 
of which accommodates more than- one 
car varying in number from four to ten 
ears. The key of each of thèse cubicles 
is kept by a supervisor employed by the 
plaintiffs; and here, again, no particular 
portion of the cubicle is allotted to a par- 
ticular car, but the cars kept inside take 
up their position as they happen to come 
in. “Then there are about forty single 
cubicles for cars, shown in green in the 
Plan. . Each of these contains one ear, 
The chauffeur has the key as in the case 
of single cubicles on the ground floor, 


a 
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kept a horse in’ a stall on the, ground floor 
and a carriage on the open space there. 
He has also three cars, one of which ‘is 
kept on the open space on the upper floor, 
the second is kept in one of the bigger 
cubicles shown in yellow in the Plan, and 
the third car has been kept in the same 
single cubicle throughout. 

The question between the parties is whe- 
ther their relationship is that of landlord 
and tenant, or merely of licensor and 
licensee. ` l 

The defendant pleads that the former is 
the relationship; the plaintiffs say it is the 
latter. , 

From the correspondence, Ex. A to. the 
‘plaint, it appears that in 1920 the Rent 
Controller in Bombay took action under 
the Bombay Rent (War Restrictions) Act 
(No. 11 of 1918) and fixed standard rents 
‘jn respect of the accommodation provided 
‘by the Mews. The plaintiffs sent out a 
circular in October 1920 saying that they 
were advised that the action of the Con- 
troller: was ultra vires and contrary to law. 
They, therefore, proposed to have his deci- 
sion set aside by filing an action for the 
purpose, The present suit is a test case 
which raises this point, 

The figures given in the plaint are not 
disputed. The plaintiffs claim to be entitled 
to charge the defendant for one horse and 


carriage Rs. 18 a month as against Rs. 14-5-0 | 


fixed as standard rent; for one ‘car in the 
‘open space Rs. 25 as against Rs, 16-8-0; and 
‘for each ‘of the other two cars Rs 30 as 
against Rs. 22. The difference for the 
months’ of August 1920 to January 1921 
amounts to the sum of Rs. 1387-2-0 and 
the plaintiffs claim to recover this from the 
defendant, and also ask for declaratory and 
consequential reliefs, 

The substantial facts alleged by the 
plaintiffs and deposed to by Dr. Vakharia 
are not disputed; but the contention raised 
by the defendant is that he is a tenant of 
‘the plaintifis, and, that, therefore, the pre- 
mises, in question are premises to which 
the Bombay Rent Act applies under the 


definition contained in s. 2, sub-s. (1), cl. (b), 


of that Act. 

The issues raised are:— 

(1). Whether the premises in suit are 
premises as defined by the Bombay Rent 
Act? - : 

(2). Whetherthe relation between the 
plaintifs and the defendant is that of 
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licensor and licensee, as alleged by the 


plaintiffs, or that of landlord and tenant, as 
alleged by the defendant? 


(3). Whether any actual space of the. 


ground floor or upper floor of the premises 
wa exclusively reserved for the defend- 
ant: 

(4). Whether payments made by the de- 
fendant for the spaces actually occupied by 
him are “rent” within the meaning of the 
Bombay Rent Act? 

(5). Whether the plaintiffs are entitled to 
claim from the defendant the sums of 


‘Rs. 18, Rs. 25 and Rs. 30 mentioned in the 


plaint? 

The case really turns’ upon whether the 
agreement between the parties is one of 
lease or merely of license. This follows 
from the definition of “premises” in the 
Bombay Rent Act, to which I have already 
referred. That definition says that “pre- 
mises” means any building or part of a 
building let separately for any purpose 
whatever including any land let therewith. 
And, therefore, to constitute such premises 
the part of the Wellington Mews, for which 
ine defendant pays, must have been let to 

im. 

Now, the ordinary distinction between a 
lease and a license is laid down as follows 
in Halsbury’s Laws of England, Vol. XVIII, 
page 337, Art. 770:— l 

“It is essential to the creation of a ten- 
ancy ofa corporeal hereditament that the 
tenant should have the right to the ex- 
clusive possession of the premises. A grant 
under which the grantee takes only the 
right to-use the premises without exclusive 
possession operates as a license, and not’ 
as a lease.” 

The test, therefore, is whether there 
is a right to exclusive possession. In 
India we must, of course, first refer to the 
statutory definitions of lease and license. 
That of lease is contained in s. 105 of the 
Transfer of ‘Property Act, under which a 
lease of immoveable property is a transfer 
of aright to enjoy such property, etc. A 
license is defined in s. 52 of the Indian: 
Easements Act, viz. “Where one person 
grants to another, or to a definite number 
of other pessons, a right to do, or continue 
to do, in or upon the immoveable property 
of the grantor, something which would, in 
the absence of such right, be unlawful, 
and such right does not amount to an 


easement or an interest in the property, the 
0 LI 


right is called a license,” 


4 
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Having regard to these definitions there 
is no substantial difference between the 
Indian and the English Law on the sub- 
ject. The words “right to enjoy” in s. 105 
of the Transfer of Property Act, when 
read with the rights of the lessee laid 
down ins. 108 of the same Act, clearly 
show that there should also be a right to 
exclusive possession to constitute a lease 
under the Transfer of Property Act. There- 
fore, I take it that the test of exclusive 
possession is the main one to be applied in 
deciding this case. 

I first ‘take up the case of the defendant's S 


carriage and car which are keptnot in the | 


separate cubicle buton the open spaces I 
have mentioned. Jn regard to these, Mr. 
Wadia for the defendant contends that 
though the particular portion of space 
that is occupied by his client's car and 
carriage from time to time varies, yet he 
does have exclusive possession of some 
portio of this area, and the fact that that 
portion varies is immaterial. The ordinary 
case of alease of immoveable property is, of 
course, one where a defined piece of land or 
a defined building, or part ofa building, is 
transferred to the lessee; and having regard 
to tl e rights of a lessee, which are specified 
in s. 1C8 of the Transfer of Property Act, 
in particular the rights to growing crops 
and to put up structures, it seems difficult 
to say that there could be a valid lease 
not of a definite area of immoveable pro- 
perty but of an area the position of which 
varies froin time totime. On the other 
hand, it may be said that “immoveable 
property” (as defined in the General 
Clauses Act) includes not only land but 
benefits to arise oui of the land so that 
there can bea lease of the benefit of keep- 
ing chattels, such asa car and a carriage, 
within certain specified limits, although 
the place occupied by the chattels might 
vary from time to time. That would cor- 
respond to a lease of an incoxporeal here- 
ditament suchas is referred to in Halsbury’s 
Laws of England, Vol. XVIII, page 340, 
Art. 774. A careful conveyancer might, no 
doubt, draw out an agreement which would 
constitute such a lease, although the par- 


‘ticular portion of space occupied varied in . 


the same manner as it does*in this case. 
Gonsequently Iam not prepared to say 
that there cannot bea lease of that descrip- 
tion, but at the same time it seems obvious 
that the burden of showing that there has 


a been such a lease in a case of this kind 
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lies upon the lessee, and ordinarily the 
law takes it that a case of that kind is not 
one: of a demise, but that of'license. I 
think there is clear authority for ‘this 
afforded by the caseof London and North 
Western Railway Co., v. Buckmaster (1). 
That was a case of rating; but, it is perti- 
nent-to the present point, because the 
question whether a person is to be, rated or 
not in England raises the question of. 
exclusive occupation in the same way that 
it arises in the distinction between a lease 
and a license. In that particular case the 
plaintiffs, the Railway Company, were rated 
in respect of certain lines of railway and 
certain stables. The facts as regards the 
lines of railway will be found at pages 72* 
and 73* of the report as follows, DE ung 
immaterial matter: — 

“The twelve lines’ of rails and sae, 
were and are... used exclusively for “the 
reception of trucks and the storage of coal, 


_stone, etc., belonging, not to the plaintiffs, 


but to various PA aa and merchants, 
and to a stone merchant. In these trucks 
are brought coals from collieries connected 
with the ‘plaintiffs’ system of railways... The 
space appropriated to one coal-owner, when 
not fully occupied by him, is appropriated | 


by the ser vants of the plaintiffs to other 


coal-owners.” 

It is, therefore, a case somewhat similar 
to the present case, where no car-owner 
can say any definite space is allotted to 
him alone. The stables were also used 
by coal-owners under a certain agreement 


in writing. In the judgment of Blackburn 


J., he says (page 76)*:— 

“The occupier of any property is the 
person who has the sole and exclusive 
possession of it, and he is the person who 
ought to berated. Whenever the owner of 
property demises it to another giving him 
the exclusive possession and occupation, 
so as'to make him , tenant of it, it is the 
tenant who should be rated and not the 
landlord. In this case, however, I do not 
think what was done did amount to a 


-demise of any portion of this property, but 


merely to a giving of a license to have 


` the easement and use of it, analogous to 


the case of alodger. The more important 

part of the case consists of the lines of rails 

and portions of property adjoining which 

= (1875) 10 Q. B. 70 and 444; 44 L. J. M. c. _180; 
L. T, 329; 24 W. R. 16. 


““#Pages of (1875) 10 Q. BADA] 
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are part of the company’s premises, and it 
appears that it has been the practice of the 
company to let them out to coal-owners and 
stone merchants to store their coals and 
their stone on particular spots there. It 
does not appear from the case that there 
is the slightest ground for saying that 
_ these spots are irrevocably ‘appropriated 
to the particular persons; on the contrary, 
it appears when one spot is not occupied 
by a particular person, and his coals or 
goods are not there, that the company’s 
servants move the boundaries and allow 
another to occupy the spot. Therefore 
there is no pretence for saying that there 
is any more than an easement, and on that 
part of the case the plaintiffs fail.” 

‘The word “easement” is, of course, here 
used not in its strict sense but in the 
sense of alicense. There was an appeal 
from that decision, in which the two other 
Judges concurred; and this is reported in 
the same Volume at. page 444.* This appeal 
was heard by a Bench of six Judges, who 
were equally divided in regard to the 
question of the stables, which J need not 
go into here, but who were unanimously of 
opinion, on hearing the appellants’ Counsel 
< only, that so far as related to the lines of 
railway, the plaintiffs were liable to be 
rated (page 445*). Therefore, the argument 
in Blackburn, J.’sjudgment was unanimous- 
ly approved. 

Following that view, I hold that, so far 
as the open spaces are concerned, in the 
absence of any documentary or reliable 
evidence to, the contrary, it must in the 
circumstances be taken that the defendant 
had a license simply to keep his carriage 
and car on such open spaces; and, there- 
fore, the relationship is not one of landlord 
and tenant. 

I may here refer.to Mr. Wadia’s con- 
tention that the nature of the case was such 
that exclusive possession’ could not be 


given. I do not think that is true. It. 


would be possible for the plaintiffs, if they 
were so minded, to mark out by whitewash 
or otherwise, particular strips or spaces 
and to number them and definitely assign 
them to each particular car or carriage. 
Inext take the other extreme, viz., the 
case of a car being kept in the same single 
cubicle, of which the chauffeur had the 
‘key. Here, at first sight it certainly does 
seem that there is clear ground for saying 
that the defendant has a right fo exelu- 
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sive possession. The giving of a key is gene- 
rally the symbol of this. I was at first 
inclined to take that view, but further 
consideration has altered my opinion. There 
is this. important point to be borne in 
mind that the mere fact that the defen- 
dant has had the exclusive use’ of: this 
particular cubicle for two years and that 
it was the intention of the parties that 
no one else should use that cubicle so 
long as the defendant kept his car on the 
premises, is not in law sufficient fo show 
that the agreement was a-demise or a 
lease and not a license. As authority for 
this, 1 think perhaps the most relevant 
case 18 that of Watkins v. Overseers of 
Milton- Next Gravesend (2). This is another 
rating case. ‘The conservators of the 
Thames were owners of the soil and bed- 
of the river, and of moorings fixed to the 
soil of the river. W. used the moorings 


“to moor his hulk, as a floating coal depot, 


under a document in writing. It Was held 
that the document was not a-demise but 
only granted to W. a license to use the 
moorings, and that he was, therefore, not 
the occupier, and not liable to be rated. 
I need not go into the terms of the par- 
ticular document in that case. What I 
wish to refer to is the portion of the 
judgment of Blackburn, J., at pages 356 and 
307.* After giving his opinion that prima 
facie the agreement would not be a demise, 
but merely a license, he goes on as follows:— 

“Against that contention it is said the 
appellant has the sole and exclusive ‘pos- 
session of the moorings. Itseems, during 
five years, the appellant has been the sole 


- person who has used them, and I think 


if any rival hulk were moored there it 
would have been contrary to what the 
parties intended, but it does not from this 
follow that the appellant is liable to be 
rated as the sole occupier. There may be 
a grant of many easements which are con- 
veyed solely.to one person, and yet do not 
confer any occupation, such as a way leave 


_to carry coals from a colliery to the seashore; - 


an important right confined to that col, 


-liery alone; -that does not make the person 


who has the sole use of a private way 
over the land rateable; or in the more 
familar cage of a lodger, who has the sole 
right to the use of certain rooms in a 
house, he is not made by that means 
rateable if the agreement is that the tenant 

(2) (1868) 3 Q. B. 350; 37 L.J. MAC. 73-18 L, T 
601; 17 W.R. 1059. . ' 
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‘of the house shall retain the possession, 
' as in the general case of a lodging he does, 
for the purpose of looking after the manage- 
ment of it; the lodger is merely the in- 
mate.” 

And the case of the lodger there referred 
to is, certainly a very striking one. The 
lodger has, we will say, a separate room 
to himself. He has the key of that room, 
: and yet in the-case where the lodging house 
keeper retains the general control of the 
house, he is not a tenant but is merely a 
licensee. And that particular aspect of the 
law is recognised also in the definition of 
‘premises in the Bombay Rent Act. For 
it concludes by saying that the expression 
does not include a room in an hotel or 
boarding house. .The law in regard to 
the case of a lodger is summarised in 
Halsbury's Laws of England, Vol. XVII, 
: page 339, Art. 772:— 


“A ledger who has no separate apart- 


ment, is only a licensee, and, even though 
he has a separate apartment, he has not 
“in law an exclusive occupation, and is, 
therefore, in tbe position of a licensee, if the 
landlord retains the general control and 
‘dominion of the house, including the part 
occupied by the lodger.” The Rent Act of 
1918 is an encroachment upen the ordinary 
property—owner’s right to freedom of con- 
tract, and, therefore, it is an enactment 
which must be strictly construed, I, there- 
fore, think thatif, as is plainly shown, the 
definition of “premises” excludes the cases 
‘of lodger, to which I have referred it must 
also be taken to exclude the analogous case 
of asingle cubicle reserved not for ‘the occu- 
: pation of a human being but for the occupa- 
tion ofa chattel; viz., a motor-car, at any 
rate, in the absence of some document or 
reliable oral evidence, showing that the 
agreement between the parties was other- 
wise, and provided of course that the 
‘owner of the premises does exercise a gene- 
ral right of control such as Ihave referred 
to. In this particular case there is no docu- 
‘mentor other evidence, which would rebut 
the presumption that, i think, arises. And 
another thing that favours the plaintiffs’ 
case is that itis not suggested that any 
body else but the plaintiff i is liable to exe- 
‘cute repairs of the. premises. That is a 
‘circumstance, whichis of some importance 
in'a case of this kind, for, as was said by 
Blackburn;, J., in the judgment that I last 
referred to; prima facie the person who 
* repairs is the person in possession (see page 


Call 
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356)* So that where you get such a posi- 
tion, it favours the relationship of licensor 
and licensee,’ rather than that of landlord 
and tenant. Therefore, on the facts of this 
case, I think that the law favours the 
plaintiff's contention. 

It is, no doubt, true that the form of 
the bill used by the plaintiffs, Ex. B, men- 
tions the word ‘rent’ in regard to the 
charges for stalls for horses, carriages or 
motor-cars. But that is at most an admis- 
sion which is not conclusive. It is, also, 
natural that the word ‘rent’ should be used 
under such circumstances, and there are 
many cases where the same expression has 
been used in the agreement between the 
parties and where, notwithstanding that, it 
has been held that the relationship’ þe- 
tween them under the document was mere- 
Two such 
cases are: Wilson v. Tavernor (3) and. Taylor 
v. Coldwell (4). Therefore, in my opinion, 
Ex. B does not affect the view Itake. 

Then, there are the two intermediate 
ĉases first of the defendant's horse “which. 
is kept in a stall or loose box, and secondly, 
of the car, that is kept in one of the bigger 
cubicles. In the first of these cases, there 
is no basis for saying that there is exclusive 
possession from such symbols as a lock 
and key; and Dr. Vakharia deposes that, 
as a matter-of fact, the defendants horse 
was shifted from the stall. it occupied to 
another. On the other hand, he admits 
that that is rarely done, and it is natural 
that that should be the case for the syce in 
charge of the horse would be likely to 
keep his things in the stall for grooming 
the horse, etc, and would, therefore, general- 
ly go to the samestall, In the second case, 
the key of the cubicle did not remain with 
the defendant's chauffeur but with the 
supervisor, and the spaces the car occupies 
vary. It is obvious that if the plaintiffs 
succeed as to the single cubicle, these two 
Therefore, I 
think that in- all the cases that arise, the 
plaintiffs’ contention is correct. 

I may perhaps add that I certainly 
sympathise with the defendant, and should 
have been glad if I could have come to a 
contrary decision for I believe that there has 
been considerable profiteering with regard 


“to motor garages in Bombay. But I have 


(3) (1901) 1 Ch. 568; 70 L. J. Ch. 263; 84 L.'T. 48, 
(4) (1863) 3 B. & S. 826; 32 L. J. Q. B. 164; § L. T, 
356; 11 W. R. 726; 122 E.R. 309; 129 R. R. 573. 
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come to the conclusion that the law is with 
the plaintiffs. 

There must, therefore, be a decree for the 
plaintiffs in terms of prayers (a) and (b) 
ofthe plaint. ` 

In regard to prayer (c). I am not dis- 
posed to declare that the plaintiffs were 
entitled to demand from the defendant 
“such consideration as they think fit per 
month in respect of the premises in the 
occupation of the defendant.” That is, in 
my opinion, far too wide. But there will 
be a declaration that the plaintiffs are 
entitled to demand from the defendant 
at the monthly rates of Rs. 18, Rs. 25 and 
Rs. 30 mentioned in the plaint and to 
continue to demand such payments till 
such time as the license is legally revoked 
or surrendered, or other terms a3 agreed 
upon by the parties. 

The defendant must- also pay the plaint- 
iffs the sum of ‘Rs. 137-2-0 plus the differ- 
ence between the rates actually paid and 
the rates I have referred to in prayer (c) 
ee February 1, 1921, till March 31, 

Interest on judgment at six per cent. per 
annum. 

The plaintiffs do not pray for costs, so I 
pass no order as to costs, 


Zz. K. Suit decreed, 


LAHORE HIGH COURT. 
First Civin APPEAL No. 683 oF 1920. 
| May 6, 1925. 
Present:—Mr. Justice Broadway 
and Mr. Justice Fforde. 
Nawab AHMAD YAR KHAN— DEFENDANT 
—APPELLANT 
VETSUS 
S. K. BOSE—Puaintirr AND GODAR 
RAM—DErENDANT--RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 
5h—Attachment of immoveable property—Procedure— 
Land paying revenue to Government, what is—Notice 


not affized in office of Collector, effect of. 
_ When the law lays down a definite procedure for 


the doing of an act which is purely symbolical that - 


procedure must be strictly followed and any omission. 
‘therein must be regarded as material. [p. 322, col, 2.] 
Khub Ram v. Surat, 39 Ind. Cas. 753; 20 P.R. 
1917; 26 P. L. R. 1917, ; 22 P. W. R. 1917, followed. 
Under r. 54 of O. XXI, of the C. P. C., it is necessary 
when immoveable property is attached that an 
order should be made prohibiting the judgment- 
-debtor from transferring or charging the property in 
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any way and other persons from taking any benefit 
from such transfer or charge. This order should be 
proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode 
and a copy of the order may be affixed on a con- 
spicuous part of the property and then on a conspicu- 
ous part of the Court-house and also, where the 
property is land paying revenue to the Government, 
in the office of the Collector of the District in which 
the land is situate. Failure to comply with any of 
the provisions of the rule would render the attach- 
ment illegal and of no effect. [p. 322, col. 1.] 

Where property sought to be attached in execution 
ofa decrees is a house standing on a site which is 
assessed to land revenue, the property is land paying 
revenue tothe Government within the meaning of 
r. 04 of O. XXI of the O. P. C., and in sucha case it 
is necessary to have the notice contemplated by the 
rule fixed in the office of the Collector of the District 
in which the property is situate. [p. 322, col. 2.] 

Per Fforde, J.—The meaning of the word “land” 
unless otherwise controlled by the context includes 
A aS which is above or beneath the surface. 
ibid. 

In O. XXI, r. 54 of the C. P. C., the term “land” is 
not declared to be used in any special or restricted 
sense and accordingly it must be presumed that it 
bears its ordinary meaning., It, therefore, comprises 
not only the site on which a house stands but also 
tia g which has been erected upon that site. 
ibid. 

First appeal from a decree of the Senior 
Subordinate Judge, Montgomery, dated 
the 13th January 1920. 

Mr. Abdul Rashid and Maulvi Ghulam 
Mohi-ud-din, for the Appellant. | 

Mr. Shamair Chand, Lala Jagan Nath 
Agarwal, Lalas Hargopal and Ram Chand 
Manchanda, for the Respondents, © l 


JUDGMENT. Ne 
Broadway, d.—Nawab Ahmad Yar 
Khan obtained a decree on the 22nd Mareh 
1911 against Godar Ram and Jagan Nath 
forasumof Rs. 5,209-15-6. The suit had 
been instituted on the 30th January 1911 
and on that date an application had been 
filed for the attachment before judgment, 
of certain immoveable property, situated in 
Pak Pattan. Attachment was ordered and. 
was apparently carried out under the 
provisions of. O. XXXVII, r. 5. The decree- 
holder took no steps to execute his decree 
or to bring the property attached before 
judgment to sale, until 1915 when an 
effort was made to bring the property to 
sale. One Mr. S. K. Bose filed an objec- 
tion to the sale claiming that the house 
sought to “be sold was part of certain 
preperty which had been mortgaged to 
him for Rs. 10,000 by Godar Ram, the 
mortgage having been effected onthe 2nd 
February 1915. Mr. Boses objection 
having been overruled he instituted asuit, 
asking for a declaration that the house in 


s office. 
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question could only be sold subject to his 
morgtage charge thereon. The mortgage 
was effected, so far as the property in suit 
is concerned, both on the house and the 
site on which the house stood. It should 
also be mentioned that one Rai Bahadur 
Jaikishen Das had taken the same property 
on mortgage dn the 4th April 1913 and 
that Mr. Bose had redeemed that mortgage. 
The plaintiff's suit having been decreed 
Nawab Abmad Yar Khan hascome up to 
this Court in appeal. 
. It is admitted that, if the attachment 
was a valid and subsisting one at the 
date of the mortgage in Mr. Boses favour, 
Mr. Bose is out of Court, having regard 
to the provisions ofs. 64o0f the C. P. C. 
The question, therefore, for decision is 
whether there was a valid and subsisting 
attachment on the date of the mortgage. 
Various points have been urged. but it is 
not nécessary to discuss all of them inas- 
much as the first question, namely, whether 
this property, which was attached, had 
been legally attached in accordance with 
the provisions of O. XXI, r. 54, practically 
concludes the matter. Under r.54 it is 
necessary when immoveable property is 
attached that an order should be, made 
prohibiting the judgment-debtor from 
transferring or charging the property in 
any way,and all’ persons fiom taking any 
benefit from such transfer or charge. This 
order should be proclaimed at some place 
on or adjacent to such property by beat 
of drum or other customary mode, and 
a copy of the order should be affixed on 
a conspicuous part of the property and 
then on a conspicuous part of the Court- 
house, and also, where the property is 
lahd paying revenue to the Government, 
in the office of the Collector of the 
District in which the land is situate. It 
is in evidence that the order required by 
this rule was passed, that ite was promul- 
gated, that a proclamation .was made by 
beat of drum, and that a copy of the 
order was affixed on a conspicuous part 
‘of the Court-house at Multan. A copy of 
this order was not affixed in the office of 


the Collector of the District, t. e., Mont- 


gomery. 

It has been urged that, having regard 
to the provisions of ss. 4 and 141 of the 
Land Revenue Act it was necessary for 
the notice to be affixed in the Collector's 
On the other hand, for the appel- 
lant it has been urged that the property 
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is not “land” within the meaning of the 
Land Revenue Act and, therefore, it was 
not necessary to have the notice put up 
in the Collector’s office. Rule 54 is of 
general application and specifically states 
that where property is land paying revenue 
to the Government notice should be affixed 
in the Collector's office. It is also in 
evidence that in the presemt case thesite 
on which the house stands is assessed to 
land revenue. Therefore, the property sought 
to be sold is clearlyland paying revenue 
to. the Government and, therefore, inmy 
judgment, it was essential to have this 
notice affixed in the office of the Collector 
of Montgomery. The attachment, therefore, 
must be regarded as illegal and s. 64 of 
the ©. P.C., does not affect the mortgage 
in Mr. Bose’s favour. 

As pointed out in Khub Ram v. Surat (1), 
when the law lays down a definite procedure 
for the doing of an act which is purely 
symbolical that procedure must be strictly 
followed and any omission therein must, 
therefore, be regarded as material. The 
omission to affix the notice in the Col- 
lector’s office was, therefore, material, 
and I would dismiss this appeal with 
costs. 

Fforde, J.—l agree. The short point for 
determination in this case is whether the 
lmmoveable property which has been alleged 
to have been attached comes within the ex- 
pression “land paying revenue to Govern- 
ment.” The meaning of the word “land” 
unless otherwise controlled by the context in- 
cludes everything which is above or beneath 
the surface. Under O. XXI, r. 54 the 
term “land” is not declared to be used 
in any special or restricted sense and 
accordingly we must presume thatit bears 
its ordinary meaning. Accordingly it 
comprises not only the site which has been 
mortgaged but the building which has 
been erected upon that site. Itadmittedly 
pays revenue to Government. Therefore, 
as the order of attachment has not been 
affixed in the office of the Collector of the 
District in which the land is situate, namely, 
in the office of the Collector at Montgomery, 
the provisions of O. XXI, r. 54, have 
not been strictly complied with and the 
attachment is accordingly invalid, 

Jagree that this appeal should be dismiss- 
ed with costs. 

Z. K. Appeal dismissed. 


a7 ee 
(1) 39 Ind. Cas. 753; 20 P.R 1917; 26 P, L. R, 
1917; 22 P, W. R. 1917, 
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; PATNA HIGH COURT. 

.  ; Crvtn Reviston No. 264 or 1924. 

A November 14, 1924. 
-  -_Present:=—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kr.. 
l RADHAKISHUN CHAMARIA — 

< PETITIONER 


a ae versus 
', GALIM SINGH—Opposirs' Party, 

, Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 2, 4—Mortgage suit--Decree, form of—TInterest 
pendente lite and' future interest, direction to pay— 
Construction of judgment—-Future interest, meaning of. 


` Under rr. 2’and 4 of O. XXXIV of the C. P. C, 
where in a suit for. sale the plaintiff succeeds the 
Court must pass a decree either ordering an account 
to be taken of what will be due to the plaintiff for 
principal and interest on the mortgage and for his 
costs, if any, awardéd to him upto the expiry of the 
days ‘of grace, or must .pass'a ‘decree declaring the 
amount so due and the decree must further direct that 
in default of payment within the period of grace the 
mortgaged property be sold.and the proceeds, after 
defraying expenses of the sale, applied in payment of 
What is declared due tothe plaintiff together with 
subsequent costs. ' Under these rules the Court has 
power to. direct not only payment of the principal 
and interest on the mortgage upto the expiry of the 
days of grace but also payment of subsequent 
interest, that is to say, interest up to the date when 
the préperty is sold and the claim realized. [p. 325, 
cols. 1 & 2.] 

In amortgage suit the plaintiff is entitled to 
interest at the bond rate from the date of the suit 
till the date fixed for payment unless the Court for 
any special reason thinks fit to reduce the interest 
during this period. On default the decree-holder 
is entitled to the Court rate of interest from the 
date fixed for payment till the date- of - actual 
realization. [p. 326, col. 1.] 

In a mortgage suit the plaintiff claimed that an 
account be prepared of the principal amount and 
interest due under the mortgage-bond and that a 
mortgage decree be passed for a certain sum ‘besides 
costs and future interest till the day of . realization 
at the rate of interest entered inthe bond. The suit 
was’ decreed and the judgment concluded as follows:— 
“Hence it is ordered that the suit ba decreed with 
. tosts. Defendants to -pay up the decretal amount 

within six months. In default the mortgaged property 
will be sold “subject to the encumbrance mentioned 
above. As the interest has swelled to an abnormal 
amount I do not allow future interest on the bond 
‘rate. Interest at 6 per cent. per annum from this 
‘date till the date of payment: 

Held, (1) that the expression “future interest’ in 
the judgment meant interest from the date of the 
decree and that the words “date of payment” meant 
the date of actual realization so that the effect of the 
judgment was that interest at the rate of 6 per cent. 
per annum “had been awarded from the date of the 
decree till the date of actual realization; [p.326, cols. 1 
& 2. 

(2) that an order for the payment of interest 
‘between the date of the suit and date ofthe decree 
was implied in the opening words of the coneluding 
portion of the judgment which meant that the suit 
‘as laid in -the plaint was decreed with costs subject 
to the reduction of the rate of interest as ‘specified 
in the judgment. [p. 326, col. 2.] < 
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a a 
“Appealagainst an order of the Subordi- 
eg udge,- Patna, dated: the 2nd May : 
1924. sti ae — 
< Messrs. H. Imam, M. Prasad and’ D. C... 
Varma, for the Petitioner. |. 
| Mr. N. C. Sinha, for the Opposite Party. 


JUDGMENT.. . 
. Miller, C.d.—This is an application in 
revision asking to set aside an order of the 
Subordinate Judge of Patna, dated the 2nd 
May 1924. The petitioner is the decree- 
holder in a. mortgage suit. The opposite 
party, Zalim Singh, isone of five defend- 
ants in the suit. who represent the original 
mortgagor. They did not defend the suit 
and judgment was pronounced against 
them ex parte. There wege two other de- 
fendants.who were interested in part of the. 
mortgaged property ,and.who appeared and. 
claimed certain priorities with ‘respect to 
that property. ..Having failed inttheir de- 
fence..as to one. of the properties they 
appealed to the .digh Court where they 
were successful. ‘The decree with regard 
to that portion. of the property was ac- 
cordingly modified but: in other respects it. 
was affirmed..-Fhe amount, found due 
“under the preliminary decree not having 
been paid within the period of grace 
allowed, the final decree was passed on 
14th September 192l‘and the mortgaged 
property -was ordered. to be sold. When 
the petitioner proceeded to obtain execution 
of his decree the opposite. party applied 
to the Subordinate Judge for amendment 
of both the preliminary and final decrees 
partly on the ground of clerical or arith- 
metical mistakes in the decrees and partly 
on the ground -that the decrees. did 
not carry out the directions in the judg- 
ment.. Three points were taken before 
the Subordinate Judge,.(1) that. owing 
to- a miscalculation: in ‘the schedule 
to the plaint an excessive amount of in- 
terest. had been claimed .and, that this 
mistake had been reproduced in the decree 
with the result that the total balance claim- 
ed as due for principal and‘ interest 
at the date of the suit was more than 
the plaintiff was entitléd to, (2) thatinterest 
pendente lite had beén awarded by the 
decree whereas there was, no.order to that 
effect in the judgment, and (3) that interest 
at 6 percent. upon.the amount found due 
had ‘been awarded hy the decree from the 
expiry of the days of grace until realizg- 
tion Whereas on the true ` construction of 
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the judgment no such interest had been 
allowed. 

With regard to the first point it is 
admitted by Mr. Hasan Imam on behalf of 
the petitioner that an arithmetical mistake 
has crept into the preliminary decree but 
has pointed out that although in the item 
in question one year’s interest has been 
calculated in excess of that due, in the next 
item one year’s interest too little has been 
calculated and that there are other slight 
mistakes elsewhere, In these circumstances 
the parties have agreed that the decree 
shall be amended by making a proper 
calculation which has been done. In the 
result it is agreed that the balance due 
to the plaintiff for principal and interest 
at the date of the institution of the suit 
is Rs. 12,663-8-5 instead of Rs. 14,451 as 
stated in the plaint and in the decree. 
‘The costs will also be reduced proportion- 
ately. | 

With regard to the second and third 
points it becomes necessary to consider what 
directions were given in thejudgment and 
whether the decrees as drawn up properly 
represent the effect of the judgment’ pro- 
‘nounced. First itis necessary to bear in 


mind that the plaintiff in his plaint claimed, 


that an account be prepared of the princi- 
pal amount and interest due under the 
mortgage bond and that a mortgage-decree 
be passed for Rs. 14,451, besides costs and 
future interest till the day of realization 
at the rate of interest entered in the bond. 
The material part of the judgment in which 
the plaintiff's suit was decreed is as fol- 
lows:— 

“Hence it is ordered that the suit be 
decreed with costs. There will be an ex 
parte decree against the absent defendants. 
Defendants to pay up the decretal amount 
within six months. In default the mort- 
gaged property will besold subject to the 
incumbrance mentioned above. As the 
interest has swelled to an abnormal amount 
1 do not allow future interest at the 
bond rate. Interest at 6 per cent. per annum 
from this date till the date of payment.” 
The preliminary decree as drawn up in 
pursuance of that judgment was, in so 
far as it is material, as follows:— 

“Tt is ordered and decreed that the suit 
be decreed with costs and that ex parte 
‘decree be passed as against the absent 
defendants, that the absent defendants 
should pay the decretal amount within six 
months and thatin case of non-payment 
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the mortgaged properties entered in Sch. 2 
be sold at auction and as the interest has 
accumulated toa very great amount so 
future interest has not been awarded at 
the rate entered inthe bond. Future in- 
terest may be calculated from this day 
to the dateof realization at the rate of 6 
per cent. per annum, and as per bond 
Rs. 3,467 may beawarded tothe plaintiff as 
pendente lite interest and thatthe sum of 
Rs. 1,247-2-6 be paid by the defendants 
to the plaintiff on account of the costs of 
this suit with interest. thereon at the rate 
of 6 per cent. per annum from the date 
to the date of realization.” The pendente 
lite interest mentioned in the decree is in- 
terest at the bond rate-from the institu- 
tion of the suitto the date ofthe decree. 
The final decree passed in September 
1921, after reciting that the decretal amount 
has not been paid within the -period 
of grace and ordering the mortgaged pro- 
perties to be sold and the money brought 
into Court, further orders “that the plaint- 
iff do get Rs. 19,165-2-6 payable under 
the said preliminary decree with Rs. 25-7-3 
as costs in this case as detailed below 
and also interest upto the date of re- 
alization atthe rate of 6 per cent. men- 
tioned in the aforesaid decree and the costs 
including costs of this application be 
given to the plaintiff.” It was contended 
that interest at the bond rate between the 
date of the institution of the suit and 
the date of the decree ought not to have 
been allowed in the detreeas there was 
no specific direction in the judgment that 
any interest for that period should be 
awarded. It was further contended that 
although the judgment allowed interest at 
6 per cent. per annum from the date thereof 
until the date of payment this must he 
taken to mean interest only upto the 
date ordered for payment, that is up to 
the expiry of days of grace, and that the 
preliminary decree and the final decree 
were both inaccurate in allowing interest 
at 6 per cent. fromthe date ordered for 
payment upto the date of actual reali- 
zation. The learned Subordinate Judge 
considered that his predecessor by whom 
the judgment had been delivered had not 
allowed any interest pendente liteand that 
this ought not to have been awarded in 
the decree. He also considered that the 
learned Judge in using the words “date 
of payment’ meant not date of realization 
but the» date fixed for payment that is 
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when the daysof grace expired, and order- 
ed the decrees to be amended according- 
ly. He relied upon the case of Tikait Krish- 
na Prasad v. Surendra Mohan Kundu (1), 
for the proposition “that such words as 
“date of payment” or “date of realization” 
used in a preliminary decreein a mort- 
gage suit as the termination of the period 
for which interest is awarded must mean 
the date ordered for payment. The learned 
Judge does not appear, however, to have 
considered how this restricted meaning 
came to he applied to such expressions in 
a preliminary decree in a mortgage suit 
nor does he appear to have considered 
the effect of the provisions of O. XXXIV of 
the C. P. C., which superseded the pro- 
visions of ss. 86 to 90 of the Transfer of Pro- 
perty Act and which laid down rules to 
be followed by the Court in drawing up 
mortgage decrees. According to the law 
in force when these sections of the 
Transfer of Property Act were applicable it 
was provided with regard to mortgage 
suits that in a suit for saleif the plaint- 
iff succeeds the Court shall pass a decree 
to the effect mentioned in the first and 
second paragraphs of s, 86 and also order- 
ing that in default of the defendantpaying 
as therein mentioned the mortgaged pro- 
perty or a sufficient part thereof should 
be sold and applied in payment of the 
amount found due. Now s. 86 shows the 
nature of the decree which the Court shall 
pass if the plaintiff succeeds and provides 
that such decree shall order that an 
account be taken of what will be due to 
the plaintiff for principal and interest on 
the mortgage and for his costs of the suit, 
if any, awarded to himon the day fixed 
for payment or declaring the amount so 
due at the date of such decree and nothing 
is said about any future interest after 
the period of grace has expired. The 
Court may have had discretion in award- 
ing interest after the expiry of the days 
of grace but it isclear from the section 
that unless aspecial order was made to 
that effect in the judgment such interest 
could not be awarded by the decree. Order 
XXXIV of theC. P.U., rr. 2 and 4 show 
nature of the preliminary decree which 
must now be passed. Under those rules 
where in a suit for sale the plaintiff suc- 
ceeds the Court shall pass a decree either 


ordering an account to be taken of what 


(1) 58 Ind, Cas, 223; 5 P. L. J. 598; 2 P, L. T. 78, 
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will be due tothe plaintiff for principal 
and interest on the mortgage and for 
his costs, if any, awarded to him upto 
the expiry of the days of grace or must 
pass a decree declaring the amount so 
due and further the decree must direct 
that in default of payment within the 
period of grace the mortgaged property 
be sold andthe proceeds after defraying 
expenses of the sale applied in payment 
of what is declared due to the plaintiff 
as aforesaid together with subsequent 
costs. The reason why the Courts held 
under the old law that directions in the 
preliminary decree awarding interest up- 
to the date of realization or the cate of 
payment must be taken to mean upto the 
day fixed for payment was because the 
sections of the Transfer of Property Act 
directed that the decree should? award 
interest only upto that date. Under the 
present law, however, O. XXXIV, rr. 2 and 
4 provide that the decree shall direct not 
only payment of the principal and interest 
on the mortgage upto the expiry of the 
days of grace but also payment of sub- 
sequent interest, that is to say interest up- 
to the date when the property is sold and 
the claim realized. In the present case 
the judgment ordered’ that the suit be 
decreed with costsand had it ended there 
that would, in my opinion, have been 
sufficient to enable a decree to be drawn 
up awarding the plaintiff the amount 
found due for principal and interest at 
the bond rate upto the expiry of the days 
of grace. With regard to future interest 
after that date the matter lies in the 
discretion of the Court although it is usual 
to allow interest until actual realization 
at 6 per cent. but in the absence of 
any express direction such interest would 
not be entered in the decree. In the 
present instance the learned Judge, exercis- _ 
ing his discretion refused by his judgment 
to allow interest at the bond rate between 
the date of his decree and the expiry of the 
days of grace and ordered interest only at 6 
per cent. per annum from the date of his 
decree till the date of payment. He was 
clearly entitled under the rules to order 
interest at 6 per cent. from the expiry of the 
days of grace until actual payment and in 
using the expression “day of payment” I 
have no doubt that he meant what he said, 
and intended that interest shouldrun at 6 
per cent. until the date of actual payment 
and not merely, as would be presumed 
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under the old law, upto the day. fixed . for 
payment: With“ regard to the interest 
which has been referred to as interest 
pendente lite that is between the date of 
institution of the suit and'the date of the 
decree, the plaintiff having succeeded in the 
the suit was entitled to interest at the. bond 
rate and, in my opinion, the decree in such 
circumstandes was properly drawn up allow- 
ing such interest even without any special 
order to that effect in the judgment. It 
may even be doubted whether under the 
rules as they now stand the learned Judge 
was entitled to reduce the rate of interest 
between the date of the decree and the. expiry 
of the days of grace from the rate stipulated 
in the bond to six per cent. as he did, but as 
no question was raised about this‘on behalf 

of the plaintiff either by appeal or otherwise 
the matter is not one with which we are 
concerned. In my opinion ‘except as to the 
frst point which. has now been agreed: 
between the parties the learned J udge was 
wrong in amending the decree. 


. The question was raised whether we were, 
entitled under our powers’ of rivision..or 
otherwise'to interfere with the order of the, 
learned Subordinate Judge. The learned. 
Judge'in acting as he did purported to act 
undet ss. 151 to 153 of the C. P. C. If he was 
entitled underthose sectionstosetthe matter 
wrong it seems to me that we are equally. 


entitled under the same sections.to set it. 


right. The order of the learned Judge will be 
set aside and the-decrees as originally drawn. 
will be restored subject to the correction of 
the mistakes in calculation of the amount, 
due at the date-of the institution of the suit. 
The ‘petitioner. is ‘entitled: to his: costs, 
here and before the Subordinate Judge. 


Mullick, J.—l agree. It is now settled 
that in a mortgage. suit the plaintiff is 
entitled to interest at the bond rate from 
- the date of the swittill the datd fixed for 
payment unless the Court for any special 
reason thinks fit to-reduce ‘the interest 


during this period. Itis also settled that 


én defualt the decree-holder is entitled to 
the Court rate of interest from the date 
_ fixed for payment till the date of actual reali- 
gation. In the present case we are bound, if 
possible, to construe the judgment of the 
20th April 1916 on the assumption that the 
Court intended to comply with the law, and, 
*+herefore, I think it would be right to hold 
that the expression “future interest” in the 
judgment mean interest from the date of 
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the decree and ae the words “date of pay- 
ment” mean the date of actual realization. ‘ 

“With regard to interest between the date 
of the suit and the date ofthe judgment, 
itis true that there is no express order; but 
I think the-order'is implied in the opening 
wor ds of the judgment which are “hence it 
is ordered that the suit be decreed with 
costs.” This means that the suit aslaid in 
the plaint is decreed with costs. If the 
judgment had: ended there, the plaintiff 
would ‘have been entitled to charge interest 
and compound interest till the date of 
actual realization; but the judgment pro- 
ceeds to restrict the claim in regard to 
interest by the subsequent dir ections. which: 
have been ‘noticed above.’ Whether the 
Court was right in reducing the. interest 
from the date of the judg ement till the date 
fixed for payment is a point which has not. 
been argued before us. All that we are 
called upon to decide is whether the Court. 
intended to give interest pendente lite at the: 


‘bond rate, and I think the answer isin the 


affirmative. The final decree, therefore, 

allowing interest at the bond rate Upe to the 
date of the judgment and at 6 per cent. from 
the date of the judgment till the date fixed 
for payment is in full conformity with the 
judgment. Similarly: with regard toin- 
terest at 6 per cent. from the date fixed for’ 
payment till the date of actual realization 
there is no variance between the judgment 
and the decree. 

Z. K. =, Petition allowed. 
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MISCELLANEOUS SECOND CIVIL APPRAL No. 47 2. 
or 1925, ` 
June 11, 1925. 
` Present:—Mr. Justice Zafar Ali. 
SH AH MUHAMMAD DECREE- HOLDER 
— APPELLANT 
versus 
MUHAMMAD ROSHAN KHAN— 
J UDGMENT- DEBTOR-—RESPONDENT. 
Appeal--Execution of decree—Forwm of. appeal, 
determination of-—Limitation Act (IX of 1908), s. 5—- 
Appeal, delay in filing—Review, period spent in 
applying for, whether can be excluded—-Extension of 


time. 
The course of appeal in execution proceedings is 


‘determined by the value of the suit and not by the 


value of the subject-matter of any dispute that pay 
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arise for settlement in the course of execution pro- 
ceedings. , 

Sarat Chander Bose v. Saraswati Debi, 34 O. 216; 
5C.L. J. 380, Umrao Bakhsh v. Nur Muhammad 
Khan, 72 Ind. Cas. 732; (1923) A. I. R. (L) 612; 89 P. 
W. R. 1923, relied on. 

The time spent in prosecuting a well-founded appli- 
cation for review should be excluded in computing 
the period of limitation provided for an appeal 
against the order of which review was sought. 

Brij Indar Singh v. Kanshi Ram, 42 Ind. Cas. 43; 
45 0.94; 33 M. L. J. 486; 22 M.L. T. 362; 6 L. W. 
599. 126 P. W. R.1917; 15 A. L. J. 777; 19 Bom. L. R. 
866; 3 P.L. W. 313; 26 C. L. J. 572; 104 P. R. 1917; 
(1917) M. W. N. 811; 220. W. N. 169; 127 P. L.R. 
1917; 44 I. A. 218 (P. C.), followed. 


Second appeal from an order of the 
Senior Subordinate Judge, First Class, 
Ambala; dated the 2nd October 1924, revers- 
ing that of the Subordinate Judge, Third 
Class; Ambala, dated the 5th May 1924. 

Mr. Shamair Chand, for the Appellant. 
‘Chaudhri Ghulam Muhammad, for the 
Respondent. 

. JUDGMENT.—The two questions in- 
volved in. this second -appeal are: (1) 
whether the lower Appellate Court had 
jurisdiction to hear the appeal, and if not 
(2) wifether the time spent in the prosecu- 
tion: of the application for review of judg- 
ment of that Court should be excluded in 
computing the period of limitation for pre- 
ferring this second appeal to this Court ? 

The appeal to the lower Appellate Court 
was against an order made in the execution 
proceedings of a decree that had been 
passed in a Small Cause suit exceeding 
Rs. 500 in value, but the order related to 
a dispute with regard toasum of Rs. 190 
‘only. The personaggrieved by that order 


was one of the two judgment-debtors and he | 


lodged the appeal in the Court of the Senior 
Subordinate Judge. The decree-holder 
objected as stated in the application sub- 
sequently filed for review of judgment that 
‘the appeal lay to the District Judge as the 
value of the suit exceeded, Rs. 500. The 
Senior Subordinate Judge, however, heard 
and accepted the appeal and reversed the 
order of the Executing Court. The decree- 
' holder then applied for review of judgment 


on the ground, that the Senior Subordinate - 


Judge had no jurisdiction. . That officer 
dismissed this application holding that the 
appeal lay to him as the amount in dispute 
was Rs. 190 only though the value of the 
suit exceeded Rs. 500. This. view of the 
Senior Subordinate Judge was erroneous 
because the course of appeal is determined 
by the value of the suit and not by the 
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value of the subject-matter of a dispute 
that may arise for settlement in the course 
of the execution of the decree, One of the 
rulings that may be cited on this point is 
Sarat Chander Bose v. Saraswati Debi (1) . 
which was followed in Umrao: Bakhsh v. 
Nur Muhammad Khan (2). The application 
for review was; therefore, well-founded and 
the time spent in prosecuting the same 
should be excluded in computing the period 
of limitation as held by their Lordships of 
the Privy Councilin Brij Indar Singh v. 
I, therefore, find on both 
the questions in favour of the decree-holder- 
appellant’ and accepting his appeal set aside 
the order of the Senior Subordinate Judge 


_and direct him to return the memorandum 


of appeal for presentation ‘to the proper 
Court. : The respondent will pay the decree- 
holder’s costs in this Court as well asin 
the Court of the Senior Subordinate Judge. 
ZK. Appeal accepted. 


(1) 34 O. 216; 5 O. L. J. 380. ; 
@) 72 Ind. Cas. 732; (1923) A. I. R. (L.) 612; 28°P. W. 

(3) 42 Ind. Cas. 43; 45 0. 94; 33 M. L. J. 486; 22 M. 
L. T. 362; 6 L. W. 592; 126 P. W. R. 1917; 15 A. L. J: 
777,19 Bom. L. R. 868; 3 P. L.. W, 313: 260. L. J. 
572: 104 P. R. 1917;-(1917) M. W. N. 811; 220. W. N. 
169; 127 P. L. R. 1917; 44 T. A. 218 (P. C3. i 





PRIVY COUNCIL. 
ÅPPEAL' FROM THE Mapras Hies Court. . 
May 22, 1925. E 
Present:—Lord Sumner, Lord Blanesburgh 
Sir John Edge, Mr. Ameer Ali and Lord ` 
l - Salvesen. A P 
SURA LAKSHMIAH CHETTY AND. 
OTHERS— ABPELLANTS 


i | - Versus — : 
KOTHANDARAMA’ PILLAI— 
l H RESPONDENT. | w 
“ Benami transaction—Purchase by husband in name 
-settlement, oral, 
whether can be proved—Duty of Court. - si; 
; A purchase in Tadia by a native of India of pro- 
perty in India in the name of his wife unexplained by 
other proof or admitted, facts must be regarded asa 


benami. transaction by which. the beneficial interest 


inthe property is in the husband, although the 
ostensible title is in the wife. The rule ‘of the law 
of England that such a purehase-by a husband in 
England is to be assumed tobe a purchase for the 
advancement of the wife does not apply in India. 
[p. 328, col. 2.] 

It cannot be laid down as a proposition oflaw that an 
oral ante-nuptial agreement may not be proved in 
an Indian case, but it would be unwise ofa Judge ta 
act in a disputed Indian case upon oral evidence 
that there had been an ante-nuptial agreemant which 


ë 
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would in fact be a marriage settlement unless there 
was contemporaneous written evidence to corroborate 
the oral evidence. [p. 330, col. 2.) ` ; 

Appeal from a judgment and deeree of the 
Madras High Court, dated the 15th August 

1922. 

Messrs. L. De Gruyther, K. C., and E. 
Raikes, for the Appellants. 

Mr. K. V. L. Narasimham, for the Re- 
spondent. 


JUDGMENT. 

Sir John Edge.—tThis is an appeal 
from a decree, dated the 15th August, 1922, 
ofthe High Court of Madras, which revers- 
- ed a decree, dated the 3lst August, 1921, 
of the same Court made in its Ordinary 
Original Civil.Jurisdiction, which had dis- 
missed the ‘suit. 

The suitin which this appeal has arisen 

was brought in the High Court of Madras 
on the 49th November, -1918, by the plaint- 
iff, a minor, by his next friend, against 
the Official Assignee of Madras and three 
movey-lenders. One of the money-lenders 
died, and his legal representative was 
brought on the record asa defendant. The 
plaintiff is the respondent in this appeal. 
_ The plaintiff is the son of V. S. Chocka- 
lingam Pillai, a Hindu of the Villala caste, 
by his wife, Lakshmi Ammal, who died 
before the suit was brought. The plaintiff 
is the sole heir of his late mother, and he 
claims the property to which the suit re- 
‘lates as her heir. On the 30th September 
1918, the plaintiff's father, Chockalingam, 
was adjudged insolvent by the High Court 
of Madras under the Presidency Towns 
Insolvency Act II of 1909. The plaint- 
iff claims in his suit, with other reliefs, 
a declaration that a piece of land with 
a dwelling-house and buildings there- 
on, being Nos. 4 and 5, Nainiappa. Naick 
Street, are his exclusive property as the 
heir of his mother, and that his- father, 
Chockalingam,. had no beneficial or other 
interest in those properties, which could 
have vested in the Official Assignee or have 
been asigned by him in mortgage. Nos. 4 
and 5, Nainiappa Naick Street will, in this 
judgment, be referred to as the property in 
question. a i 

The land and'buildings then thereon were 
purchased by Chockalingam on the 12th 
May, 1909, and by the sale-deed were con- 
veyed by the vendors to Lakshmi, who had 
seen married to Chockalingam some years 
previously. ‘The question upon the answer 
to which this suit depends 1s whether 
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Chockalingam had purchased that property 
in 1909 for his wife’ Lakshmi in perform- 
ance of an antenuptial agreement alleged 
to have been made by him to settle a house 
upon her, or whether the purchase was 
made in her name as benamidar for Chocka~ 
lingam. There can be no doubt now that . 
a purchase in India by a native of India 
of property in India in the name of his 
wife unexplained by other proved or ad- 
mitted facts isto be regarded as a.benami 
transaction by which the beneficial interest 
in the property is in the husband, although 
the ostensible title is in the wife. The 
rule of the Law of England that such a 
purchase by a husband in England is to be 
assumed to be a purchase for the advance- 
ment of the wife does not apply in India. 
See Gopeekrist Gosain v. Gungapersaud 
Gosain (1), Moulvie Sayyud Uzhur Ali v. 
Bebee Ultaf Fatima (2) and Bilas Kunwar 
v. Desraj Ranjit Singh (3). If the-plaintiff 
failed to prove that antenuptial agreement 
and that it wasin performance of it that 
the property in question was purchased 
by Chockalingam in Lakshmi’s name, his 
suit fails. 

Chockalingam has not been called’ by 
either side to give evidence in the suit, 
and his absence from the witness-box has 
not been satisfactorily explained. ` 

The facts, so far as they -can be ascer- 
tained by their Lordships from the record, 
are as follows :—Chockalingam and Vinaya- 
theertha Pillai, who died in 1898 or in 
1899, were trading as pea merchants in’ 
partnership at 6, Mint Street, in Madras. 
When that partnership commenced their 
Lordships do not know. It does not appear 
what the interest of the partners respec- 
tively was in the house, 6, Mint Street, or 
in the partnership. But 6, Mint Street was 
the property. of the partnership. Vinaya-. 
theertha left surviving him two young 
children, a son Vadivelu, who was living 
when the witnesses were giving their evi- 
dence in the suit, and a daughter Lakshmi 
and his mother Kathayee, who gave evi- | 
dence in this suit. After Vinayatheertha 
died his mother Kathayee carried on the 
family business in partnership with Chocka- 

(1) 6M. I A. 53; 4 W.R. P. C 46; 1 Sar. POLS, 
49%; 19 E. R. 20. 

(2) 13 M.I. A. 232: 13 W. R. P.C. 1; 4B. L. R.P. 
C. 1; 2 Sar. P. ©. J. 522: 20 E. R. 538. 

(3) 30 Ind. Cas. 299; 42 I. A. 202; 19 ©. W.N. 1207; 
29 M. L, J 335; 2 L. W. 830; 18 M. L. T. 248: 13 A.J. 
J. 991: 17 Bom. L R.1006; 37 A, 557; 220, L. J. 516- 
(1915) M. W. N. 757 (P. O,). - ae 
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lingam at 6, Mint Street, and Kathayee 
and the two young children of Vinaya- 
theertha continued to live in that house to- 
gether with Chockalingam. Chockalingam 
married Lakshmi, according to the plaint 
in or about 1907, or, according to the 
evidence of witnesses who were relations 
of Lakhshmi, in 1909. At the time of the 
marriage Chockalingam had two wives liv- 
ing, one of whom was living with him, 
and he also had a son living. According 
to the evidence of Kathayee and two rela- 
tions of Lakshmi, if it may be credited, 
when Chockalingam asked for Lakshmi in 
marriage, Kathayee, acting on the advice 
of relations, said to him that she would 
give him Lakshmiin marriage if he would 
make a provision for her, but not otherwise, 
and asked him what provision he would 
make for Lakshmi, and he said that, it the 
Mint Street house were sold, another house 
might be purchased and be given to Lak- 
shmi. Thereupon she, Kathuyee, gave 
Lakshmi to Chockalingam in marriage. 
That was the antenuptial agreement which 
is alleged by the plaintiff to have been 
made. A Railway Company was negotiat- 
ing for the purchase of the Mint Street 
house, and purchased it for the price of 
Rs. 10,315-8-0 from Chockalingam and Ka- 
thayee and paid the price to them. It isto 
be presumed that the money then paid by 
the Railway Company to Kathayee was, or 
part of it was, received by her for and on 
behalf of her grandson Vadivelu, who does 
not appear to have had any other person to 
look after his interests. 

In 1904 Chockalingam had purchased, 
apparently with his own money, houses 
Nos. 12 and 18, Memorial Hall Street, in 
Madras, and he, in 1909, mortgaged those 
houses for Rs. 9,000, and their Lordships 
consider it probable that Chocklingam, on 
the 12th May, 1909, had other property 
apart from his interest in the pea dealing 
partnership and inthe Mint Street house, 
and there is no reason shown why allthe 
purchase-money of the property in question 
was not Chockalingam’sown money. Cer- 
tainly none of itis shown to have been 
Lakshmi’s. 

Mr. Justice Phillips, who tried the suit, 
did not believe the evidence that there had 
been an antenuptial agreement, and he 
found that the purchase of the property in 
question on the 12th May, 1909, in the name 
of Lakshmi wasa benami transaction and 
that she was merely benamidar for her 
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husband Chockalingam. Mr. Justice 
Phillips in his judgment made a statement 
o which their Lordships agree. He 
said :— 

“ We do not know what really happen- 
ed to Vinayatheertha’s ina whee he 
died or what share he had in the business 
or whether really he did leave any property 
which was undisposed of at the date of 
Lakshmi’s marriage. There is no evidence 
about these facts on either side though the 
plaintiff's family ought to know all that can 
be ee about this.” 

t will de remembered that Vinayatheert 
had died in 1898 or in 1899, and ne 
property in question was purchased in May, 
1909. Mr. Justice Phillips rightly found 
as to the money which was invested in the 
purchase of the property in question that 
if the purchase-money did not belong to 
Chockalingam it did not belong toeLakshmi 
but belonged to her brother Vadivelu. 
Mr. Justice Phillips by his decree dismissed 
the suit. From that decree the plaintiff 
appealed under. the Letters Patent. 


The appeal under the Letters Patent was 
heard by Sir W. S. Schwabe, C. J., and 
Mr. Justice Wallace. The Chief Justice 
stated in his judgment:—that “the ques- 
tion to be decided is whether a pur- 
chase of property by one Chockalinga 
an insolvent, in the name of hi s wife. 
Lakshmi, was a settlement on her 
marriage or was a benami transaction, she 
being benamidar for him. The evidence 
called was all one way, namely, that the 
property was purchased out of funds belong- 
ing 6/11 (six-elevenths) to Chockalinga and 
5/11 (five-elevenths) to Lakshmi’s infant 
brother Vadivelu, as the heir to his father 
formerly a partner of Chockalinga.” 

Ifthere was such evidence as to the res- 
pective shares of Chockalingam and Vadi- 
velu, the attention of their Lordships has 
not been drawn to it, and if there had been 
such evidence it would not show that 
Lakshmi had acquired a beneficial title to 
the property. Vadivelu was a minor on 
the 12th May, 1909, and could not make 
a present of his property to his sister 
Lakshmi. “Mr. Justice Wallace agreed with 
the judgment of the Chief Justice, 


They accepted the evidence that the 
alleged antenuptial agreement had been 
made and gave the plaintiff the. decree 
which he claimed. From their decree this; 
appeal has been brought, 
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, It would, tio doubt, have béen ‘prudent 
on the ‘part; of: ‘Kathayee and Lakshmi's 
relations to have.insisted before Lakhmi 
was given in marriage to Chockalingam, 
who wasan old man with two wives and 
a son living, thatthe should agree to settle 
some ‘property ‘on her. It is obvious to 
their Lordships. that Lakshmi had no 
property: of her own. She was not the heir 
to any property and could have had no 
expectations of. succeeding to any property. 
Possibly, Chockalingam may have been 
asked-to promise to make a settlement on 
Lakshmi, but. the question is: Did he 
agree;to:do'so? : It appears to their Lord- 
ships.- that most probably the story of this 
alleged agreement to make a settlement 
was: first thought: of after Chockalingam’s 
insolvency i in order to save for the plaintiff 
some part of .the property of the insolvent. 
The property in question was purchased 
in May 1909, and Lakshmi lived ` until 
1912 and if Chockalingam had agreed. to 
settle the property in question there was 
plenty of time in which ‘he could have 
executed a. proper deed of settlement upon 
her, 
In their. Lordships’ aera it would ba 
unwise to accept as proved such an oral 
agreement as is alleged on the part of the 
plaintiff except ‘on the clearest and most 
satisfactory ‘evidence of credible witnesses, 
and ‘after giving the most careful considera- 
tion to the evidence-in this suit their 
Lordships agree with Mr. Justice Phillips 
and find that Ckockalingam. did not agree 
to ‘make any settlement upon ,Lakshmi and 
that she had no ‘beneficial interest in’ the 
property. in. question and was a mere bena: 
‘midar for Chockalingam. 


Tf it were necessary in this. case w ascer- 
tain- by evidence whether her. position was 
that; of a beneficial: owner of: the. property 
in, question and-not‘that of a-mere bena~- 
midar for Chockalingam, the transaction 
‘which will now be referred: to would .be 
matérial evidence. See Ram Narain v. 
Muhammad Hadi (4) and the cases already 
cited. The property in question was pur- 
chased on the 12th May 1909. On the 25th 
July, 1909, Chockalingam and . Lakshmi 
jointly gave what was apparently treated 
as an equitable mortgage to 8. Krishna- 
swam Ayyangar of the property which had 
‘been purchased - on the 12th May 1909, in 


* (4) 261. A. 38; 26 O. 227; 3 C. W. N. 113; 


TOD 
O. J. 425; 13 Ind. Dee, (N. 8.) 194 (P. O.) Ee 
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her name, which’ they stated was ‘in our 
possession and enjoyment.” On the 30th 


‘March, 1910, Chockalingam and Lakshmi. 


jointly granted a lease of the property in 
question to Sirakalai Pillai. On the 4th 
December, 1912, Lakshmi died. On the 
18th March, 1914, Chockalingam on his 
representation that he, “is in possession of 
and is entitled to” the property in question 
obtained in the Registration Department 
the Collector's certificate. On the 21st 
February, 1918, Chockalingam mortgaged 
the property in question to C. Vythialingam 
Pillai and inthe deed of mortgage it was 
stated that he had purchased the property: . 
in question out of his own self-acquired . 
earnings and was absolutely entitled ‘to it, 
As to these transactions by Chockalingam: 
after the 12th May, 1909, it is only fair to 
the plaintiff to bear in mind that his mother 
was, until she died, under the influence of 
her husband Chockalingam, and seems to 
have had no independent advice, and that 
the plaintiff wasa minor of tender years 
without anyone, except his great grand- 
mother, an aged woman, to protect the 
interest, if any, which he may havé had. 
But those transactions show how Chocka- 
lingam dealt -with the property in question. 
l Their Lordships domot decide that an 
antenuptial agreement may not be orally 
proved: in an Indian case, but they consider 
that it would be unwise ofa Judge to act 
ina disputed . Indian ‘case upon oral evi- 
dence that there had been an antenuptial 
agreement, which would in effect be a 
marriage settlement, unless there was con- 
temporaneous written evidence to corrobo- 
rate the oral evidence. In this: case there 
was no such evidence. 

Their Lordships, will humbly advise His 


Majesty that this appeal should be allowed 


with costs and the decree appealed against 
should be -set aside with costs and the 


‘decree.of Mr. J ustica Phillips be restored, 


T S - Appeal allowed. 

‘Solicitors ; for the Appellants: = Mosse: 
Josselyn and Elwes. 

Solicitor for the peer ore — Mr. H. s. 
L, Polak.. 
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. RANGOON HIGH COURT. . 
` MISCELLANEGUS Civin Appear No. 122 | 
me . oF 1924. aes 
December 22, 1924. 
Present :—Mr, Justice Carr and. 
Mr. Justice Maung Gyi. 
BOWDENS LTD.—APPELLANTS 
~ PETSUS 
Tue BRITISH PLUMBING AND 
SANITARY ENGINEERING Co., LTD — 
Co a.. 2 JRESPONDENTS.. : 
Companies Act (VII of 1913), s. 162—Private Com- 
pany having two Directors~-Winding up—One Director 


. 
X 


representing creditor, company—Debtor_company, whe- . 


ther -cam be represented by other  Directcr—Appeal 
filed by other Director, whether competent. h 
. A private Company consisted of two share-holders 
who were also the. Directors of the Company. .One.of 
the Directors was the governing Director of another 
Company which was the creditor of the former Com- 
pany and which ‘filed a petition for the winding up 
of the former Company. .The other Director of the 
Company filed an appeal against that order: 

dled, (1) that the Company could be represented 
only ‘by ifs Directors and that there being only two 
of them and one of them being the governing Direc- 
tor of the petitioning Company was incompetent to’ 
represent the debtor Company which was consequently 


to be represented by the other Director alone; |p. 332,-. 


col. 13 e 


(2) that it was, therefore, competent to the other’ 
Director to file an appeal against the’ order for wind- 


kd 


ing up, [ibid] 


Miscellaneous appeal from an order of; 


the’ Original Side of: the High Court, in 
O. M. No. 114 of 1924. 
Mr. Keith, for the Respondent, 


a ORDER. 


Maung Gyi, J.—The . question at 


present is whether on the pleadings an. 


appeal lies. In other words, can Miss, 


Bowden appeal as Bowdens Limited ? In 


answering this question, we are confined 


solely to the evidence on therecord. Bowdens. 


Limited is a private Limited Company, 
now in liquidation, with à paid-up capital 
of Rs. 38,000, and consisting of two share- 
holders, viz., Mr. G. S. Clark. and Miss.: 
Bowden and two Directors ‘who are. the 
same two share-holders. 


balance. From the time of its coming into 
actual existence Bowdens ‘Limited have 
not complied with the réquirements of the 
Indian Companies Act. Noshare certificates 
have been allotted: no share register kept : 
no statutory meetings held: no balance 
sheet struck: in fact, the business was 
carried on as if if were that of a private 
partnership. Miss. Bowden was not only a 
Director but was the Manager of the Com- 


Miss. Bowden con-’ 
tributed Rs. 8,000 and Mr. Clark the’ 


, (6) of the Indian Companies Act 
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pany which carried..on .a..business in 


millinery and ladies’ and children's outfits 
and garments. My. Olark, the other Director, 
financed the Company and kept the Com- 
pany s books. Mr. Clark states that one 
meeting: was held on the 10th April, 1994 ' 
and Miss, Bowden contends that” that. 
meeting was null and void as it wag not. 
convened ‘according to law, or to -the 
provisions of the Articles of Association 
of the Company. It is not necessary to 
decide this at present. The undisputed 
facts are :—(t) that the Memorandum of 
Association was signed only by.Mr. G. 6. 
Clark’ and Miss. Bowden ; (ii) that they 
are the two Directors who hold office until. 
they resign or are removed bythe Com-. 
pany in general meeting. Neither Director’ 
has resigned nor been removed by the 
Company in general meeting; (iii) that 
no general meeting ‘has ever beea held -` 
(iv) that the meeting of the 10th ‘April’ 
1924 was only a.meeting of Directors under 
Art. 92 of the Articles of Association and’ 
not a general meeting; (v) that there is 
no resolutionin writing signed dy all the- 
Directors of any kind as required under. 
Art. 96; (vi) that the Company owes money. 
either to Mr. G. S. Clark or to the British 
Plumbing and Sanitary Engineering Com-. 


“pany, Limited, ‘of which Mr. Clark is the. 


governing Director; (vit) that thére are 
contracts between the Company and either | 
Mr: Clark or the British Plumbing and 
Sanitary Engineering Company, Limited - 
(viii) that Mr. Clark is interested eithér 
personally or as governing Director of the 
British Plumbing and Sanitary, Engineer- 
ing Company, Limited, in the. aforesaid. 
contracts; and (ix) that under Art. 85. 
of the Articles of Association he cannot. 
vote. This is equivalent .to s. 91-B of. 
the Indian Companies’ Act “which has been 
repealed so far as régards-. private Com- 
panies by Act XLIE of 1920. But as its: 
terms are included in the Articles drawn 
up in 1922, it is binding on the Company | 
On the 15th May, 1924, the British Plumb. 
ing and Sanitary Engineering. Company 
Limited, filed a petition on the Original] 
Side of thie Court under s. 162 (5) and 
Indi: of 1913 
for the winding up of Bowdens, Limited.. 
A liquidator was appointed by the Courts 
and on the 4th August, 1924, order was. 
passed for the winding up of the Company, ` 
Miss. Bowden, as Bowdens, Limited 
appeals on the Appellate Bide from that 
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order in Civil Miscellaneous No, 114 
of 1924. Mr. Keith for the respond- 


ents contends that an appeal does not lie 
as Miss. Bowden is not the Company, that 
she is merely a share-holder and that she 
appeared as a share-holder on the Original 
Side. He further contends that he alone 
represents the Company, that he has been 
retained by Messrs. Clark and Saigol who 
own thirty thousand out of the thirty-eight 
thousand shares. Thereis no proof before 
us that Lieutenant Colonel Saigol owns any 
_ of the shares in the Company and his claim 


need not be considered now. Mr. Clark. 


must be considered as holding thirty thou- 
sand shares,and, therefore, has a control- 
ling majority. But as no general meeting 
or ordinary meeting of the Company has 
been held, the question of the preponder- 
ance of shares does not arise. The 
only meeting that was ever held was one 
of the Directors, and as Mr. Clark was not 
entitled to vote under the Articles of Asso- 
ciation on questions where he as a 
Director had an interest, I hold that Miss. 
Bowden should be regarded as represent- 
ing the Company. It would be inequit- 
able to do otherwise. Had the respondents 
been independent petitioning creditors, 
this question may have been decided other- 
wise. Under Art. 99, sub-s.8 and 18, the 
Directors have power to bring and defend 
actions and two make the Directors. As 
one Director here has no right to vote, 
the only other Director who can appear 
for the Company is Miss. Bowden. I hold 
that the appeal lies. 

Carr, J.—I agree with my learned 
brother that Miss. Bowden is entitled’ to 
represent Bowdens Limited in this appeal. 
The Company can be represented only by 
its Directors. There are only two of these. 
One of them, Mr. Clark, is a govern- 
ing Director of the petitioning creditor 
Company and represents it in these pro- 
ceedings. Clearly, therefore, he is disquali- 
fied from representing also the respondent 
debtor Company. Miss. Bowden is thus 
the only Director who can act for Bowdens 
Limited, and I hold that she can so act 
alone. It is contended that in the Court 
below she appeared only for herself and 
not for the Company. The facts here are 
not quite clear but I think that this point 
is unimportant, 
represent the Company in the lower Court 


if was not represented at allzand the pro- 


ceedings against it were ex parte. But that 
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does not debar the Company now from 
appeal. l 
Z. K. Order accordingly. - 


PATNA HIGH COURT.. 
ÅPPEAL FROM ORIGINAL ORDER No. 82 
oF 1924. 
April 16, 1925. 
Present :—Justice Sir B. K. Mullick, Kr., 
Mr. Justice Ross and Mr. Justice 
Kulwant Sahay. i 
MOHIT NARAIN JHA— JUDGMENT-DEBTOR 
—APPELLANT 
Versus 
THAKAN JHA AND oTHERS—DECREE- 


HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, O. 
XXI, r. 66—-Execution of decree—-Sale proclamation 
—Order settling particulars—Appeal, whether lies— 
Res judicata—Construction of document—Mortgage— 


Agreement by lessee of mortgaged property to give up 


possession in case property was purchased by mortgagee, 
effect of. ; 

In cases where the principle of res judicata is 
applicable it is the final order which operates as a 
bar, and not the reasons given for the final order. , 
[p. 335, col. 1.] 

An order of an Execution Court determining any 
of the particulars to be stated in the sale proclama- 
tion under O. XXI, r. 66 of the C. P. C. is not a. final 
order and the parties are at liberty to re-open the 
question in a subsequent proceeding. Such an order 
does not operate as res judicata ina subsequent pro-- 
ceeding. [p. 334, col. 2.] 

An order refusing to notify a lease in a sale pro-. 
clamation is an order under O. XXI, r. 66, of the 
C. P. C.; and isnot appealable. [p. 335, col. 1.] < 

Certain properties comprised in a mortgage-deed 
were held in lease by the appellant for a term of 
years which gave him the option of renewal for 
another term of years. The lessee executed an agree- 
ment in favour of the mortgagee by which he agreed 
to waive his right of renewal and to relinquish pos- 
session of the property which the mortgagee might 
himself purchase either by private sale or at a sale 
in execution for payment of the mortgage-debt. The 
mortgagee instituted a suit to enforce the mortgage 
and the appellant was made a party to that suit and 
obtained a decree which directed that the appellant 
would be bound to give up possession of the property 
leased to him if the mortgagee himself purchased 
any cf the properties comprised in the mortgage: 

Held, (1) that the agreement executed by the 
appellant had the effect of enlarging the security 
and must be taken to have been for the benefit of 
the mortgagee and his heirs and representatives and 
was not merely a personal agreement to: enure for 
se pent of the mortgagee himself only; [p. 335, 
col. 2, | 

(2) that, the effect of the agreement was that if the 
mortgagee purchased the property the lessee would 
give up possession but that if an outsider or a third, 
person purchased, then the lessee would not give up 
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possession; what was contemplated was the case of the 
mortgagee becoming the auction-purchaser in con- 
tradistinction to a third person purchasing the pro- 
perty. [p. 335, col. 2; p. 336, col. 1.] 

(3) that consequently the covenant contained in the 
agreement was for the benefit of the decree-holder, 
whoever he might be, at the time of the execution 
of the decree, and not merely for the benefit of the 
mortgagee personally. [p. 336, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Darbhanga, dated the Sth April, 
1924. 

Messrs. K. P. Jayaswal and L. K. Jha, for 
the Appellant. B 

Messrs. Murari Prasad and Anirudhji 
Barman, for the Respondents. 


JUDGMENT. 
_Kulwant Sahay, J.—This is an 
appeal by one of the judgment-debtors, 
. Mohitnarain Jha, against an order of the 
Subordinate Judge of Darbhanga, dated 
the 5th of April 1924, rejecting his applica- 
tion of objection to the execution proceed- 
‘ing. The decree under execution was 
passed on the basis of a mortgage-bond exe- 
cuted by one Shibnath Jha on the 27th 
of September 1916 in favour of Musammat 
Debdhira Dai mortgaging certain properties. 
Three df those properties were held in lease 
by the present appellant under a thica patta 
dated the 7th January 1915 executed by Shib- 
nath Jha for a term of seven years from 
1322 to 1328 F. S. The patta provided that, 
after the expriy of the lease in 1328, the 
lessee was to continue in possession for 
another term of seven years from 1329 to 
1335 on the same jama and conditions as 
the original lease; and that the lessor 
was to execute a fresh patta for the subse- 
quent period, Jt appears that the mortgagee 
Debdhira Dai objected to advance the 
loan and to take the mortgage unless the 
lessee agreed to give up possession of the 
leasehold properties after 1328, in case 
she had to purchase any of those proper- 
ties either by a private conveyance or in 
execution of a mortgage-decreefor the satis- 
faction of the mortgage-debt. The lessor 
induced the lessee to agree to this term 
and accordingly on thesame day on which 
the mortgage was executed, namely, the 
27th September 1916, the lessee executed 
an ekrarnama in favour of the mortgagee 
Musammat Debdhira Dai by which he agreed 
to waive his thica right and to relinquish 
possession of the property which the mort- 
gagee might purchase either hy private sale 
or ata sale in execution for payment of 
the mortgage-debt, The mortgagee institut- 
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ed a suit to enforce the mortgage and, in 
this suit, the lessee, who is the present ap- 
pellant, was made a party and was the de- 
fendant No. 8. 

One of the issues raised in the mortgage 
suit was issue No. 2 which ran thus; “is 
the ekrarnama dated the 27th of September 
1916 binding on defendant No. 8 and has 
plaintiff any cause of action against him ? 
The learned Subordinate Judge held that 
according to the terms of the ekrarnama of 
1916, thé defendant No. 8’s lease would be 
subject to the plaintiffs mortgage if the 
dues of the plaintiff be not paid by the 
executant till 1328. He further held that 
the defendant was bound to give up posses- 
sion of the property if the plaintiff purchas- 
ed any of the mortgaged properties, and 
the usual mortgage-decree was made in 
which it was.directed that the defendant. 
No. 8 would be bound to give up posses- 
sion after 1328 if the plaintiff hersélf pur- 
chased any of the properties. Debdhira 
Dai executed this decree in Execution Case 
No. 166 of 1922. An application was filed 
by the present appellant praying that a note 
be madein the sale proclamation that the 
mortgaged property shall be sold subject 
to his lease, and that after the decree-holder 
purchased the properties, the applicant shall. 
give up possession thereof after 1328. 

The learned Subordinate Judge refused 
this application by his order dated the 
26th of August 1922. The reason given for 
refusing this “application was that the lease 
had expired in 1328 and that, therefore, the 
lessee had no right to continue in posses- 
sion, the application for making the note 
in the sale proclamation having been filed 
in the year 1329, that is after the expiry of 
the lease. This execution case was, how- 
ever, ultimately dismissed. 

The original decree-holder thereafter 
assigned her decree to the presentrespondent, 
Thakan Jha. The present execution which 
is Execution Case No. 283 of 1923 has been 
taken out by the assignee and the appellant 
filed an objection to the execution in which 
he objected to competence of the assignee 
to take out execution on the ground that 
he was merely a farzidar for Kamlnath 
Jha, jidgmeht-debtor. Healso prayed that 
in case the assignee was held entitled t 
proceed with the execution, a note might 
be made in the sale proclamation that 
the properties advertised for sale shall 
be sold subject to his prior lease, 
which extends up to 1335. The learned 
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Subordinate Judge has rejected ` the 
objection ,- of the appellant on finding 
that the assignee was not the farzidar “for 
famlnath Jha and that the application for 
making a note in the sale proclamation was 
barred by res judicata on account of 
the previous order of the Subordinate 
Judge in the execution case of Deb- 
dhira Dai, dated the 26th of August 
1922 mentioned above. He has further held 
that on a true interpretation of the ekrar- 
nama in favour of the original decree-holder 
the assignee was entitled to take the benefit 
thereof, and that the agreement contain- 
ed in the ekrarnama was “not a personal 
agreemént with Debdhira Dai’ as was, con- 
tended by appellant. Against this order 
the appellant has come up On ap peal to this 
Court. ` 

“ The first point taken by the ‘learied 
Counsel for the appellant is that the 
assignee was a farzidar for’ Kamlnath 
Jha, one of the judgment-debtors and, 
therefore, he was not entitled to. exe- 
cute the decree. The learned ' Subordi- 
nate Judge has discussed the evidence 
and has come to the conclusion that it has 
not been satisfactorily established that the 
assignee was farzidar for Kamlnath Jha. 
On a consideration of the evidence which 
has been placed before us, lam of opinion’ 
that the learned Subordinate Judge was 
right in his conclusion on this point. 

The learned Counsel has referred to the 
evidence on behalf of the assignee and has 
argued that this evidence is not sufficient to 
show that he wasa real purchaser, but it 
was forthe appellant to prove conclusively 
that the assignee was a furzidar for the judg- 
ment-bebtor. The evidence on his behalf is 
not at all satisfactory to prove the farzi cha- 
racter of the assignment and this ground of 
the appellant must fail. 

The second ground taken by the learned 
Counsel for theappellant is that the Sub- 
ordinate Judge was wrong in holding that 
the present application, in so far as it asked 
a note to be made in the sale proclamation 
about the properties being subject to the 
appellant’s lease, was barred by res judicata. 
This contention appears to be sound. 
‘The application made by the present 
appellant in the previous execution case 
was that his lease might be notified in the 
sale proclamation. Now this was an appli- 
eation in connection with the drawing up of 
* the sale proclamation as rovided by O. 

XXI, r.66 ofthe C. P. C. The Court exe- 
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cuting the decree is required to state certain 
particulars in the sale proclamation and in 
order to state those particulars ‘it is some- 
times necessary that the Court should hold 
asummaryenquiry. The sale proclamation 
has tobe drawn up under O. XXI, r. 66 
of the Code after notize to-the decree-holder 
and the judgment-debtor and both parties 
are entitled to apply to the «Court 
asking it to state such particular in the sale 
proclamation as they think proper. When 
thereisa difference between the decree- 
holder and the judgment-debtor as regards 


“any of the particulars to be stated: in the 


sale proclamation, the Court has tomake a 
summary enquiry and pass orders after such 
enquiry. One of the’ particulars to be stated 
in the sale proclamation is as regards the 
encumbrance to which the’ property sought 
to be sold isliablé. “Another particular to 
be stated therein, as provided by clause (e), 
sub-r. (2) r. 66, is everything which the 
Court considers, material for a purchaser 
to know in order to judge of the nature 
and value of .the property: Under this 
head the matter, which is usually enquired 
into by the Court, is as regards thee valua- 
tion of the property and evidence is generally 
given under cl. (4) of the rule in order 
to enable the Court to state those particulars. 
It has been held that the order of the 
Court determining any of the particulars 
to be stated in the sale proclamation under 
O. XXI, r. 66 is nota final order and the 
parties are at liberty to re-open the same 
question in a subsequent proceeding such 
as proceedings relating to setting aside 
the sale under O. XXI, r. 90 of the ©. 
©. P. The order of the Court in previous 
execution case of the original decree-holder 
dated the 26th of August, 1922, was, there- 
fore, not a final order but. an interlocutory 
order after a summary; enquiry andit can- 
not be held that such an order would 
operate as res judicata in a subsequent pro- 
ceeding. Moreover the objection taken on 
the previous occasion was that the lease has 
expired in 1328 F. S.and was not subsistent 
at the time the previous execution was 
taken out. The objection in the present 
case is that the present decree-holder, who 
is the assignee of the decree-holder, is not 
entitled to the benefit of the ekrarnama 
which was a personal agreement with the 
original mortgagee decree-holder. No 
doubt there was asummary decision in the 


„previous execution case that the lease had 


expired in 1328, but that was only a reason 
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given for disallowing the ‘prayer of ‘the 
judgment-debtor to notify the lease in the. 
sale proclamation. It is the final order 
which operates as a bar in cases where the 
principle of res judicata is. applicable. 
The reasons given for the final order 
cannot operate as. a bar. In a sub- 
sequent proceeding between the heirs 
of the original lessor and the lessee it 
has been determined by this Court that 
the lease did not expire in 1328, but would 
expire in 1335. :No doubt the present decree- 
holder or his predecessor was not a party 
to the proceeding in which that decision 
was cometo; but Iam of opinion that. it 
is still open to the lessee, the present” 
appellant, to raise that question in the 
presence of the present decree-holder. I 
am, therefore, of opinion that the learned 
Subordinate Judge was wrong in holding 
that the present application of the appel- 
lant was barred by res judicata. ; 

It has, however, been contended by the 
learned Vakil-for the respondent that if 
. the order in the previous execution case 
be held merely to be an order under O. 
XXI, er. 66 of the Code and not an order 
under s. 47, then the present order under 
appeal, so far as it disallows the appellant's 
prayer to notify the lease in the sale 
proclamation, is also an order under O. 
XXI, r. 66 ofthe Code and is, therefore, 
not appealable. This objection of the 
respondent appears to besound. The order 
of the learned Subordinate Judge, in so 
far as it refuses to notify the lease in 
the sale proclamation, is really an order 
under O. XXI, r. 66 and is, therefore, 
not appealable ; and the present appeal, 
in so far as this partof the order is con- 
cerned, is incompetent. 

The question, however, as regards the 
interpretation of the ekrarnama was raised 
inthe Court below and decided by it, 
it hasalso been raised before us and has 
been fully argued on both sides. I think. 
it, therefore, desirable to express my opinion 
as regards the interpretation thereof. It 
has been contended on behalf of the appel- 
lant thatthe agreement contained in the 
ekrarnama was an agreement entered into 
with the mortgagee Musammat Debdhira 
Dai personally, and her heirsor represen- 
tatives are not entitled to take the benefit 
thereof. Reference is made to the terms 
of the ekrarnama and to the absence of 
any expression showing that it was ‘the 
intention. of the parties that their heirs or 


MORTI NARAIN JHA V. THARAN JHA, 


. 


835 
representatives, of the ‘original: mortgagee 
could enforce the terms of the ekrarnama. 
1 have read the ekrarnama carefully and 
1 have considered the circumstances under 
which itwas executed ; and I am of opinion 
that the intention of the parties was that 
not only the mortgagee Musammat Deb- 
dhira Dai personally was to take advantage 
of the terms thereof, but that her heirs and 
assignees and legal representatives were 
also entitled to the benefit thereof. It is tobe 
noted that the terms of this ekrarnama were 
settled before the mortgage was executed 
although the actual execution of the 
ekrarnama took place: after the execution 
of the mortgage-bond. There isa recital 
in the ekrarnama that the lessor Babu 
Shibnath Jha was. in need of money but 
the money-lender raised the objection that 
in the event of non-payment of the debt 
up till 1828 if she (the mahajan) be under 
the necessity of getting a kobala @xecuted : 
in respect of the mortgaged property or 
purchasing at an auction-sale any of :the 
mouzas held in lease by the lessee, she 
would be put to loss if the lessee con- 
tinued to hold possession after 1328. The 
ekrarnama was, therefore, executed at the 
request of Babu Shibnath Jha for the 
satisfaction of the mahajan, the money- 
lender. It was a part of the terms of the 
mortgage and to my mind it seems clear 
that the mortgage was executed with the 
stipulation that in case the mortgagee 
purchased the property the lesseé would 
give up possession after 1328. I see no 
reason to hold that this was a personal 
agreement to enure for the benefit of 
Musammat Debdhira Dai personally and not 
of her heirs and representatives. It had 
the effect of. enlarging the security and 
must be taken to be for the benefit of 
the mortgagee and her heirs and represen- 
tatives. 

Stress is laid by the learned Counsel for 
the appellant to the expression contained 
in the ekrarnama to the effect that if 
the said mahajan herself purchased any- 
of the leasehold properties then the lessee 
would give up possession after 1328; and 
it is contended that the expression “herself 
shows that it was intended that Musam- 
mat Debdhira Dai alone could take ad- 
vantage of this ekrarnama. In my opinion 
this contention is not sound. What was 


‘intended to be expressed was that if the 


mortgagee purchased then the lessee would 
give up possession; if an outsider or a 
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third person purchased, then the lessee 
would not give up possession. What was 
contemplated was the case of the mortgagee 
becoming the auction-purchaser in contra- 
distinction to a third person, purchasing the 
property. 

It is next argued that there was no 
intention that this covenant should run with 
the land; and it is pointed out that it 
was stipulated inthe ekrarnama that if 
the mortgagee purchased one, two or all 
the three mouzas and obtained delivery of 
possession thereof, the condition as regards 
relinquishment by the lessee shall hold good 
in respect of the one, two or three mouzas 
which the mortgagee might purchase and 
not of the other mouza or mouzas which 
she might not purchase. [am unable to 
see any force in this contention. This term 
in the ekrarnama is in no way in conflict 
with the previous terms thereof and does 
‘not show that the covenant was not to run 
with the land. It only emphasises the 
fact that no one except the mortgagee was 
to get the benefit of theagreement ; and 
that if the mortgagee purchased only one 
or two outof the three: leasehold properties, 
then she would be entitledto take possession 
of only that one or those two properties. 
Reference has been made by the learned 
Counsel for the appellant to s. 6, cl. (d) 
of the Transfer of Property Act which 
provides that an interest in property restrict- 
ed in its enjoyment to the owner personally 
cannot be transferred by him; and itis 
argued that the assignment, inso far as 
the terms of the ekrarnama are con- 
cerned, is bad in law. This would be so 
‘only if it be held that the covenant in 
the ekrarnama’ was a personal agreement 
with Musammat Debdhira Dai. Once it is 
found that it was not a personal covenant, 
s. 6, cl.. (&) of the Transfer of Pro- 
perty Act can have no application to 
the present case. 

Tam, therefore, ofopinion that the learned 
Subordinate Judge was right in holding 
that the covenant in the ekrarnama was 
for the benefit of the decree-holder, whoever 
he might be, at the time of the execu- 
tion of the decree. I would, however, 
dismiss this appeal, in so far as 
the question of the farzi character 
of the assignment is concerfed against 
the appellant on the merits, and in so 


far.as the appellant’s application to notify © 


the lease.in the sale proclamation is con- 


cerned, onthe ground. that no appeal lies 


N 
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against this portion of the order. The 
appellant ought to pay the costs of this 
appeal. 

Wullick, J.—I agree. ; 

Ross, J.—I agree that the appeal so 
far as it questions the right of the respon- 
dent to execute the decree on the ground 
that he is a farzidar of one of the judg- 
ment-debtors should be dismissed; and 
I also agree that no appeal lies against the 
decision of the Subordinate Judge refusing 
to notify the appellant’s lease in the sale 
proclamation, The appeal should, therefore, 
be dismissed with costs, 

ZK Appeal dismissed. 





RANGOON HIGH COURT. 
SPECIAL CIVIL APPRAL No. 48 or 1924. 
January 16, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 

L. B. LALHIA AND ANOTHER— 
ÅPPELLANTS 
versus 


-~ & 
B. M. BHARADWAJA—~ReEspoxpent. 

Promissory note, suit on—Oral agreement that 
amount shall not be payable till certain accounts 
have been gone into—Evidence, whether admissible— 
Evidence Act (I of 1872), s. 92. 

Plaintif sued defendants on a promissory-note. 
Defendants admitted execution of the note but 
pleaded that under an oral agreement which was 
subsequently embodied ina written instrument, the 
amount of the pro-note was not payable until the 
accounts of a certain partnership, for the business of 
which plaintif had provided the money, had been 
settled. The Trial Courttheld that the written in- 
strument which was signed some days after the 
promissory-note had been executed, could not have 
retrospective effect and that defendants could not be 
allowed to proye that the amount was given for a 
partnership account as laid down in the’ written 
instrument: 

7 eld, oes the ae b not sufficient to exclude 
evidence to prove the oral agreement alleged by th 
defendants "which had been entered into prior the 
written Instrument, subject, however, to the admissi- 
bility of such evidence having regard to the provisions 
of s. 92 of the Evidence Act. [p. 337, col. 1.] 

Appeal against an order of the Small 
Cause Court, Rangoon. . 

Mr, Bose, for the Appellants. 

Mr. N. C. Sen, for the Respondent. 

JUDGMENT.—Respondent sued ap- 
pellants on a promissory-note. Appellants 
admitted execution of the note but pleaded, 
inier alia, that under an oral agreement 
which was subsequently embodied in a 
written instrument, the amount was not 


payable until the accounts of a certain 
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partnership, for the business of which res- 
pondent, provided the money had been 
_ settled. The learned Judge in the lower 
Court found that the written instrument, 
which was signed some days after the pro- 
missory-note had been executed, could not 
have retrospective effect, and that appel- 
lants could not be allowed to prove that the 
amount was given for a partnership account 
as laid down in thatagreement. That find- 
ing did not, in our opinion, warrant the 
exclusion ‘of evidence in the oral agreement 
which wasalleged to have been made some 
time before thé. written’ instrument ‘came 
into-éxistence And. should have been in 
similar terms, and, therefore, we set aside 
the learned Judge’s order, which amounted 
to a.refusal to allow. appellants to offer 
evidence of the oral agreement which they 
alleged, and the decree which was finally 
passed as a- result of that order, and we 
remand.the case for disposal in the light 
of.this order. We express no opinion on 
the question whether or not the oral agree- 
ment, which appellants wish to offer, exclud- 
ed on other grounds, e.g.,on the ground 
that is inadmissible under s. 92 of the 
Evidence Act, since that question does not 
arise in thisappeal. The costs in this appeal 
will be costs in the suit, 


Z. K. Order accordingly. 
< PRIVY COUNCIL. 
- “APPBAL FROM THE CALCUTTA Hicu “Court. 
oe March 27, 1925. 


“= Present:—Lord Shaw, Lord Carson 
-© Lord Blanesburgh, Sir John Edge 
and Mr, Ameer Ali. 
.. PROBHUDAS—APPBLLANT 
. ` VETSUS . 
GANIDADA—REspon DENT. 
| Tarif Act (VIII of 1894), 5. 10—Tareff (Amend- 
ment) Act (IV of 1916), s. 8 (2)— Duty” and “Tariff 
value,” distinction between——Change in tariff value, 


> 


whether entitles buyer to claim deduction. 


Tariff value and its taxation .1s totally different tion of su gar, 


from duties and their levying. The former is a 
matter of intelligent anticipation based upon such 
knowledge of price variations as is available. When 
‘the tariff value has been anticipated contracts are 
- made; a : 
tracts take stock of the- position with complete accu- 
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and when- the duty is not changed these con- . 


subsequent re-adjustment as between buyer and 
seller. But duties are in a different position. Their- 
rate remains the subject of Government and adminis- 
trative action. The parties who make forward con- 
tracts are not apprised of such changes, but have to 
wait for budget announcements. Itis in this latter 
case that s. 10 of.the Tariff Act comes in to declare 
that a change in the duty by decrease, the duty 
having been imposed between the making of the 
contract and the delivery of the goods, may be the 
ground ofa claim by the buyer. [p. 339, col. 1.] ' 
A change of duty amounts to a change in the 
rate of duty and not a change in the total amount 
of the duty brought about by a change in tariff 
values. Where there is no change in the rate of 
duty, the contention that a change in tariff values is 
constructively a change in the duty is-withoul justi- 
fication, and does not entitle a buyer to claim a 
deduction under s. 10 of the Tariff Act. [ibid.} 


Mr. W. Wallach, for the Appellant, 
Sir G. Lowndes, K. C., and Mr. E. B. 
Raikes, for the Respondent. 3 


JUDGMENT. 

Lord Shaw.—The Courts pelow 
agreed. The question which arises-has re- 
ference to the taxation upon sugar and 
the point involved is represented to be 
of very great general importance to all 
mercantile communities in India which 
deal with that article. i 
_ Their Lordships are satisfied that both 
the Courts below have come toa just con- 
clusion. 

From the documents produced with the 
stated case itis clear that the subject of 
sugar taxation, and ‘particularly the me- 
thods of its imposition, have been for somé 
time a matter of concern to the dealers in 


the article and of communication with the 


Government of India. 

It is to be noted that in 1911 a letter was ` 
addressed by the Under Secretary to the 
Indian Government Department of Com- 
merce and Industry to the. Secretary of the 


‘Bengal Chamber of Commerce at Calcutta. 


The letter noted previous correspondence 
and in particular that it had been repre- 
sented by the Karachi Chamber of Com- 
merce supported by the Bengal and Bom- 
bay Chambers of Commerce that recon- 
sideration should be given to the then 
existing system. “It was represented” says 
Mr. Irwin's letter, “that, in the opinion of 
the Bengal Chamber of Commerce, the 
present system of fixing the tariff valud- 
under which merchants. 
have to make forward contracts-in igno- 
vance of the tariff value, was unsatisfactory, 
and that there was a strong and-unanimous 
feeling amongst importers that the present 


racy and ‘there is no occasion in reason for any “system should be changed.” | ý 
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This request was acceded to. It was in- 
timated ‘that the Government of India had 
decided to fix the tarif valuation of sugar 
on the average priceof one year from Ist 
October to 30th September. It was added 
that the necessary instructions would be 
issued to the Director-General of Commer- 
cial Intelligence to publish as early as 
possible a statement giving the informa- 
tion already available for the current year. 
In result, accordingly, monthly statements 
of average value per maund were issued 
and published in the Gazette and the 
definite Government value of sugar struck 
onthe average prices calculated on the 
monthly returns as there described was 
to be fixed and officially intimated. 

On the 2Ist October, 1922, the supple- 
ment to the Gazeite of India contained the 
notification, the effect of which is in ques- 
tion in this case. It notified that “returns 
have been received from October, 1921, 
and the average value of Java 23 
Dutch Standard and above for the 12 
months October, 1921, to September, 1922, 
is notified below.” Theaverage nett value 
per cwt. is stated as Rs. 16 annas 4. 
There is then added the following:— 

“The tariff valuation of sugar for eaeh 
calendar year is fixed on the average nett 
market price ruling during the previous 12 
months ending keyten.ter. Trke above 
statistics are published in order to enable 
merchants to determine the probable tariff 
valuation of the next calendar year.” 

From that date forward accordingly 
merchants were notified of the probable 
tariff valuation, and the object aimed at 
by the Chamber of Commerce in provid- 
ing the convenience to merchants in mak- 
ing forward contracts was thus secured. 
There had been great variations of prices 
and the intimated tariff valuation of 
Rs. 16 annas 4 wasa reduction by Rs. 10 
from its former figure of Rs. 26 annas 
4. By a notification dated «3rd December, 
1922, issued by the Government of India 
the reduction—which had thus been in 
October anticipated as probable—took 
place; the tariff valuation of imported 
sugar was reduced as stated with effect 
from the lst January, 1923. It was ad- 
“mitted in the High -Court by Counsel for 
the appellant that the appellant must have 
had information of the notification of 
the previous October, and it seems out of 
‘the question to suggest that the contracts 
jor sugar made in the succeeding Decem- 
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ber were not made by both well-known. 
merchants in view of that published fact. 

These contracts were made on the 15th 
and 18th December, 1922, the former for 
2374 tons of white Java sugar and the latter 
for 225 tons of the same article, the goods 
to be delivered ex-godown SS Calcutta. 
The goods arrived in January under the 
first contract, and in January, February 
and March under the second, and they 
were settled and paid for between the: 
parties. A question possible in the case 
was as to whether the transactions were 
not thereby definitely closed; but the 
point has not been raised in view of ‘the 
importance of the other matter now to be 
alluded to. . 

The buyer claims, in this litigation, 
a right to deduct, as against the seller, 
from the prices paid by him, the equiva- 
lent of a decrease of duty. The Govern- 
ment duty as such has nof been decreased 
but the buyer claims that it has construc- 
tively been decreased because, as the duty 
was fixed upon the basis of a tariff valua- 
tion and that tariff valuation has been 
reduced, therefore—such is the arBument—. 
he must take the same duty applied toa 
smaller tariff valuation, and so construc- ` 
tively reckon that there- is a decreased 
duty upon the goods sold. 

Their Lordships agree with the Courts 
below in holding that there is no justifica- 
tion for such an operation. 

The contention depends upon the pro- 
visions ofs. 10 of the Indian Tariff Act 
VIIL of 1894. The material part thereof, 
as amended by subsequent Acts, is as 
follows:— 

“In the event of any duty of customs.... 
on any article being. . . decreased. . . after 
the making of any contract for the sale 
of such article...duty paid where duty was 
chargeable at that time— 

x k * * * 

(b) ifsuch decrease...so takes effect that 
the decreased duty only...is paid the pur- 
chaser may deduct so ‘much from the 
contract price as will be equivalent ‘to the 
decrease of duty...and he shall not be liable 
to pay or be sued, for, or in respect, of 
such deduction.” a 

So far in regard to “duty.” J 

With regard to the other topic asto 
tariff valuation, that is dealt with by the 
Indian Tariff Amendment Act IV of 1916, 
in the following terms: — 

“3. (2) The Governor-General in Council 


= 
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may, by notificátion in` the: Gazette --of 
` India; fix, for the purpose of levying the 
said duties.. tarif values 
enumerated, either specifically or under 
“genèral headings in the said schedules as 
‘chargeable with duty ad valorem ahd may 
` alter- any tarif values forthe time being 
“in force.” 


These citations are made in order toshow . 


that the tariff values and their taxation 
are, of course, totally different from the 


_ duties and their levying. The former is . 


, matter” of intelligent anticipation, . based 
upon -such knowledge of price variations 
4s .was available, and the desire for this 
knowledge was acquiesced i in by the Govern- 
- ment.of India for the convenience of merch- 
< ants.. 
„that edavenience -ozeurred in the present 
“instance. The- tariff value basis being 
` thus. “anticipated, contracts are made; and, 
“when ‘the duty is.not changed, these con- 


tracts .take stock of the position with com- — 


plete accuracy and there is no occasion in 
“reason for any subsequent re- -adjustment 


as “between buyer and seller. But ‘tduties” 


are“in- a different position. Their rate 
-remains thé subject of Government and 
administrative action. The parties who 


“make forward.contracts are not apprised 


of such changes, but have to wait for budget 
announcements. It is in this latter case 


that the Indian Act comes in to declare. 


(to keep the case in hand) that achange 


-. in tHe duty by decrease, the duty having 
been imposed between the making of: the: 


contract and the delivery of the goods, may 
be the ground of a claim by the buyer, 


A change of duty meansachange in the 
rate of duty. Their Lordships. are of 
opinion that, there having been no change 
whatsoever in the rate of duty in the 
present -case, the contention that a change 


of tariff values of sugar is constructively 


a change in the. sugar duty is without 
justification. . The rate of duty was not 
reduced. But suppose—to test the matter— 
suppose that the rate of duty had been 
teduced, and that the tariff values h .d also 
“been reduced, the buyer would, then, be 
claiming two different reductions, one in 
respect of a constructively reckoned duty. 
The Act could: not mean-that. To bring 
in tariff values into the’ questicn of in- 
crease’ or reduction of sugar duties, is to 


f  -ptroduce an improper and confusing ele 
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of any articles : 


Their Lordships do not doubt. that . 


‘to be set aside on appeal. 


‘not at present propose: to deal. 


LH 
ment into the’ construction ‘of ‘the taxing 
Act. 

Their Bagia will am -advise 
His Majesty that the appeal should be dis- 
allowed with costs. 

Z. K. Appeal A 

Solicitors for the Appellant:—Messrs. Ran- 
kin, Ford & Chester. 


Solicitors for the Respondents: —Messrs. 
T. L. Wilson & Co. < 


RANGOON HIGH COURT. 
Civit Revision Nos, 153 AND 154 of 1924. 
January 27, 1925. 
Present:—Mr. Justice Carr and 
Mr. Justice Brown. 

E. E. DAWOODJI AND Son — DEFENDANTS 
— PETITIONERS 
VETSUS 
HC., 'SHERMAN—PLAINTIEF 


' — RESPONDENT. 
Civil Procedure Code (Act V of 1908), Sch. IT, pore ‘as. 
15, ‘l6—Arbitration in pending suit —Award— 


È Objections—Opportunity to produce evidence, failure to 


give, effect of-—-Decree passed on award, validity of-~- 
Appeal, whether lies, _ 

Where. during the pendency of a suit the matter 
in dispute is referred’to arbitration and an award is 
made and objections are filed to the award, the 
Court must give an opportunity to the objector to 
produce evidence in support of his objections. Where 
adecree is passed upon the award without. giving 
such opportunity to the objector the decree is liable 
[p. 340, col. 1. 


Revision against a decree of the Smail 
Cause Court, Rangoon, in ©. R. Nos, 1346 of 


"1923, 1337 of 1923, 736 of 1924 and 1465 of 


1923. 

Mr. Ormiston (with him Mr. Halkar), for 
the Appellants. 

Mr. N. N. Sen (with him Mr.. Moore), for 
the Respondent. 

JU DGMENT.—These four cases: arise 
out of four suits ofa similar nature in the 
Rangoon Small Cause Court. During the 
pendency of the suits the questions at issue 
in all of them were by consent of parties ré- 
ferred to an atbitrator. When she arbitrator 
filéd his award the defendants, present 
applicants, and Pleaders, filed objections to 
the award, and prayed that it should beset 
aside. Some of -the objections referred to 
the merits of the award and with those I do 
Others of 
the objections were direct charges of igih 


‘conduct -0n the part = the- eas suse. 


[68 1.0. 1928] 


‘myself from atthorities that in the circum- 
stances in.this case an appéal will lie under 
‘the Code. In Maharajah Joymungul Singh 
' Bahadoor v. Mohun Ram Marwaree- (1) the 
Privy Council held that the High Court had 
‘properly set aside the decree on the award 
which had been passed before the expiry 
of the time allowed for an application to 
set aside the award. In Ibrahim Ali v. 
Mohsin Ali (2) a Full Bench of the Allahabad 
High Court held that an appeal would 
similarly lie where the Court had passed 
"a decree without considering such an appli- 
‘cation. I think that this is a reasonable 
‘view and that in the present case the Court 
did not properly consider the objection. 
"I would, therefore, ‘allow all these appeals 
‘and applications and remand all four suits 
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as, if established, would clearly entitle the 
defendants to have the award set aside 
under cl. 15 (1) ofthe Second Schedule to 
the ©. P.C. No reply to these allegations 
was filed either by the plaintiff or by -the 
arbitrator. The learned Judge merely fixed 
the case “for hearing.” On the date 
fixed Counsel were heard and the judgment 
was reserved, no date being fixed. The 
judgment was delivered seven days later 
when the learned Judge disallowed. the 
objections and gave ‘decrees in accordance 
with the award. In-his judgment he said : 
“ At the close of the Trial the Court pointed 
out tothe Pleaders that they had neither 
produced evidence nor filed an affidavit to 
support the objections and that they could 
use their discretion in the matter as the 


judgment had been reserved. Yet they 
have not taken any steps up to date. As 
already said; it is for the objectors to 
prove their case first.” - The last proposition 


to the lower’ Court for decision after due 
hearing of the application to set aside the 
award. I would direct that the costs of each 
appeal (other than the Court-fees paid on 


is unimpeachable, As forthe rest of this 
quotation I would say that it does not show 
that the matter was disposed of in-a satis- 
factory manner. If the learned Judge 
thought that- the objectors should have an 
opportunity of producing evidence in sup- . 
port of their objections he should have 
definitely given such an opportunity. In- 
deed in the first instance the proper course 
would have been to frame issues on the 
allegations of misconduct and to fix adate 
for the trial of such issue. And it would | 
have been much more satisfactory had the © . ` © nee 
Judge recorded what he told the Pleaders ` t a if —_ 
on the date of hearing in the diary for that © F r 3 l =o 
A of aviae it Prague until “> 

e wrote his judgment. At the same time i er 
it must be said that it was very clearly the . ` leit oe ae a 
-duty of the objector to substantiate’ the KA a a 1995 on to 
allegations of misconduct and that he and .- P. f Wir Jeha D E 
his T ee aoe n that this R Te aaa arc 
could only be.done by producing evidence : ‘ : 
of the facts alleged. In spite of this, how- - . kaka jeer ia AANO ERSS 
ever, I think that the fault was mainly with aa a AN Do 
the Court and that the parties did not have BAHADUR SINGH AND OTHERS—! 
such an opportunity of being heard as to - TE 
the validity of the award as they should’ - DBrENDANTS—-RESPONDENTS. . ; 

A ; . Mortgage--Prior and sibsequent mortgagees—-Decree 
have had. The question whether an appeal — obtained by subsequent mortgagee subject to prior 
lies in this case was not raised by the re- morigage—Subsequent decree obtained by prior mort- 
spondent but we-have heard parties on it. gagee-—Auction-purchasers —Priority—Prior mortgage 
Mr. Ormiston forthe appellants contends that P214 04 by subsequent mortgagee, efect of—Intention 
the appeal lies under s. 24 of the Rangoon ne roe whether,a mortgage which “has been 
Small Cause Courts Act, whether an appeal - paid off is to be considered as extinguished or kept 
would lie under the C. P. C. or not.. Ido .êlive for the benefit of the person who makes, the 
not think it necessary to come to a decision aha to ead ha kh kat to hie 

of this contention since I have satisfied 


‘the ‘appeals and applications) be costs in 
‘the suit following the result, The appellant 
will be granted the refund under s. 13, 
, Court Fees Act, of the Court-fees paid on 
two appeals, ` 


Z. K.. ‘Appeals allowed. ` 


(1) 23 W.R. 429; 3 Sar, P. G.J.493 (P.°C.) appeal 
‘from 15 W. R. 37. i > : 


- (2) 18 A. 429; A. W. N. (1896) 137; 8 Ind. Dec. (x.8.) 
987 (F. B). a! | i 


. 
„` 
earan -nêkaatikarnaliank. Pa 
. 


; is manifestly for -his 
- benefit. [p.342 c02] 2 3 a . 


tay 
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:' Certain property was mortgaged to H and the same 
property along with some other property was subse- 
quently mortgaged to P. Later on the property com- 
prised in the second mortgage-deed was mortgaged 
to N along with some other property and a portion of 
the consideration was left with N to enable him to 
pay of H. H was not paid by N and consequently 
instituted a suit to enforce his security against the 
mortgagors. In this suit P was also impleaded as a 
defendant. In the meantime P had also instituted 
a suit to enforce his mortgage and obtained a 
decree subject to the prior mortgage of H. In execu- 
tion of this decree the property was sold and pur- 
chased by the plaintiffs. In the suit instituted by H, 
the heirs of Hafter his death assigned the. security 
in favour of the defendant for valuable consideration. 
Defendant obtained a preliminary decree which gave 
P the right to redeem his mortgage. P did not choose 
to exercise his right of redemption anda final decree 
was passed in favour of the defendant who. brought 
the property to sale and purchased it himself. There- 
upon the plaintiffs brought a suit for a declaration. 


that they were entitled to priority over the defendant: 


«Held, that the plaintiffs having purchased the pro- 
perty with complete notice of the prior mortgage in 
favour of H, they could not claim priority over the 
defendant who was the representative of H. |[p. 342, 
col. 1.) me 

- Appeal against a decision of the Bub- 
ordinate Judge, First Court, Patna, dated the 
28th November-1921. 

: Messrs. N. C. Sinha, N. C. Ghosh, G. P. 


Das and Miss. S, B. Hazra, for the Appel- - 


lants. ` eee: 

Messrs. Sultan Ahmad, Kailaspati, S. 
Dayal and Sarjoo Prasad, for the Respond- 
ents. 


JUDGMENT. 

- Das, J.—It is somewhat difficult -to 
understand the nature of the suit which 
has given rise to this appeal; but the object 
seems to be to obtain a declaration that the 
second mortgagee or the person who now 
represents the interest of the second mort- 
gagee is entitled to priority over the first 
mortgagee. ce | 

In order to understand the point which 
has been argued before us by the plaintiffs, 
who are the appellants in this Court, it is 
necessary to remember the following tran- 
sactions. 
. On the 9th June; 1902, defendants 
Nos. 11—16, who will henceforth be referred 
to, as the mortgagors, mortgaged an S-annas 
share of a certain mokarrart proper to 
Harbans Narain Singh represented in this 
action by defendants Nos. 7—10. On the 
29th September, 1902, the mortgagors 
mortgaged 16-annas of the same property 
to Rai Bahadur Harihar Prasad Singh 
cited as defendant No. 5 in this action. 


- On the 23rd December, 1907, the mort- 
gagots borrowed: Rs, 71,000. from Ram. 
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Narain Singh, represented in this action by 
defendants Nos. 2—4 and gave a usufructu- 
ary mortgage of the entire 16-annas of the 
mokarrart property as well as other pro- 
perty to him. This usufructuary mortgage 
was executed in order to enable the mort- 
gagee to pay off, amongst others, Harbans 
Narain Singh. A large portion of the con- 
sideration money was left with Ram Narain 
Singh to enable him to pay off Harbans 
Narain. It appears, that -Harbans Narain 
was not paid by Ram Narain and on the 
llth June, 1909 Harbans Narain instituted 
a suit, being Suit No. 27 of 1909, against the 
mortgagors, to enforce the security of the 
9th June, 1902 as against them. Hetook the 
precaution of joining Rai Bahadur Harihar 
Prasad Singh asa party defendant in his 
action. This suit,as I have said, was in- 
stituted on the llth June, 1909; but it 
appears that Rai Bahadur Harihar Prasad 
Singh himself instituted a suit to enforce 
his security of the 29th September, 1902 
sometime in 1904 and on the 4th February, 
1905 he obtained the usual mortgage-decree 
subject to the prior mortgage of Harbans 
Narain Singh. He took cut execution pro- 
ceedings and in due course the property 
was put up for sale and on the 17th Sep- 
tember, 1917, the plaintiffs purchased the 
property at that sale. Meanwhile, as] have 
said, Harbans Narain instituted his suit to 
enforce the security of the Yth June, 1902, 
and, as I have said, he cited Rai Bahadur 
Harihar Prasad Singh as a party defend- 
ant in his suit. On the 2nd July, 1912, the 
heirs of Harbans Narain Singh, cited as 
defendants Nos. 7-10 in this action, assigned 
the security of the 9th June, 1902 to Bahadur 
Singh for valuable consideration. Bahadur 
Singh is the first defendant in this action 
and is contesting the claim of the plaintiffs. 
Bahadur Singh applied for substitution and 
in due course was substituted in the record 
of Suit No. 27 of 1909 as plaintiff in the 
place of Harbans Narain Singh. On the 
7th June, 1919, Bahadur Singh obtained a 
preliminary decree which gave Rai Bahadur 
Harihar Prasad Singh the right to redeem 
his mortgage. It will be remembered that, 
although the Rai Bahadur had obtained 
his decree on the 4th February, 1905, the 
property had not passed to the plaintiffs 
until the 17th September, 1917. The Rai 
Bahadur’s decree was subject to the prior, 
security created in favour of Harbans 
Narain Singh, and it might be pointed out 
that he did not cheose to exercise his right 
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‘of redemption in Suit No, 27 of 1909. The 
final decree in Suit No. 27 of 1909 was 
-passed on the 8th November, 1918, Exe- 
‘cution proceedings followed, and in due 
:course the mortgaged properties were put 
up for sale and were purchased by Bahadur 
Singh on the 2ist August, 1920. 

The case of the plaintiffs is that Bahadur 
Singh is the benamidar of Ram Narain 
Singh and that the deed of assignment was 
a fraud upoh Rai Bahadur Harihar Prasad 
Singh and that itoperated as an extinguish- 
ment of the. prior mortgage of the 9th 
June, 1802, The learned Subordinate 
Judge has come to the’ conclusion that 
Bahadur Singh is the benamidar of Ram 
Narain Singh. I will assume, though Ido 
not decide, that the finding of the learned 
Subordinate Judge on this point is right; 
buteeversthen, I do not see how it. is pos- 
sible for the plaintiffs to succeed in the 
action. The decree of Rai Bahadur Harihar 
Prasad Singh expressly provided that the 
sale to be held in his suit should be subject 
to the mortgage lien of defendants Nos. 6— 
14, the prior mortgagees, The plaintiffs pur- 
chased the mortgaged property at the sale 
held in execution of the decree, obtained 
by the Rai Bahadur and the sale proclama- 
tion itself recited Harbans Narain Singh’s 
mortgage, and it stated that, having regard 
to the prior incumbrances, the decree- 
holder fixed Re. 1 to be the value of the 
property. There is no doubt whatever that 
the plaintiffs purchased the property with 
complete notice of the prior mortgage in 
favour of Harbans Narain Singh and it is 
difficult to understand on what principle 
they should claim to have priority over the 
principal defendant. 

Mr. Naresh Chandra Sinha contends that 
the effect of Ram Narain Singh taking an 
assignment of the mortgage on the 2nd 
July, 1912 was that an additional burden 
was placed oh him. His first contention is 
‘that, had Ram Narain Singh carried out 
his bargain with the mortgagors and dis- 
charged the mortgage of the 9th June, 1902, 
Rai Bahadur Harihar Prasad would naturally 
have stepped into the position of the first 
mortgagee. With this contention I em 
unable to agree. Ram Narain Singh would 
undoubtedly have been entitled to be subro- 
gated to the securities held by Harbans 
Narain Singh had he paid off Harbans 

arain Singh out of the money advanced 
by him on the 23rd December 1907 to the 
mortgagors, It is quite truethat the question 
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whether the mortgage which is paid off is 
to be considered as exfinguished’or kept 
alive for the benefit of the person who 
makes the payment, is a question of inten- 
tion; but, as has been pointed out, évery 
one is presumed to intend that which is 
manifestly for his benefit. Now, what are 
the surrounding circumstances? On the 
23rd December 1967, when Ram Narain 
Singh took a mortgage of the’ property,. 
there were two outstanding mortgages, one 
of the 9th June 1902, the other of the 29th 
September 1902. It cannot for a moment 
be contended that Ram Narain Singh was 
not aware of the mortgage of the 29th Sep- 
tember, 1902, for his mortgage bond gave 
him an opportunity to pay off Rai Bahadur 
Harihar Prasad Singh for his own protec- 
tion. Now, if that be so, clearly it was 
to his manifest advantage to keep on foot 
the security of the 9th June 1902 and not 
to extinguish it. I quite agree that, if it, 
could Be shown that Ram Narain Singh was 
not aware of any other mortgage except that. 
of the 9th June 1902, it could be argued 
with some show of reasoning that othere 
would be no object in Ram Narain keeping 
alive the security of the 9th June 1902, 
since there was no other intermediate secur- 
ity to imperil his security; but obviously 
that is not the position in this case. It was, 
for him to discharge the mortgage bond of 
the 9th June 1902. Having discharged 


- that mortgage bond, clearly he would have 


been entitled to keep alive the security of 
the 9th June, 1902 for his own benefit. 


And a perusal of the mortgage bond exe- 
cuted by the mortgagors in favour of Ram 
Narain Singh supports this conclusion. 
That mortgage bond provides that Rain 
Narain Singh should discharge the security 
of the 9th June 1902 and “on taking back- 
the bonds they should keep them with 
themselves and should make them over to 
us along with this deed.” 


“Now, there was no object in preserving 
the mortgage bond of the 9th June 1902 
if the intention was to extinguish the’ 
security of that date. Clearly the intention: 
of the parties was that on discharging: the 
mortgage bond of Harbans Narain and: 
others, Ram Narain Singh should step into 
the shoes of Harbans Narain and hold the 
mortgage of the 9th June 1902 as a shield 
against the mortgage bonds that might have. 
been executed by the mortgagors -subse- 
quent to the 9th June -1902,-. In my opinion 
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there is no doubt whatever that, had Ram - 


Narain Singh carried out his undertaking, 

the plaintiffs would have been in no better 

ae than that which they occupy to- 
ay. 

Itis next contended that Ram ‘Narain 
Singh should have paid off Harbans Narain 
Singh on or about the 23rd of December 
1907 and that the effect of not paying off 
Harbans Narain Singh has been to throw 
an additional burden upon the plaintiffs. 
I do not see how this question arises. The 
argument is founded upon the fact that on 
the 23rd December 1907 Harbans Narain 
was entitled to receive Rs. 16,064-15-6 from 
the mortgagors and that the amount swelled 
to a very large sum of money when Bahadur 
Singh ultimately obtained his final decree 
as against the mortgagors. The question 
that arises from the failure of Ram Narain 
Singh to pay off the mortgage on or about 
the 23rd December, 1907, is a question bet- 
ween Ram Narain Singh and the mort- 
gagors. It may be that Harihar Prasad, if 
he had claimed the right to redeem, might 
have asked the Court to open the accounts 
as between the mortgagors and Harbans 
Narain Singh in order to enable the Court 
to determine the terms upon which he 
should be allowed to redeem the mortgage. 
The question is put in this form by Mr. 
Naresh Chandra Sinha, had Ram Narain 
Singh paid off Harbans Narain Singh, the 
burden upon Harihar Prasad Singh would 
not have exceeded the sum of Rs; 16,064-15-6. 
Ram Narain Singh did xot pay off Har- 
bans Narain Singh, but, in fraud both of 
the mortgagors and of Harihar Prasad 
Singh, took an assigument of the security 
from the heirs of Harbans on the 2nd July 
“1912. No doubt the usufructuary mortgage 
‘bond of the 23rd December 1907 provided 
that Harbans Narain Singh should be paid 
off at once. As I have said, the delay in 
_ paying off Harbans Narain Singh is a ques- 
tion as between Ram Narain Singh and 
the mortgagors; but Iam quite willing to 
concede that had Rai Bahadur Harihar 
Prasad Singh claimed the right to redeem 
the property he might haveasked the Court 
to place him in the position which he would 
have occupied had Ram Narain Singh 
carried out his bargain; but Rai Bahadur 
Harihar Prasad Singh never claimed the 
right to redeem the mortgage. In my 
opinion the question does not fall to be con- 
sidered since Harihar Prasad Singh never 
claimed the right to redeem and since his 


right to redeem is, by virtue of the decree 
in suit No. 27 of 1909, gone for ever. 

The position is avery simple one and may 
be re-stated. The plaintiffs cannot claim. 
to be in a better position than that which 
they would have occupied had Ram Narain 
Singh carried out his bargain. If Ram 
Narain Singh had carried out his bargain 
he would have been entitled to e.force the 
security of the 9th June, 1902. It makes no 
difference to the plaintiffs whether that secu- 
rity is enforced by Harbans Narain Singh 
or by Ram N arain Singh. Harihar Prasad 
Singh had an opportunity to redeem the 
prior mortgage at any time he chose and it 
can make no difference either to him or to 
the plaintiffs who have purchased the pro- 
perty at the execution sale held pursuant to 
the decree obtained by Harihar Prasad 
Narain Singh whether the security of the 
9th June 1902, is enforced by Harbans 
Narain Singh or by Ram Narain Singh. In 
my opinion the yuestion whether Bahadur 
Singh is the benamidar of Ram Narain 
Singh has nothing whatever. to do with the 
question. < 

In the next place, it seems to me that the 
assignment taken by Ram Narain Singh in 
the name of Bahadur Singh on the 2nd 
June 1912 wasa mode of performing his 
obligation under the mortgage bond of the 
23rd December 1.07. There is of course the 
question of delay in performing his obliga- 
tion. As I have said that question could 
have been raised either by the mortgagors 
or by Harihar Prasad Singh had he claimed 
the right to redeem; but the question no 
longer arises. In my opinion the deeree 
passed by the learned Subordinate Judge 
is right and must be affirmed. I would 
dismiss this appeal with costs payable to 
the respondents Nos. I to 4. 

Zz. K. Appeal dismissed, 
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PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDICIAL 
COMMISSIONER'S Court, 
April 28, 1925. 
Present:—Lord Phillimore, Lord Carson, 
Lord Blanesburgh, Sir Jobn Edge; 
and Mr. Amecr Ali. 
HARIGIR KISANGIR GOSAVI AND 
ANOTHER—A PPELLANTS 
Terus 
ANAND BHARTHI VISHNU BHARTHI 
GOSA VI— RERPONDENT, a" 
Hindu Law—Bombay School—Berar, law applicable 
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ma Gharhar Gosavis, law applicable to—Adoption,. 


pruvf of-—Suit to recover possession after death of wi dow 
—fLamiation, commencement of--Limitation Act (IA of 
1908), Seh. I, "Art. 141. 

Gharbari Gosavis are a fraternity within the Sudra 
caste, 
the customs and practices of ascetics necessarily 
modified by the fact of marriage and its consequences. 
Except so far as their particular customs apply ‘they 
are governed by the usual law as to Hindus “which 


in the Province of Berar is the same as the Hindu. 


Law in the Presidency of Bombay. [p. 344, col. 1.] 
Plaintiff claimed to succeed to one J as his adopted 
son on the allegation that he had been adopted by J's 


widow after J's death under an authority from J. J ` 


belonged to a family of Gherbari Gosavis and it was 
found that the plaintiff had been shaved asa preliminary 
Ka emony for being appointed the disciple of J, that 

er the date of the ceremony he lived in the family 

of J and bore a name showing that he belonged to it 
aad had nothing to do with his natural family and also 
that on several occasions he had been described as the 
son of J by J's brother and after his death by the 
latter’ s widow : 

“Held, that under the circumstances plaintiff must be 
` deemed to have been validly adopted by J's widow as 
“a:son to.. [p. 346, col. 1.] 

.Z had two sons J and R. J: died during the life- 
time of his father and subsequently R separated from 
the father. Plaintiff was adopted by the widow of J 
under an authority from J. After R's death his 


widow-obtained possession of R's property and con-. 


tinued tobe in possession of it for over 20 years. She 
made various alienations and after her death plaintiff 


brought a suit to recover R's estate as his nearest 


male heir from the alienees of R's widow : 
‘Heid, (1) that if R and the plaintiff had been joint 
- in estate the plaintiff ought to have succeeded to the pro- 
perty as surviving co-parcener and that in that case 
's widow ought not to have taken possession of the 
property and having taken possession of it she would 
have acquired for herself and for her alienees a title 
by adverse possession ; [p.-346, col. 2. 


(2) that as R. was not joint in estate with the plaint- 


iff, R's widow took possession of his property for a 


widow's interest and it was not till her death that the. 
plaintiff's title accrued and that, therefore, limitation. 


began to run from the date of death- of R's widow. 
libad.] 


Messrs. A, M. Dunne and S. Hyam, for the 
Appellant. 

Messrs. G. R. Lowndes and E. B. Raikes, 
for the. Respondent. 


JUDGMENT. 

Lord Phillimore.—The plaintiff-res- 
pondent in the present appeal sued the 
present appellants and other parties to re- 
-cover various properties of which the only 
one now in dispute is included in the Izara 
of Naigaon. He claimed title as the rever- 
sioner to the estate of one Ram Krishna 
and alleged that these properties had been 
disposed of to the appellants by Sita, the 
widow of Ram Krishna, without legal neces- 
sity. 

e {n the.course of proceedings it was | es- 
fablished - that there was -no legal. necessity 


They are married ascetics having certain of - 


for the dispositions, “put the plaintiff failed © 

in the opinion of the Second District Judge : 

before whom the- case came on “remand, to` 

prove his title toinherit and his suit- was,- 
therefore, dismissed. 

On „appeal to the Court ofthe ‘Sudicial. 
Commissioner of the Central Provinces, this ~ 
decision ‘was reversed,’ and the decree was, 
given infavoùr of the plaintiff. ` 

‘This decision is now questioned by: ie: 
present appeal, and itis also contended that” 
the plaintiff's suit was-barred by limitation. ` 

The plaintiff deduced title as follows :=— 
One Zingar Bharti had two sons, Ram 
Krishna and Jairam and J airam © ‘died in’ 
the life-time of’ Zingar Bharti, leaving no’ 
son. It was asserted by plaintiff that after - 
Jairam's “death: his widow—with the con-" 
currence of Zingar Bharti—adopted Vishni” 
who was the plaintiff's: father,’ as a són to` 
Jairam. This adoption was disputed ` by: 
the appellants and upon its existence’ and’ 
validity or otherwise, the case mainly turns. 
All the ‘parties are Gharbari -Goszvis, a: 
fraternity within the Sudra. caste. Gharbari; 
means house-holder and the literal trænsla-* 
tion of the two ‘words is “house-holder’ 
ascetics’ —that is, they are married ascetics: 
having certain of the customs and practices ` 
of ascetics necessarily modified by the fact of: 
marriage and its consequences. lixcept so far 
as their particular customs.apply they ‘are’ 
governed by the usual lawak ‘to’ Hindus, 
which in this Province, Berar, is the same 
asthe Hindu Law in the Pfesidency of 
Bombay. See Balwant Rao v. Baji Rao (J~ 

It would appear'that in this sect there: 
may be direct inheritance, by the disciple’ 
(chela) to his preceptor (guru). ‘It this: 
took place without adoption it may be that” 
it would confer upon the disciple no right, . 
of inheritance to the collaterals of his.gurw., 
This is a point, however, which it will not’ 


. be necessary ‘for their Lordships: to decide; 


because itseems clear that tnis ‘,peculiar. 
form of inheritance: does not preclude ‘the 
ordinary Hindu partice of adoption with 
its usual consequences. .Adoptión in ‘the’ 
usual sense, however,, may “as-somé wit- 
nesses suggest be of recent . introduction 
as a practice in this sect. 

In the course of the case there has baer 
a good deal of confusion of the two differ- 


(1) 57 Ind. Cas. 545; 47 L A. JEN 39 M. b. J: 
166; (1920) M.. W: N. 483; 22 Bom. L- R. -1070:43 


N. L. d.. 251; 28 M. L. T 157; 18-4. D. J. 1049; 
121, W. 619, 16 N. L. R. 181; 250. W. 243: 
48 0.30 (P. CX: 


pp.) 
al 
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eht -matters—the initiation of a chela- and 


the adoption of son; but for the purposes: 


of the present decision their Lordships 
assume that the plainti will only succeed 
if he proves that his father was adopted. 

: This suit-was begun on the 3rd August, 
1910, - and, as it will speedily appear the 
adoption if it ever took place -was a long 
‘time previous. - Vishnu was about 22 years 
old ‘in 1882. -and is said to have been 
three - or’ four years old - when he was 
allopted. “This ‘would put the adoption 
about: 1864.- Zingar died in 1869 or 1870. 
Ram Krishna died in 1885, Sita, his widow 
survived -him for 20 years, dying in 1904 
The result is‘that, though oral -evidence 
was given at the trial it was given by 
persons of advanced age, ‘whose memory as 
regardsold matters which did not muchcon- 
cern them, isot altogethet to be relied upon. 

Tn -1877 Ram Krishna, as patel ofa vil- 
lage, executed!a power- of-attorneéy or par- 
wana appointing’ Vishnu his deputy and des- 
cribing him as son ofJairam. In 1882 some 
questions were raiséd as to the position 


of Vishnu in ‘the family, dnd Ram Krishna- 


Glaimtd to cancel the power-of-attorney. 


On that occasion Ram Krishna said that 


Jairam had got Vishnu shaved as his chela 
or, as he states it in another document 
Vishnu had been shaved in his brother's 
name. He proceeds, however to say that 
the further ceremony of bija hom had 
not taken place that adoption as such does 
not take place in his sect and that Vishnu 
lad not been adopted: On the other hand 


in a genealogical tree which he filed, :he 


placed Vishnu in the position which would 
be occupied by the son of Jairam, qualify- 
ing him, however as a chela. 

3 Vishnu gave évidence in support of his 
claim and called witnesses. He also made 
the point that Ram Krishna’ had gone out 


of the family having been himself given.’ 


in adopfion to his uncle Mana which Ram 
Krishna denied. - ~ 

In the end, the Deputy Commissioner. 
said that; as Ram Krishna was the real.sonof 
Zingar, the patelkishould berecorded in Ram 
Krishna’ s name, and that, if Vishnu was the 
proper heir he should get his rights estab- 
lished in the Civil Court. This he failed 
todo. Ram Krishna appears to have re- 
mained in undisturbed possession, and was 
succeeded by his widow, Sita. In 1886 the 
plaintiff claimed the patelki of a village 
against Sita, but failed. On that occasion 
Sita said that she did not know whether 


he had been adopted or not... ‘Sita in 
1891 when she wished to discharge her 
attorney Govinda Bharti and to appoint 
Vishnu in his-place described Vishhu as. 
having been adopted by her husband's 
brother Jairam. 

In 1898 Vishnu. brought a suit against 
her and some alienees from her, She then 
gave evidence and explained ther previous. 
statements saying that she had not said: that 
he was the adopted son, but that he was 
a chela; that she did not know- the cere- 
mony of adoption but shaving; the head: 
was not part of the cerémony. -Fhe suit 
which Vishnu brought against- Sita and! 
her alienees was dismissed because’ in it 
he claimed as the adopted son ofa mem- 
ber of an undivided. family, in which case 
he should as surviving co-parcener, have 
succeeded on the death of Ram. Krishna» 
and yet he treated. Sita as lawfully in poss: 
session and only ‘claimed as_revérsioner.. 
Further, if the family was undivided, Sita: 
by that date had been so long in adverse ; 
possession that the suit was time barred; - 

. The ceremonies for the credtion ofa full 
disciple are, apparently, two, the initial 
shaving and tHe subsequent ¢eremony per- 
formed after the lapse of a period of years, 
of bija hom. The ordinary ceremony of 
adoption is the giving and taking, and ih 
the case where the adoptive father is dead. 
this is evidence by placing the-ehild onthe 
lap of the widow. This ceremony could not 
be performed after thedeath of the widow. 
and the adoptive grandfathér Zingar— 
though he might concur with:-the widow- 
could not of himself make an adoption ‘to 
his son. 

The plaintiff's case was that the full 
ceremonies for making his father a disciple 
and the proper ceremony for ‘adoption while 
fhe widow was alive, had - taken place. 
The defendants admitted that the cere: 
mony ofshaving had taken place, but deni- 
éd that: the further ceremony of bija hom 
had everoccurred, denied that there had 
been any adoption and said that the widow 
was already dead. All these points were 
in controversy in thepresent case, ~ 

- There was a further controversy as to the 
facts, which in the end was not’ determined. 
Both parties appear to have thought that 
there could be no adoption in a family 
where there were males, unless indeed with 
the consent of them all. On this supposi- 
tion the plaintiff endeavoured to make out 
that Ram. Krishna. had been adopted into 
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the family of his uncle Mana and no 
longen remained in the original family. 
But Ram Krishna had insisted that he had 
not been adopted by his uncle, though he 
had received benefits from him and as a 
kind of grateful recognition signed himself 
with the name. of his uncle’s family. As 
however, this Board in the case of Yadao v. 
Namdeo (2) has decided that the consent 
of the other males is not necessary, for this 
part of the case the question of the possible 
adoption of Ram Krishna need not be con- 
sidered. 

The oral evidence given on the several 
previous occasions and upon the hearing 
of; the present suit was conflicting. The 
plaintifi's witnesses deposed to the fact that 
Vishnu was shaved that he was adopted by 
being placed in the lap of the widow of 
Jairam and that the ceremony ofbija hom was 
afterwards performed. Witness for the de- 
fendants, while admitting the ceremony of 
shaving, denied that there had been the 
further ceremony of bija hom and said that 
the widow of Jairam was not living and 
could not, therefore, have taken part inthe 
ceremony of adoption. It was, however, 
agreed thatfrom the dateof the ceremony 
of shaving Vishnu lived in his new family 
and bore a’ name showing that he belong- 
ed to itand had nothing to do with his 
former family, which, indeed, came from a 
different sub-division of the sect of Ghar- 
bari Gosavis. Lt was also proved that be- 
fore the date of Vishnu's initiation, Ram 
Krishna had separated in estate from his 
father Zingar, 

In these circumstances, their Lordships 
agree with the decision of the Judicial Com- 
missioner and that of the First District 
Judge who tried the case before remand, 
that the proper presumption is that Vishnu 
who had been styled on occasions both by 
Ram Krishna and by Sita as the son of 
Jairam, and who had lived asif he were 
such a son all his life, must be deemed to 
have been validly adopted. 

For this purpose it isnot necessary for 
their Lordships to determine whether 
initiation means adoption or whether in this 
sect the ceremony of initiation is a neces- 
sary factor in an adoption. These questions 
of custom which are questions of fact need 
not be concluded by the present decision, 


„gC 6E Ind, Cas. 536; 48T, A, 513; 17 N. L. R. 145; 
30 M. L T. 53; 26 C. W. N. 393; 42 M. L. J. 219: 
15 L. W. 565; 90 A. L.J. 481; 24 Bom. L, R. 609; 
49.0, 1; (1922) A, I, R. (P. C,) 216 (P. ©), i 


which is simply that upon the evidence in- 
the present case it ought tobe presumed 
that whatever was necessary was done. . 
Now, with regard to the point taken that 
the plaintiff's suit was barred by limita- 
tion itis contended that Ram. Krishna had 
usurped upon Vishnu and had acquired - 
a title by adverse possession against him. 
But the plaintiff deduces title from Ram 
Krishnahimself on the ground that he as. 
the adopted son of the brother is the latter's 
nearest male heir. If Ram’ Krishna and 


Vishnu had been joint. in estate Vishnu. 


ought to have suceeeded to the property 
now in dispute as surviving co parcener, 
and in that case Sita, the widow, ought not 
to have taken possession and having taken, 
possession she would have acquired for 
herself and for the present appellants as 
her alienees a title by adverse possession. , 
But it has already been stated that Ram 
Krishna was not joint in estate with 
Vishnu and, therefore, Sita as his widow 
rightly took possession of Ram Krishna's 
property for her widow's interest and it. 
was not till her death that the plaint- 
iff's title accrued and thus the suit was 
brought within time. 

There is oneremaining point to be noted.. 
If Ram Krishna had been adopted into 
the family of Mana and thereby removed 
out of hisown family Vishnu would not 
be his nephew, and the plaintiff, when he 
sought to prove this adoption, was 10 some 
extent injuring hisown cause by making 
his relationship more remote. But there 
is no finding upon this point and none 
seems to have been asked for and as Mana 
was brother to Zingar it may well be that 
even if Ram Krishna. is to be considered, 
Mana'sson nevertheless the plaintiff would 
be the nearest heir. In these circumstances 
their Lordships think that the judgment 
of the Assistant Judicial Commissioner 
was right and they will humbly advise 
His Majesty that the appeal should be dis- 
missed with costs. 

Z. K. Appeal dismissed. 

Solicitors for the Appellants:—Messrs, 
Barrow, Rogers & Nevill. 

Solicitors for the Respondent:—Messrs, 
T, L. Wilson & Co. 
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PRIVY COUNCIL: 
APPEAL FROM THE NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

May 25, 1925. 
Present:—Lord Shaw, Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali. 

Mir SUBHAN ALI—APPELLANT 
versus 
IMAMI BEGUM AND oTHERS— 


RESPONDENTS. 

. Inam—Berar Inam Rules, applicability of—Con- 
struction of grant-—-Grant to certain person and his 
male descendants, extent of—Female descendants, 
whether entitled to share—Suit to recover share of 
income and for declaration of title—Subsequent suit 
for partition—Res judicata—Cwvil Procedure Code 
(Act V of 1908), s. 11. 


The Berar Inam Rules lay down the conditions 
which are usually to accompany an Inam grant, but 
they contain nothing to prevent Government from 
altering or modifying any of the conditions in the 
case of any particular grant. Where the right of 
inheritance is by the Inam certificate confined to a 
particular class of descendants, which in its exclusion 
of another class of descendants from enjoyment is 
in terms unambiguous, there is no reason why the 
grant ii these terms should not have effect. [p. 349, 
col. 2. 

Where. an Inam is granted to a person and his 
male descendants, the grant cannot be construed as 
meaning that it shall be continued to the male and 
female descendants of that person so long as there 
is no failure of male descendants. The only grant 
in such a case is to the male-descendants themselves 
and the word “to” can have no other than its ordi- 
nary meaning attributed toit, It cannot bs treated 
as meaning “during the existence of” or “pending 
the failure,” and even if the word were capable of 
being so extended a general grant could not in such 
a case bé evolved from the words of the grant in 
‘terms sufficiently wide to include female descendants 
within its scope. [p. 3419, cols. 1 & 2.] 

An Inam was granted to a certain person and his 
male descendants. After the death of one of the 
holders of the Inam who died leaving only female 
issue, the Inam was entered in the name of another 
male descendant of the original grdntee. The dau- 
ghters of the last holder of the Inam thereupon 
. brought a suit against the present holder for a 
declaration that as the heirs of the last holder, they 
had got a certain share in’ the grant and that they 
were entitled to a certain share of the profits thereof. 
They were given a decree for the share of the profits 
claimed anda declaration was made in their favour 
that they were the owners of a certain share of the 
Inam villages in dispute. After the death of the judg- 
ment-debtor the [nam was entered in the name of his 
son.’ The plaintiffs then brought a suit for partition 
and separate possession of their share in the Inam 
estate: 


Held, (1) that so far as the plaintifs’ claim to, 


partition was concerned the matter was not res judicata 
between the parties inasmuch as the previous suit 
related only toa claim for profits and a declaration 
and a claim for partition if made in the previous suit 
might have been negatived even on the interpretation 
of the grant which was adopted in that suit; [p. 350, 


col. wie 
. (2) that the succession of the defendant to the 
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Inamon the death of his father did not i 

re-grant of the Inam to him by the ag 
it pene Ay a atinan of the grant to 

cordance with its original declared - 

and that he held the estate hardened can oe 
ligation of recognizing the rights of the plaintiffs 
to the share of income declared by the decree in the 
previous suit. [p. 350, cols. 1& 2.] 


Consolidated appeals from an orde: 
the Court -of the Nagpur Judicial dom: 
gan Court, 

essrs. L. De Gruyther, K. C. ani 
ge a TT Appellant, < kaki E 
ir G, it. Lowndes, K. C., and 
Raikes, for the Respondents, eons oe 


JUDGMENT. A 
Lord Blanesburgh.—The suit out of 
which these appeals arise was brought by 
the plaintiffs for partition and separate 
possession of their shares in an Inam 
estate or jagir in Berar, and for payment of 
their due proportions of ihe incomefor the 
three years Immediately preced ing the 
institution of the suit in February 1916 
The estate now comprises the whole of the 
two villages of Barmi and Dhotra, and three 
fields in the village of ,Ganuhpur in the 
Murtizapur talug of the Akola District. 
The original appellant, Mir Subhan Ali. the 
present certificate-holder and in sole Dos- 
pare the Inam, was the principal de- 
The trial took place before the iti 
District Judge at Akola. She ager 
decree, dated the 2nd April 19]8 allowed 
the plaintiffs’ claims in full. On appeal 
the Court of the Judicial Commissioner. 
Central Provinces, Berar J urisdiction bya 
decree of the oth April 1921, dismissed the. 
suit so far as 16 was one for partition and se- 
parate possession of the Inam, but. approved 
the Judgment of the Court below in respect 
of the plaintiffs’ claim to income, With 
the decree of the Judicial Com missioners 
both parties are dissatisfied, and in the 
present appeal and cross-appeal now - con- 
solidated, the plaintiffs, who were croas- 
appellants, ask that the decree of the Ad- 
ditional District Judge should be restored: 
while the defendant, Mir Subhan Ali, the 
original appellant, asks that the plaintiffa 
entire claini should be rejected and their 
suit dismissed, 


The fundamental question at issue is one 
of construction, namely, whether the - bene- 
ficial interest in the Inam granted to a com- 
mon ancestor of the parties and continued 


by the British Goyernment in 1866 passes 


poo 


era 


parties, whatever otherwise on construction 
they might have. been held to be, are now 
regulated by a decree said to be binding 
upon the defendant, Mir Subhan Ali, and 
made by the Judicial Commissioners in a 
suit brought by the plaintiffs against, inter 
alia, the father and predecessor-in-estate of 
that defendant. | 


The facts of the case are not free from 
gomplexity, but they have been set forth 
at-length: and with perfect accuracy in the 
judgment- of the? Additional Judicial Com- 
inissioners, ‘Their Lordships accordingly 
will re.state them only so far as is necessary 
to explain the conclusions at which, on the 
whole matter, they have themselves arrived, 
. Lands now represented by the estate in 
question had, from the end of the eight- 
éenth century, been held under sunnuds 
from the Government of H. H. the Nizam 
by a succession of holdersin direct male 
descent ina Shia Muhammadan: family to 
which all the- parties to these proceedings 
belong. -The Extra-Assistant Commission- 
er who, in 1864, inquired into the origin of 
the grant and the claims of the then holders 
reported that the grant was valid and that 
its enjoyment had been long and uninter- 
rupted. 

“Tt is not hereditary according to the 
terms of the sunnuds, but practically the 
grant has been enjoyed by four successive 
incumbents during the space of more than 
70 + 
. - liberal point of view. I think the grant 
should be confirmed and continued to the 
nresent claimant and his descendants 
male,” , ; NE 

- These proposals. of the HExtra-Assistant 
Commissioner were supported both by the 
Deputy Commissioner and by the Com- 
missioner, and to give effect to them the 
Resident recommended that theestate should 
-. “þe continued to the present holder and 
his male descendants in perpetuity.” 


“ On thé 3rd December 1868,5 this recom- 
mendation-of the Resident was sanctioned 
py the Government of India, and an Inam 
“értificate was - issued; stating that the 
srint—one. for personal’ maintenance—was 
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“to be continued rent free in perpetuity 
to present holder and his male descend- 
ants.” < 

The “claimant” and “present holder” so 
referred to was one Munawar Ali, the father 
of the plaintiffs. To him the Inam certi- 
ficate was issued, and the fundamental 
question between the parties already re- 
ferred to depends upon the true construc- 
tion of these words in it. 
“And yet not quite so. For if, as has 
apparently been assumed in the copious 
stream of litigation which the grant has 
originated, an agnatic line of male descent 
is for one purpose or another thereby pre- 
scribed, then ona strict interpretation the 
grant has long since determined, inasmuch 
as Munawar Ali died in July 1896 leaving 
three daughters only—the plaintiffs and 
another—and no son. 

But, as might well be supposed, none of 
the parties contend for this result. Nor 
has it, in fact, eventuated. It had been 
brought to the notice of the [xtra-Assist- 
ant Commissioner in the course of his 
inquiry that Amjad Ali, the second, son of 
the previous holder, Muzhar Ali, and a 
half-brother of Munawar Ali, was in receipt 
of half the income of the estate by a title 
which Munawar Ali, the “claimant” or 
“holder” made no effort to displace. In 
the original ‘cerificate his position was 
ignored, possibly by inadvertence. In 187], 
however, the omission was recognised and re- 
certified and in that year Amjad Ali’s name, 
was by Government, enteredin the ceriti- 
cate as sharerin the estate with Munawar Ali. 
The effect, it has been assumed, is that the 
grant must be construed as if made 
to Munawar Ali and Amjad Ali and their 
male descendants in perpetuity, or, as a 
more compendious statement leading in . 
the state of this family to the same result, 
as 1f made at an earlier date to Muzhar 
Ali and his male descendants in perpetuity. 
The true meaning of these words or their 
equivalent, therefore, is the fundamental 
question in the suit. 

Amjad Ali died in 1880, and his son, 
Khairat Ali, was without objection, shown 
in his place on the certificate as a sharer 
along with Munawar Ali. The latter, as 
has already been said, died in 1896, in 
the lifetime of Khairat Ali. Of the three 
daughters whom he left, two are the present 
plaintiffs. The third, Aziz Begam married 
Khairat Ali as his second wife. As Munawar 
Ali left no son, Khairat Ali was entered 
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-as the sole certificate holder in respect of 
the whole estate. This was objected to by 
the present plaintifis and by their mother, 
Moghli Begam, Munawar Ali’s widow, who 
survived him. They appealed to the Com- 
missioner against the order that Khairat 
Ali was to besole certificate-holder. Their 
claim was, that while the grant according 
to itsterms was only to endure so long as 
the grantee’s male line survived, the estate 
during the subsistence of the grant was 
“to be enjoyed beneficially by all the heirs of 
the grantee, including females, according 
to Shia Muhammadan Law. The Commis- 
sioner refused to take this view of the 
grant, and he dismissed the ladies’ appeal 
on the ground that women could not 
succeed to the Inam, which was to be con- 
tinued to male descendants only. Khairat 
Ali died in 1914, and his eldest son by his 
first wife, Subhan Ali the present defend- 
ant, was in due course, entered in the re- 
- gister as certificate-holder. His appoint- 
ment as such was once more opposed, as 
Khairat’s had been, by Imami Begum, one 
of the present plaintiffs. Her opposition 
was again overruled. The Inam was to be 
continued to male descendants only. 

The construction placed by the Revenue 
Courts upon the grant has, therefore, been 
uniform. But the plaintiffs in the present 
suit contend that it is erroneous, and they 
rely both as a.res.judicata and on their 
_ merits upon decisions of the Civil Courts 
“in which their own view of the grant has 
“ been accepted. Their Lordships may here 


so far anticipate as to announce that the ' 


plea of res judicata will not avail the 
` plaintiffs to the full extent of their claims 
“in these proceedings. This fundamental 
question of construction must, therefore, 
be decided. It is convenient to proceed at 
= once to its consideration. 

Upon it their Lordships feel no doubt that 
the meaning attributed to the words in ques- 
tion by the Revenue Courts and by the 
` learned Additional Judicial Commissioners 
~ in the present suit is correct. As it seemed 
. to the Judicial Commissioners, so it seems 
to them, impossible to hold that an order 
that an estate shall “be continued to the 
male decendants” of a certain person 
means that it shall be continued to the 
male and female descendants of that person 
; so long as there is no failure of male des- 
cendants. It was sought in argument 
~ before the Board to treat the estate confer- 
: red as being analogous to a base fee in 
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‘would iuclude females, 


= Bag 


English Law. Such analogies are. rarely 
helpful and very frequently they are mis- 
leading. But here the suggested analogy 
is non-existent, A base feeis a grant in 
terms general, its limitation in point of 
duration being due only to the fact ‘that 
the grantor was possessed of no. estate 
enabling him to extend the grant, however, 
general its terms, for any period subse- 
quent to the extinction of his own issue. But 
here there is no grant at all in general 
terms. The only grantis to the male de- 
scendants themselves—a very limited. ex- 
pression—-and the word “to” can have no 
other than its ordinary meaning attributed 
toit. Itcannot be treatedas meaning “during 
the existence of” or “pending the failure of,” 
and even if the word were capable of being 
so’ extended, their Lordships would still 
have difficulty in seeing, how, from the 
words, a general grant could anywhere be 
evolved in terms sufficiently wide to Include 
female descendants within its scope. : 

The learned Trial Judge found such a 
grant by holding that the certificate here 
was governed by what are known as ‘the 
Berar Inam Rules, and particularly by No. 
V, of these rules, and that the. grant niust 
within that rule be treated as having been 
made in favour of “direct lineal heirs and 
undivided brothers’—an expression whiéh 
Their Lordships 
agree with the Additional “Judicial Com- 


„missioners in thinking’ that “the lêdrned 


Additional District Judge erréd in attribut- 
ing to these rules an operation universal 
and unqualified. Therules, it is true, lay 
down the conditions which are usually to 
accompany an Inam grant, bit they con- 
tain nothing to prevent Government from 
altering or modifying any-of thé conditions 
in the case of any particular grant. Ard 
where, as in the present case, the’ right of 
inheritance is by the certificate confined +o 
a particular class of descendants which in 
its exclusion cf all females from enjoyment 
is in terms unambiguous, there is no reason 
known to their Lordships why the grant in 
these terms should not have effect. As re- 
gards decisions upon the meaning of other 
grants cited in argument, their Lordships 


. need only say that no authority, was brought 


to their notice which leads them to qualify 
the effect which they attribute to the words 
of grant in the present case. -- . .- 
So far, therefore, the claim of the, plaint- e 
iffs, whether for partition or for a ‘share ‘pf 
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“the profits of the estate, is not established. 
‘But the bearing and effect upontheseclaims 
` of decrees in previous suits brought by the 
plaintiffs in the Civil Court remains to be 
considered, These are four in number. It 
will, however, suffice to deal in any detail 
with one of them only—namely, the Civil 
Suit No. 187 of 1904, filed in the Court of 
“the Civil Judge of Amraoti by the present 
plaintifis against Khairat Ali, and his three 
children by Aziz Begam. The claim there 
made was for ashare of profits of the estate 
for 1903-4 and for “a declaration that as 
‘heirs of Munawar and his widow, Moghli 
Bogam, they got a half share in the jagir, 
and that they are entitled to the use of 
fruit and fodder from the villages.” 

The judgment awarded the plaintiffs a 
decree for the share of the profits claimed 
and declared that “the plaintiffs have 109- 
‘ 144 af half-share of the jagir villages in 
dispute.” This decree was affirmed in 
appeal and second appeal. 


“The entry,” says the Additional Judicial 
Commissioner in his judgment on the second 
appeal, “regulates the duration of the 
grant but not the enjoyment of it as be- 
tween the heirs of the grantee, and the in- 
| heritance devolves under the ordinary law 
in force in the family. No authorities to 
the contrary have been cited.” | 

In the later suits this view was also 
taken. In the second and third the plaint- 
iff's share of profits for the years 190i-5 to 
1909-10 were claimed and awarded against 
Khairat Ali: in the fourth and last suit, 
. brought against all the children and widow 
of Khairat Ali after his death in 1914, the 
- claimwas for a shareoftheincome of 1911-12, 
< and a decree for such share was made 
against . the defendants to the extent of the 
assets of Khairat Ali in their hands. 


Now it was not disputed by the defend- 
ant before the Board that the decision in 
Civil Suit No. 137 of 1904 was binding as 
between the parties to it and their repre- 
sentatives in interest to the extent that 
the plaintifs are entitled during life to the 
-there defined ahae of annual income, but 
‘itwas contended that the defendant, Subhan 
Ali, does not claim through Khairat Ali, so 
that the decree is not binding upon him, 
Their Lordships concur with the learned 
Additional Judicial Commissioners in 
rejecting this contention. The succession 


* -of the defendant to the tnam did not 


‘--Javolve a re-grant by Goyernment, It was 
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merely a continuance of the grant to him in 
accordance with its originally declared 
terms. He holds the estate burdened with 
the obligation of recognising the rights of 
the plaintiffs to the share of income declar- 
ed by the decree in the suit of 1904. 


But no further. In that suit partition 
was not asked for, and their Lordships 
prefer in these appeals to deal with the 
question of partition asone which was not 
there decided because it was not raised. 
There are grounds on which a decree of 
partition might have been refused to the 
plaintifs even by a Court which inter- 
preted the grant as did the Additional 
Judicial Commissioners in that suit. In 
their judgment accordingly there can be 
no question of res judicata in the plaintiffs’ 
favour so far as their claim to partition 
is concerned, and ontheview which their 
Lordships take of the grant that claim 
cannot, as has already been stated, be main- 
tained. 

Their Lordshipsin the circumstances can 


“feel no surprise that Khairat Ali resisted 


all claims of the plaintiffs to ashare of the 
income of the estate and was unwilling to 
accept for subsequent years the principle 
of the decree in the suit of 1904, But it-is 
right that that position should now, without 
further question, be accepted, and that the 
plaintiffs should not have imposed upon 
them the burden of instituting successive 
suits to establish a claim which, as between 
the parties, is no longer open to discussion, 

Their Lordships accordingly think that 
there should be added to the decree appeal- 
ed from a declaration that by virtue of the 
decree in the. Civil Suit No. 137 of 1904, 
each of the plaintiffs is during her life and 
as against the defendant and his successors- 
in-interest in the property in dispute entitl- 
ed to 109-288 of half-share of the income 
thereof, and liberty should. be reserved 
after each year to apply to havethe amount 
of such income determined by further pro- 
ceedingsin the suit and declared in a fur- 
ther decree. 

With that addition to the decree, inserted 
to spare the parties unnecessary expense, 
their Lordships are of opinion that the 
decree appealed from should be effirmed 
and both appeals dismissed. 


Their Lordshipe will humbly advise His 


. Majesty accordingly. 


There will be no order as to the costs of 


“these appeals except that in accordance with 
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the orderin Gouncil of the 30th May 1921, 
granting to the plaintiffs special leave to 
cross-appeal, the costs of the defendant of 
that application must be paid by those 
cross-appellants. 


Z. K. Appeal dismissed. 
Solicitors for the Appellant:—Mr. Æ. 
Dalgado. 


Solicitors for the Respondents: - Messrs. 
T. L. Wilson & Co. 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hren Court. 
>» March 3, 1925, 
Present:<-Lord Wrenbury, Lord 
Phillimore and Lord Carson. 
N.S. P. K. L. PALANIAPPA 
CHETTIAR, SINCE DECEASED (Now. 
REPRESENTED BY N. S. P. K. L. 
KOLANDAIVELU CHETTIAR)— 
DEFENDANT—ÅPPELLANT 
versus 
K. V. KATHIRESAN CHETTIAR 


AND OTHERS-—PL4INTIFFS—-RESPONDENTS. 

Pleadings. and proof— Suit to recover damages for 
breach of contract—Agent, authority of, denial of-- 
Burden of proof—Appeal—Question of fact—Trial 
Court, conclusions of, value of. 

Plaintiff brought a suit to recover a certain sum 
by way of damages"resulting from the re-sale of certain 
goods alleged to have been sold by the plaintiff to 
the defendant through a certain broker, delivery of 
which had been improperly refused by the defendant. 
Defendant denied that the broker had any authority 
from him to enter into the contract. The only evi- 
dence produced by the plaintiff in respect of his 
case was his own allegation that the broker had 
entered into the contract on behalf of the defendant, 
and had signed his Broker's Book on behalf of the 
‘defendant and that the transaction had been entered 
in the day book and Ledger of the plaintiff to the 
-defendant’s debit. The broker was examined as a 
defence witness and stated that he had no authority 
from the defendant to enter into the contract and 
that the defendant did not ratify the purchase of 
the goods. The defendant in his evidence also denied 
that he had ever given authority to the broker for 
entering into the contract. The suit was dismissed 
by the Trial Court but was decreed’on appeal. On 
appeal to His Majesty in Council: 

Held, that it was the duty of the plaintiff to prove 
the contract on the basis of which he sought to 
recover damages and that the proof ofthe contract 
necessitated proof of authority given to the broker, 
and that even if the evidence upon this point of the 
defendant and the broker were eliminated, there was 
still an utter absence of evidence of any authority on 
the part of the broker to enter into the contract on 
behalf of the defendant and that consequently plaint- 
{7's suit was liable to be dismissed, [p. 352, col. 2.] 
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Where the question involved is one of fact the 
conclusion arrived at by the Trial Judge who has 
had the advantage of seeing the witnesses examined 
and cross-examined, should not be interfered with 


by the Appellate Court. [ibid.] 


Mr. K. Brown, for the Appellant. 
Mr. Narasimham, for the Respondents. 


JUDGMENT. 

Lord Carson.—The plaintiff (respond- 
ent) was a merchant in Madras, who in 1918 
was carrying on business in piecegoods. 
He brought the present suit against the 
defendant, since deceased, and now re- 
presented by the appellant, to recover 
Rs, 13,384 damages resulting from the 
re-sale of goods alleged to have been sold by 
him to the defendant, and the delivery of 
which had been, as was alleged, improperly 
refused by the defendant. 

The plaintiff's case was that, on the 27th 
August 1918, the defendant, through a 
broker named Ramakrishna, agréed to pur- 
chase from him 20 cases of saries for 
Rs. 29,910, and subsequently refused to 
accept delivery of, or pay for, such goods 
and entirely repudiated the alleged con- 
tract. There is no dispute that, on the 
date in question, the said broker did purport 
to purchase these goods from the plaintiff 
on behalf of the defendant and: with his 
authority.. The contract was signed by the 
said broker as being on behalf of the defend- 
ant in the plaintiff's contract book. The 
defendant, however, denied that the broker 
had any authority from him to erter into 
such a contract, and the question to be 
determined is purely one of fact, viz., “had 
he or had he not such authority?” 

The case was tried before Mr. Justice 
Phillips in the High Court of Judicature 
at Madras (Original Side), and he came to 
the conclusion, on the evidence in the case, 
that the defendant had not entered into 
the contract and had not authorised the 
broker to enter into such contract on his 
behalf. The only evidence produced by the 
plaintiff was his own allegation that the 
broker had entered into such contract on 
behalf of the defendant and signed his 
broker's book on behalf of the defendant, 
and he proved that the transaction had 
been enfered in the day book and ledger to 
the defendant’s debit. The broker was not 
called as witness on behalf of the plaint- 
iff, although a subpena had been taken 
out for his examination, but he was.sub- 
sequently examined as a witness for ethé 
defence. Hoe stated that he had no authority 
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from the defendant and that the defendant 
did: not ratify the purchase afterwards. 


The defendant, in his evidence, also 
denied that he had ever given authority for 
entering into the contract, and the learned 
“Trial Judge, while raising some criticism 

upon a portion of his evidence, says that, 

on.. the whole, he impressed him favourably 
- when in the box, and that. he was inclined 

to attach -a certain amount of weight to his 
_.oral denial of the contract. 

that, whilst he was not prepared to accept 
the ‘broker's (Ramakrishna's) evidence im 
toto, he was prepared to accept ib In so far 
he says that he had. not the defendant's 
authority to purchase, and he, therefore, 
held that the plaintiff had failed to’ prove 


his case: = 


. -The plaintiff appealed to the High Court 


of Judicature at Madras (Appellate Side). 
That Coart reversed the decision’ of Mr. 
Justice Phillips, and hence the present 
appeal. Thè Appellate Court refused to 
give any, credence to the evidence of the 

broker saying. .that „his ‘evidence showed 
` “that he was .a person of no character at all, 
and that not the slightest realiance could 
be placed upon his evidence. They made 
“ho reference to the denials of thé defendant. 
“Tt. had been, however, alleged by the plaint- 


ton that-.had arisen’ by reason of. the 


“which the- plaintiff, the defendant, the 
broker, one ;jVéerapa Chettiar and one Visva- 
“natha -Aiyar., were proved to have been 


‘present, and it is not disputéd that the patti 


‘this meeting, the. patti remained in the 
“possession, , of the defendant. Upon these 
‘facts the Court of Appeal decided that “the 
is 
Kn eqidence is that, as a result of. this 
interview, the defendant retained the patti, 
and we would go further and say ‘that the 
‘proper inference is that he accepted the 
patti.” . It would appear as if the Appellate 
Court were of opinion that the fact of the 
- ‘patti remaining in the possession of the 
~Gefendant proved, ii some way or other, 
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He. also‘ stated - 
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the existence of the- contract, which had 


‘always been hitherto repudiated. Assuming 


that the defendant did on the occasion men- 


tioned retain the patti, their Lordships can 
‘find no evidence to support the decision 


that such retention was either an admission 
of the contract or the creation of a new con- 


‘tract so as to justify the inference, drawn ` 


by the Appellate Court, and they are unable 


‘to concur in the reasoning or the decision 


come to by the Court of Appeal. It ‘appears 
to their Lordships that the Court of Appeal 
has not sufficiently considered—that it was 
the duty of the plaintiff to prove the 
contract, which in the present case neces- 
sitated proof of authority given to the 
broker, and that, even if the evidence upon 
this point of the defendant and the broker 
were eliminated, thére “would -be-still an 
utter absence of evidence.of any authority 
on the part: of the broker to enter ‘into the 
contract. ee Se 

Their Lordships are’also of opinion that 
the Court of Appeal, in’ disregarding the 
evidence of the defendant and the broker 
on the question of- authority, did” not 
sufficiently bear in mind the fact that. the 
learned Trial Judge, who believed. both 
the said witnesses, had the advantage of 


n 


seeing them examined and cross-examined. 


In the circumstances, therefore, their Lord- 
ships are of opinion that this appeal should 
be allowed with costs and that the judg 


‘ment of Mr. Justice Phillips of, the 26th 
day of March” 19207 should be “restored, 
and .théy will humbly advise His Majesty. 
-accordingly, Wee ee 


rere no br 
t INA 
“3 a. 
: , , NAK Ta a sk oe LEN 
| ; Appeal allowed.. y 
g eb E 2 
Solicitors for the Appellant:—Meêssrs.. T. 
L. Wilson & Co. TU 
Solicitor for 
Polak. 
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the Respondents:—Mr. H. 
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Newnes 
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‘LAHORE HIGH COURT. 
CRIMINAL Revision No. 6 or 1925. 
February 24, 1925. 
Present:—Justice Sir Henry Scott- 
Smith, Kr. 

KEHR SINGH—<Accussp— 
PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 215—-Receiving 
gratification to help owner to recover stolen property — 
Gratification received by thief himself-—Offence. 

Section 215 of the Penal Code is not intended to 
apply to the actual thief but toa person who takes 
gratification on account of helping the owner to 
recover stolen property without at the same time using 
all the means in his favour to cause the offender to be 
apprehended and convicted of the offence. 

Petition, under s, 439, Cr. P. C., for revi- 
sion of an order of. the Sessions Judge, 
Amritsar, dated the 3lst December 1924, 
affirming that of the Magistrate, First 
Class, Amritsar, dated the 15th September 
1924. 

Lala Rama Nand, for the Petitioner. 

Kanwar Dalip Singh, Government Advo- 
cate, for the Respondent. 


JUDGMENT.—This is an application 
for revision of the order of the Sessions 
Judge of Amritsar who dismissed the 
appeal of Kehr Singh, who was convicted 
by a Magistrate of the First Class, under 
s. 215 of the Indian Penal Code. 

The evidence for the prosecution is to 
the effect that the she-buffalo of Kala Singh 
was stolen while -grazing outside the 
vilage by Kehr Singh petitioner who, on 
the following day, took Rs. 100 as bhunga 
and promised to return the stolen- animal 
after eight days, Ashe failed to do this 





a report was made tothe Police more than’ 
. two months afterwards and he was eventual- 


ly challenged and convicted under s. 215 as 
aforesaid. 

The evidence as to the actual theft is 
that of a little boy Charagh. This evidence 
was believed by the learned Magistrate but, 
in spite of this no charge .was framed 
against the petitioner under s. 379, Indian 
Penal Code. The learned Sessions Judge 
also says in his judgment that there is 


_ clear evidence that the buffalo was actually 


stolen. This shows that he also believed 
the evidence of the boy Charagh. Queen- 
liumpress v. Muhammad Ali (1) is cited as an 
authority for the proposition thats. 215 is 


not intended to apply to the actual thief. 


(1) 23 A. 81. 
; 23 
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but to someone who takesany gratification 
on acconnt of helping the owner to recover 
the stolen property without at the same 
time using all the means in his power to 
cause the offender .to be apprehended and 
convicted of the offence. This decision was 


. followed in In re Nalli Veerathevan (2) and I 


entirely agree with it. Itis obvious from 
section itself that the person who takes a 
gratification is other than the actual offen- 
der with regard to whom he should use all 
means in his power to get him apprehended 
and convicted. | l 

It is clear from the judgment of the 
Magistrate that he believed Kehr Singh to 
be thé thief. If this was so he should have 
charged him with theft and not with an 
offence under section 215, Indian Penal 
Code. 

J, therefore, ami of opinion that the con- 
viction under s. 215 cannot stand. Kehr 
Singh should have been charged with the 
actual theft if there was sufficient evidence 
to make out aprima facie case agaiust him. 
if not, he should have been discharged. | 
allow the revision, set aside the conviction 
and sentence, acquit Kehr Singh and order 
that he be forthwith setat liberty. 

Bh. Revision allowed. 


(2) 24 Ind. Cas. $51; 15 Or, L.J. 471; 26M. L.J, 
598. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL ÅPPEAL No, 75 or 1924. 

June 18, 1924. 

Present:—Mr. Baker, J. C., 

and Mr. Kotwal, A. J.C. : 
CHUNILAL—<Accussp—APPELLANT ` 
VETSUS ; 
EMPEROR— RESPONDENT. i 
Penal Code (Act XLV of 1860), s. 302—Evidence 
Act (1 of 1872}, s. 32 (D—Murder—Youth of accused 
—Sentence—Report made by deceased to Police con- 
cerning incident showing motive for attack, admissibil- 
aty of. i i i 
T'he deceased was in charge of certain property on 
behalf of his employer. A party of men employed by 
a rival claimant of the property demanded the keys 
of the property from the deceased and on the latter's 
refusal to deliver up the keys he was assaulted by the 
accused. The deceased made a report of the incident 
to the Police. ‘The following morning the deceased 
was stabbed witha knife and diedas the result of 
the wound: 


d 
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Held, that the report made by the deceased to the 
Police of the assault upon him by the accused on the 
previous day in connection with the dispute relating 
to possession was admissible in evidence under s. 32 
cl. (1) of the Evidence Act. [p. 355, col. 2.) 

Accused who was a raw youth of 17 cr 18 years of 
age with no experience of the world stabbed the 
deceased with a knife under unknown circumstances 
and caused his death: 

Held, that the accused was guilty of murder but 
- hat under the circumstances the sentence of trans- 
portation for life would mect the ends of justice and 


that it was not necessary to pass the sentence of death 
upon him. [p. 356, col. 1.] A 


Criminal appeal against an order of the 
Sessions Judge, Nagpur, dated the 15th 
April 1924. 

Mr. V. N. Herlekar, for the Appellant. 

Mr. P. Lobo, for the Crown. 

JU DGMEN T.—In this case the accused 
Chunilal Halwai has been convicted by the 
Sessions Judge, Nagpur, under s. 302, 
Indian Penal Code, of the murder of one 
Bapu Awari by stabbing him in the stomach 
with a kife and has been sentenced to 
death. 

Many of the facts in this case are ad- 

mitted. A large portion of the judgment 
of the learned Sessions Judgeis taken up 
with the history of the disputes between two 
widows out of which the present case arose. 
It is not necessary to go into all these 
details. Admittedly one Sheoram Patil, who 
owned Il6-annas share in Mouza Pardi and 
4-annas share in Mouza Bhagi Mahari 
Tahsil Ramtek, died without issue; leaving 
two widows, Saraswati and Bhagirathi. 
There were disputes between the widows as 
to the possession of the property and Saras- 
wati attempted to take possession of the 
property at Bhagi Mahari by force. For 
that purpose she engaged the assistance of 
some badmashes from Nagpur, and the pre- 
sent accused, who is a lad of about 17 or 18 
accompanied her party to Bhagi Mahari- 
He himself says he went in the capacity of a 
cook. Bhagirathi’s mukhtear, Mahadeo, lives 
at Pardi, and the house of Sheoram Patil at 
Bhagi Mahari was in charge of Bapu Awari 
on behalf of Bhagirathi. On Saraswati and 
her party demanding the keys Bapu refused 
to give them up, and it appears that he was 
struck by the accused. Ultimately he gave 
up the keys. The following morning an 
altercation is alleged to have taken place 
‘between Bapu and the accused, in the 
course of which the accused stabbed Bapu 
in the stomach with a knife, causing his 
death. 

There is no evidence as to the actual 
circumstances of the murder, but itis not 
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disputed that there was an attempt by Saras- 
watiand her party to take possession by - 
force of the property at Bhagi Mahari and 
that Bapu who was in the service of Bhagi- 
rathi was stabbed. It seems probable that 
he was stabbed by some member of Saras- 
watis party. Before dealing with the 
evidence it may be observed that the present 
accused was not only a stranger in the vil- 
lage but also the youngest and most in- 
significant member of the party of Saras- 
wati, and, therefore, it seems unlikely that 
Bhagirathi’s party would accuse him falsely 
of the murder if it were really committed 
by some other more influential man. ‘It 
might, of course, be argued that the accused 
is being sacrificed in order to save somebody 
of greater influence, but this would not be 
supported by Bhagirathi’s party. . 

The only witnesses who give direct evi- 
dence against the accused are P. W. No. 1, 
Mahadeo mukhtear of Bhagirathi, P. W. 
No. 4, Laxman also in the service of 
Bhagirathi, and P. W. No. 6, Bajirao Bhat. 
Ceitain witnesses from the village were also 
called, but they do not altogether support 
the prosecution, probably from fear ofethe 
accused's party. | 

There has been a good deal of argument 
on the subject of Vithal Prasad, P. W. No. 10 
with the object of showing that he had gone 
to the village on behalf of Bhagirathi, The 
learned Sessions Judge has -discussed this 
question at very greatlength. Vithal Prasad 
had very shortly before this occurrence 
been Saraswati’s manager. He appears to 
be a man of dangerous character, It is 
sought on behalf of the defence to show that 
he was in the service of Bhagirathi at the 
time of this occurrence because he directly 
contradicts the evidence of the prosecution 
witnesses as regards the accused and tells 
much the same story as Kisan Mhali, P. W. 
No. 12 who admittedly is one of the party 
of Saraswati. Wedo not think it is neces- 
sary toadd much to what the learned Ses- 
sions Judge has said on the subject. In the 
first place it is extremely improbable that 
Mahadeo, the mukhtear of Bhagirathi, would 
apply for assistance against Saraswati to a 
person who, on his own admission, has been 
in charge of Saraswati’s interests up to a 
few days before these occurrences. It has. 
also been pointed out by the learned Sessions ` 
Judge, that it was only on the morning on 
31st October 1923 that possession was taken 
by force of the property at Bhagi Mahari 


by Saraswati's party,and-there was not time 


~ 
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for Mahadeo to communicate with his 
Pleader Mr. Deshpande at Nagpur in order 
to engage the services of Vithal Prasad. 
Vithal Prasad says that Mr. Deshpande 
came to him in the morning of 3lst October 
1923, whereas Mr. Deshpande and Mahadeo 
altogether denying having engaged Vithal 
Prasad. . The news of the forcible possession 
could not have reached’ Nagpur by that 
morning. We cannot rely on the word of 
Vithal Prasad against that of Mr. Deshpande 
and Mahadeo. ‘Ihe principal fact on which 
the defence relies is the withdrawal of two 
prosecution cases by Mahadeo against Vithal 
Prasad. There were two cases pending, one 
under s. 352. and the other under s. 195 of the 
Cr. P. C. against Vithal Prasad. The case 
under s. 352 was dismissed for non-appear- 
ance of Mahadeo, the reason being that the 
hearing of the case coincided with these 
events atBhagi Mahari, and Mahadeo wascon- 
sequently unable to leave the village. The 
explanation for the withdrawal of the other 
cass is that a compromise was effected with 
Vithal Prasad. The explanation is not alto- 
gether a satifactory, but there is no reason 
to suppose that the finding of the Sessions 
Judge that Vithal Prasad came to the village 
on behalf of Saraswatiis wrong. He himself 
has admitted that heslept:and took his food, 
with Nane Tembhekar, a leading member 
of Saraswati's party. It has been suggested 
that the -leaders of these two opposite fac- 
tions simply made a show of opposition in 
order to earn their fees, but as Saraswati 
herselfand Mahadeo, the mukhtear of Bha- 
girathi were both in the village their . res- 
pective parties would hardly have frater- 
nised under their’ very eyes. We have no 
doubt that the view of the learned Sessions 
Judge, is correct and that Vithal Prasad, 
who in the Mushafari book is described as 
“manager” had come there on behalf of 
his former employer Saraswati. Even, how- 
ever, if his view is wrong and Vithal Prasad 
has been engaged specially by Bhagirathi, 
he is not a person on whose word reliance 
could be placed, so that his statement should 
be preferred to those of the other witnesses, 
and as the learned Judge, has pointed out he 
is contradicted by the panchnama which 
he himself wrote and which gives the name 


- of the accused as the person who stabbed 


Bapu. 
The story of the witnesses, P. Ws. Nos. 1,4 


and 6, is that on the morning of the lst 
November last while the respective parties 
were -endeavouring to settle the matter in 
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the Bada of Sheoram Patil, the accused 
went out with a lota in his hand and aïter 
sometime returned running with a blood- 
stained knife in his hand, saying that he 
had stabbed Bapu, and he was shortly after- 
wards followed by Bapu who had a punctur- 
ed wound in his side and stated that he 
bad been stabbed by the accused. The 
accused then ran to the Bada of Anand Rao, 
who is a relative of Saraswati. Bapu’s 
wound was bandaged but he died. Im- 
mediately after this occurrence a report was 
made to the Police Station at Parseoni, and 
itis to be observed that the name of the 
accused occurs in this report as the persou 
who stabbed Bapu. This report was written 
by Rajaram, P. W. No. 3, and was taken by 
Amrita Kotwar, P. W. No. 2, to the Police 
Station. The accused’s name was thus 
known from the very first as having stabbed 
Bapu, and Rajaram says that he got the 
name from the Kotwar, though the latter 
denies this and says that he did not know 
the name but only knew that Bapu had been 
stabbed by a Pahelwan from Nagpur. 


None of the prosecution witnesses pro- 
fesses to have been an eye-witness. We do 
not know the circumstances under which the 
accused stabbed Bapu, but the presumption 
is that they are connected with the dispute 
about possession of the Bada in the course 
of which theaccused had struck Bapu the 
day before. We agree with the Sessions 
Judgein holding that the report made by 
Bapu regarding the taking of possession to 


the Police is admissible under s. 32, cl. (1) 


of the Evidence Act, and although he did 
not mention the name of the assailant, 
which he did not know he pointed out the 
accused as having struck him to Mahadeo 
mukhtear on his arrival. 


The story told by Vithal Prasad and 
Kisan Mhali, P. W. No. 12, who is one of 
Saraswati's party, that the accused came 
running and said he had been assaulted by 
a, certain person does not appear to be true. 
Although the witnesses from. the village do 
not support the evidence of- P. Ws. Nos. |, 
4and 6 in all respecis, probably from fear 
of the accused's party, Barkoo, P. W. No..8, 
says that he saw the accused running from 
the direction of the Akhar to Sheoram’s 
bada with a lota in his left hand and a 
knife in his right hand,and Bapu came 
shortly afterwards with a wound in his ribs. 
He also admits in cross-examination that 
the knife was blood-stained. 
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Kisan Dhimar, P. W. No. 9, saw the boy 
running from the direction of Akhar to- 
wards Sheoram’s bada with a knife in his 
hand and states that he was shortly after- 
wards followed by Bapu who was crying 
that he was dying. Both these witnesses 
have resiled from their statements before 
the Committing Magistrate. The knife was 
recovered from the bath room in Anandrao’s 
house by the Sub-Inspector on the in- 
formation given by the Kisan Mhali (P: 
W. No. 12), although Kisan now attempts to 
deny this. 

The whole of the evidence has been 
exhaustively discussed by the learned Ses- 
sions Judge. The knife has been identified 
by a number of witnesses as the one which 
the accused was carrying andit has been 
found by the Imperial Serologist to be 
stained with human blood. In these cir- 
cumstances we have no reason for disagree- 
ing with the view taken by the learned 
Sessions Judge who has discussed the whole 
of the evidence in detail. The accused 
himself has admitted that when Bapu 
came to the bada of Sheoram after he 
had been stabbed, accused ran to Anandrao’s 
house. 

The suggestion that Bapu was killed by 
one of his own party because he had given 
‘up the keys disposed of by the fact that 
Bapu made a complaint to the Police tnat 
he had been compelled to hand over the 
keys. Jf the party of Bhagirathi, that is 
to say Mahadeo mukhiear, wanted to get 
up a false case, he would bave selected 
some more important person and not this 
boy as the assailant of Bapu and would 
have deposed or got men to depose that 


the incident occurred in their presence, 


whereas no witnesses were called to say 
that they actually saw Bapu being stabbed 
and we are entirely in the dark as to how 


the incident occurred. In all probability). 


the learned Judge thinks it was connected 
with the assault on Bapu by the accused on 
the previous day. 

In these circumstances there are no 
grounds for differing from the view of the 
learned Sessions Judge that the offence of 

“ murder is proved against the accused, but 
in view of the fact that his age is given as 
17 or 18, that we do not know the circums- 
tances which led him to stab Bapu and 
that the Sessions Judge himself finds the 
accused to be araw youth with no experi- 
ence of the world, we are of opinion that 

ethe sentence of death passed upon him 
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should be reduced to one of transportation 


for life and we reduce it aceordingly. ; 
ZK. Sentence altered. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 957 oF 1924. 
December 18, 1924. 
Present:—Mr, Justice Zafar Ali. 
RANJIT SINGH TAJWAk—ACCUSED 
APPELLANT 

versus 
EMPEROR—RESPONDENT. 
Penal Code (Act XLV of 1860), s. 124-A—Evidence 
Act (I of 1872), s. 114, Illus. (f)—Exciting disaffec- 
tion towards Government—Publication of pamphlet— 


Authorship, proof of-—-Name appearing on title page, 
whether sufficient. 

In the absence of any other evidence the mere fact 
that the title page of a pamphlet bears a certain name 
does not justify the conclusion that a person bearing 
that name, and nobody else, could be the author and 
publisher of the pamphlet. The prosecution must 
prove by evidence that the accused is the author or 
publisher of the pamphlet. [p. 357, col. 1] ° 


Criminal appeal “from an order of the 
Magistrate, First Class, Amritsar, dated the 
12th September 1924, 

Mr. G. S. Salariya, for the Appellant. 

Mr. C. E. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 

Jd UDGMENT.—This is an appeal from 
a conviction and sentence under s. 124-A of 
the Indian Penal Code. The charge against 
the appellant is that he isthe author and 
publisher of a poem in gurmukhi styled 
“Kale te Gore de.sawal jowab” which 
brings into hatred or contempt or excites 
disaffection towards the Government es- 
tablished by law in British India. Being 
a non-co-operator he did not defend him- 
self and did not state whether he was the 
author or publisher of the book or not. 
The question whether he was, was disposed 
of by the Magistrate thus :— ; 

“The name of the author Bhai Ranjit 
Singh Tajwar accused is printed on the 
title page of the booklet and it is clear 
proof of the fact that he alone is the author 
and publisher of the said pamphlet. 
There is no rebuttal on this point and I. 
decide the question against the accused.” 

It is contended in this Court that the 
appellant was not the author and publisher 
of the pamphlet and that there is no evi~- 
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dence on the record to show that he was. 
Mr. Noad, who appears for the Crown, 
admits, that there is nu evidence on this 
point but refers to illustration (f) tos. 114 
of the Evidence Act according to which 
the Court may presume that the common 
course of business has been followed in 
particular cases, and he urges that it should 
be presumed in the present case that 
the appellant wasthe author and publisher 
of the poem. This presumption could be 
made ifthere were anything to show that 
the accused had no namesake or that his 
name could not have been adopted by any 
other person. In the absence of all evi- 
dence, the mere fact that the title page 
of pamphlet bears his name does not 
justify the conclusion that he and nobody 
else could be the author and publisher 
thereof. This being so there is no evi- 
dence on the record to attribute the author- 
ship of the book to him. 

I, therefore, accept the KANEA set aside 
the conviction and sentence and order that 
a o aa be released from Jail forth- 
with. « 


Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 643 or 1924. 
‘December 17, 1924. 
Present:—Mr. Justice Ryves. 
KEWAL—Accusep—APPLICANT 
VETSUS 

TUFAIL AHMAD-—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 448—Criminal 
trespass—F'ormal possession delivered in execution of 
decree—Actual possession remaining with accused— 
_ Offence. 

Where formal possession of a house is delivered to’ 
a decree-holder under a dakhalnama, the judgment- 
debtor remaining in actual physical possession of the 
houss, the latter cannot be said to be guilty ofan 
offence under s. 448 of the Penal Code. 

In the matter of the petition of Gobind Prasad, 2 A. 
465; 1 Ind. Dec. (N. 8.) 866, followed. 


Criminal revision against an order of the 
Sessions Judge, Meerut. i 

Mr. Hamid Hasan, for the Applicant. 

“The Assistant Government Advocate, for 
the Crown. 
.« SUDGMENT.—On the facts as they 
‘appear in the judgment of the Jearned 
Judge it seems -to me that, having regard 
to the decision of this Court In the matter 


PATTABL GHETTY V. GOPALA CHETTY. 


a 
of the petition of Gobind Prasad (L, 
offence of criminal trespass has not os 
made out. 

It has been argued that, as a matter 
of fact, the decision arrived at by the 
Magistrate on the evidence of the case was 
to the effect that the applicant had been 
turned out of the house and that the pos- 
session ofit had been made over to the com- 
plainant who had, afterwards, been forcibly 
ousted by the applicant. If those were 
the real facts then obviously the conviction 
would be right, but I do not think that 
the First Court really meant that, what it 
said was that “the dakhalnama is a deci- 
sive proof that the complainant was put 
in possession of the house and that the - 
accused, Kewal, was ousted by an order of 
the Court.” The dakhalnama apparently 
only gave formal possession of the house 
and actual physical possession was not 
given, as would appear from the findings 
of the learned Sessions Judge. On those 
findings, having regard to the ruling of 
this Court, which is binding on me, I must 
hold that the offence is not proved. 

. I accordingly allow the application and 
acquit the applicant of the offence charged 
and direct that the fine, if paid, be re- 
a < 


K. Application allowed. 
a 2 A, 465; 1 Ind. Dec. (N. s.) 866. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 116 op 1924. 

l November 6, 1924. 

Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

L. PATTABI CHETTY—-PLAINTIFF 
—— Å PPELLANT 
versus 
GOPALA CHETTY AND OTHERS-— 


DEFENDANTS Nos. 2 AND 3—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 195, 476, 
176-A—Sanction to prosecute granted before amend- 
ment of Code—Lapsing of sanction—Procedure— 
Superior Court, power of, to make complaint. 

Section 476A. of the Cr. P. C . does not empower a 
superior Court ta do what a subordinate Court had 
no power to do. 

Where before the eadeni of the Cr. P. O: a 
subordinate Court granted sanction for the pro- 
secution of a person in respect of an offence mentioned 
in s, 195 of the Code, but the sanction lapsed owing 
to the subsequent amendment of the Oode : 
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Held, that the remedy of the complainant was to 
move the subordinate Court to make a complaint under 
the amended s. 476 of the Code and not to move a 
superior Court under s. 476-A of the Code to make 
a complaint. 


Appeal against an order of the District 
Court, Coimbatore, in O. P. No. 96 of 
1923, dated the 7th February 1924, (O. P. 
No. 2 of 1923 on the file of the Court of 
the District Munsif, Gobichettipalayam). 

i Mr. K. Narasimha Iyer, for the Appel- 
ant. 

Messrs. Krishna Aryaand Veeraraghavalu, 
for the Respondents, 

JUDGMENT. —We think that the 
District Judge’s order is without jurisdic- 
tion. He had jurisdiction to interfere 
under s. 476-A of the Cr. P. C., and file a 
complaint only in two contingencies (a) that 
the District Munsif had not made a com- 
plaint under s. 476; (b) that he had rejected 
an application to make a complaint. Con- 
tingency (b) does not apply obviously. As 
to contingency (a) the District Munsif had, 
no doubt, not made a complaint under s. 
476. But when he passed his sanction 
order, he had no power or jurisdiction to 
make such a complaint which must be a 
complaint under the amended s. 476, since 
that section was not then in force. We 
cannot hold that s. 476-A was ever intend- 
ed to apply to a case of a Court not invok- 
ing a power which it had never power to 
invoke. 

The lower Courts order is, therefore, 
without jurisdiction and is, therefore, set 
aside. It is open to respondents to proceed, 
as they should have done, when the sanc- 
tion order lapsed by the passing of the 
amended Cr. P. C., by moving the District 
Munsif's Court to make a complaint. 

V. N- V. Order set aside, 

(eo 


ALLAHABAD HIGH COURT. 
CriminaL APPEAL No. 250.or 1925. 
May 4, 1925. 
Present :—Mr. Justice* Banerji. 
RAM CHARAN DAS— APPELLANT 
VETSUS 
EMPEROR—RESPoNnDENT. 
_ Criminal Procedure Code (Act V of 1898), ss. 476, 
s JOB “Offence which appears to-ave been committed,” . 
ey ee ‘complaint to 
> RTT A rin ze DAYA ia Lan Se far e fy 2" 
APEG a Court, poinet Fe aca ct eai 
“nie ngg tb Jenek enu Irie: due ori ol 


had 
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The intention of the Legislature is that in cases of 
appeals under s. 476-B of the Cr. P. O. the Appellate. 
Court should re-consider the entire matter on the 
merits, and while allowing reasonable weight to the 
opinion of the Court below should nevertheless re- 
consider the question of the propriety of the order 
appealed against upon a complete review of the entire 
facts. If the Appellate Court is not satistied that 
a prima facie case has been made out the order 
appealed against must be set aside. [p. 358, col. 2.] 

The words “offence which appears to have heen 
committed" in s.476o0f the Cr. P. C. mein that the 
facts before the Court unless rebutted show that an 
n~ has been committed. [p. 358, col. 2; p. 359, col. 

Criminal appeal from an order of the 
Sessions Judge, Mainpuri, dated the 27th 
of February 1925. 

Mr. Hazari Lal 
lant. 

The Assistant Government Advocate, for 
the Crown. l 

JUDGMENT. —Thbis is an appeal under 
s. 476-B of the Or. P. C. against an order of 
the District Judge of Mainpuri directing 
the appellant to be prosecuted under s. 193 
of the Indian Penal Code in respect of cer- 
tain false statements. The first point to con- 
sider in this case is what aré the duties 
of an Appellate Court in cases inswhich an 
order is made by the lower Court direct- 
ing the prosecution of any one. Section 
476-Bhas been enacted by Act X VIII of 1923, 
and the same Act has omitted original sub- 
s. 6 of s. 195, which gave the Appellate 
Court power of reviewing an order granting 
sanction or an order by a Court instituting 
a complaint. Chapter XXXI of the Cr. P. 
C. lays down. the ordinary procedure and 
powers relating to appeals -against con- 
victions or acquittals, Section 476 B em- 
powers the Appellate Court in appeai to 
direct the withdrawal of the complaint, or 
in cases where the First Court has refused 
to complain may itself make a cem- 
plaint: I am of opinion that the Legislature 
intended that the Appellate Court in 
cases of appeals under s.476-B of the Cr. 
P. C. should re-consider the entire matter 
on the merits, and while allowing reason- 
able weight to the opinion of the Court 
below, should nevertheless re-consider the 
question of the propriety of the order 
appealed against upon a complete review 
of the entire facts. If the Appellate Court 
is not satisfied that a prima facie case has 
been made out, the order appealed against 
must be set aside. The words “offence which — 
appears to have been committed” seem to me 
to.-have, been sused by the Legislature to 
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less rebutted show that an offence has been 
committed. 

Now coming to the facts of the case, 
on the 18th of October 1924, one Shiam 
Lal brought a suit for recovery of Rs. 134 
on a bond dated the 18th of April 1920 
in the Court ofthe Munsif of Shikohabad. 
The munsarim of the Munsif’s Court in the 
ordinary course of business reported that 
the bond on which the suit was based had 
the words “chhah mah” after the words 


“ek sal” and that the former words appeared . 


to be written in a different ink. He further 
reported if one year was the stipulated 
period, the suit was not within time. On 
the office report being brought to the notice 
of the learned Pleader for the plaintiff, he 
made a statement which appears to me 
not to contest the munsarim’s report. The 
Munsif directed the plaintiff to appear be- 
fore him personally on the 25th of October. 
On the 24th of October a compromise was 
filed in Court in which it was stated that 
the defendant had paid the entire money 
sued upon, and the plaintiff admitted 
having received the money from the de- 
fentlant, and the plaintiff did not claim 
his costs. On the 25th of October this 
application was verified by both parties. 
lt appears that the Munsif was very sur- 


prised that the defendant, who had con- 


tradicted the original loan on the 18th of 
April 1920 should have at once satisfied 
the plaintiff's claim after the plaint had 
been filed. 

The Munsif held an enquiry into the 
question of whether the bond in suit was 
for one year, or whether the words ‘‘chhah 
mah” had been interpolated. After taking 
down the statement of the present appel- 
lant Raran Chan Das on the 3lst of October 
1924, he recorded the statements of Shiam 
Lal, ‘Kharagijit, marginal witness, and the 
defendant Randhira Chamar, and passed 
an order under s. 476 of the Cr. P. C., 
and made a complaint against Shiam Lal 
to the District Magistrate of Mainpuri. An 
appeal was filed by Shiam Lal before the 
District Judge under s. 476-B of the 
Or. PG. The learned Judge allowed the 
appeal of Shiam Lal and “directed notice 
to issue to the petitioner Ram Charan Das 
to show cause why he should not be pro- 
secuted under s. 193 of the Indian Penal 
Code for having falsely stated on the 31st 
of October 1924 that the words “chhah 
mah” were not written bv him, and that 
the time for re-payment in the bond was 
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only one year and not one year'six months, 
On the 27th of February 1925 the learned 
Judge passed an order in the following 
terms :—"In pursuance of the notice issued 
by the Court against Ram Charan Das he 
put inappearance through a Counsel. I have 
heared the learned Advocate for Ram 
Charan Das but I see no good grounds 
why the prosecution of ‘Ram Charan Das 
under s. 193 of the Indian Penal Code 
should not be ordered. There is a strong 
prima facte case to prove that he made 
the following false statement before the 
Munsif of Shikohabad. on 3lst of October 
1924 knowing that the statement made by 
him was false and not true.” He then 
set out the false averments and directed 
that the appellant be prosecuted under 
s. 193 of the Indian Penal Code, and he 
further directed that the case be sent to 
the District Magistrate of Mampuri for 
trial. It is against this order that an appeal 
has been filed. As no reasons are given 
to enable me on appeal to decide whether a 
prima facie case has been made out, I have 
examined the record of the case ‘against 
Shiam Lal. 


The learned Judge in his order of the > 


3rd of February 1925 in the appeal of 
Shiam Lal said :—“I think the view taken 
by the munsarim of the Munsif’s Court 
and the learned Munsif himself is erro- 
neous... 1 see absolutely no difference in 
the ink of the words “ek sal” and the 
words “chhah mah”, and I wonder how 
it was that the munsarim’ came to report 
that the words “chhah mah” werein differ- 
ent ink. I have examined: the document 
in question and I am unable to agree with 
the view taken by the learned Judge. 
The words “chhah mah” are not only written 
in different ink but the angle at which the 
lines forming the words ‘chhah mah” are 
written is different from thatof the whole of 
the rest of the document. The learned Assis- 
tant Government Advocate who.also exa- 
mined the document was unable to say 
that the ink with which the words “ chhah 
mah” was written was the same asthe rest 
of the document, An examination of the 
document was made with the help of a 
powerful magnifying glass. I am of opi- 
nion that the view taken by the learned 
Munsif about the document wes correct. 
T have also examined the other evidence 
in the case, and [cannot undcrstand how 
Kharagjit,.an illiterate persoo, could have 
identified the bond, and could have re- 
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membered the exact period for which the 
loan was given. I am not impressed by 
the evidence of Randhira Chamar as it 
seems to me surprising that he waited for 
such a length of time to re-pay the bond, 
and a few days after the suit was institut- 
ed, he satisfied it out of Court. 

The result is that no case has been made 
out for the prosecution of Ram Charan 
Das the appellant. I allow his appeal and 
set aside the order of the District Judge 
dated the 27th of February 1925 direct- 
ing the prosecution of the appellant under 
s. 193 of the Indian Penal Code and direct 
him to withdraw the complaint. 

Z. K. ~ Appeal allowed. 


lr 


MADRAS HIGH COURT. 
December 8, 1924. 
Present:—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, 

Mr. Justice Beasley and Mr. Justice 

Srinivasa Iyengar. 
Inthe matter of G. NARASIMHACHARIAR, 
B. A,B. L, HIGH COURT VAKIL, 


KUMBAKONAM. 

Legal Practitioners Act (XVIII of 1879), s. 18-— 
Professional misconduct--Misappropriation of client's 
money— Punishment. 

A Vakil was retained by two persons one of whom 
wasa gosha lady and the other an oldman. They 
were the plaintiffs in a suit in which there stood a 
certain sum to their credit in Court. The Vakil drew 
the money out of Court, but failed to pay the amount 
to the clients on the ostensible ground that he could 
not interview the lady and that the old man could not 
give a valid discharge. The same Vakil was. handed 
a certain sum of money by another client, a defendant, 
with instructions to admit the plaintiff's claim to 
that extent and to deposit the amount in Court. 
The Vakil misappropriated the amount and without 
the client’s knowledge obtained adjournment after 
adjournment ofthe case and ultimately confessed 
judgment for the whole amount of the plaintiff's 
claim: 

Held, (1) that a man guilty of two such grossly 
dishonest and improper actions could not safely be 
allowed, to be entrusted with the interests and monies 
of future clients; [p. 361, cols. 2.] 

(2) that the cases were of such gravity that in justice 
to the public and the profession, the Higl Court could 
do no less than order that the Vakil be struck off the 
rolis. [rbid.] 

Case referred for the orders of the High 
Court by the District Judge, West Tanjore, 
in his letter, dated the 18th September 
1924, in the matter of a High Court Vakil, 
practising at Kumbakonam, 


In the matter of NARASIMHACHARIAR. 


[88 I. ©. 1925] 


Mr. K. S. Krishnansami Iyengar, for the 
Vakil. 

The Advocate-General, for the Reference. 

JUDGMENT. —In this case a High 
Court Vakil practising at Kumbakonam 
has had three charges made against him 
in relation to his professional conduct 
which have been sent up to this Court by 
the District Judge, West Tanjore. 

We think thatthe third charge, which 
admittedly has not been perfectly investigat- 
ed, is one in which it would not be possible 
to say with certainty that a case of profes- 
sional misconduct has been proved. | 

There remain two other charges the facts 
of which have been fully investigated and 
reported upon by the learned District 
Judge and, as his findings of fact are not 
controverted, I will shortly summarise what 
they are. In the first case the Vakil was 
retained by two persons one of whom was a 
gosha lady and the other was an old man. 

They were the plaintiffs in a suit in 
which there stood to their credit in Court 
asum of Rs. 1,218, and it is not disputed 
that the. Vakil drew that money out of 
Court. It was, of course, his duty to pay 
it over to his clients, and the only answer 
he has is that he could not interview 
the gosha lady and that he did not know 
that the other litigant could give him a 
valid discharge. Iltis a poor excuse, þe- 
cause there can be no doubt that the 
man in the case could have got the gosha 
lady, who was not gosha to him, to exe- 
cute a proper discharge. Buta yet easier 
course was open to the Vakil; if he was 
in that position, he could have paid back 
that money, which he had taken out, into 
Court and stated his reasons for doing so; 
and, indeed, so long ago as the 29th of 
August the District Munsif reported to 
the District Judge that he had in fact 
directed the Vakil, if he was bona fide 
embarrassed about getting a proper dis- 
charge, to put the money back into Court 
where it would be received. That is the 
first charge. It involved the loss to the. 
clients of a substantial sum of money. 

The next charge relates to a much graver 
matter. In that case the Vakil appeared 
on behalf of the defendant in a mortgage 
suit. Ths defendant’s attitude was that, 
although something was due, it was a great 
deal less than what was claimed in the 
suit. It is unnecessary to go into the 
details of that defence but it broadly 
came to this, that, owing to. the refusa! 
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of the plaintiffs to take his money at a 
time when he was willing to pay it, they 
had inflated the claim by claiming in- 
terest throughout a long period when 
they could have had the money but would 
not takeit. In these circumstances, the 
clients instructions to the Vakil were to 
admit.that Rs. 760 odd was due, and he 
handed that sum to him with instructions 
to deposit it in Court. The Vakil did 


not deposit it in Court, nor did he dis- 


claim liability formally for the balance of 
the plaintiff's claim. He tried to get adjourn- 
ment after adjournment, doubtless with- 
out informing his client of it; and finally 
on the day of hearing, when he could 
obtain no further adjournments 
longer put off the evil day, he confessed 
judgment for the whole amount due. The 
client instructed somebody else who, on 
the whole matter being gone into, persuad- 
ed the learned Judge that the client had 
been deceived, and the ` learned Judge 
very properly on review restored the casé 
to the list for trial on the merits. But 
the Vakil into whose conduct we are ex- 
amining did not refund the’ money and 
the best he could do was to pass to the 
defendant a promissory-note for the money 
with interest as from the date when it 
was deposited with him. His defence to 
that charge was that he was given the 
money on condition | 
be paid over to anybody if he could effect 
a final settlement with the other side for 
a sum not exceeding the funds in his 
hands. It seems quite clear from the 
record and from the subsequent attitude 
of the Vakil that he made noserious attempt 
whatever to effect a settlement with the 
other side. They had a Vakil in charge 
of their case. whom he does not pretend, 
in the evidence that he gave, that he 
approached in any way. But he throws 
out vague suggestions that he made some 
` proposals to settle with the other side 
directly with the clients. It hardly con- 
forms to the best standard of professional 
conduct that he should try to-go behind 
the back of the professional man on the 
other side with whom he ought to have 
dealt. However, let that pass. He now 
practically admits that he misappropriated 
the money but pleads that he got into 
very serious financial trouble owing to 
expenses of a marriage in his family and 
owing to his having made himself surety for 
a friend who failed to discharge the prin- 
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cipal. liability- and involved him in a debt 
of some Rs. 20,000, Sohe says. That he 
was embarrassed there can be no doubt, 
because the learned Judge has forwarded 
with the papers, and quite properly for- 
warded, for our consideration a large . num- 
ber of judgments and execution proceedings 
taken against this Vakil. 

In these circumstances, what is to be 
done? Hehas had the wisdom to abandon 


the untrue statements of self-justification — 


which he put forward before the District 
Judge. If the question was merely one of 
the amount of punishment tobe meted out 
to him were he standing in a criminal 
dock, that attitude would undoubtedly 
commend itself to the Vourt. But we have 
not only to consider the interests of the 
Vakil even should we believe that his 
repentance is sincere and that his,present 
intention is that he will give no cause for 
further complaint about his conduct, but 
we have to consider the public in a matter 
of this kind and we have also to consider 
the legal profession generally. How can 
we say thata man, who has been guilty of 
two such grossly dishonest and improper 
actions as these, can safely be entrusted 
with the interests and monies of future 
clients. We cannot. Were we to suspend 
him, we should miark our sense of disap- 


-proval of such conduct by a suspension 


so long that it would be practically equival- 
ent to debarring him from ever efficiently 
practising again and also we should prevent 


him from doing what we hope he will en- 


deavour to do, namely ,to put his affairs in 
order and earn his livelihood in some other 
walk of life. 
gravity that we feel that, in justice to the 
public and the profession, we can do no 
less in this case than order that the Vakil 
be struck off the rolls. The sentence of the 
Court will be that G. Narasimhachari, 


High Court Vakil, be struck off the rolls . 


of this Court. —<ć | 
V. N. V. Vakil struck off the rolls. 
sK 
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NAGPUR JUDICIAL COMMIS- 

. SIONER’S COURT. 
MiISOELLANEOUS Petition No. 77 or 1924, 
November 10, 1924. 
Present:—Mr. Kotwal, J. C. 
NATHUSING— Acoussp—PsrirroNer 
VETSUS 

EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), s. 352— 
Police Officer, whether can be excluded from Court- 
room—-Duty of Court-—Special treatment accorded to 
Police Officer, effect of. 

Section 352 of the Cr. P, ©. gives power to the 
Court of ordering that any particular person shall not 
remain ‘in the room used by the Court. It makes no 
exception in the case of a Police Officer. 
accused person objects to the presence of a Police 
Officer or other person the Magistrate has to decide 
whether the accused's fear of prejudice to his case is 
reasonable, considering the intelligence and suscepti- 
bilities of the class to which he belongs and not 
merely whether his presencs is convenient or helpful 
to thee Court or the prosecution. In the case of a 
person interested in the prosecution, such as a Police 
Officer, other than the Prosecuting Officer, even where 
the Court itself does not ses sufficient reason to order 
that he shall not remain in the Court-room, if may pus 
it to that or to the Prosecuting Officer whether in view 
of the accused's objection he will withdraw or be 
advised to withdraw from the Court-room. 

lt is not advisable that a Police Officer interested in 
a case procseding before a Magistrate should receive 
exceptional treatment as aszat onthe dais, as such 
treatment is calculated to breed suspicion in the mind 
of the accused. as to the independence of the Magis- 
trate. - 


Application for revision of an order of 
the First Class Magistrate, Hoshangabad. 
Mr. J. Sen, for the Petitioner. 


ORDER.—Idonot think thatany cogent 
ground for transferring the case at this 
stage has been made out. At the same 
time it may be pointed out to the Magis- 
trate, with reference to his remark 
-in his explanation to the District 
Magistrate that there is no lawor ruling 
under which the Police Officers whose 
presence was objected to could be excluded 
from the Oourt, that s. 352, Cr. P. C., gives 
power tothe Court of ordering that any 
particular person shall not remain in the 
. room used, by the Court. It makes no 
exceptions in the case of a Police Officer. 
The Magistrate has not merely to think 
of the help any Police Officer may be able 
to give him or the prosecution; but has 
also to consider ths susceptibilities of the 
accused and the effect which the presence 
of the Police Officer is likely to produce 
in the minds of the accused and witnesses. 
When an accused person objects to the 


preseuce of a Police Officer or other person 
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the Magistrate has to decide whether the 
accused’s fear of prejudice to his case 18 


‘reasonable, considering the intelligence 


and susceptibilities of the class to which 
he belongs and not merely whether the 
presence is convenient or helpful to the 
Court or the prosecution. In the case of a 
person interested in the prosecution such 
as a Police Officer other than the Prosecu- 
ting Officer even where the Court itself- 
does not seé sufficient reason to order that 
he shall not remain in the Court-room,. it 
may put it to that or the Prosecting Officer 
whether in view of the accused’s objection 
he will withdraw or be advised to withdraw 
from the Court-room. In any case it is: 
not advisable that a Police Officer inter- 
ested in the case proceeding before the 
Magistrate should receive exceptional treat- 
ment as a seat on the dats, as it is cal- 
culated to breed suspicion in the minds 
of the accused as to the independence of the 
Magistrate. The application is dismissed. 
Z, K. Application dismissed. 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 141 or 1925. 
April 14, 1925. . 

. Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 
BUDHAN—<Accusrp—APPLICANT 
versus 


EMPEROR—Opposrre Parry. 

Criminal Procedure Code (Act V.of 1898), ss. 110, 
112—Security proceedings—Preliminary order, form of 
—Being member of gang of dacoits, whether ground 
for proceeding—lHvidence of substantive offence, whe- 
ther admissible—Acquittal on previous charge—Evi- 
dence relating to previous charge, whether can be taken 
into consideration. 

A Magistrate who issues an order under s. 112 of the 
Cr. P. C. must be careful to see that the order that he 
is issuing is in the terms of the section which he pro- 
poses to apply. [p. 363, col. 2.] a 

Being a member of a common gang of dacoits is not 
a ground for proceeding against a person under s. 110 
of the Cr. P. C. [ibid.] 

Where proceedings are taken against a person under 
s. 110 of the Cr. P. C. on the ground of his being a 
habitual robber, evidence that bad characters assem- 
ble at his house is entirely irrelevent unless it is evi- 
dence showing that the bad characters were robbers 
or that the assembly was for the purpose of robbery 
and not, for instance, merely for the purpose of gambl- 
ing. [ibid.] 

‘Thereis no warrant for the proposition that evi- 
dence which might possibly form the basis of a charge 
of a substantive offence is necessarily to be excluded 
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in procesdings under s. 110 and cannot form the basis 
of an order under s. 112 and a finding under s, 118 of 
the Cr. P. O. [p. 364, col. 2.] - 

The fact that a person against whom proceedings 
are being taken under s. 110 of the Gr. P. O. was 
acquitted ofa charge brought against him of a sub- 
stantive offence dces not entitle him to have all evi- 
dence excluded of the incident which formed the 
subject of the previous trial. It is entirely a question 
of the value to be attached to the acquittal. If he was 
acquitted on the ground that the case was totally false 
against him no Magistrate or Judge would think of 
taking the case into consideration against him. On 
the other hand if he was only given: the benefit of the 
doubt there is no reason why the incident should not 
be put in evidence and given whatever value it might 
be worth. The fact of acquittal may diminish and 
even destroy wholly the value of the evidence, but 
does not render it inadmissible. [p. 365, col. 1.] 

Criminal revision from an order of the 
Sessions Judge, Bulandshahr, dated the 
dist January 1925. l 

Dr. M. L. Agarwala, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. í 

JUDQOQMENT.—Thbis is a case in which 

security has been taken from three per- 
sons under s. 110 ofthe Cr. P. G. One of 


them Budhan has applied to ‘this Court- 


in revision. He together with the others 
received a copy of an order under s. 112 
of which the following are the material 
terms: “are members of acommon gang of 
dacoits, and that you are dacoits and house 
breakers and thieves by habit and you 
jointly commit offences”. The Magistrate 
found in the following terms at the end 
of his judgment:—‘I, therefore, confirm the 
notice given to the accused and order them 
each to execute a bond, éte., etc.”. As he 
took security for three years the case 


went up to the Sessions Judge who con- . 


firmed his order. The application for 
revision made by Budhan in this Court 
came before Mr. Justice Stuart. In the 
first of the grounds reliance was placed 
upon a ruling of this Court in the case 
of Ram Prasad v. Emperor (1). Mr. Justice 
Stuart referred the case to a Bench because 
he did notagree with the proposition laid 
down inthat case. The argument before 
us has been directed to two points: (1) 
that in view of the ruling to which we have 
just referred the order of the Magistrate 
could not be sustained, and (2) that eli- 
minating the evidence of association as a 
member of a gang of dacoits, there was no 
sufficient evidence remaining to support 
the order of the Magistrate. Much of public 
time and money would be saved in these 
(1) 86 Ind. Cas. 282; 23 A. L.J.18; L.R.GA, 45 
Or.; (1925) A, IL R. (4.) 250; 26 Gr. L. J. 746. 
-J BALRA Turtas 
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cases if the Magistrate who issues an order 
under s. F12 were to be careful to see 
first thatthe order that he is issuing is 
in the terms of the section which he pro- 
poses to apply. We have quoted above 
the order under s. 112 which the Magis- 
trate issued. He there gives the accused 
notice that they’are charged with being 
members of a common gang of dacoits. 
A reference to s. 110 of the Code will show 
that no such phrase occurs in it from 
beginning to end, He goes’ on to say 
“and that you are dacoits.” The word 
“dacoit” similarly does not occur any- 
where in the section. The second error 
is, however, of less importance than-the 
first, but it would have been desirable to 
avoid both. Finally we. note that ‘the 
Sessions Judge in his orderof the 3lst 
of January 1925 says: “Apart from this 
positive evidence there is generalevidence 
of his (Budhan’s) being a habitual robber 
and that bad characters assemble at his 
house." Section 110 does of course make men- 
tion of a habitual robber, but there is no 
such charge permitted by s. 110 as that 
based on having bad characters assemble 
at your house, and evidence, whether there 
be much or little, to that effect is ab- 
solutely irrelevant unless it is evidence, 
and is found to be evidence, showing 
that the bad characters were robbers, or 
that the assembly was for the purpose of 
robbery, and not e. g., merely for the pur- 
pose of gambling. We find, therefore, 
that we must eliminate entirely from the 
notice to the accused, and from the findings 
of the Magistrate and the judge against 
him, the irrelevant matter to which we 
have referred. Before leaving this ques- 
tion we may refer to the judgment of 
Mr. Justice Mukerji in the caseof Ram 
Prasad v. Emperor (1) to which reference 
has already been made. That case is 
entirely distingishable from the present. 
In that case the notice to the accused was, 
as itis set forth on page 18* of the judg- 
ment, “to show cause why they should 
not be bound over on the ground that 
they were habitual dacoits and belonged 
to the dangerous gang of Dhani and Ram 
Kishen, dacoits’. The charge of being 
habitual dacoits was clearly part and 
parcel of the charge that they be» 
longed to .the dangerous gang of Dhani 
and Ram Kishen, dacoits. We have al- 
ready adverted to the fact that.no. suéh 
*Page of 23 A. L, J. -[Ed:] 
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charge comes within the terms of s, 110, 
and we should; therefore, have been entirely 
in agreement with the learned Judgein 
setting aside the order for security in 
that case. That case has, however, been 
_pressed upon : us, and we have little 
doubt thatit was so pressed upon Mr. 
Justice Stuart who referred this case to 
a Bench as authority for a much wider 
proposition, namely, that evidence indicat- 
ing the commission of a substantive 
offence punishable under the Indian Penal 
Code or other Act dealing with substan- 
tive offences is inadmissible in proceedings 
under.s. 110. We donot think that such 
a proposition can possibly be supported. 
Fhe case which we have just mentioned 
does not even purport to go so far. It 
dealt with a state of facts which did not 
come within s.110 of the Cr. P. ©. and did 
fall within s. 400 of the Indian Penal 
Code. It is ture that Mr. Justice Mukerji 
used the words “being a member of a 
gang of dacoits is a definite offence de- 
fined and. punishable under the Indian 
Penal Code and it was for that reason 
that under the preventive sections action 
could not be taken for having committed 
a specific offence’; but it is clear from 
his preceding remarks that he was only 
suggesting an explanation, a suggestion 
with which we agree, of why the Legisla- 
ture had thought it unnecessary to insert 
in s. 110 any provision relating to associ- 
ation with a gang of dacoits and was very 
‘far from holding that the fact that evi- 
dence points to the commission of a 
substantive offence punishable as such 
renders it inadmissible in a case under 
s. 110 of the Cr. P.C. The latter proposi- 
tion is on a wholly different footing from 
that which Mr. Justice Mukerji was ap- 
proving. It is quite impossible to hold, 
and there is no justification in the terms 
of s. 110 for holding, that because there 
is some evidence thatasubstantive offence 
has been committed, that evidence cannot 
form part of the evidence upon which an 
order under ss. 110 and 118 can be based. 
We need only take a particular case, If 
. a witness comes into Court and says that 
the general repute of Ais that heis an 
habitual thief that evidence is clearly ad- 
missible. Is the evidence of the witness to be 
ruled out because in cross-examination he 
gays: “my reason for saying this, amongst 
other things, is that Lam certain that he 
is the man I saw stealing my property, 
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and I have heard from many persons that 
he is believed to be the man who stole 
the property of B, C, Dand E on various 
dates”. His evidence is clearly directed 
to a specific substantive offence punish- 
able as such, but it is quite clear 
that if he has no other evidenceto sup- 
port him, it would be futile to institute 
a substantive case. Yet there could hardly 
be better evidence to show the real reason 
why the. accused had earned the general 
reputation of being a habitual thief. We 
hold, therefore, thatit is impossible to ac- 
cept the proposition that evidence going 
to show that asubstantive offence had 
been committed, or in other words evidence 
which might possibly form the basis of 
a charge of a substantive offence, is ne- 
cessarily to be excluded in proceedings 
under s. 110, and’ cannot form the basis 
of an order under s. 112 and a finding 
under s. 118. 

After eliminating, then, that portion of- 
the notice which charges the accused with 
being a member of a gang of dacoits, we 
have remaining a notice which charged 
him with being an habitual thief and 
robber, and we have to consider whether 
there is any evidence on the record which 
could reasonably and properly in the exer- 
cise of judicial discretion be believed 
by the Magistrate and Judge as establish- 
ing that charge. Without weighing our- 
selves the exact value of the evidence, - 
which we think we are not entitled to 
do inrevision except in exceptional cases, 
we find that there is ample evidence upon 
which the lower Courts could, in the 
exercise of their judicial discretion, come 
to the opinion that the accused was an 
habitual robber and thief. It is unneces- 
ary for us to detail all the evidence to 
which the Magistrate and the Sessions 
Judge referred. There is some of it which 
is clearly wholly irrelevant to the charge, 
either as ib was madein the order under 
s. 112, or in the form to which we have 
amended it. Ib is quite irrelevant that 
the accused wasa gambler. The fact that 
he gathered bad characters at his house 
does not gofar enough to be in itself 
relevant. It would have been necessary 


“to show that these bad characters were 


robbers, or were gathered there for the 
purpose of robbery or theft. In the 
they might 
very well have been gathered there for 
the purpose ofgambling. After eliminat- 
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ing this and” other evidence which is 
wholly irrelevant to the charge, we think 
there is ample grounds to justify the 
order. The only “further criticism as to 
the admissibility of some of this evi- 
dence which we need particularly note 
is the suggestion that because the accused 
had been acquitted in twoof the numer- 
Ous cases put in evidence 
no evidence of the allegations made 
those cases against him was admissible. 
We cannot agree to the general proposi- 
tion that the fact that he has been acquitted 
entitled the accused to have all evidence 
excluded of the incident which formed 
the subject of his trial. It is entirely a 
question of the value of that acquittal. 
It is perfectly certain that if he 
was acquitted on the ground that 
the case was totally false “against him, 
no Magistrate or Judge would think 
of taking it into consideration against 
him. On the other hand, if he was only 
given the benefit of the doubt there is no 
reason why the incident should not be 
put in evidence and given whatever value 
it might be worth. As this argument 
was pfessed upon us, we may give a “simple 
illustration. A is charged with having 
committed dacoity. The evidence ag ainst 
him is based on'that of two approvers with 
a certain amount of corroboration. The 
accused or his friendsbribe the approvers to 
resile from their statements. The result is 
that the balance of the evidence is sufficient 
to raise a suspicion against. him, but not 
sufficient to justify finding him guilty. Sub- 
sequently the approvers are put on their 
trial, and at that trial conelusive evidence 
-is forthcoming that the accused and his 
friends bribed them to resile. Could any 
body reasonably say that the evidence of 
the fact that he had been suspected 
and charged with having committed 
a dacoity ought to be excluded in pro- 
ceedings under section 110? We hold, 
therefore, that the fact that an accused 
person has been acquitted of a particular 
charge may diminish, will diminish in 
many cases and may even destroy wholly 
the value of the evidence, but does not 
render it inadmissible. We may add that 
Mr. Justice Mukerji has since seen the 
view that we have expressed above in 
regard to the case reported as Ram Prasad 
_v.fimperor (1) and entirely concurs in our 
interpretation of his judgment therein. For 
the reasons we have given we see no reason 
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to interfere with the order of the Magis- 
trate, and the application is dismissed. 

Z. K. Application dismissed. 





LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 1094 or 1924. 
February 25, 1925. l 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Zafar Ali. 
GULAB AND ANOTAER— CONVICTS 
—ÅPPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. l 

‘Penal Code (Act XLV of 1860), $. 802—Death caused 
by hatchet blow by one acewsed—Second accused present 
but not taking part im assault—Murder—Sentence. 

Gand C two brothers proceeded to the*house of 
the deceased, the former being armed with a hatchet 
and the latter withastick. On arriving at the house 
of the deceased G gave a blow on the neck of the 
deceased with the hatchet as the result of which the 
latter died. C did not use his stick but stood near 
while G attacked the deceased: 

Held, that both Gand C were guilty of the offence 
of murder and that while G fully deserved the 
punishment of death, C who appeared to be acting 
under the influence of his brother and had ‘inflicted 
noinjury upon the deceased, should be sentenced 
only to transportation for life. 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 19th November 


, 1924. 


Sayad Mohsan Shah, for the Appellant. -- 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—On the night of the 
23rd, 24th September 1924, Fazal Illahi, a 
Mochi of the village Charah in the District 
of Rawalpindi, was assaulted with a hatchet, 
while he was sleeping in the courtyard of 
his house. The medical witness, who con- 
ducted the post mortem examination, found 
an incised wound on the neck of the de- 
ceased; and declared that death was due 
to shock and hemorrhage. The Sessions 
Judge of Rawalpindi has convicted the 
appellants, Gulab and Chanu, who are 
brothers of the murder; and has sentenced 
them under 5. 302, Indian Penal Code, to 
death each. * 

Now, Musammat Fazal Jan, the wife of 
the deceased, who was sleeping on the 
night ino question on a charpoy close to 
that of her husband, deposes that she woke- 
upon hearing her hushand's cry and sawe 
Gulab and hanu at the head and foot 


jan 
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respectively -of his- bed. She raised an 
alarm and the culprits took to their heels. 
Her outcry attracted to the spot her neigh- 
bours, and she at once told them that she 
had seen Chanu and Guiab by her hus- 
band’s bed and that both of them had run 


away. One of the neighbours, Shah Sawar, 


P. W. No. 4, who was sleeping in his court- 
yard ata distance of 4 or 5 paces from the 
deceased’s charpoy, confirms the statement 
of Musammat Fazal Jan that she immedi- 
ately informed him of what she had seen 
and he further deposes that he himself saw 
two persons running away from the direc- 
tion of the deceased’s charpoy. Moreover, 
we have the evidence of Khuda Bakhsh, P. 
W. No. 6, to the effect that on the ensuing 
morning Gulab came to him and disclos- 
ed the fact that head killed Fazal Illahi, 
and that bis brother Chanu had also been 
implicated in the murder. Gulab expres- 
sed his desire to seek-the help and advice 
of Bahadur Ali, lambardav, but was told by 
the witness that the lambardar had gone to 
Kahuta and was-not in the village. 

On the 28th of September the prisoner 
Chanu took the investigating party to a 
field close to his house and disinterred 
therefrom a hatchet on which the Imperial 
Serologist discovered traces of human blood. 
Gulab in the confession made by him to 
the Committing Magistrate on the 2nd of 
October, admitted that he had inflicted’ a 
wound onthe neck of the deceased with a 
hatchet, but he tried to make out that he 
did not intend to use the sharp end of the 
hatchet. His brother Chanu also admitted 
that he had’ accompanied Gulab to the 
place where the deceased was sleeping, and 
that he himself was armed with a stick. 
He, however, explained that he did not 
strike the deceased with the weapon but was 
merely standing at a distance of 30 or 40 
paces from his bed. Both the prisoners 


. yesiled from these confessions when they 


were examined again on the 28th of 
October, and attributed them to Police 
pressure, To this explanation they adhered 
before the Sessions Judge. a 
The motive for the murder is given by 
the deceased’s father-in-law, Pira, who is 
collateral of the prisoners. Pira has no 
male issue, and his only daughter Musam- 
mat Fazal Jan was married to the deceased 
about five years ago. It appears that about 
two years before the incident in question he 
married.a youug woman Musammat Barkat 
Jan by name, and that she contracted an 
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illicit intimacy with Gulab.. About five 
Pira .sent for 
his son-in-law, and asked him to live with 
him in his village Charah, This action of 
Pira excited the suspicion of Gulab and 
Chanu, who thought that Pira might gift- 
his property to his son-in-law, and thereby. 
deprive them of the inheritance. Further, 
there is ample evidence on the record that 
Fazal Illahi was an impediment to Gulab 
continuing his amorous relations with Mu- 
sammat Barkat Jan, with the result that 
there were constant quarrels between Gulab 
and the deceased Fazal Ilahi. Indeed, the 
lambardar of the village had to intervene 
and asked ‘Fazal Illahi to go and live in 
Dhok Mohra about a quarter of a mile from 


' the village, and Gulab migrated to another 


dhok about a mile from Charah. 

There can be no doubt that there was 
bitter enmity between the deceascd on the 
one sideand Gulab on the other, and that 
Chanu naturally sided with his brother 
Gulab. The question, however, is whether 
the evidence on therecord establishes the 
guilt of the prisoners. Now, the evidence 
of Fazal Jan, which has been summarised 
above, shows that Gulab inflicted the fatal 
blow and that Chanu is equally guilty | of 
the murder. Her testimony receives support 
from the evidence of Khuda Bakhsh and 
Shah Sawar, and is further strengthened by 
the..confessions made by both the accused 
before the Committing Magistrate. On this 
material we have no hesitation in holding 
that both the appellants have been rightly 
convicted of murder, and there can be no 
doubt that Gulab fully deserves the pun- 
ishment of death. 

As regards Chanu, itis admitted by the 
learned Counsel for the Crown that this 
prisoner did not inflict any injury upon 
the deceased ; and it appears that he was 
acting under the influence of his brother 
Gulab, when he accompanied the latter 
to the house of Fazal Illahi. In these 
circumstances the learned Counsel con- 
cedes that the extreme penalty of the law 
should not be exacted in his case. We accord- 
ingly accept the appeal of Chanu so far as 
to reduce thesentenceofdeathto one of trans- 
portation for life. | 

We confirm the sentence of death in- 


flicted on Gulab and dismiss his appeal. 


Z. K, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 86 of 1925.. 

_March 4, 1925. 
Present:—Mr. Justice Stuart. 
RAMZAN—~APPLICANT 
versus 
Tas MUNICIPAL BOARD, BENARES— 


OPPOSITE Parry. 

U. P. Municipalities Act (IT of 1916), ss. 185, 807— 
Building erected without sanction—Notice to demolish, 
failure to comply with—Offence—-Notice, proof of— 
Continuing fine, legality of. 

In a prosecution in* respect of an offence under 
s. 307 of the U. P. Municipalities Act, where tha 
charge against the accused is that he ‘has failed to 
comply with a notice by the Municipality to demolish 
a building erected by him without obtaining per- 
mission from the Municipality, the mere verbal 
assertion of the servants of the Municipality that 
the notice was issued, without producing the notice 
cannot be regarded as sufficient proof that the notice 
was so issued. * 

A sentence imposing a continuing fine in respect 
of an offence under s. 307 read with s. 185 of the 
U. P. Municipalities Act is illegal. 
` Amir Hasan Khan v. Emperor, 46 Ind. Cas. 150; 16 
A. L.J. 527; 19 Cr. L. J. 694; 40 A. 569, followed. 


Criminal s:eference made by the District 


Magistrate, Benares, dated the 14th Janu- 


ary 1925. ° 

REFERRING-ORDER.—This is an 
application for. revision of an order of the 
Joint Magistrate, Benares, convicting appli- 
cant under ss..185, 307 of the Municipalities 
Act. From the record it appears that in 
April 1923 Rafazan applicant built a wall 
without first obtaining permission from the 
Municipal Board. . This, which is an offence 
under s. 185 of the Act, has not been serious- 
ly disputed. 

It is further alleged that on the 15th 
April 1923 he’ was served with a notice to 
demolish the wall within three days. On 
the 18th of April an officer of the Municipal 
Board, finding that this has not been com- 
plied with went to the spot to demolish 
the wall but was not allowed to do so by 
the applicant. The lower Court has found 
this offence under s. 307 of the Act proved. 
For ‘the first offence the applicant has been 
convicted and I think rightly. The fine of 
Rs. 50 is not severe having regard to the 
narrowness of the gali where the wall was 
constructed. The second charge has also 
resulted in a conviction but.I find that 
the notice has not been properly proved. 
It is not on the record as it should have 
been and the mere verbal assertion of a ser- 
vant of the Board that such a notice has 
been issued cannot be regarded as sufficient 
proof that it was so issued, 
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Finally the latter part of the order con- 
tains the words “Failure to comply (with 
the order to demolish the wall) will as 
from December Ist involve a continuing 
fine of Rs. 2 per diem.” If this is to be 
treated as an order imposing such a fine 
it is illegal and has been held so by most 
of the High Courts. The Allahabad ruling 
is contained in the orders passed in Amir 
Hasan Khan v. Emperor (1). Jf, it is to be 
treated as a warning, it was unnecessary 
and undesirable to specify the amount 
which could only he decided when a second 
prosecution had been successful. I, there- 
fore, forward the record to the Hon’ble High 
Court with a recommendation that the con- 
viction under s. 307 of the Municipalities 
Act be. quashed and that the words refer- 
ring to. a continuing fine be deleted from 
the order. The record is forwarded under, 
s. 438 of the Cr. P. C. with the explanation 
of the lower Court. oe 

JUDGMENT.—I agree with the view 
taken by the learned District Magistrate. 
The conviction under s. 807, Municipalities 
Act is quashed and the words referring to 
a continuing fine are deleted- from the 
order. 

TK Conviction quashed. . 


(1) 46 Ind. Cas. 150;16 A.L. 9. 527519 Or. L.J. 
694,40 A. 569. 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 216 or 1925, 
March 30, 1925. 

Present :—Mr. Justice Martineau. 
ATTAR SINGH—Convicr—Peririongr 
VETSUS 


= EMPEROR—Rezsronpenr. 

Criminal Law Amendment Act (XIV of 1908), ss. 16, 
17 (1), (2)—Ezxhortation to form unlawful association 
--Promoting meeting of unlawful association, what 
amounts to—Authority of accused to act on behalf 
of unlawful association, proof of. 

The offence of promoting or assisting in promoting 
a meeting of an unlawful association implies that 
the association is already in existence. A person who 
merely urges the forming of an association cannot 
be said to promote or assist in promoting a meeting 
of that asscciation, when the association itself had 
not come into existence, within the meaning of 
s, 17 (2) of the Criminal Law Amendment Act. 

A certain association and all “jathas” organized 
by it or affiliated to it had been declared by the 
Government to be unlawful associations within the 
meaning of s.16 of the Criminal Law Amendment 


+ 
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Act. ‘Accused addressed a meeting in which he 
exhorted those present to organise themselves into 
jathas and to proceed to certain places in the name 
of the unlawful association. Accused gave out that 
he was acting on’ behalf of the association but 
there -was no proof that he had been authorized 
by the association to act on its behalf : 

Held, (1) that even if a jatha had been formed 
in response to the appeal of the accused it would 
not have been an unlawful association unless it 
was organized by or affiliated to the particular unlaw- 
ful . association which had been so declared by 
Government and that in the absence of evidence 
that the accused was authorized by that unlawful 
association to act on its behalf it could not be said 


that any jatha so formed was organized by or. 


affiliated to that association ; TA 

(2) that by urging his hearers to form themselves 
` into jathas it could not be said that the accused 
had promoted or assisted in promoting a meeting of 
the jathas which had not come into existence within 
the meaning of s. 17 (2) of the Criminal Law Amend- 
ment Act ; 

(3) that in the .absence of evidence that the 


accused was acting on behalf or under the authority of - 


’ the unlawful association the accused could not be said 
to have Cbmmitted an offence under sub-s. (1) of s. 17 of 
the Criminal Law Amendment Act. 


Petition, under s. 439, Cr. P. ©., for revi- 
sion of an order of the Sessions Judge, 
Rawalpindi, dated the 6th December 1924. 

Mr: Khazan Singh Suri, for the Peti- 
tioner. 

Kanwar Dalip Singh, Government Advo- 
cate, for the Respondent. | 


JUDGMENT.—The petitioner Attar 
Singh has been convicted of an offence 
under s. 17 (2) of the Criminal Law 


a political diwan at Gujar Khan he ex- 
horted the Sikhs present to organize them- 
_selves into jathas and to proceed to Jaito 
and Bhai Pheru in the name of the Shiro- 
mani Gurdwara Parbandhak Committee. 

That Committee and all “jathas” organiz- 
ed by it or affiliated to it were by a Govern- 
ment Notification of the 12th’October 1923, 
. declared to be unlawful associations, and 
it is argued on behalf ofthe Crown that 
the petitioner, by his exhortation to the 
persons present in the diwan to organize 
themselves into jathas in the name of 
Shiromani Gurdwara Parbandhak Com- 
mittee, promoted or assisted in promoting 
a meeting of an unlawful association. 


Ido not agree with the argument. In 


the first place, even if a jatha had been 
formed in response to the petitioner's 
_ appeal, it would not have been an unlaw- 
ful -association unless it was organized by, 
or affiliated to the Shiromani Gurdwara 
e Parbandhak Committee. It would, there- 
fore, be necessary for the prosecution 
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to prove that the petitioner was authorized 
by the Shiromanit Gurdwara Parbandhak 
Committee to organize jathas and of this 
there ‘is no proof on the record for such 
authorization would not be proved by the 
mere fact of the petitioner giving out that 
he was acting on behalf of the Committee. 

In the second place the offence of pro- 
moting or assisting in promoting a meet- 
ing of an unlawful association implies 
that the association is already in existence. 
I grant that a thing not already existing. 
may be promoted, but-the offence con- 
sists in promoting, or assisting in promot- 


‘ing, not an unlawful association, but a 


meeting of such ‘an association, “and it 
seems to me that the association must 
exist before a meeting of it can be promot- 
ed. It cannot be said that the petitioner, 
by urging his hearers to form themselves ' 
into ‘“jathas” promoted or assisted in pro- 


-‘moting meetings of the. “yaihas” when the 


‘“athas” themselves had not;come into exist- 
ence. He is not, therefore, guilty of. an 
offence under s. 17 (2) of the Criminai Law 
Amendment Act. 

Itis then argued that he assisted the opera- 
tions of the Shiromani Gurdwara Parban- ` 
dhak Committee, and, therefore, committed 
an offence under sub-s. (1) of s. 17. He 
has, however, not been charged with such 
an offence, and I think he cannot be said 


‘to have assisted the operations of the 
Amendment Act, the finding being that in... 


Shiromani Gurdwara Parbandhak Com- 


mittee by urging the people to form jathas 


when. there is no proof that he was acting 
on behalf or under the authority of the | 
Committee. | 

There is a further finding that the 
petitioner is a member of the Shiromani 
Gurdwara Parbandhak Committee, but this 
is not supported by evidence, as the two 
witnesses who speak of his being a mem- 
ber have no personal knowledge of the 
matter and their statements are based on 
hearsay or surmise. 

I accept the application for revision set 
aside the conviction and sentence and ac- 
quit the petitioner. 


Glee Revision accepted. 


- CALCUTTA HIGH COURT. - 
APPEAL FROM ORIGINAL Decrne No. 94, 
On 1924 AND APPEaL FROM ORDER. 

` No. 136 or 1924.. 
December 18, 1924. 
Present:—Justice Sir Hugh Walmsley, Kr., 
. and Mr. Justice B. B. Ghose. 
~ `. Srimati TARU BALA DASI 
IN HER OWN RIGHT AND AS ADMINISTRATRIX 
. TO THE ESTATE OF LatTE CHARU - 
CHANDRA MITRA-—DEFENDANT. 
; -——APPELLANT 
| versus l 
; SURENDRA NATH MITRA 
. AND, THE MINOR SATYASANTI MITRA 
BY HIS GUARDIAN AND ANOTHER-~ 


oe PLAINTIFES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
r. 7—Compromise of suit---Minor and major parties—~ 
Leave not obtained-—~Adult parties, whether affected-~- 
Pardanashin lady—Ratification of  transaction--- 
Agency, proof af—Counsel and client-—Compramise of 
suit—linglish rule, application of. 

Order XXXI, r. 7°(2) contemplates the case of a 
minor on one side ranged against adults on the other 
as regards the matter of compromise of a suit. It can 
have no reference tothe effect of any compromise 
between adults although a minor may be a party, ta 
the suit. [p. 372, col. 1] ("°° 

The question: of the effect of the compromise as 
between adults must be governed by the general law 
and not by O. XXXII, r. 7 (2), C. P. ©. [ibid.] ! 

Where a deed is executed bya pardanashin lady, 
there must be evidence of clear understanding by her 


of what liabilities she is taking and what is being. 


given her. [p. 373, col, LI | 
Similarly, in the case of the ratification of a trans- 
action entered into by the agent ofa pardanushin 
lady, it must be proved that she had full knowledge 
of the facts. [p. 374, col’ 2.] ; - | 
Any person seeking to. bind, a pardanashin lady ‘by 
the actof her agent must give strict proof of such 
agency. ip. 373, col. 1.) : l wi 
The common law rule as to the authority of a 
Counsel to compromise a suit without reference to his 
chent, apart from being of ,doubtful force even in 
England, should not be applied in India, especially 
in the mujfasil, where people may never have heard 
of the practice. [p. 371, col. 1.] 
Neale v. Gordon Lennox, (1902) A. ©. 465 at p. 469; 
T1 L. J. K. B. 939; 87 L. T. 41; 51 W. R. 140; 663, P. 
7907, relied on. / ' 


Appeal „against a decree ofthe Sub- 
ordinate Judge, Second Court,’ Hooghly, 
dated the 3lst March 1924. 


` My. B, L. Mitter, Sir P C. Mitter, Babus 


Hemendra Chandra Sen and Surendra Nath 


Bose, for the Appellant. 

‘Messrs. Langford James, S.C. Bose, Babus 
Ajit Ghose and Nando Lal Banerjee, for 
the! Respondents, í ° 


Lc 4: ,- JUDGMENT. 
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defendant: arise out ofa suit for partition 
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..Ghose, J.—These two appeals by the ` 
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and accounts. One is from an order under 
r. 3 of O. XXIII of the.C. P. C. that a com- 
promise be recorded, and the other. appeal : 
is from the decree passed in accordance 
with the compromise. -The properties to 
be partitioned were valued at over :16 
lacs of rupees and the claim for accounts 
was valued at Rs. 10,000. The parties 
formed a joint Hindu family governed by 
the Bengal School of Hindu Law, The 
following genealogical table will show the 
position of the parties. . _ N 
ISHAN CHANDRA, | 
died 17th ey 1900, 








Bepin, ai han, Cher: 
died 23rd died 28th died 28th 
December February 1901 = April 1915 = 

1910= Parul Sundari ‘Tarubala, : 
Sarat Kumari, | defendant 

dead Khoka Lal, 
| plaintiff 
No. p. ° 
\ 
f 
Sourendyra, Satya Sant, 
plaintiff minor, plaintiff 
No. l. No, 2. 
4 
f 
Baidyanath, Daughter, 
died April Umarani married to 
1920. Anath -in 


June 1922, 

Sourendra is guardian for his minor 
brother Satya Santi. Khoka Lal was a minor 
till February 1922 and his mother Parul 
Sundari was ` appointed gtardian of his 
person and property during his minority 
under the Guardians and Wards Act. 
Larubala took out Letters of Administra- 
tion of the estate of her husband with 
the copy of his. Will annexed after his 


‘death, and it is stated that she is entitled 


to the properties left by Charu as heir of 
her son Baidya Nath who had succeeded 
to the estate of his father. She has héw- | 
ever been described as -administratrix of 
the estate of her deceased husband in the 
plaint. All the persons lived in ‘the 
family dwelling “house at Hooghly ‘till 
March 1923. It is alleged that since ‘the 
death of. Badya ‘Nath disagreements began 
to arise between Tarubala and the other 
members of the family which eventually 
became so acute that Tarubala found it 
impossible to dwell in the house at Hughly 
and ‘felt compelled to leave it on 2Qlse 


March 1923 and take shelter in the housé 


i 
. 
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‘ of the father of her son-in-law. After 
leaving the family house the defendant de- 
'manded partition or the family properties 
and accounts from the -plaintifis through 
her attorney. Some correspondence passed 
between the attorneys of the plaintiffs 
and the defendant to which it is unneces- 
sary to refer here.. The plaintiffs antici- 
pating the defendant filed the present suit 
in the Court of the Subordinate Judge at 
Hughly on the 12th April 1923. It appears 
that Jiten Roy, father of the son-in-law 
of the defendant, who is said to be a wealthy 
man, has been financing the defendant and 
acting in all matters in connection with 
the case on her behalf. There was no dis- 
pute between the parties as to the shares. 
But the dispute was whether certain pro- 
erties belonged to the joint family and 
whether the joint family was liable for 
certain debts alleged to have been incurred 
by Charu. There was also serious contro- 
verby about the liability to render accounts 
by the different parties. One of the matters 
in dispute was whether certain properties 
described in schedule ‘ga’ attached to the 
plaint, belonged exclusively to Charu or 
not. I need only refer to item No. 1 here, 
which is a colliery called Ranidih-colliery. 


Plaintiffs allege that this along with other . 


properties in schedule ‘ga’ was Charu’s ex- 
clusive property. It appears that it was 
heavily mortgaged when it was acquired 
and the equity of redemption at the time 
of the suit seems to be of very small 
value. Defendant alleges that it is joint 
family property. This involves the question 
as to how the purchase-money for the 
property should be debited in accounting 
as it was paid by Charu out of the common 
till, and who would be liable to discharge 
the incumbrance on that property. 

The defendant made an application for 
the appointment of a Receiver on various 
allegations on the 4th of June 1923. This 
was strenuously opposed by the plaintiffs. 
In the proceedings relating to the appoint- 
ment of a Receiver four matters of dispute 
emerged as of primary importance. (1) The 
question of Ranidih Colliery already re- 
ferred to: (2) a decree of Janaki Nath Roy 
against’ Charu and Sourendra for about a 
lac and fifty thousand rupees; (3) a claim 
by Hari Mohan Ghose for about fifty 
thousand rupees for which a suit is now 

ending on the Original Side of this 
Court: and (4) a sum of Rs. 50,000 ob- 
tained on an insurance policy on Charu's 


* 
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life, which sum was deposited in the com- 
min fund of the joint family. The dis- 
pute with regard to items (2) and (3) 
was whether those debts are payable by the 
joint family or by the defendant alone as 
representing the estate of Charu, and with 
regard to the 4th item, whether tle de- 
fendant -was entitled to get the money. 
Mr. N. N. Sirear, a Barrister and an Ad- 
vocate of this Court of considerable ex- 
perience, was instructed on behalf of the 
lady to conduct her case with regard to 
the appointment ofa Receiver. Jiten Roy 
aud his son Anath, the son-in-law of the 
lady, were instructing Mr. Sircar on her 
behalf. Attempts were made by the rela- 
tions of the parties to bring about a settle- 
ment. One such attempt made in July 
1923 by Rai Mahendra Chandra Mitra 
Bahadur, the brother of Ishan Chandra 
Mitra failed Another gentleman Mr. S. M. 
Bose, Barrister-at-law, a relation of the 
parties, approached Mr. Sircar with a view 
to settlement It appears that by their 
efforts certain terms were arranged under 
which the plaintiffs agreed to pay Rs. 5,72,500 
to the lady in certain instalments on cer- 
tain conditions, and the lady was to give 
up all claims tothe properties. Apparently 
the lady did not agree to the instalments 
and the rate of interest proposed. In one 
of his letters to Anath Mr. Sirkar wrote 
to him about the authority of Counsel to 
compromise a case and said, “My client 
in the case is a parda nashin lady incap- 
able of judging for herself......... So far as I 
am concerned, J have no desire to force a 
settlement which is tnacceptable to client 
but I certainly reserve to myself the right 
to retire from the case.” This was on the 
28th August 1923. The case, however, was 
not settled and it appears from Mr, Sir- 
car's letter to Jiten Roy of the 29th August 
that he was preparing himself for arguing 
the case in Court. The hearing of the 
matter of the appointment of a Receiver 
had commenced onthe 18th August and 
partly heard on the 25th August. The 
arguments were resumed on the Ist Septem- 
ber and continued till the 8rd. The order 
in the order-sheet of that date concludes 
thus; “He (Counsel for the plaintiff No, 
3) has not quite finished when there has 
been atalk of compromise and the case is 
adjourned to5th September 1923 for fur- 
ther hearing.” What happened on the 3rd 
September may be taken from the judg- 
ment of the Subordinate Judge as therg 


(861. 0. 1995) 
is no dispute about those facts before us. 
He says: “On this date the plaintiff's 
Counsel Mr. S. R. Das finished his argu- 
ments and then has sent a slip of paper 
containing certain terms of compromise 
from the Court verandah to Mr. Sarkar 
who was inside the Court room. As will 
be seen later on, those terms were dis- 
cussed and accepted on both sides with 
some modifications and then embodied in 
the memorandum, Ex. I, which was 
signed by the defence Counsel, Mr. Sarkar, 
and also by the plaintiff No. 1 for himself 
and the minor plaintiff except the plaintiff 
No. 3 Khoka Lal, as he was absent from 
Court that day. The terms were signed 
by Khoka Lal on the 4th September 1923 
in the afternoon.” Later on, in his judg- 
ment he refers to the evidence of Mr. 
Sircar and proceeds thus: “From Mr 
Sircar's evidence it is clear that the modifi- 
cations suggested by Mr. Roy were then 
discussed with him by Messrs. Sircar and 
Das and ultimately the terms were settled 
and embodied in the memorandum and 
signed without any objection on any side.” 
On the 5th September the order of the 
Court on a petition filed by the defendant 
was thus: “Defendant has filed a petition 
consented to by the plaintiffs praying for 
time for amicable settlement of the suit. 
Ordered.—That the suit be adjourned to 
the 15th September 1923 for further hear- 
ing. Parties do file the petition of com- 
promise on that date.” It is apparent that 
it was not the case of either party on that 
date that the suit had already been com- 
promised. The order of the 7th September 
also shows that neither party asserted that 
the suit had already been compromised. 
Issues in the suit had not yet been settled. 
The order of the Court of the 10th Sep- 
tember is also relevant, whichruns thus: 
“ Plaintiffs pray for a week's time for 
settlement of issues on the score that there 
has been a talk of compromise between 
the parties. Ordered—That the'suit be ad- 
journed to 15th September 1923 for settle- 
ment of issues. Parties do settle the issues 
on that date ifthe proposal for amicable 
settlement falls through.” On the 15th 
September defendant filed a petition pray- 
ing for a date being fixed for the hearing 
of her application for the appointment of 
a Receiver alleging that the proposal 
for compromise had not been finally 
settled. On that date plaintiffs filed a 
petition alleging that the terms had been 
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settled and signed by the plaintiffs and - 
Counsel for defendant as mentioned above. 
They filed a copy of the memorandum of 
the terms signed by Mr. Sircar and the 
plaintiffs and prayed that the compromise 
be recorded under O. XXIII, r.3 of the 
C. P. C, The defendant raised various ob- 
jections which were overruled by the Sub- 
ordinate Judge and he ordered the com- 
promise to be recerded and passed a pre- 
liminary decree in accordance with the 
compromise so far as it related to the suit. 
The defendant appeals both against that 
order and the decree. Before dealing with 
the matters in controversy before us, I 
should refer to the observation of the Sub- 
ordinate Judge as to the application of the 
rule in England regarding the authority of 
Counsel to compromise a case without 
reference to his client. He appears te have 
held that the common law rule in England 
is applicable to this case, and he refers to 
the cases of Strauss v. Francis (1) and 
Matthews v. Munster (2). This is con- 
tested by the appellant. Even if this 
case exactly came under the rule in those 
cases I should be extremely reluctant to 
hold unless compelled to do so by any bind- 
ing authority, that a rule of practice in 
England which has its root in different 
traditions and environments should be 
applied in this country, particularly in the 
mufassil where people never heard of any 
such practice. Moreover, there are two 
lines of cases in England as has been point- 
ed out by Bankes, L. J., in Shepherd v. 
Robinson (3). [should rather follow, where- 
ever possible, the dictum of Lord Halsbury, 
L. C. in Neale v. Gordon Lennox (4), where 
his Lordship said: “The Court is asked 
for its assistance when this order is asked 
to be made and enforced that the trial of 
the cause should not go on; and to suggest 
to me that a Court of Justice isso far bound 
by the unauthorised act of learned Counsel 
that itis deprived of its general authority 
over justice between the parties is, to my 
mind, the most extraordinary proposition 
that I ever heard.” I need hardly say any- 
thing further on the point as learned Coun- 
sel for the respondents in his careful argu- 


(1) (1866) 1 Q. B. 379; 6 B. 485. 365: 35 L. J. Q. B. 
133; 19 Jur. (N. 3.) 486; 14 L. T, 396; 14 W. R. 634. 

(2) (1887) 20 Q. B D. 14]; 57 L. J. Q. B. 49: 57 L. T, 
922; 36 W. R. 178; 52 J. P. 260. 

(3) (1919) 1 K. B. 474; 88 L. J. K. B. 873; 120 L. T, 

9. 35 T. L. R. 220. 

(4) (1902) A. C. 465 at p. 469; TLL. J. K.B. 939; 87 
L. T. 41; 51 W. R. 140; 66 J, P, 757, 
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ment did not rely upon the general author- 


ity of Counsel to compromise a case, 
I shall now deal with the other grounds 


'. urged on behalf' of the appellants and it 


would be convenient to take them in the 
inverse order of the argument of the learned 
Counsel. The first is that the agreement or 
compromise is not ‘lawful’ as mentioned in 
©. XXIII, r. 3 of the C. P. ©. as no leave of 
the Court to enter into the compromise 
was obtained under O. XXXII, 1.7 of the 
Code by the next friend of the minor-plaint- 


. iff: The argument istwo-fold, (1) that on 


the terms of sub-r. (2) ofr.7, O. XXXIL 
‘the agreement is voidable by the defend- 
ant as against the adult plaintiffs, as it 
provides that such agreement shall be 
voidable against all parties other than the 
minor. I'cannot accept this argument as 
it seems to me clear ‘that that sub-rule 
‘eontentplates the case of a minor on one 


` side ranged against adults on the other, as 


regards the matter of compromise, and that 
it can have no reference as to the effect of 


any compromise between adults, although ` 
“a minor may bea party to the suit. 


The 
question as between adults must be govern- 
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not been provided for, as to who should 
pay the encumbrance on the colliery and 
who should be liable to pay the debts . 
due to Janaki Nath Roy and Hari Mohan 
Ghose and what would become of the 
money received on Charu’s life insurance 
policy. In answer it is urged on behalf 
of the respondents .that the clauses of 
the agreement are quite clear, because 
those who take shares in an encumbered 
property must pay the encumbrance accord- 
ing to their shares and the liability to pay 
debts is provided for by cl. 2 of the agree- 
ment, Ifthe debts referred to are shown 

in the books of the estate the plaintiffs 

must pay them. Charu’s insurance money 

is similarly provided for by cl. ə as 

coming within the term “deposits”. The 

appellant argues that she never under-' 
stood the matter to be so. This however 

is" relevant -with reference to the question. 
of ratification which I shall deal with 
later on. But it cannot be said that the,’ 
terms are unintelligible on that ground.” 
In my opinion the contention of ‘the res- ` 
pondents should be accepted as sound’ 


that the terms of the agreement ‘ure not | 
vague or indefinite. ; 

J now come to the next two important 
questions: Whether Jiten Roy had au- 
thority to agree to the compromise on ` 


ed by the general law and not by this 
sub-rule. Secondly,it is said, that the 
compromise was enteredinto by the next 
friend of the minor against the imperative 


. carried into effect and 


provision of sub-r. (1) ofr. 7 and, therefore, 
it was not ‘lawful’. Butsub-r, (2) lays down 
what should be the effect of a breach of 
the provision of sub-r. (1) and I do not 
think that the agreement can on that 
ground be set aside as not being lawful. 
I should state here that application was 
made by the next friend of the minor-plaint- 
iff for leave of the Court to compromise on 
the terms set out, on the 12th January 
1924 during. the course of the argument in 
the Court below,and that Court sanctioned 
the compromise on behalf of the minor 
by. the order under appeal. In my opin- 
ion. this ground urged by the appellant 
fails. 

The second point taken is that the com- 
promise is too vague and uncertain to be 
should not, there- 
fore, be recorded. Ifthe termisof an agree- 
ment are intelligible, and'the agreement 
is binding between the parties it cannot. 
be avoided by one ofthe parties on the 
ground that he does not understand whe- 
ther a particular matter isincluded in those 
terms or not. It is urged that the four. 
matters in dispute already stated have 


behalf of the defendant, andif not, did 
the defendant ratify the agreement and ` 
is, therefore,-bound byit. It seems to me- 
that it cannot be doubted on the evidence 
that Jiten Roy did agree to the com- 
promise and there was uiscussion between 
him and Mr. Sarcar as tothe terms be-' 
fore Mr. Sirear accepted them. It is imme- 
terial to consider what led Jiten Roy to 
agree to those terms. We have to decide 
whether the lady is bound by his acts. 
The Subordinate Judge says: “Mr. Jiten 
Roy wasallin all in respect to the litiga-. 
tion throughout and he isso even at the 
present moment. So Mr. Jiten Roy bad: 
full authority to compromise and the 
Counsel engaged by him was equipped 
with authority to enter into a compromise”. 
It seems to me there.is a confusion ‘of 
ideas here. It is true that Jiten Roy’ 
was doing everything in the matter of: 
conducting the litigation for the lady..A‘ 
pardanashin lady inthe situation of the- 
defendant must find some body to advance 
her money for her litigation and.to act 
for her generally, but it would be disas-- 
trous to theinterests of pardanashin ladies. 


“a 
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if we were to hold that atadbirkar or a 
financier is authorised on behalf of a 


pardanashin to compromise a suit on any . 


terms he thinks fit and thereby bind the 
lady. There is in this case no direct evi- 
dénce of Jiten Roy’s authority and there 
was: no communication from the lady to 
her Counsel.. The defendant as- well as 
Jiten Roy swear as to the absence ofany 
such authority. The Subordinate Judge 
disbelieves them, but that cannot Zestab- 
lish the positive fact of the existence of 
authority, which must be proved. The 
learned Counsel for the respondents sup- 
‘ports the conclusion of the lower Court 
somewhat in this way: “Jiten had been 
doing everything for the lady; there was 
a talk of compromise on what has been 
called the- ‘cash basis’; Jiten had been 
doing everything in that connection ` and 
the- lady was prepared to compromise .on 
the ‘cash basis’ if the terms had been 
accepted by the plaintiffs. Therefore Jiten 
had authority to compromise on certain 
terms, and it may be inferred from his 
conduct and other circumstances that 
Jiten had authority to compromise on 
other terms”. I am unable to hold that 
such an inference can be legitimately 
drawn. An ‘agent authorised to do a 
certain act cannot.’ be held to be authoris- 
ed to do another act in connection with 
the same business. It is quite true that 
Jiten wasin a’ position. to induce the 
lady to accept any terms he considered 
proper, but the decision must ultimately 
be hers. This was also realised by Mr. 
Sirear when he wrote to Anath Roy that 
his client being a pardanashin lady was 
not in a position to judge for herself. I 
am of opinion that Jiten Roy had no author- 
ity. to! consent- to the compromise on be- 
half of the lady and that his acts cannot 
bind her. Any person seeking to binda 
pardanashin by the act of her agent must 
give strict proof of such agency and there 
is no such proof in this case, Azeezoonissa 
v. Baqur Khan (5). Appellants Counsel 
also relies upon the case of Saratkwmarz 
Dasi v. Amulyadhan Kundu (6) while the 
respondents rely on Bhut Nath S:rear v. Ram 
Lall Sircar (7). No-case can be on authority 


ao) 17 W. R. 393; 10 B. L. R. 205; 3 Sar. P. C. J. 100 


o T1Ind Cas. 632; 37 0. L. J 501; 17 L. W. 48l; 
(1923) A. L R. (P. C.) 13; 32M. L. T. 137; 27 C. W.N. 
6 29; 25 Bom. L. R. 548; (192 DM. W.N. 393. : 

(7) 6 C. W. N; 82, 
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as to the facts of another case which must 
bə decided on the evidence in each case; 

but it is instructive tbat in Sarat- 
kumari's case (6) their Lordships of the 
Privy Council referred to the cases .of 
Tacoordeen Tewary v. Nawab Syed Ali 
Hossein Khan (8) and Shambati Koeri 
v. Jago Bibi (9) laying down the prin- 
ciples by which the Courts are to bė 
guided in .dealing with transactions by 
pardanashin ladies, as applicable to the 
case of a compromise. by a lady. ,The 
last case as well as the case of Sudisht Lal 
v. Sheobarat Koer (10) which it followed, 

deal with transactions by agents of parda- 
nashins. The cases on the subject are 
numerous and the principles are clearly 
laid down, but they -are sometimes lost 
sight of. Even where a deed is executed 
by a pardanashin lady herself there must 
be evidence of clear understandjng by 
her of what liabilities she is taking and. 
what is being given to her. Annoda Mohini 
Roy Chowdhry v. Bhuban Mohini Debi (11). 
This should be borne in mind in connection 
with the question of ratification by the 
lady which I am next proceeding to deal 
with. . The appellant argues that the ques- 
tion of ratification could not be raised by 
the respondents as this was never alleged 
in their petitions in the lower Court but 
was only started during the course of 
their argument in that Court. I willassume 
that the question might be raised. There’ 
is no direct evidence of any ratification 
by the lady. During the course of her 
examination she was not asked a single 
question on the point. But it is urged 
that the statements of ‘Jiten Roy and 
Anath to Mr. Sircar prove beyond doubt 
that the lady had ratified the transaction; 
and that is also supported by the con- 
duct of the lady. The facts are’ these:. 
Jiten Roy enquired of Mr. Sircar more ` 
than once on the 4th September through 
the telephone, whether Khoka Lal, plaint- 
iff No. 3, agreed to the terms and said 
that the terms were very satisfactory and 
Khoka Lal would “ery off” Jiten also told 
him that the lady wanted Rs. 1,500 a 
month insfead of Rs. 750 during the pen- 


(8) 11 A, 192; 21 W. R. 340; 13 B. L. R. 427; 3 Sar. 
P. C. J. 368 {P. 0.). 

(9) 29 L A. 127 at p. 131; 29 O. 749; GC. W. N. 682; 
4 Bom. L. R: 444; 8 Sar. P. C. J. 394 (P, C.). 

(10) 81 A. 39; 70, 245; 4 Sar. P. O. J, 222; 5 Ind. 
Jur. 270; 3 Ind. Dee. (N. 8.) 707 (P. C.). 

(11) 281 A. 71; 28 C. 546; 5 C. W. N. 489; 11 MeL, 
J. 164; 9 Bom. L. R. 386; 7 Sar. P. C.J, 819 (P. 9): 
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dency of the partition proceedings as pro- 
vided in cl. 7 of the memorandum of agree- 
ment. Mr. Sircar suceeded in inducing 
Khoka Lal and the’ other plaintiffs to con- 
sent to pay Rs. 1,400 a month and certain 
other terms of that clause were modified 
and put down in writing. Mr. Sircar 
then read out to Jiten the whole of the 
contents of the paper by telephone. Anath 
also saw Mr. Sircar on the 4thand Mr. Sircar 
asked him whether his mother-in-law has 
satisfied with the terms particularly about 
cl.5 relating to the Hooghly house. Mr. 
Sircar says, “I understood from him that 
there was no question of his mother-in-law 
or her party being dissatisfied but he told 
(me) that he was sure Khokalal would not 
_ Sign it.” Whether the wish of the Roys was 
the reason for the thought is not certain, but 
they deny having made all these statements. 
They have been disbelieved by the Subor- 
dinate Judge and there can be no doubt 
that they made those statements to Mr. 
Sarcar. But to hold on the statements of 
such unreliable persons that the lady rati- 
fied the transaction would, in my opinion, 
be erroneous. They did -not apparently 
give any straightforward answer to Mr. 
Sarcar that the lady had consented to the 
compromise and the conduct of the Roys 
in this matter was tortuous. There is evi- 
dence that on the 4th Anath saw, under 
instructions from his father, a Vakil of this 
‘Court and also a Barrister-at-Law with the 
object of getting out of the compromise, 
as they were under the belief that Counsel 
had authority to compromise a suit on any 
terms he thought fit. On the 6th it was 
clear that Mr. Sircar understood that there 
was a desire to get out of the agreement on 
the part of the defendant. Another fact 
should be mentioned. Thelady was given 
a Bengali translation of the. memorandum 
by Anath on the evening of the 3rd Sep- 
tember. Itis clear that she read it then. 
It is urged that it must be taken that she 
ratified the transaction since she did not 
raise any objection to the terms except with 


regard to the monthly payment of Rs. 750. | 


Assuming that it was she who wanted more 
money the question is whether she under- 
stood all the terms and whether they were 
explained to her clearly. Did she under- 
stand whether she would have to pay the 
debts of Janki Nath Roy and Hari Mohan 
Ghose from her own share? Was she told 
whether those debts were shown in the 
books of the estate or not? Weare inform. 
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ed that these are still matters in contro- 
versy. There is no evidence that she con- 
sented to the compromise with full 
knowledge of all these facts and full know- 
ledge is essential on the question of rati- 
fication. Similarly it is difficult to say 
whether she understood that the life insu- 
rance money of Gharu was given up, because 
in cl. 2 the word “deposits” has been mixed 
up with several other matters placed before 
and after it. I cannot, therefore, hold that 
there was any ratification by the defendant 
of the proposed agreement. Further, there 
was no communication of any ratification 


"by the lady to the plaintiffs before she re- 


pudiated the transaction. It is clear that 
the plaintiffs themselves represented to the 
Court on the 10th September 1923 that 
there had been a talk of compromise and 
never said before the 15th September that 
there had been a completed agreement to 
settle. Nothing had happened between the 
10th and the 15th which altered the situa- 
tion. There is, theref ure, neither any direct 
evidence of ratification nor can any inference 
be drawn fromthe evidence that the lady 
did ratify the transaction with full know- 
ledge of the facts and the effect of it, 
There cannot be any doubt that Mr. Sircar 
acted as he did under the belief, on the 
materials placed before him, that he was 
acting in the best interest of his client, 
But much as we may desire that this liti- 
gation should be compromised and feel that 
it would be advantageous to the lady to 
settle it, I do not think, we can force her 
to accept the terms which she does not like. 
It is regrettable that the advisers of the 
parties did not take the ordinary precau- 
tions which must be taken while dealing 
with pardanashins, 


On these grounds Lam of opinion thai 
the order of the lower Court and the decree 
based on the compromise must be set aside 
and the case remitted to that Court to be 
heard from the stage it had reached on the 
-3rd September 1923. 


As all this was brought about by the 
acts of her Counsel and her advisers I think 
the defendant should pay the costs of the 
proceedings in the Court below as ordered 
by that Court but the defendants will 


recover her costs in this Court from the 
respondents. The hearing fee will be 10 
gold mohurs in both the appeals. The costs 


of the supplementary paper-book incurred 
by the defendant are not recoverable by her, 
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Let the records be sent down to the Court 
below at once. 


Walmsley, J.—] agree. 
N. H, Apneal allowed; 


Case remanded. 


. MADRAS HIGH COURT. 
SreconD OIVIL APPEaL No. 795 or 1921. 
March 4, 1925. 

Present:—Mr. Justice Krishnan. 
MUTHUSWAMI NAIDU AND ANOTHER—- 
PLAINTIFFs—A PPELLANTS 
VErSUus 
RAYULU NAIDY—Dsrenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 3. 92— 
Partition—Property set aside for -feeding the poor— 
Trust, whether created—Property alienated by trustee 
—Suit to recover possession of property from transferee, 

whether maintainable— Procedure. 

On a partition taking place between the members 
of a joint family certain property was set apart for 
vanabhejanam dharmam and it was provided in the 
partition deed that they should remain with one M for 
the purpose of carrying out the object of the charity. 
M mortgaged the property set apart for charity and 
the ‘mortgagee brought a suit onhis mortgage and 
purchased the property himself in execution of 
the decree. Plaintiffs who were parties to the par- 
tition deed brought a suit to recover possession of the 
endowed property onthe ground that the ‘mortgage 
by M and the subsequent sale were not binding on the 
charity: 

Held, (1) that the properties having been set apart 
for vanabhojanam dharamam, i. e., for the feeding 
of the poor, they constituted a public charity. [p. 376, 

1 


col, 1. 
| 2t at M was the trustee of the endowed properties; 
ibid. 

Q that if M had mismanaged the trust he was liable 
to be removed by the Court in a suit properly framed 
for that purpose under s. 92 of the O. P. O. but that 
until he was so removed the plaintiffs had no locus 
standi to sue to recover possession of the property, 


ibip, f 
l Scoond appeal against a decree of the 
Court of the Subordinate Judge, Trichino- 
poly, in A. S.No. 96 of 1920 (A. S. No.547 
of 1919, District Court), preferred against 
that of the Court of the District Munsif, 
Srirangam, in O. S. No. 140 of 1918. 

Mr. T. Narasimha Iyengar, for the Ap- 
pellants. 

Mr. V. S. Seshachariar, for the Respond- 


ent. 

JUDGMENT.—In this case the suit 
was for possession of a land set apart 
for charities at the time when partition 
was effected between the plaintiffs and the 


MUTHUSWAMI NAIDU V, RAYULU NAIDY, 


375 


other members of their joint family. Thea 
partition deed is evidenced by Ex. A, which 
says that 46 cents of land are set apart 
for vanabhojanam charities paying an 
assessment of Re, 1-3. It says in another 
portion of the document, that D. schedule 
properties, which are the properties set 
apart for vanabhojanam charities shall 
remain with Muthukrishna Naidu for 
vanabhajanam Dharmam to be celebrated 
in the month of Karthagai. The pro- 
perties were being managed for the pur- 
poses of charity by Muthukrishna Naidu, 
who is the paternal uncle of the plaintiffs. 
He mortgaged this and other -properties 
to the defendant for a certain sum of 
money. The defendant brought a suit on 
that mortgage and got the property sold © 
in Court-auction and purchased it himself 
with the leave ofthe Court. The plaintiffs 
now sue to recover the property #or the 
performance ofthe charity claiming that 
the mortgage and the subsequent sale are 
not binding on the property, the property 
having been dedicated to charity. The 
District Munsif gave a decree as sued for 
but the Subordinate Judge on appeal has 
dismissed the suit holding that so long as 
Muthukirshna Naidu and his sons are alive 
the plaintiffs have no cause of action for 
the recovery of the possession of the pro- 
perty and that plaintifs must bring a suit 
under s, 92of the C. P. C. to recover posses- . 
sion after removing Muthukrishna Naidu, 
from the trusteeship and to have a new 
trustee appointed and to recover the pro- 
perty, for the new trustee to manage it. 
It is argued before me that the reasons 
given by the Subordinate Judge are not 
right. The first contention of the appel- 
lants’ learned Vakil is that under Ex. A 
under which the properties are set apart 
for charity, Muthukrishna Naidu has not 
been made the sole trustee but all that 
has been done is that he is to manage 
the charity on behalf of all members of 
the family entitled to the property includ- 
ing the plaintifis; in other words Muthu- 
krishna was merely acting as a manager and 
not as a trustee; he was to manage on behalf 
of the members of the family who had 
divided under Ex. A, for tbe purpose of 
carrying on the. charity and that when 
Muthukrishna Naidu’s management became 
injurious to the trust it would be open to 
the plaintiffs, as members of the charity, 
to set aside the Muthukrishna Naidu’ 
management and take the management 
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‘themsélves- I am not satisfied that this 


view of the provision in Ex. & is correct. 
T think Ex. A makes Muthukrishna Naidu 


the trustee for the charity and that’ before 
the plaintiffs can interfere and sue for 


possession of charity property, they must 
properly and legally remove Muthukrishna 
from the trusteeship: The charity being 
vanabhojanam, which was admitted to mean, 
according to the Subordinate Judge, the 
feeding of the poor, is a public charity; 
and being a public charity, fo which a 
trustee had been appointed under Ex. A, 


“1 do not see how the plaintiffs can set aside 


that management, at their will and pleasure, 
and take upon the management themselves. 
Whether it) be on the ground that 
Muthukrishna has mismanaged the charities, 
or: onthe ground that he had become insol- 
vent, aither of which may be a good ground, 
for removing him, 1 think he cannot be 
ignored by the plaintiffs; but he must be 
formally remove by Court and for that 
purpose a suit under s. 92, C. P.O,” is 
riecessary and this suit as brought is, there- 
fore, not sustainable. 

It was argued before me by the learned 
Vakil for the respondent that the object of 
the trust which is stated to be vanablio- 
janam dharmam in the month of Karthigai 
is too vague and, therefore, the trust itself 
should beheld not to have been properly 
constituted. Herelied upon Sarat Chandra 
Ghose v. Pratap Chandra Ghose (1) and 
Runchordus Vuandravandes v. Parvatibar 
(2). Ido not think these cases’ really dpply 
because here we have got a definite object, 
namely, feeding the poor. I think -that it 
is a proper and good charity. Ifit were 


“a mere endowment for “dharmam” in 


“gerieral, the words used in the Privy 
Council case above cited, it would mean 
any kind of charity without any definiteness 
whatever or if property is dedicated to 
numerous kinds of charities as was the case 
in Sarat Chandra Ghose v. Pratap Chandra 


‘Ghose (1) it being left to the trusttee,; to 


do what he thought fit in the matter the 
dedication should be set aside as being 
too vague and thé charity is not properly 
constituted; but here the ‘charityis vanabho- 
jana, J think it is definite enough to 
constitute a‘ proper charity. Though 
Tam not inclined to agree with the respond- 
ent's contention in this matter, I think 


* (1) 21 Ind. Cas: 194: 400. 252. A 
- (2) 23 B. 725; 1 Bom. L. R. COT; 3 0. W. N. 621; 267. 
A, Tl: 7 Sar, P. C. J 543; 12 Ind, Dec, (x. s.) 185 1P. C.) 
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the objection that thé: suit" às framed is 
not sustainable must be upheld, -and the 
second appeal inast be dismissed with de- 
fendants’ costs, ` oe 
ONG Ve. SE 

Z. K. 


Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 

STONER’S COURT... 
APPLICATION FoR Reyiston No, 51 or 1925, 

. May 14, 1925. : 

Present:—Myr. Simpson, A. J. ©.: 

SHIVA SEW AK—Derenpantr— 
APPLICANT 

versus 

J ANGLI—P.Laintirr—OpposiTEe Parry, 

Civil Procedure Code (Act V of 1808), O. XX, r. 4— 
Judgment of Court of Small Causes, contents of-— 
Reasons, whether must be given. S 

A Court of Small Causes need notin its judgment 
give reasons for its decision and need not give even a 
concise statement of the case. It is enough if the point 
for determination is stated and a decision is given 
thereon. ` e 

Revision against an order of the Munsif, 
Bahraich, dated the 26th February 1925. 

Mr. Wasi Hasan, for the Applicant. 

Mr. Raj Bahadur, for the Respondent. 

ORDER.—This is a Civil Court revi- 
sion. .The first ground is that the judg- 
ment of the Small Cause Court Judge is 
no judgment in law within the meaning of 
O. AA, r. 4, 0. P.O. O. XX, runs as fol- 
lows- !-— 

“I, Judgments of a Court of Small 
Causes need not contain move than the 
points for determination and the decision 
thereon. ~ 

2. Judgments of other Courts shall con- 

tain a concise statement of the case, the 
points for determination, the decision 
thereon, and the reasons for such deci- 
sion.” ! 
> It is clear from the language of the. 
Statute that a Court of Small Causes need 
not give reasons for its decision and need 
not give’eveh a ‘concise statement of the 
ease. The -judgment objected to runs as 
follows: 17 ee SA, A i 

“This is a suit on a bond, the defendant 
denies ib. ‘The dnlyissue is:— . 

Is the bond in suit genuine? I find the 
issue for the plaintiff:- The claim is decreed 
in full with costs» O. XKX, r. 1/0. P.C. > 

It is certainly- short -bat it complies 
with the Jaw: Therè- was oniy one -point 


y 


TEBI O 19954 
‘for’ deterrhination.. That is stated and 
“the: decision is given. The second ground is 
‘that the Coutt failed to give the real point 
‘for. determination but. “Counsel has not 
“Informed me what the real point was. 
‘The pleadings do not. disclose any point 
‘except one -given inthe judgment. The 


. third point is. 3 that the Court acted wr ongly,. 


and without jurisdiction in throwing out 
the written statement put in by the de- 


fendant-applicant and not keeping that’ 


-on the record, and the fourth is that the 
Court acted without jurisdiction in return- 
ing to:the applicant his application dated 
26th Febr uary 1925 without passing any 
-orders thereon. These points are not sup- 
ported by any affidavit, and it was not 
explained to me what the substance of 
‘them is. 
stress was laid and Iwas referred to cer- 
tain decisions which were supposed to mean 
that a Judge of Small Cause Court is 
really required by law to do what O. XX, 
r. 4 expressly sets out that he need not 
‘do, If any of these decisions bear this 
interpretation, | am wunable'to agree with 
thein. No decision was referred to which 
is:‘binding upon me. The application is 
dismissed with costs. 

Pes Application dismissed. 





CALCUTTA HIGH COURT. 
"+ CAPPRALS FROM APPELLATE DECREES 
_ Nos, 287 To 295 or 1922. l 
February 4, 1925. 
Present:—Mr. Justice Suhr awardy and 
l Mr. Justice Cuming. 
BASANTA KUMAR KAPALI 
AND OTHERS——[) EFEN DANTE —— 
APPELLANTS 
VErSUS - 
SATIN DRA MOHUN TAGORE 


"AND OTHERS— PLAINTIFFS RESPONDENTS. 
‘Construction of document—-One contingency mention- 
ed—Other contingencies, whether excluded——Landlord 
and tenant—Enhancement of rent—Bengal Tenancy 
Act (VII of 1885), s. 30-—Second uppeal—Partieular 
words, construction of-—Quesiion of fact. 


Whether mention of one contingency in 8 document ` 


excludes all other contingencies is a question to be 
determined with reference. to the particular ciream- 
stances of each case. [p. 378, col. 2.] 

The right to claim enhancement of rent from a 
tenant on the ground of a rise-in the price of staple 
:food crops was_lirst given to the landlord by s. 30 of 
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the Bengal Tenancy Act. Therefore, a covenant ina 


. kabuliyat executed before the passing of the said Act, 


providing for enhancement of rent on excess lands 
being cliscovered in any future survey, does not 
negative the right of the landlord to claim enhance- 
ment under s. 30 of the Act, [ibid] 

The meaning attached to a particuiar word in a 
particular place is a question of fact anda finding 
aT cannot be challenged i in second{appeal. |p. 378, 
CO 


Appeal against a decree of the Special 
Judge, Tipperah, dated the 8th. Septem- 
ber 1921, modifying that of the Assistant 
Settlement Officer, Chandpur, dated the 
7th June 1920. 

Mr. Mohendra Nath Roy ae Babu 
Upendra Kumar Roy, for the Appellants. 

Sir Provash Chandra Mitter and Babu 
Hiralal Chakravartty, for the Responden ts. 

JSUDGMENT. 

Suhrawardy, J.—These appeals are 

by the tenants against the decrees of the 


~ 


Speciai Judge of Pipperah from which the . 


appeals we have just disposed of, namely, 
S. A. Nos. 2277 to 2280 of 1921, arose. It is 


argued on behalf of the tenants that certain 


tenancies which were recorded in the Re- 
cord of Rights as ratyati holdings and which 
the learned Special Judge hasfound to be 
so, ought to have been recorded as tenures. 
The kabuliyats in these cases are described 
as sarasari jimbadari kabuliyats, The whole 
argument of the learned Advocate for the 
appellant centres round the meaning of the 
word ‘jimbadari.` 
to the definition of the word‘ zimmadar’ 

in Wilson’s Glossary where it isstated that 
in Eastern Bengal it means a tentire or an 
under-tenure; and we are asked to hold 
that the tenancies created under these kabu- 
liyats were all tenures. There isno doubt 
that in One part of Iuastern Bengal, namely, 


in the District of Backerganj or in portions, 


of that district the expression ‘ambadari ` 

ordinarily means a tenure; but it does not 
follow therefrom that the same meaning is 
to be given to this word in every part of 
Beng gal. The word ‘zimma’ is an Arabic 
word meaning charge or custody and zimma- 
dars were created by zemindars who took 
upon themselves the charge of paying the 
Government revenue payable by the zemin- 
dar. Gradually the meaning of this word 
extended and included various -sorts of 
tenancies. Whatever the meaning of this 
expression may be in other places the learn- 
ed Special Judge of Tipperah is of opinion 
that in that district no detinite -meaninty 
ean be assigned to this word. It is also 
significant that these ‘tenancies which are 


We have been referred | 
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described as “jimbadari' in the kabuliyats 
were recorded by the Settlement Officer of 
the District in the Record of Rights as 
rawati holdings. It is expected that the 
Settlement Officer was conversant with the 
meaning attached to the word in the locality. 
In these circumstances the learned Judge 


seems to be perfectly justified in holding - 


that, so far asthe District of Tipperah is 
concerned, the word ‘jimbadari’ has not 


been assigned any definite meaning and is ` 


of doubtful import. I am of opinion that 
the question as to whether a particular 
word bears a particular meaning in a parti- 
cular place is a question more of fact than 
of law.. In the view that no help as to the 
character of the tenancy is to be derived 
from the word ‘jimbadar’ the learned 
Judge proceeded to examine the documents 
themsehves and the conduct of the parties 
Bince the creation of the tenancies to as- 
certain the manner in which the lands were 
used by the tenants. Considering all these 
circumstances he has arrived at the con- 
clusion that the tenancies were ratyati 
tenancies. We think that it is a conclusion 
of fact and it ought not to be disturbed in 
second appeal. The documents themselves 
give sufficient indication as to the nature 
of these tenancies. ‘Therein it is mentioned 
that the tenants will not be entitled to cut 
trees, excavate tanks or to build permanent 
structures on the lands. These restrictions 
are, inconsistent with the permanent nature 
of a tenure. Then again, conceding that 
the word ‘jimbadart meant a tenure, the 
Judgeasa judge of fact was within his 
rights in not attaching undue importance 
to asingle expression but enquiring into 
the real nature of the interest on a con- 
_ sideration of the entire record. The result 
of this enquiry must be taken to be a find- 
ing on a question of fact. 

The next point taken on behalf of the 
appellants is that on a consideration of the 
kabuliyat it ought to have been held that 
the jama of these tenancies were fixed and 
not liable to enhancement. This argu- 
ment is divided into two heads. In the 
first place it is argued that the kabuliyat 
shows that the rent is not liable to he 
enhanced. This contention is based upon 
the fact that the document nowhere states 
that the rent should be enhanced except 
upon a future survey, There is, however, 
‘no stipulation in the document that the 
rent cannot be enhanced in any other way, 
In this connection it may be profitable to 
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enquire into the meaning of the words 
‘sarasari jumbadari’ describin g the tenancy 
created by the kabuliyat. ‘Sarasari’ again 
is the word which has ‘caused great 
trouble to the Assistant Settlement 
Officer. He has launched into a philo- 
logical research deriving it from the 
Bengali word ‘shor’ to move. It is a 
Persian word meaning ‘ordinary’ and it 
has acquired several other significances, 
In common parlance, itis used in the sense 
of rough, average or without any meticulous 
regard to details. For instance, sarasari 
account or measurement means a rough 
account or measurement. The use of this 
word in this connection shows that it is an 
ordinary jimbadavi tenancy which means 
that no particular incident such as fixity 
of rent is attached to the tegancy. The 


‘kabuliyat does not give any indication that 


the rent is to be fixed for ever. It is, how- 
ever, argued that because there is a covenant 
in the kabuliyat that if at the time of any 
future survey any excess area is discovered 
the tenant should be liable to pay enhanced 
rent on the different kinds of land, it indi- 
cates that the only mode of enhancement 
was fixed by the contract and, therefore, the 
landlord is not entitled to claim enhance- ` 
ment under s. 30, Bengal Tenancy Act, for 
rise in the price of staple food-crops. The 
answer to this is that at the time when the 
document was executed, the Bengal Tenancy 
Act did not come into operation and the 
landlord had not acquired the right of 
enhancing rent under s. 30, Bengal Tenancy 
Act, Whether mention of one contingency 
excludes all other contingencies isa ques- 
tion to be determined with reference to 
particular circumstances of each case. This 
condition is an ordinary term put in 
most contracts of that date when only one 
mode of enhancement of rent was open to 
the landlord. 

Tbe next branch of this argument is that 
the lease created by the kabuliyat was onlv 
a confirmatory lease as the tenancy existed 
from before. and, therefore, the presumption 
under s. 50, Bengal Tenancy Act, should 
apply to these tenancies. It is remarked 
by the Assistant Settlement Officer that 
the defendants did not prove that the rent 
remained unchanged since the Permanent 
Settlement and that it was not the defend- 
ants case that the tenancies existed at the 
time of the Permanent Settlement. In fact, 
In some of these kabuliyats there has been 
some increase from the original rent and 
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in all of them the expression used is 
‘settled,’ indicating that the rent was settled 
at acertain figure. The use of the word 
settled shows that there was some variation 
of rent at any rate, the rent fixed by the 
kabultyat did not exist from the time of the 
Permanent Settlement. The learned Judge 
on these considerations has held that the 
tenants have failed to rebut the presump- 
tion of correctness in favour of the Record 
of Rights. We do not think thatin these 
circumstances we should be justified in 
interfering with the findings of the Court 
of Appeal below. 
These appeals are accordingly dismissed 
with costs one gold mohur each. 
Cuming, J.—I only propose to adda 
few words to the judgment which has just 
been delivered by my learned brother. Mr. 
Roy's argument is as to what meaning 
should be attached to the word ‘jimbadam.’ 
The learned Advocate contends that the 
word ‘jimbadar’ has been wrongly constru- 
ed by the lower Appellate Court and he 
contends that the expression ‘jimbadart’ 
means a tenure-holding and that the Judge 
has wrongly heldit to mean a raiyati holding. 
The meaning attached to a particular. word 
‘in a particular District isa pure question 
of fact. Therefore, the finding of the learned 
Judge as to the meaning of the word ‘jimba- 
dari ` is purely a question offact and can- 
not be challenged in second appeal, 

IN. B. Appeals dismissed, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Crivit APPEALS No, 109 AND 110 
oF 1924, 

January 21, 1925, 
Present:—Mr. Dalal, A. J. C. 
GUR PRASAD—PuaIntTIFF— 
APPELLANT 
VETSUS 
LALMAN AND OTAERS— DEFENDANTS 

` — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 98 
—Haxecution of decree—Sale—Agreement to set aside 
sale and refund purchase-money—-Suit to recover pur- 
chase-money, maintainability af—Construction of docu- 
ment—Compromise—Intention of parties. 

After a sale in execution of a decree an agreement 
was entered into between the auction-purchaser, the 
decree-holder and the judgment-debtor whereby it was 
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of the Munsif, Kheri, 
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agreed that possession of two-thirds ofthe property 
sold should be returned to the judgment-debtor and 
that the auction-purchaser should withdraw from the 
Court two-thirds of the purchase-money deposited by 
him. In the meantime, however, another decree- 
holder had attached and withdrawn a portion of the 
money which had heen deposited by the auction-pur- 
chaser in Court. The auction-purchaser brought a 
sult to recover two-thirds of the purchase-money on 
the basis of the agreement : 

Held, (1) that the plaintiff's suit being based upon a 
contract arrived at between the parties after the execu- 
tion sale had been confirmed was not barred by virtue 
of the provisions of r, 93 of O. XXI of the O.P.C.; 
[p. 380, col. 1.] 

(2) that the intention of the compromise arrived at 
between the parties was that two-thirds of the pur- 
chase-money paid by the auction-purchaser should be 
refunded to him and that the judgment-debtor was, 
therefore, liable to refund that amount to the auction- 
purchaser and to make up the deficiency caused by 
the attachment and removal ofa portion of the pur- 
chase-money by another decree-holder of the judgment- 
debtor. [p. 380, col. 2.] 

In construing a compromise the intenti@n of the 
parties should be enquired into and not what may 
appear on the face of the compromise which may have 
been prepared by some Pleader’s clerk of small know- 
ledge and little education. [p. 380, col. 1.] 


Second appeal from a judgment and 
decree of the Subordinate Judge, Kheri, 
dated the 23rd January 1924, reversing that 
dated the 22nd 
September 1923. 

Mr. Ishwari Prasad, for the Appellant. 

Messrs. Ram Bharose Lal, H. K. Ghosh and 
Raj Narain Shukla, for the Respondents. 

JUDGMENT.—The plaintiff, Gur 
Prasad, a purchaser at auction-sale held 
in execution of a decree by a Court, sued 
for the recovery of rds of the money 
Rs. 110 deposited by him in Court at the 
time ofthe sale. The sale was confirmed 
on 3rd April 1923. Lalman defendant to 
the present sult was decree-holder and the. 
jadgment-debtors were Raghu Nandan and 
others, defendants Nos. 2 to5. After the 
sale was confirmed defendants Nos. 6 and 7 
Jaswant and Baijnath sued for possession 
of grds of the grove by title paramount. 
The defendant No. 8 is one Gur Narain, 
another decree-holder of defendants Nos, 2 
to 5, who obtained rateable distribution and 
removed Rs. 54-5-4 out of the money deposit- 
ed by the plaintiff. . 

To the swit brought by Jaswant and 
Baijnath defendants Nos. 6 and 7 Gur 
Narain was not a party. The suit was 
compromised and it: was agreed between 
the plaintiff, the decree-holder Lalman and 
the judgment-debtors, defendants Nos. 2, 
to 5, that the plaintiffs of that suit shall 
receive possession of rds of the grove, 
that Lalman shall receive jrd of the money 
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deposited: by “the plaintiff of the present 
suit Gur Prasad and that the balance of the 
money shall be removed by Gur Prasad. 

The Trial Court exem pted Gur Narain but 
passed a decree for rds of the balance 
left after deducting Rs. o4 odd out of 
Rs. 110. This decree was passed against 
Lalman. 

On appeal thé learned Sato Judge 
of the lower Appellate Court was of opinion 
thatthe plaintiff was entitled to recover 


' rds of Rs. 110 but in his opinion the 


z 


suit was barred under the’ provisions of 
O. KAI, rt. 93. He referred to a judgment 
of a learned J udge of this Court reported as 
Ram Dayal v. Rampal Singh (1) where it 
was held that return of money from Court 
may be obtained under O. XXI, 1. 93 and 
that no separate suit lay. Both Lalman 


, and Gur Prasad had appealed to the lower 


Appellate Court; Lalman’s appeal was 
decreed and Gur Prasad’s dismissed. 
Two second appeals were instituted by 


Gur Prasad plaintiff i in this Court. 


Iam of opinion that the facts of this 
case are distinguishable from those of the 
ruling cited by the lower Appellate Court. 
In the present case there-was a fresh con- 
tract between Lalman, the defendants Nos. 2 
tod and the plaintiff, andthe plaintiff can 
sue on the basis of that contract. The 
plaintiff agreed to give up 
grove on the defendants Nos. 2 to 5 promis- 
ing to refund to him rds of the deposit 
of Rs. 110. Defendants Nos. 2 to 5are not 
represented here and: proceedings havo 
been taken against them ca parte. The 
learned Counsel, who appeared for Lalman, 
pointed out to the Court that the defend- 
ants Nos. 2 to 5 can take shelter behind 
the express term of the contract that the 
money was to be removed from Court. In 
my opinion the intention of the parties 
should-be inquired into and not what may 
appear on the face of a compromise like the 
one. between the parties which must have 
been. prepared bysome Pleader’s clerk of 
small knowledge and little education. I 
hold that Gur Prasad consented to make 
over possession of 2rds of the grove to 
Jaswant and Baijnath on defendants Nos. 2 
to 5, the judgment-debtors, promising to 
refund rds ofthe sale -price paid by the 
plaintiff. According ‘to the compromise 
, Ealmín was to: receivé -trd of that amount 
“and “he has rémoved* ‘that a ngunt, 


(si “Ina. Cas, 95; 29 Q. G. A2, 6.0. T J. 160, 
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For these reasons Tam of opinion that a 
suit can lie against Lalman and the de- 
fendants Nos. 2 to 5, who were parties to 
the compromise, which substituted a. new: 
contract between the parties. Gur Narain. 
was no party to that compromise and cannot . 
be held liable to refund by a separate suit 
the money which he had withdrawn from. 
Court. Theappeal must fail against Gur 
Narain. 

I think that it must fail against Lalman. 
also because Lalman has done nothing. . 
beyond what was contracted for under the 
compromise. 

As against defendants Nos. 2 to5 the 
appeal must succeed. They are “liable Lo: 
pay to the plaintiff Rs. 73-5-3. It has been 
intimated to me that Rs. 19-8 are still lying , 
in the Executing Court, so the equitable, 
plan would he to grant a decree for the 


balance and direct the plaintiff to remove 


Rs. 1y-8 from Court. 

1 set aside the decree of the lower Appel- 
late Court so far as defendants Nos. 2 to 5, 
Raghunandan, Baldeo and Ram Chandra 
and Bhagwan minors under the guardian- 
ship of Raghunandan, are concerned and 
pass a decree against them for Rs. 53-13-3 
with proportionate costs of allthe Courts. I- 
further direct that the plaintiff shall be. 
entitled to recover the sum of Rs. 19-8 lying 
n deposit with the Executing, Court. |, 

Lalman shall bear his own costs of this 
a while Gur Narain shall receive his 

osts ofthis Court from the plaintiff, 

OH this sum of Rs. 19-8 has been removed 
from the Execnting Court either by Lalman 
or by defendants ‘Nos. 2 to 5, the plaintiff 


-shall be entitled to a further decree for that 


amount recoverable either from Lalman or 
from defendants Nos. 2 to 5 which ever of 
these parties removed the deposit. 

Z. K. Decree set aside: 


MADRAS HIGH COURT. 
SEGOND Civit APPEALS Nos. 544 To 555 
or 1923. 
September 19, 1924. 
, Present: —Mr, Justice Devadoss. ` 
APPASWAMI MOLTHAL RAO—PLAINTIFF 
— APPELLANT ; 
VENSUS 
GOPALASW AMY CHETTY AND OTHERS — 
DERANDANTS— RESPONDENTS. 
Mlatras Estates Land Act (I of 1908), s. 3 (ID: ~ 


88. 0. 1995) 


Landlord and tenant—Kasavargam tenant in Tanjore 
District, house-site occupied by—‘Pagudi,”’ whether 
rent—Sutt to recover “pagudi’— Jurisdiction of 
Revenue Court. 

In the absence of a finding that a, house-site occupi- 
ed by a kasavargam tenant in the Tanjore District was 
originally raiyati land or was once used for agricultural 
purposes, a payment made by the tenant to the 
landlord in respect of the house which is known as 
“pagudt” is not “rent” within the meaning of s. 3 (11) 
of the Madras Estates Land Act, and a suit by the 
landlord for the recovery of such “pagudi” is not 
maintainable in the Revenue Courts. [p. 381, col. 2.] 

The mere fact that the tenants have been paying 
illegal cesses or that the landlord was able to exact, 
something from the tenants for a number of years 
would not give to the landlord the right to collect such 
cesses. ip. 382, col. 2] 

Second appeals against the decrees of the. 
District Court, West Tanjore, in A. S. 
Nos. 658, 659, 733 to 738 of 1920 and 80 to 
83 of i921, preferred against the decree of 
the Court of the Deputy Collector, Kum- 
bakonam, in Summary Suits Nos. 8, 16, 9 to 
12, 14, 15, 17, 13, 19 and 18 of 1919 respec- 
tively. 

Mr. E. Vinayaka Rao, for the Appellant. 

Mr. A.C. Sampath Iyengar, for the Re- 
spondents. 


JUDGMENT.—tThe simple question 
in these second appeals is whether the 
plaintiff is entitled to get the pagudt from 
the defendants. Various contentions were 
raised in the Courts below. The District 


Judge found that the plaintiff was a land- 
holder within the meaning of that word as. 


used in the Estates Land Act. Granting 
that the plaintiff is a land-holder, the ques- 
. tion is whether he is entitled to get pagudi 
from.the defendants. 

The contention on behalf of the appel- 
lant is that the defendants are kasavargam 
tenants and, therefore, they are bound to 


pay the pagudi to the plaintiff. In the first 


place the tenure known as kasavargam 
tenure has not been the subject of any de- 
cision. The incidents of such a tenure are not 
known though Sadasiva Iyer, J., in Naina 
Pillai Marakayar v. Ramanathan Chettiar 
(1), thinks that kasavargam tenants are 
tenants newly introduced into a village by 
the land-holder for cultivation purposes on 
condition that they would give up their 
dwelling sites to the land-holder when they 
ceased to do cultivation. With due respect 
to the learned Judge I am unable to accept 

this as the incident of kasavargam tenure. 
The plaintiff relies upon a patmatsh 
account in which the word kasavargam is 
gE ju sees: 


. 
ria arak mee 


(1) 41 Ind, Cas. 788; 33 M, L. J. 84. 


i 
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used. That wouldnot decide the point for 
the land in dispute was occupied for several 
generations as house site. I am informed 
that there are 700 houses in this village 
and all of them seem to beon the same. 
kind of tenure as the defendants in the 
present suit. Whatever may be the nature 
of the kasavargam tenure the question is 
whether the plaintiff is entitled to get 
pagudi from the defendants. The Deputy. 
Collector who tried the case thought that 
kasavargam tenure meant service tenure 
and the services having been dispensed 
with the land-holder-is entitled to money- 
rent. There is no evidence as to the natura 
of the services and as to how long they were, 
performed and when they ceased. There is 
no warrant for the assumption that’ money 
rent was imposed in lieu of services. Mr. 
Vinakaya Raorelied upon Ex. Fas supporting, 
his contention. Exhibit F is an agreement, 
entered into between some of the persons 
who owned houses on the village site and the 
land-holder. It is suggested by Mr. Vina- 
kaya Rao that all persons who owned houses 
in the village were parties to the document. 
Granting that that was so, this -document 
cannot ‘be relied upon for the purpose- of 
enforcing the present claim. Under that 
document the house-holders undertook to. 
paya number of cesses. or honorary pay- 
ments to the landlord. Under the present 
Estates Land Act such cesses and volunt- 
ary payments could not be enforced as 
rent. Apart from that the question is 
whether pagudi can be called rent. Rent, 
is defined in the Estates Land Act as what 
is lawfully payable in money or in kind or 
in both to a landlord for the use or occupa- 
tion of land in his estate for the purpose of 
agriculture and in other words whatever is 
payable on account of the use and enjoy- 
ment of land taken for cultivation. There 
is no evidence that these house sites were. 
ever agricultural ` land. Mr. Vinakaya 
Raos argument is, it must havé been dry or 
punjah land and persons who owned houses 
must have built them on’ such dry land. 
There is no evidence that the sites of 
houses were 7atiayti Tand or were used for 
purposes of agriculture. The onus’ is upon 
the land-holder to prove that his land was 
a ratyati land and that it was afterwards 
converted into house ‘sites. , E 
Much reliance is placed upon the pre- 
sumption which the Courts have to raise 
tinder s. 23 and under s. 185. In the case 
of s. 28 that presumption will arise only 
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when there is a dispute whether the land is 
raiyati land or wasteland; in the case of s. 158 
the presumption would arise when the con- 
test is whether the land is private land or 
raiyati land. A ratyatt land does not include 
tank beds, threshing floors, cattle stands, 
village sites etc. Here we find there area 
number of houses in the village. It is 
necessary to prove that the people built on 
land which was used for agricultural pur- 
poses before the plaintiff could *claim rent 
from them. Reliance is naturally placed 
on the fact that the backyards are used for 
the purpose of raising kitchen vegetables 
and plantains etc. Anyone who is acquaint- 
ed with the habits of the people of this 
Presidency would know that plantain leaf 
isa necessary thing and every backyard 
however small, always has a few plantain 
trees and a few cocoanut trees. The raising 
of kitchen vegétables or planting a few 
plantain trees or cocoanut palms would not 
convert a nathem or a house site or a back- 
yard of the houses. It is quite clear that 
the owners of the houses were weavers and 
the back-yards were used for weaving pur- 
poses and these people have been there for 
several generations and the backyards 
having been so used for all those years, the 
onus is heavy upon the plaintiff to make 
out that the backyards were not used for 
any other purpose than for the purpose of 
spreading the loom on them. Mr. Vinakaya 
Rao wanted to rely upon the decisions in 
several cases to which the plaintif and some 
of the defendants as well as some of the 
people who owned houses were parties, 
But those decisions do not stand in the way 
of the defendants raising their present 
contention. As I have already observed the 
Estates Land Act makes only rent recover- 
able from a tenant and so long as what is 
claimed is not rent, it does not matter whe- 
ther they have been paying pagudi for a 
number ‘of yearsor not. It has been held 
in several cases that the mere fact that the 
tenants were paying illegal cesses or that 
a landlord was able to exact something from 
the tenants for a number of years, would 
not give a right to the landlord to 
collect them. Whatever may be the 
right of the landlord against the de- 
fendants, certainly what he .now claims 
is not rent and the District Judge was per- 


-fectly right in holding that the Revenue 


Court had no jurisdiction to entertain the 
suit for the enforcement of pagudi. I 
think the District Judge ought’ to have 
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returned the plaints to be presented to the 
proper Court, Evidently the plaintiff did 
not ask for the return of the plaints and 
the fault is entirely on him. I think, in 
the circumstances, the proper order would 
be to direct, that the plaints be returned 
to the plaintiff for presentation to the 
proper Court, but imasmuch as all this 
litigation has been the result of the plaint- 
iff filing a suit in the Revenue Court and 
carrying it on appeal to the District Court 
and here, I think he is bound to pay the 
defendants the costs incurred by them in 
all the suits in all the Courts up till now.. 
Vakil’s fee Rs. 300. 


vV. N. V. Plaints returned to. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
SECOND CIVIL APPEAL No. 196 or 1924. 
March 26, 1925,- 
Present:—Mr. Daniels, J. C. 
‘DAN BAHADUR SINGH—P.iaintirr— 
APPELLANT 


VETSUS 
SAHEB DAYAL AND orHERS—D&FENDANTS 
— RESPONDENTS. < 

U. P. Land Revenne Act (III of 1901), s. 288 (kj— 
Partition—Khewat recording separate khatas with 
definite shares and also shamlat khata, construction of 
—Presumption—Suit to disturb partition, maintain- 
ability of. 
. Where a partition khewat records two separate khatas 
with definite shares and a third khate which is 
described as shamlat of the two former the khewat will 
always be construed as meaning, unless the contrary 
is stated, that the shares ofthe parties in the shamlat 
khata are in the same proportion as the shares which 
they hold in severalty. If evidenceis admissible at, 
allto rebut this construction very strong evidence 
would be necessary. [p. 383, col. 2.] l 

When, however, the partition has once been finally 
completed and confirmed, such . evidence is not 
admissible and a suit the object of which is to disturb 
the allotment of the land in the final partition is not 
maintainable as being obnoxious to the provisions of 
s. 233 (k) of the U. P. Land Revenue Act. [ibid.] 

Second appeal under s. 100,.0. P. C. 
of the Subordinate 
Judge, Sultanpur, dated the 8th February 
1924, reversing that of the Munsif, Sultan- 
pur, dated the 12th November 1923. 

Mr. Bisheshwar Nath, for the Appels 
lant, 


Mr. A. P. Sen, for the Respondents, 
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JUDGMENT.—This litigation arises 
‘indirectly out of a partition which took 
place in the:year 1910. By a previous 
partition two pattis Rana Singh and Guman 
Singh had been formed and certain land 
was shamlat to the two pattis in definite 
proportions. ‘Bir Sahai, the predecessor-in- 
interest of the plaintiff, was a co-sharer 
to the extent of a half in patti Rana 
Singh. At the partition of 1910 a patti 
named after Bir Sahai was formed. In 
that paiti were several khatas. Of these we 
are only concerned with Khata .No. 3 
belonging to Bir Sahai, area 22 bighas 13 
biswas. 

Khata No. 4 belonging to Sahib Dayal 
etc., defendants, area 11 bighas, 14 biswas 
and Khata No. 5, shamlat of khatas Nos. 3 
and 4. Area 17 bighas, 13 biswas, 10 biswansis. 

The plaintiff's caseis that by calculating 
the separate -share which his predecessor 
owned prior to 1910 and adding to it the 
share which he held intheshamlat patti, 
the total comes to 40 bighas, 9 biswas. In 
1910 he was allotted a separate khata of 
22 bighas, 13 biswas and is entitled to the 
balance of 17 bighas, 9 biswas out of the 
shamlat. The defendant on the other 
hand owned altogether 11 bighas, 17 biswas, 
10 biswansis. He gota separate khata of 
11 bighas 14 biswas. Therefore, only 3 
biswas, 10 biswansis, or in round numbers 
4 biswas remained to him in the shamlat 
khata and the remainder belonged to the 
plaintiff. The learned Munsif decreed his 
suit. The-.learned Subordinate Judge has 
dismissed “if. He holds on the evidence 
that the plaintiff has failed to establish 
his allegations as to the disposal of the 
shamlat land shown in the khewat of 1314 F. 
or to establish his right to the amount 
which he claimsin the partition of 1910. 
He is not prepared to rely on a paper 
called the furd hissakasht to show that 
part of the defendant's shamlat was trans- 
ferred to Mahadeo Prasad. This is a 
finding of fact based on evidence. The 
only error of law alleged is where the 
learned Subordinate Judge goes on to say 
that he is not satisfied ofthe correctness 
of the respective shares of shamlat re- 
corded in the khewat of 1314 F. There is 
of course a presumption under s. 44 of 
the Land Revenue Act of the correctness 
of this entry. This error however does 
not effect theSubordinate Judge’s conclu- 
sion. The plaintiff has brought his case 
on an erroneous assumption. He assumes 
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that there iis a hiatus in the partition 
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khewat of 1910, and that the khewat is silent 
as to the shares which the parties respec- 
tively held in the shamlat. This is by no 
means the case. Where a partition khewat 
records two separate khatas with definite 
share and a third khata which is describ- 
ed as shamlat of the two former, the 
khewat will always be construed as mean- 
ing, unless the contrary is stated, that the 
shares of the parties in the shamlat khata 
are in the same proportion as the shares 
which they held in severalty. If evidence 
were admissible at all to rebut this .con- 
struction very strong evidence would be 
necessary. It appears tome however that 
when the partition has once been finally 
completed and confirmed, such evidence 
is not admissible, that the appellant is 
really trying to disturb the allotment of 
land by a partition, and that the respond- 
ent is rightin contending that his suit 
is obnoxious under the provisions of 
s.233 (h) of the Land Revenue Act. On 
all these grounds I dismiss the appeal with 
costs, 

Z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND APPEAL No. 78 oF 1925. 
April 22, 1925. 
Present:—Mr. Justice Stuart and 
Mr. Justice Boys. 

Firm KALLU MAL-DHAKKAN LAL-— 
PLAINTIFF——APPELLANT 
versus 
Firm BHAWANI DASS-REKHAB DAS 


—DEFENDANT—-RESPONDENT. 
Tividence Act (I of 1872), s. 34—Book of account, 
entries in, corroboration of—Surrounding cireum- 
stances, whether may be referred to. 


Section 34 of the Evidence Act does not limit in | 


any way the nature of the material upon which the 


Court may rely to support the entries ina book of - 


account. Such material may be in the shape of 
temporary vouchers, receipts or other documentary 


evidence. It might take the shape of sworn oral. 
testimony. Ít is open to a Court to arrive at a` 


finding as to thé genuineness of a book of account 
by reference to the circumstances surrounding the 
transactions entered therein and the circumstances 
surrounding the existence of the account book, 
[p. 384, col. 2.] 


Second appeal against a decree of the 


District Judge, Bulandshahr, dated the 13th ° 


of December 1924. 
Dr. N, C, Vaish, for the Appellant, 


ces 


> JUDGMENT .—This.is:a casé in which 
the plaintiff’ obtained a preliminary clecree 


for rendition of accounts from the defend- 
The 


ants who. were commission agents. 
Munsifreferred the question of the accounts 
to a Commissioner. . His order referring the 
oar was" not exactly in-“terms of O. "XX, 

17 of the C.:P.:C. but’ we may take 
it for the.present purposes that it was an 
order intended to be under that rule. "In 
view of our opinion on ‘other points, we do 


not decide this and it is not necessary for 


us todo so. He ordered that account books 


should be filed in Court and gave the Com- 
missioner. authority to consider those account: 
books. Twelve account books were filed and. 
subsequently during the proceedings before’ 


the Commissioner four further account books 


were filed, the last ofwhich to be filed is. 


or a 
It is in regard 


what ig krown as d “sauda bahi ` 
“ transaction account book”. 


to the acceptance of this sauda bahi in 


evidence that a second appeal has been filed 
in this Court. 


the sauda bahi to be of no value. 
Appellate Court arrived at a different deter- 
niination holding the squda bahi to be reli- 
able. It has seldom been our fortune to read a 
more painstaking and capable judgment 
than that of the lower Appellate Court. The 


learned District Judge has gone intoevery . 


single’ point with the” most? commendable 
thoroughnuss: c Itis objected before. us that 
the sauda bahi “was not: admissible in 
eviderice because it was not supported by 


-any other evidence and, therefore, could not, 


‘terms of s. 347 ? 


“+. 17 override the provisions of s. 347 ? 
learned Judge stated this latter question at’ 


in. view of the provisions .of `s. 34 of. the 
Evidence Act, be relied upon as the sole 
evidence of the transactionsto which it 
purported to testify. The first “question 
which arose on this point was, was -there in 
fact nothing before the Commissioner and 
the Munsif to support the sauda bahi so as 


to render it inadmissible in view of the 
A second question which, 


might ariseis, do the terms of O. XX, 


page 12 of his original judgment but he did 


not decide it nor do we find it nécessary,to do. 
so, for we find that there has; in fact, been’ 


Ad breach of the provisions of s. 34 of the 
Evidence Act.’ ‘The learned District J udge 
kas: dealt with this matter at page 13 of his 
judgment. The nature, of the material 
required to support a bahi is not set forth. 
in s. 34ofthe Evidence Act; . that only 
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“account 


The Munsif .arrivéd at a: 
determination of. the amount due’ holdin g: 
The lower 


The: 


[85:1 ©; 1929] 
states that the statements in a book .of 
“shall not be alone sufficient 
evidence to charge any ‘person with -lia- 
bility”. | It does mot limit i in any way at all . 
the nature of the material upon which the 
Court may rely tosupport the statements in 
the books of account. . Such material may 
take the. shape of, contemporary vouchers, 
receipts or other dacumentary evidence. It 
might take the shape of sworn oral testi 
mony. It is notsuggested in this case that, 
there was any documentary: evidence beyond 
the other books of account, “We have not 
thought it necessary to consider how far 
those other books ofaccountsmi ghtormight 
notin themselves, though subsequent’ in 
date, support the sauda bahi. The point 
is at least ar guable. We are left in doubt 
as to whether there was or was not any oral 
evidence in support of the sawuda bahi." It 
is alleged on behalf of the appellant—the-re- 
spondent is not represented here—that there 
was no such oral evidence, Allthat we have 
been able tofind is the documentin the. foarm 
of an application filing the:sauda bahi, 
apparently at the instance of the Commis: 
sioner because we find a hint of its existence 
in the last words- of thé deposition of -the 
munim. The learned. District Judge has 
referred. to the possibility of corroboration 
by oral evidence but has not, referred toany 
specific oral evidence, given ini, this -case 3 
but he‘has referred in detail to many of the 
circumstances surrounding the transactions 
between the plaintiff -and , the defendants 
and :the..circumstances surrounding the. 
existence of this sauda baht and from al] 
these circumstances it is clear that heaccept- 
ed the genuineness of the sauda bahi. 
There in. “nothing i in-s. 34to limit or define 
the material which the Court may rely upon 
as corroborating the’ account books, ‘We 
think, therefore, “that the learned Judge was 
justified. in rely ing upon these account 
books and we may. add that he was fully 
justified in fact. Under these circumstances 
there is no need to consider the second. ques- 
tion that- might have arisen ,as to whether 
O. XX.r. 17, G. PC. supersedes the terms 
of s. 34 of the Jvidđence :Act. Accepting, 
therefore, the findings of the learned J ydge 
as good in law we dismiss this appeal under 
Q. XELLE i, iO. PLC, 


Z. K. Appeal dismissed, a 
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PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD Hicu COURT. 
May 7, 1925, 
Present:—Lord Atkinson, Lord 
‘Carson, and Sir John Ede e. 

— Musammat BHAGWANI KUNWAR 
AND ANOTHER—DEFENDANTS—A PPELLANTS 
: VETSUS 
MOHAN SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Hindu Law-—Jomb family—Seperation—Pres esumy- 
tion—Burden of proof—Revenue papers, definition of 
shares in, effect of —W idow of joint member allowed to 
remain in possession in lieu of maintenance, effect of. 

Given a joint Hindu family ‘the presumption is, 
until the contrary is proved, that the family con- 
-tinues joint.. That presumption is peculiarly strong in 
the case of the sons of one father. A person who 
alleges that the members of a joint Hindu family 
“have separated must prove, unless it is admitted, that 
there a kaa at some material time. [p. 386, 
col, 1. 

A. definition of shares in revenue and villa ge papers 
by itself affords a very slight indication of an actual 
‘separation in a Hindu family and is insufficient to 
prove, contrary to the presumption of law, that the 
family to which the entries refer had separated. [p. 380, 
col. 2.] 

A widow ofa sonless prominent member of a joint 
Hindu family i is sometimes allowed by the family to 
occupy: possession of some of the family’s land for her 
life for her maintenance. [p. 386, col. 2.]. 


-Appeal from the decree of the Allahabad 
High Court, dated the 18th March -1920, re- 
versing that of ‘the Subordinate J udge, 
Cawnpore, dated the 30th November 1916. 


Messrs. L. De Gruyther and J: M. Parikh, 
for the Appellants, 
' Messrs. George Lowndes and W.W aaen 
for the Res pondents. 


JUDGMENT. 

Sir John Edge.—tThis is an appeal by 
defendants from a decree, dated the 18th 
March 1920, of the High Court at Allahabad, 
which reversed a decree, clated the 30th 
November, : 1916, of the Subordinate Judge 
of Cawnpore, by which the suit had been 
dismissed. 

' The suit in which this appeal has arisen 
is a suit in which “the plaintiffs claimed a 
“decree for the proprietary possession of an 
eight-anna share in each of the villages of 
Auria (Auria Tikra) and . Aurangpur Gah- 
dewa and certain fr actional shares in four 
other zemindarz villages in the Cawnpore 
District'by dispossession of the defendanis, 
who were in’ possession and denied the 
title of the plaintiffs. The Subordinate 
Judge dismissed the suit; the High Cout 
cn appeal g gave the plaintiffs the decree for 
the sara which they | claimed. The 
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parties. were Hindus of the Thakur Gaur 
caste and were subject tothe law of the 
Mitakshara: The following. pedigree will 
sufficiently show how the parties were 
velated,.but their Lordships do not know 
which of the- brothers Madho Singh and 
Hira Singh, or of the brothers Diwan Singh 
and Bahadur Singh, was the elder:— 
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The suit was br ought on the 12th NG övem- 
ber 1914, in tke Court of the Subordinate 
Judge of Cawnnore after the. death of 
Musammat Kanchan Kunwar. Wher the 
suit was brought Bahadur Singh was about 


80 years of age and Niwaz Singh was about 
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76 years ofage, As Diwan Singh was not 
a party to the suit, although his son 
Pancham Singh was a plaintiff, their Lord- 
ships have assumed that Diwan Singh was 
then dead. The most material question in 
the suit is whether Gulab Singh was, when 
he died, joint with, or separate from, his 
cousins Diwan Singh, Bahadur Singh and 
Niwaz Singh. 

Padum Singh and his sons Madho Singh 
and Hira Singh admittedly had constituted 
a joint Hindu family. Padum Singh died 
before his sons, and at his death Madho 
Singh and Hira Singh were joint. It is 
well-established law that those who allege 
that the members of a joint Hindu family 
had separated must prove, unless it is 
admitted, that there was a separation at 
some material time. That material time in 
this case must have been before the death 
of Gulab Singh. Hira Singh had died in 
1862, and Madho Singh had died in 1867. 
Gulab Singh died sonless in 1886. The 
case of the plaintiffs was, and is, that Gulab 
Singh was until he died a member of the 
joint family, which, until he died, consisted 
of the then living male descendants in the 
male line of Padum Singh. The case of 
the defendants-appellants, is that Madho 
Singh and Hira Singh had separated, and 
consequently that Gulab Singh was separate 
from his cousins Diwan Singh, Bahadur 
Singh and Niwaz Singh. It happened in 
1896 or in 1898 that the then members of 
the joint family separated. That separa- 
tion did not take place at a material time 
so far as this suit is concerned, but the 
learned Subordinate Judge incorrectly held 
that the separation in 1896o0r 1898 shifted 
the burden of proof, and that it was for 
the plaintiffs to prove that Gulab Singh 
was joint when he died in 1886. How far 
that misunderstanding of the law affected 
the Subordinate Judge in his consideration 
of the evidence in this suit, it 1s impossible 
to say, but he found on the evidence that 
Gulab Singh was separate at the time of 
his death. The High Court found on the 
evidence that Gulab Singh was, when he 
died, a member of the joint family. 

Their Lordships will later ¢xpress the 
conclusion at which they have arrived as 
to whether there had or had not been a 
separation before Gulab Singh died, but 
-before doing so they will refer to another 
guestion which must be considered, al- 
though they agree with the conclusions at 
which the Courts below were in agreement 
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on that subject. Their Lordships will now 
briefly state what that other question is. 

The property in question in this suit 
came into the possession of Kanchan 
Kunwar shortly after the death of her 
husband Gulab Singh. The question which 
their Lordships will first consider is how 
and in what right did Kanchan Kunwar 
obtain and hold possession. That property 
had been, entered in the revenue and village 
papers inthename of Gulab Singh, and 
Kanchan Kunwar, as his widow claimed to 
be entitled to the possession of it. That 
claim could not be maintained unless 
Gulab Singh had died as a separated Hindu. 
That claim by Kanchan Kunwar was, in 
fact, made, and she got possession, but, 
according to the case of the plaintiffs, she 
was allowed by Diwan Singh, Bahadur 
Singh and Niwaz Singh, who were then of 
age, to take possession under an agreement 
of compromise made between her and 
them, by which she was allowed possession 
of the property for her life for her mainte- 
nance, and not as property of which she had 
any right to the possession. 

Gulab Singh was older than his cousins 
Diwan Singh, Bahadur Singh and Niwaz 
Singh, and after Hira Singh and Madho 
Singh had died he was the head of the 
family, and appears to have acted generally 
as the family manager, and some villages, 
which ‘were purchased after the death of 
Madho Singh with the income of the 
ancestral: villages ofthe family, were pur- 
chased in the name of Gulab Singh. During 
Gulab Singh’s lifetime his wife Kanchan 
Kunwar must have occupied a position of 
some importance in the family, and after 
her.husband's death she doubtless wished 
to manage her own affairs independently 
of any interference by her busband’s rela- 
tions. 

It has not been asserted in argument 
before their Lordships in this case, or, so 
far as they are aware, in any case before the 
Board, and they believe that it could not 
With truth be asserted before an Indian 
Court, that a widow of a sonless promi- 
nent member of a Hindu joint family is 
never allowed by the family to occupy pos- 
session of some of the family’s land for 
her life for her maintenance.. Their Lord- 
ships find that Kanchan Kunwar obtained 
possession of the lands in question under 
that agreement of compromise for her life 
for her maintenance, and not in any right 
of hers as Gulab Singh’s widow. The agrees 
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property of the deceased in equal shares. 


BHAGWANI KUNWAR v, MOHAN SINGH, 


(88 L O. 1995). 


i ment of compromise was an oral agreement, 


but there is documentary evidence which 
is only consistent withsuch an agreement, 
and to some of that documentary evidence 
reference will now be made. 

During Gulab Singh’s lifetime his name 
had been entered in the revenue papers as 
that ofthe owner in possession of shares 
in some villages, and the names of his 
cousins, Diwan Singh, Bahadur Singh and 
Niwaz Singh, had been entered in the 
revenue papersas the names of the owners 
in possession of shares in the same or other 
villages. When Gulab Singh died it was 
necessary that application for mutation of 
names should be made to the revenue 
authority of each village in the revenue 
papers of which his name had been en- 
tered as the owner of a share or shares. 
Such applications are made by or on behalf 
of the person or persons claiming to be 
entitled to the share or shares of the de- 
ceased share-holder, and .when opposed an 
inquiry is held by an official of the Revenue 
Authority. 

An application for mutation of names 
“was madeon Gulab Singh’s death in the 
ease of each village in which his name was 
entered in the revenue papers as the holder 
of a share. Those applications were made 
by Diwan Singh, Bahadur Singh and Niwaz 
Singh, and as Kanchan Kunwar was known 
to be a claimant for mutation of name, 
her deposition was taken. Their Lordships 
will now refer, by way of illustration, to 
what happened in the case .of the village 
of Aurangpur Gahdewa, in respect of which 
the name of Gulab Singh was entered in 
the Settlement Khewat of 1873 as the owner 
of an eight-anna share. 

“No. 741c.—APPLICATION or BAHADUR 
SINGH, ETC, 

“Name of village—Aurangpur Gahdewa, 
pargana Bilhaur. Head—mutation on the 
ground of succession. 

“ Substance.—Application for expunge- 
ment of the name of Gulab Singh, deceased, 
and entry of the names of Bahadur Singh, 
Diwan Singh and Newaz Singh, cousins, 
in respect of an 8-anna- zemindari share 
under s. 97, Act No, XIX of 1873. 

“SHOWETH:— 

“That Gulab Singh, zemindar of an 
8-anna share in village Aurangpur Gahdewa, 
pargana Bilhaur, died on the 7th of Aghan 
Sudi, Sambat 1942. These three cousins, 
Bahadur Singh, Niwaz Singh and Diwan 
Singh, are the heirs in possession of the 


He has left no issue besides these applicants. 
It is, therefore, prayed that the name.of the 
cleceased may be removed from, and those 
of these heirs entered in the public records. 

‘“Peritiongers :—Bahadur Singh, Diwan 


‘Singh and Niwaz Singh, heirs of Gulab 


Singh, zemindar of village Aurangpur 
Gahdewa, pargana Bilhaur. Dated the 12th 
February 1887. - 

‘Filed by Diwan Singh and written by 
Ram Narayan. 

“(Sd.) Diwan SINGH, in autograph. 

“This application was made to-day by 
Diwan Singh. 

“ Held.—Let the Registrar Kanungo first 
make a reportas to the correctness of the 
share. 12th February 1887. 

“Signature of Naib-Tahsildar.” 

The application is in the vernacular. The 
term which has been translated as “heirs ” 
must mean not heirs in the English 
acceptation of the term but the persons who 
claimed as surviving co-sharers of Gulab 
Singh to have their names entered. 

On the 4th April, 1887, Kanchan Kunwar 
made her deposition before the Kanungo. 
So far asis material it was as follows :— 

“ Gulab Singh, my husband, the zemindar 
of Mauza Aurangpur Gahdewa, pargana 
Bilhaur, died a natural death, four months 
ago. The deceased leftno son. Regarding 
the entry of name in respect of the property 
left by the deceased husband, some points 
have been agreed to be settled between 
Diwan Singh, Bahadur Singh and Niwaz 
Singh and me. For the Settlement of the 
same I have sent for Jagannath Singh, 
my son-in-law, from Mauza Katra, district 
Banda. On his arrival, the points will be 
settled mutually ina week and then my 
general-attorney, Roshan Lal, will present 
himself and will make statement about the 
mutation of names in this case. So long as 
the points are not settled mutually, I can- 
not make any statement about the entry 
of name in respect ofthe property of the 
deceased.” — ae, 

Subsequently Musammat Kanchan Kun- 
war made another deposition in the presence 
of the Kantngo in relation to entering the 
names in respect of Aurangpur Gahdewa, 
which, as translated, was, so far as is 
material, as follows :— 

“The points which were to be settled be- 
tween Diwan Singh and others and mg 
have all been settled and, under the mutual 
agreement, the entire property leftby my ` 
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deceased husband in Mauza Aurangpur 
Gahdewa, pargana Bilhaur, has been allot- 
ted to ms and put in my possession. 
Therefore, the name of the deceased may be 
struck .off and my name entered in respect 
of the entire .property left by the deceased 
in the said village. Diwan Singh, Bahadur 
Singh and Niwaz Singh, the heirs of the 
deceased,-have no connection with the 
property in the said village in my lifetime. 

“Signature of Kanungo.” . 

The words “Diwan Singh, Bahadur 
Singh and Niwaz Singh, the heirs of the 
deceased, have no connection with the 
property in thesaid village in my lifetime” 
can ouly mean that Kanchan Kunwar was 
allowed to be in possession for her life for 
her maintenance. The learned Judges of 
the High Court in their judgment observed 
in reference to that deposition of Kanchan 
Kunwar :-— 

“Tt may be remembered that there is 
always a reluctance among members of a 
Hindu -family to confer on female members 
an. absolute interest in property belonging 
to their husbands or fathers, and had if 
been intended ‘that Kanchan Kunwar was 
to. have an absolute interest in the property 
which was to be recorded in her name, 
that fact would have been distinctly stated 
in the depositions not only of Kanchan 
Kunwar herself, but also of the male 
members of the family whose statements 
were also recorded in the mutation proceed- 
ings. We are, therefore, unable to hold 
that Kanchan Kunwar acquired an absolute 
interest under the compromise which was 
effected after the death of Gulab Singh.” 

Musammat Kanchan got possession of the 
shares in the villages in question under 
that agreement of compromise and shenever 
had auv cther right or title to them, and 
she couiu not under the circumstances 
obtain against the co-sharers of the joint 
family any title by prescription. it has, 
however, been suggested in this appeal 
that she had acquired a title by prescrip- 
tion. Whether she acted in accordance 
with. that agreement of compromise or con- 
trary to it, is immaterial; she had no other 
title to the villages in question and could 
grant or convey no title of any kind. to 
the villages which would be effective for 
ony purpose beyond the term of her own 
ife. ine a 

Musammat Kanchan Kunwar, as appears 
by her deposition of the 4th April 1887, 
wished to consult her son-in-law, Jagannath 
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Singh, on the subject of the agreement o 
compromise. As will now appear, her son- 
in-law, Jagannath Singh, who was a 
defendant in this suit and is now dead, 
but is represented by his son Sheorakham 
Singh, must have had with his wife 
Bhagwani Kunwar, who was Kanchan 
Kunwar's daughter, much influence over 
Kanchan Kunwar. On the 12th May, 1892, 
Musammat Kanchan Kunwar by a deed 
purported to give the eight-anna share in 
the village Aufia to her daughter Bhagwan1 
Kunwar. In that deed Musammat Kanchan 
Kunwar asserted that on the death of Gulab 
Singh she had entered into proprietary 
possession of the eight-anna share, and 
that on her death her daughter “ would 
succeed to the whole of the estate of my | 
husband Gulab Singh under the Hindu 
Law.” 

Their Lordships may here observe that 
Kanchan Kunwar, ina written statement 
which shé had filed in Court on the 26th 
January, 1888, in a suit in which she was 
a defendant, had alleged that “ the property 
of Gulab Singh deceased was taken. by 
Bahadur Singh, Diwan Singh and Niwaz . 
Singh, and they became liable for the 
entire amount payable and for collection 
of the outstanding debts, while this defend- 
ant got for her maintenance the shares 
in the zemindari property specified at the 
foot, In these circumstances the defendant 
and the shares specified at the foot should 
be exempted.” At the foot.of her written 
statement she specified the shares in the 
six villages in question in this suit, including 
the.eight anna share in Mauza Auria. 

On the 12th August, 1392, Musammat 
Kanchan Kunwar executed a deed of 
mortgage iv favour of her son-in-law, 
Jagannath Singh, by which she purported 
to mortgage all the rest of the property 
of which she had been allowed under the 
agreement of compromise to take posses- 
sion for her life for her maintenance. In 
that deed she asserted that all the properties 
she was mortgaging “are up to this time 
owned and possessed by ine as proprietor 
without the participation of anyone else, 
and I have no co-sharer or co-parcener 
therein.’ On that mortgage Jagannath 
Singh brought a suit for foreclosure on 
the l4th February, 1907, against Musammat 
Kanchan Kunwar, and on the7th March, 
1967,. obtained a decree for foreclosure. On 
the 15th November, 1907, that decree for 
foreclosure was made absolute. Their Lord- 
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ships have no hesitation in finding that the 
deed of gift ofthe 12th May, 1892, the 
mortgage of the 12th August,1492, and the 
. suitfor foreclosure of the 14th February, 1907, 
were all collusive and fraudulent, and were 
intended tomake evidence that Musammat 
Kanchan Kunwar had held the lands in 
dispute as absolutely her own with as 
complete aright to dispose of them as a 
Hindu separated childless man might have 
to dispose of his self-acquired property. 
Musammat Kanchan Kunwar, her daughter 
and her son-in-law must have known per- 
fectly well that she hadno right to make 
the deed of gift or the mortgage. 

“As their Lordships ‘have already men- 
tioned, the Subordinate Judge in his judg- 
ment, which was delivered on the 30th 
November 1916, found that Gulab Singh 
was separate at the time of his death, 
and the High Court found on appeal that 
there had been no separation. Gulab Singh 
had died twenty-eight years before the 
suit was instituted, and on the question 
whether the family had been joint or 
separate in 1886 each Court . had to rely 
mainly on such documentary evidence as 
had been produced. Itappears to their 
Lordships from the judgment of the Sub- 
ordinate Judge that he had been much 
influenced in finding that: Gulab Singh 
was separate when he died from the fact 
that Bahadur Singh and Niwaz Singh had not 
given evidence in the suit. He must have 
forgotten that it-had been proved on the 
15th March, 1916, by Mohan Singh that 
his father Bahadur Singh was 79 or 80 
years old, and was quite helpless or unable 
to give evidence, and that his uncle Niwaz 
Singh was 76 or 77 years old, and that 
` his tongue was paralysed and he was 
unable tospeak or make a statement. 
The ‘Subordinate Judge was also -very 
much influenced inhis finding by the fact 
that the day-books, also referred. to as cash- 
books, which contained the family accounts 
had only been produced, and that the ledgers 
which had been kept by the family had not 
been produced,and he obviously. did not 
accept as reliable, the evidence-as. to what 
had become of the ledgers. : The explanation 
of the non-production of the ledgers was 
given by Mohan Singh, who, when, he gave 
his evidence, was 49 years old and could 
not. have been more than 17 years old 
when Gulab- Singh died. This is how 
Mohan Singhexplained why the ledgers 
had not been produced:— | 
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“I havenot filed the ledgers of all the 
day-books filed by me inasmuch as they 
I brought them to file 
them in the Court at Cawnpore. The 
said ledger was kept in the house of Man- 
munno Babu and Karan Babu. Manmunno 
Babu is elder and Karan.Babuis younger. 
I used to keep all my luggage and papers 
in a room of those very persons, 1. e., 
Manmunno Babu and Karan Babu. The 
house of Manmunno Babu and Karan 
Babu fell down owing to heavy rain this 
year in the month of Bhadon and con- 
sequently those ledgers got buried under 
the same house. Those ledgers were kept 
in two ‘bastas. I didnot make a search 
for them in my house. The ledgers which 
got buried were kept by mein the room 
of Manmunno. Babu and Karan Babu in 
1904. The account-books and the papers 
which were filed by me in the case in- 
stituted in 1904 and taken back from the 
Court were kept by mein that very house 


“of Manmunno Babu three or four years 


ago. The papers which were filed by me 
in the case instituted in 1904 were the same 
papers as.were taken out of the room 
of Manmunno Babu and filed in this case. 
I did not file the ledgers in this case be- 
cause they had become rotten. (Subse- 
quently the witness stated:) When thecase 
was instituted they were not rotten. Now 
this year in the month of Bhadon and 
Kunwar when the house fell down on 
account of heavy rain they were rotten.” 

That is not an impossible explanation. 
and it may be true. The High Court con- 
sidered Mohan Singh’s explanation as far 
from satisfactory, but Sir Grimwood Mears, 
C. J., and Mr. Justice Banerji, who heard 
the appeal in the High Court, stated in 
their judgment that “the absence of the 
ledgers does not, in our opinion, detract 
from the value of the entries in the cash- 
books ‘to which we have referred.” The 
learned Counsel who -argued this appeal 
on behalf of the appellants commented 
strongly on thenon-production of the led- 
gers, and contended that if they had been 
produced they would have shown that. 
the family had separated. What the led- 
gers would have shown if they had. been 
produced their Lordships do not know, 
but the entries in the family ecash-books 
which were. put in evidence are clear and 
unambiguous, and point to the only legiti-. 
mate conclusion that the accounts were 
the accounts ofeg joint family. 


390 


The main fcontention of the learned 
Counsel for the appellants was that the 
entries of the names of the owners in 
possession of the shares in the villages 
which were made at the Settlement of 
1873 should be regarded as conclusive on 
the question as to ‘whether Gulab Singh, 
Dewan Singh,.Bahadur Singh and Niwaz 
Singh were joint or separate, andat great 
length he drew their Lordships’ attention 
to those entries. From those entries 
it appears that at the Settlement 
of 1873 Gulab Singh was the owner in 
possession of shares in certain villages, but 
whether it may be inferred from those 
entries orfrom any of them that he was 
the separate or sole owner of any of the 
shares is quite another matter. Their 
Lordships will now give some examples 
from village khewats of the Settlement of 
1873 to show how the names of co-sharers 
were entered as the owners of shares. In 
doing so they will omit particulars which 
are immaterial. In the Settlement Khewat 
of Mauza Aurangpur Gahdewa of 1873 
the entry is “Nameof lambardar, Gulab 
Singh; names of co-sharers, Gulab Singh, 
son of Madho Singh, Thakur Gaur, yotra 
Bharduaj, resident of Baranpur Kanjri, 
pargana sheorajpur; amount of share, 
8-annas ; remarks, this is owned by a 
single man.” The entry in the Settlement 
Khewat of 1873 of Mauza Baranpur Kanjri 
is “Names of sharers...Gulab Singh, son 
of Madho Singh, half, and Bahadur Singh, 
Dewan Singh and Niwaz Singh, sons of 
Hira Singh in equalshares 4,” and bracket- 
ed opposite that particular entry is “ 4rd 
” The entry in the Settlement 

Khewat of 1873 of Mauza Bar anpuris “Names 
of co-sharers, Gulab Singh, son of Madho 
Singh, caste Thakur Gaur, resident of 
Baranpur Kanjri, 10 pies, 1 ‘tif, 7 kirans, 2 
jaus, 4 tunds, 9 dants, and Bahadur Singh, 
Dewan Singh and Niwaz Singh, sons 


of Hira Singh, caste and residence 
as aforesaid, 5 pies, 4 fifs,” and as to the 
“shamlat,’ of the mauza the entry is 


«o. . Gulab Singh, the amount of the 
ancestral share being 5 pies, 4 fifs, and 
Diwan Singh, Bahadur Singh and Niwaz 
Singh, in equal shares, 5 pies, 4 fifs 

© The entry in the Settlement Khe- 
wat of 1873 of Mauza Siurajpur is “Names 
of ‘lambardars, Gulab Singh and Ram 
Sahai ‘lambardar’; names of co-sharers, 
*Gulab Singh, son of Madho Singh, caste 
and residenceas mentioned above, 11 pies, 
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8 ffs, 9 kirants, 7 jaus, 2 tunds and 5 
dants, Bahadur Singh, Diwan Singh and 
Niwaz Singh, sons of Hira Singh, caste 
and residence as aforesaid, in equal shares, 
ö pies and 4 fifs. . > The entry in 
the Settlement Khewat of 1873 of Mauza 
Mau is “Name oflambardar, Sheo Charan 
Lal and Niwaz Singh, lambardars; Names 
of co-sharers, Niwaz Singh, Bahadur pSingh 
and Dewan Singh, sons of Hira Singh, caste 
Thakur Gaur, ‘gotra’ Bharduaj; residents of 
Baranpur Kanjri, pargana Sheoraj pur, in 
equal shares, 5 annas, 4 pies.” Ramarks....... 
Niwaz Singh lives jointly with his two 
brothers. No adjustment of account is 
made. © Their Lordships do not 
draw from the above entries or from any 
other similar entries which were made in 
the Revenue Settlement of 1873 to which they 
were referred by the learned Counsel any 
inference that Gulab Singh had separated 
from his cousins Diwan “Singh, Bahadur 
Singh and Niwaz Singh, or that there 
had been any separation in the joint family. 
But if the learned Counsel’s prolonged 
argument on the entries wasin any way 
sound, Gulab Singh must have separated 
from his cousins before the Settlement of 
1873 was held. 


In Nageshar Bakhsh Singh v. Ganesha 
(1), in an appeal from Oundh, in which the 
Jearned Counsel already referred to had 
argued the case for the appellant then be- 
fore the Board, it was in that case decided 
by the Board that a definition of shares 
in revenue and village papers, by itself, 
affords a very slight indication of an actual 
separation in a Hindu family, and is 
insufficient to prove, contrary to the pre- 
sumption of law, that the family to which 
the entries refer had separated. In the 
judgment delivered in that case by the 
Board, the Board referred with approval 
to a judgment of Birdwood, J., of the 
High Court at Bombay, in Bhagoji v. Bapuji 
(2) that “at the hearing the lower Appel- 
late Court should have its attention direct- 
ed to the ruling in Fatma v. Darya Saheb 
(3) in which it was held that the Collector's 
book is kept for purposes of revenue and 
not for purposes of title. The fact of a 
person's name being entered in the Col- 


e Cas. 306; 471. A. 57; 7 O.L. J. 48; 2 U. 
L. R. (P. C.) 37; 38M. L. J. 521; 23 O. G. 1; 18 A. I 
532; H L. R. 596; 28 M. L. T. SARA. 368; 13 


7 
L. W. 622 (P ). 

Ot 13 B. 75; 7 Ind. a ee sa 5] 
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lector's book as occupant of land does 
not necessarily of itself establish that 
person s title to defeat the title of any 
other person.” The same observation ap- 
pears to their Lordships to apply to en- 
tries of the names of persons in Settle- 
ment khewats as the names of co-sharers 
ina mauza. l 

Immediately following the quotation in 
_ reference to the judgment of Birdwood, J., 
the Board in the case of Negeshar Bakhsh 
Singh v. Ganesha (1) at page 70* said: 
“The Board refer in particular to the 
judgment of Sir John Edge in Gajendar 
Singh v. Sardar Singh. (4). In their opinion 
the statements of principle now to be quoted 
are of significance and are sound as applied 
not only in Allahabad, but in India asa, 
whole. The main proposition is, of course, 
widely familiar—namely, that ‘given a 
joint Hindu family—the presumption is, 
until the contrary is proved, that the 
family continues joint. That presumption 
is peculiarly strong in the case of the sons 
of one father,’ The learned Judge further 
refers to “experience of the manner in which 
names of Hindus are entered not uncom- 
monly in revenue and village papers in 
respect of shares’; and the Board sees no 
reason to differ from, but approves of, 
his pronouncement to the following effect: 
‘A definition of shares in revenue and 
village papers affords, by itself, but a 
very slight indication ‘of an actual se- 
paration in a Hindu family, and certainly 
in no case that has ever come before us 
could we have regarded such a definition 
of shares standing alone as sufficient evi- 
dence upon which to find, contrary to the 
presumption in law as to jointure, that the 
family to which such definition referred 
had separated,” 

This Board cannot read Act XIX of 
1873, the North-Western Provinces Land- 
Revenue Act, 1873, which applied to the 
Settlement of 1873, as making the defini- 
tion of the shares of co-sharers in a Settle- 
ment khewat conclusive of a separation 
in a joint Hindu family. 

If an actual partition of the joint family 
property by Madho Singh and Hira Singh, 
or by Gulab Singh and his cousins Diwan 
Singh, Bahadur ‘Singh and Niwaz Singh, 
had been proved, it would be evidence 
that they had altered their title to it as 

(4) 18 A.176 at pp. 179, 180; A. W. N. (1896) 23; 8 
Ind. Dec. (Nn. s.) 824. 
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joint owners and had become separate 
owners; but a mere definition of shares 
in revenue and village papers, unless it” 
was proved that such definition of shares 
was with a view to a then partition, 
would not, in their Lordships’ opinion, 
by itself be conclusive evidence even that 
an actual partition was then intended, 

The attention of their Lordships has been 
drawn to the matters from which the 
Subordinate Judge and the High Court 
drew different conclusions on the question 
whether Gulab Singh had died as separate 
from his cousins Diwan Singh, Bahadur 
Singh and Niwaz Singh, and they agree 
withthe High Court and its reasons for 
finding that there had not been any separa- 
tion. Those reasons with which their 
Lordships agree are epitomised by the 
High Court in theconcluding paragraph 
of the High: Court judgment, and are as 
follows:— ° 

“Upon a consideration of the case as a 
whole and of the evidence which -has 
been adduced by the parties, we have 
come to the conclusion that all the indicia 
of a joint Hindu family are present in 
this case. There was first of all the nucleus 
of joint ancestral property which belonged: 
to Padam Singh. There is next the pre- 
sumption of Hindu Law that the sons of 
Padam Singh, who originally must have 
been joint, continued to be jointso long 
as they lived, until the contrary was 
shown. No evidence has been .given to 
prove that they ever separated or that 
after their death a separation took place 
between Gulab Singh and the sons of 
Hira Singh. We have then. the facts that 
property was acquired sometimes in the 
name of one member and sometimes in 
the name of another; that debts incurred. 
in the name of one member were discharg~ 
ed by another; that debts were incurred 
and mortgages were taken in the names of 
members of both branches jointly; that a 
common account was kept relatingto the in- 
comeand expenditure of the family; that in 
these accounts the expenses of funerals 
and of religious and other ceremonies 
connected with different members of the 
family were jointly entered; that there 
were common servants who made collec- ` 
tions and otherwise served all the members 
of both branches; that the affairs of the 
family were looked after by the different 
members, whether the property stood in 
the name of any particular member or not 
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and that there is ; nothing to. prove that an 
actual separation ever took place. In view 
of all these circumstances we are unable 
to hold that the family was a separate 
family and to agree with ‘the conclusion 
of the Court below. In our opinion it 
| has been satisfactorily established that 
the family of the sons of Padam Singh 
was ajoint family at the time of Gulab 
Singh’s death, so-that upon the death of 
Gulab Singh's widow the property in dis- 
‘pute passed to the appellants, the surviving 
male members of the family.” 

The appellants inthe High Court were 
the plaintiffs. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

Z. K. 4ppeal dismissed. 

Solicitor for the Appellants: —Mr. H. 
Polak.’ 

Bolicivors for- ane 


Respondents :—Mr, 
Douglas Grant. ; eos 


MADRAS HIGH COURT. 
SECOND CIVIL-APPEAL No 586 or 1922. 
November 3, 1924. 

Present :—Mr. Justice Devadass. 
LAKSH MINARAYANA JTYER—P ain ‘TIES 
— APPELLANT | 
VETSUS 
PACKIRI CHETTIAR AND oTHERS— 
DEFENDANTS Nos. 2, 4 To 7—RESPONDENTS. 

Practice-——Trust properity—-Permanent lease-~Non- 
payment of reni—sSuit for recovery on ground of 
forfeiture—-A ppeal—Plea of invalidity of lease, whe- 
ther can be raised, 

Where ina suit by a trustee to recover possession 
of trust property from a lessee on the ground of 
forfeiture owing to non-payment of rent the Trial 
Court finds against the forfeiture, it is not open to 
the plaintiff in appeal to rely upon the invalidity of 
the lease on account of its permanent character. Such 
a plea ought to be-specilically putin issue, so as to 


enable the defendant ‘to raise the appropriate pleas in 
defence. 


. ` Appeal against the decree of the Court 
of the Subordinate Jndge of Negapatam, 
in. A. S. No. 55 of 1921, “preferred against 
that of the Court. of the District Munsif 
of Tiruturaipundi, in O. 8. No. 251 of 1919. 

Mr. V. Sandaresa Iyer, for the Appellant. 
Mr. S. Muthiah Aludaliar, for ihe Re- 
spondents. 


JUDGMEN®—It is alleged on behalf 
of the appellant that the lease being a 


t 
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jermene. lease, it is 
the plaintiff is ehtitled to. recover posses- 
sion of the property from the defendants. 
It'is also alleged that the Subordinate — 
Judge was not justified i in finding: that the 
lease was granted for neces sity, and, there- 
fore, it is binding on the trust. The plaint- 
iff brought the-suit for recovery of posses- 
sion of the plaint land on the ground that 
the lessee failed to pay rent and, therefore, he ` 
forfeited the lease, Both the Courts have 
found against the forfeiture. The conten- 
tion of the defendants was that the plaint- 
iff purposely refused to receive. the: rent 
in order to set up a case of non-payment of 
rent. On the pleadings in the case the judg- 
ments of the lower Courts are- correct, But 
it is urged before me that a permanent 
lease ` of trust property by a trustee is 
invalid and, therefore, the plaintiff is en- 
titled to recover possession of the same, 
If this point had been specifically. put in 
issue, the defendants would have been 
able to show either necessity or some other 
ground. which would have heen a good 
defence to the plaintiff’s suit. The plaintiff 
did not choose to rest his case on the ground 
of the invalidity of the lease but rested. his 
case solely on the ground of the alleged 
failure of the defendants ` to pay rents. If 
sucha case had been put forward, the. de- 
fendants would have had an opportunity of 
meeting it. When it was raised in appeal 
before the Subordinate Judge he found 
the lease to be good on the ground of 
necessity. If the plaintiff. was entitled to 
yaise that contention .in-appeal, then no 
doubt the Subordinate Judge was entitled 
to find on the facts that the lease was bind- 
ing upon the trust. But I do notthink 
that the plaintiff ought to have been al- 
lowed to raise this contention: in appeal 
as the matter didnot rest merely upon a 
bare question of law but upon facts. A 
permanent lease under certain circum- 
stances may be for the benefit of the institu- 
tion; and it cannot be said that a trustee 
who acts for the benefit of the institution 
acts béyond his’ powers and the trust 
is not bound. Again it may be that the 
present trustee may have ratified the act 
of his predecessor by receiving rent or 
hy doing any other act; it may be a ques- 
tion whether he should be allowed to re- 


cover possession from the lessee after hav- ~. 


ing accepted rent from him for 9 number 
of years. Another question would also 
arise whether in the case of land which is 


invalid and that E 


t 
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absolutely of no use to the trust and which 
hy the labour and capital by the lessee 
- has. been improved, it is open to the trus- 
tee to ask for possession of the property 
without paying for the value of improve- 
ments solely on. the ground that the lease 
is a permanent lease and the grant of such 
lease was beyond the powers of the trustee. 
These are questions which have to be con- 
sidered when a trustee sues for possession for 
land by the trustee.on the ground of the 
invalidity of a permanent lease. | 
The judgment of the Subordinate Judge 
is correct and I do not think there is 
any ground to interfere in second appeal. 
The Second Appeal fails and is dismissed 
with costs. l 
I V. N. V. 
es oe 


Appeal dismissed. 


10 ttl 
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ALLAHABAD HIGH COURT. 
First APPEAL rrom ORDER No. 103 or 1924. 
l May 11, 1925. ` 
Present:—Mr. Justice Sulaiman and 
` Mr. Justice Daniels. 
« Musammat GANGA DEVI AND ANOTHER 
— A TOTION- PURCHASERS—A PPELLANTS 
VETSUS 
| RAM PRASAD AND OTHERS— DECREE- 

| HoLpERs-—-RESPONDENTS. 

Civil Procedure Code (Act W of 1908), -s. 47—- 
Execution of decree-—Sale of property in excess of 
that ordered to be sold, legality of —Application to set 
aside sale, nature of—Appeal, whether lies. 

An application by a judgment-debtor that an 
auction-sale should be set aside on the ground that the 
sale-had taken place in contravention of the decree and 
that the property sold was in excess of that ordered 
io be sold falls , within the purview of s.47 of the 
0. P.C., and an order setting aside the sale on 
such an application is open to appeal. 

A sale of property in excess of that directed to be 
sold under the decree is absolutely illegal. ae 

First appeal from an order of the 
Subordinate Judge of Farrukhabad, dated 
the 25th February 1924. . , 

Mr. Gulzari Lal, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT. — This is an appeal from 
an order directing a sale to be .set aside. 
Under the mortgage decree, which was in 
execution, theproperty mortgaged consisted 
of a one-third share in 12 biswas and odd 
in the village in dispute. This share was 
situated in a certain patti, but in the sale 
proclamation the share advertised for sale 
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was stated to be 7 biswas 13 biswansis share 
in that patti, and then the area and the 
revenue of the entire patt: were given. The 
sale was accordingly completed of the 7 


The judgmeni-debtor applied to the Court 
for setting aside the sale on the ground 
that the decree did not direct the sale of 
so largea share. This application has been 
allowed and the entire sale set aside. 

“A preliminary objection is taken to the 
appeal that this was not an application 
O. XXI, `r. 90, but was under 
s. 151 of the Code and, therefore, no appeal 
lies. We, however, think that the application 
must be treated to be one under s. 47 
of the C. P. C. because the sale had taken 
place in contravention of the decree and 
the property sold wasin excess of that 
ordered tobe sold, Under such circum- 
stances an appeal would lie. ° 

It cannot be disputed that the sale of 4 
biswas and odd share alone could have been 


ordered, and not of the 7 biswas. 13 bis-. 


wansis. That being so, the sale of the share 
in excess of 4 biswas and odd was absolutely 
illegal, ; ; 

Mr. Gulzari Lal, the learned Counsel, for 
the appellants has properly offered to pay 
the whole of the sale price for one-third of 
12 biswas odd which could have been 
properly sold and which he says his 
clients are willing to retain. Under these 
circumstances we allow the appéal in part 
and modifying the order of the Court 
below direct that the sale be confirmed with 
regard to one-third of 12 biswas and odd 
only on payment of the amount fetched at 
the auction-sale and that the sale with 
regard to the remainder be set aside. We 
direct the parties to bear their own costs 
of this appeal. 


Z. K. Appeal allowed. - 


MADRAS HIGH COURT. 

SECOND Orvit Appzan No. 1670 or 1922. 
November 14, 1924. 

Present:—Mr. Justice Venkatasubba Rao. 

, SUBBIAH MOOPANAR—PLAINTIFp— 

l APPELLANT : 

Versus 

PONNAMMAL AND OTHERS—DEFENDANTS-— 

RESPONDENTS. l 

Construction of document—Settlement deed—Settle- 


_biswas 13 diswansis share in that patti, 
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ment on settlor and others—Prohibition against aliena- 
tion without concurrence of all-—Estate created— 
Alienation by settlor of one item, validity of. 
A deed of settlement provided “Myself, my mother 
and wife shall jointly enjoy the undermentioned pro- 
erties. No alienation by one of us singly shall he 
valid. If an alienation is to be made, it shall be done 
by us three together, and if it is made without the 
consent of all the three, it shall not be valid. My heirs 
shall enjoy absolutely after lifetime”. The ssttlor 
alienated one of the properties mentioned in the deed 
in favour of the plaintiff. Ina suit by the alienee for 
possession : : 
Held, (1) that the words “my heirs” could not be 
construed as words of limitation, and that the heirs 


took as grantees,a remainder having been created in 
their favour ; 

(2) that the settlor who had only a joint interest in 
the properties mentioned in the deed along with his 
wife and mother was not entitled to alienate one 
specific item of property and that the plaintiff's suit 
must, therefore, fail. 


Second appeal agaiust the decree of the 
Court of the Subordinate Judge of Tin- 
nevelly, in A. 8. No. 15 of 1922 (A. S. No. 
859 of*1921, on the file of the District Court, 
Tinnevelly), preferred against that of 
the Court of the District Munsif of Tinnevel- 
ly, in O. S. No. 206 of 1920. 

; Mr. K. S. Sankara Iyer, for the Appel- 
ant, 

Mr. T. L. Venkatarama Iyer, for the 
Respondents. 


JUDGMENT.—The first defendant 
was a dissolute young man. His relations, 
finding that he was wasting his property, 
got him to execute the deed; dated the 17th 
July 1919. It deals with seven items of 
immoveable property and is described asa 
deed of settlement The question to he 
decided in this appealis, whatis the true 
construction of this instrument? In my 
opinion, it creates a joint interest in the 
first defendant, his mother and his wife, 
for their lives, with a remainder in favour 
of the first defendant's heirs. The words 
are these :— 

“ Myself, my mother and wife shall 
jointly enjoy the undermentioned proper- 
ties. No alienation by one of us singly 
shall be valid. If an alienation is to be 
made, it shall he done bj us three together, 
and if it is made without the consent of 
all the three, it shall not be valid. My 
heirs shall enjoy absolutely after our life- 
time.” 

I cannot construe the words ‘ my heirs’ 
as words of limitation. The heirs are 
intended to take as grantees and, in my 
opinion, there is a remainder given under 
ethe instrument to the heirs of the first 
defendant. The document is not very 
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happily worded and although there is 4 
recital that one of the objects of getting 
this document executed was to provide for 
the debts binding upon the first defendant, 
there is in fact no clause, which deals 
with the debts mentioned atthe foot of 
the document. But I do not think it is 
necessary to pursue this matter further. _ 

Two months after the execution of this 
deed of settlement, the first defendant 
purported to sell tothe plaintiffs one of 
the seven items comprised in it. The lower 
Court has held that the plaintiff purchased 
the property, with the knowledge of the 
previous document and with the object of 
rendering its provisions ineffective. But 
the point that has to be determined is 
this, if the first defendant had only an 
interest conjointly along with his mother 
and his wife, inall the seven items of 
property, specified in the deed of settlement, 
can he convey any interest to the plaintiff, 
in one specific item, out of the 7 items, in 
virtue of the sale-deed, executed in favour 
of the plaintiff? I am clearly of the 
opinion that the plaintiff cannot claim 
that he has becomethe purchaser of the 
specific item conveyed tohim. It has been 
contended by the learned Vakil for the 
appellant that it may be open to the 
plaintiff, to file a suit for partition against 
the mother and the wife of the first defend- 
ant and urge that, as a matter of equity, 
the specific item of property, with which 
we are concerned, should be allotted to the 
share of the first defendant. It is not 
necessary to decide this question, for the 
disposal of this appeal. Another question, 
which has been raised, is whether the 
restraint upon alienation is such as falls 
within s. 10 of the Transfer of Property 
Act. In my opinion, it is not necessary 
to decide this question either. I propose 
to say nothing in regard to what the plaint- 
iff may be ableto urge, if he files a suit 
for partition. In the view I have taken, 
that the first defendant is not competent 
to transfer one specific item of the seven 
items of the property, the second appeal 
fails and is dismissed with costs. 

vV. N. V. Appeal dismissed. 

Z. K, 
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PATNA HIGH COURT. 
Appgats Nos. 691, 1299, 1030 anp 1144 
To 1152 or 1923. 

March 30, 1925. 

Present:—-J ustice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 

Babu GONDA SINGH AND ANOTHER 
—-PLAINTIFFS—APPELLANTS 


VETSUS 
JITAN MAHTO AND orHERS—DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 67-—Land- 
lord and tenant—-Bhaoli holding—Arrears of rent-— 
Interest, whether can be claimed—-Dahiyak, claim for 
—Finding that dahiyak is not illegal cess—Appeal, 
second—Finding, whether can be challenged. 

An entry in the Record of Rights described the 
landlord’s claim on account of dahiyak as an abwab. 
The lower Appellate Court looked at the zcemindari 
collection papers for many years and came to con- 
clusion that the charge on account of dahiyak was not 
an illegal cess within the meaning of the Bengal 
Tenancy Act : 

Held, that the finding of the lower Appellate Court 
was one of fact based on evidence and could not be 
challenged in second appeal. 

Where in the case of a bhaoli holdings there is no 
evidence that the rent is payable quarterly, interest 
under s. 67 of the Bengal Tenancy Act is not charge- 
able on arrears of rent. 


Appeal from a decision of the Additional 
District Judge, Patna, dated the 23rd April 
1923, modifying that of the Munsif, Patna, 
dated the 2lst December 1921. ` 

Messrs. S. M. Mullick and Jalgobind 
Prasad Stnha, for the Appellants. 

Mr. Bimala Charan Sinha, for the Re- 
spondents, 


JUDGMENT. 

Mullick, J.—The first question in the 
case is whether dahiyuk is to be allowed to 
the plaintiffs, This has been viewed by 
the Munsifas an abwab. The Additional 
District Judge, however, in appeal finds 
thatit isnot an abwab but that it is a part 
of the hakmi share of the bhaoli rent. He 
holds that the share of the malik, instead of 
-being 20 seers, is 224 seers and he disagrees 
with the entry in the Record of Rights 
which classes the claim on account of 
dahiyak as an abwab. Thelearned Judge, 
however, does not in terms ,say that the Re- 
cord of Rights is rebutted; but on reading 
his judgment it is clear that what he means 
is that the presumption attaching to the 
Record of Rights had been rebutted and 
that the charge on account of dahiyak is 
not an illegal cess within the meaning of 
the Bengal Tenancy Act. 

It is contended that the learned Judge 
had no evidence before him for coming to 
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this finding; but it appears that he looked 
at the zemindari collection papers for 
many years and came to the conclusion that 
the zemindar had been realizing at the rate 
of 223 seers and not at the rate of 20 seers 
in the maund. I think there was evidence 
before the learned Judge and that his find- 
ing in regard to dahtyak cannot be chal- 
lenged in second appeal. | 

The next point is whether the learned 
Judge's finding as to the yearsin which 
sugar-cane was grown and as to the raiyats 
by whom it was grown is supported by evi- 
dence, On behalf of the landlords, who are 
the appellants before us, itis contended 
that the learned Judge has made a case of 
his own and has acted quite regardless of the ` 
evidence before him. But it appears that 
although there was evidence given by the 
plaintifis with regard to sugar-cane having 
been grown by the tenants, Baiju, Etwari 
and Bedu for more than one year the 
learned Judge did not rely upon that evi- 
dence but went upon the admission of the 
tenant Nanhku who said that he had grown 
sugar-cane forone -year only. In the cir- 
cumstances we cannot say that there was 
no evidence for the finding that sugar-cane 
was grown only in the year 1325 F. S, 

The third point is that the learned Judge 
should have given either interest or dam- 
ages. Now the holdings being bhaoli and 
there being no evidence that rent was pay- 
able quarterly, interest under s. 67 of the 
Bengal Tenancy Act was not chargeable. 
Interest might have been claimable under 
the Interest Act, but the claim is not put 
under that enactment. 

Then as regards the claim for damages, 
the learned Judge had a discretion in the 
matter and the question cannot be agitated 
in second appeal. 

The result, therefore,is that the only 
point in which the learned Judge’s decree 
will be varied is as to the hakmi share 
which will be calculated in the proportion 
of 9 to 7, thatis to say 221 seers in the 
maund. The appeals are, therefore, decreed 
in this modified form with costs. Hearing- 
fee will be Rs. 16 in each case. 

Ross, J.—I agree. 


Z, K. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Civin Reviston No. 170 or 1924. 
May 7, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

Lala PITAM LAL—PLAINTIFE—- 
APPLICANT 
VETSUS 
BALWANT SINGH—DEFENDANT— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 152— 
Amendment of decree—Appeal, : dismissal of, for de- 
fault, effect of—-Decree for money, satisfaction of— 
Court, power of, to amend decree. 

Where an appeal is dismissed in default, there is no 
decree of the Appellate Court in which the decree of 
the Trial Court merges. In such a case the Trial 
Court isnot deprived of jurisdiction to amend the 
decree. 

A Court is not bound to amend a decree under 

s. 152 of the C. P. ©., and where a Court acts under 
the erroneous impression that it cannot refuse an 
applicatign for amendment which has heen. made to it, 
it fails to apply its mind to the case correctly and acts 
with material irregularity in the exercise of its juris- 
diction, inasmuch as it fails to exercise any discre- 
tion at all. 
_ Per Daniels, J—When a decree for money has heen 
finally satisfied and discharged, the Court is functus 
officio and can no longer entertain an application for 
amendment of the decree under s. 152 of the C. P. C. 


Vivil revision from an order of the Sub- 
ordinate Judge, Budaun, dated the 26th of 
duly 1924. ; ; 

Mu. N. P. Asthana, for the Applicant. 

Mr. P. L. Banerji, for the Opposite Party. 


JUDGMENT. 

Sulaiman, d.—This is an application 
in revision from an order. amending a 
decree. A mortgage-decree for sale was 
passed by tLe Court below which was 
appealed against to this Court. The 
question of the liability to pay costs was 
raised in appeal but the appeal was dis- 
missed for want of prosecution. 
judgment-debtors satisfied the decree in 


full, and the case was struck off. Three 


years afterwards the respondent Balwant 
Singh applied to the Court below to 
have the decree amended on the ground 
that it was not in strict accordance with 
the judgment. The learned Subordinate 
Judge, who disposed of this application, felt 
himself. compelled to grant the Application 
because he imagined that he had no discre- 
tion to refuse it. He clearly says: “I think, 
however, that that course is not open to me.” 
He would have dismissed the application 
had he thought that he had any discretion 
in the matter for he distinctly remarks “I 
may, however, note in passing the circum- 
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stances which would have made it peculiarly 
desirable to exercise one’s discretion against 
the applicant in this case if one had the 
power todo so.” Having thought himself 
compelled to grant the application, he has 
ordered that the decree should be amended. 

One of the points raised on behalf of the 
applicant is that the Court below had no 
jurisdiction to amend the decree because 
the matter had been brought up in appeal 
and was disposed of by the Appellate Court. 
This contention is, in my opinion, not sound 
because there was no decree passed on 
appeal but merely an order dismissing the 
appeal for default. There is thus no decree 
of the Appellate Court in which the First 
Court's decree bad merged. It cannot, how- 
ever, be cloubted that under s, 152 of the 
C. P. C. the Court had power, under the 
peculiar circumstances of this case, to refuse 
the application if it felt inclined to do so. 
fhe Court was not bound to grant the 
application. I have already referred tothe 
fact that the Court would have dismissed 
the application if it had felt that it had 
power to do so. Under these circumstances 
the Court below has not applied its mind 
to the case correctly, and has acted with 
material irregularity in the exercise of its 
jurisdiction because it has not exercised 
its discretion at ail. I would allow the 
revision and setting aside the order of the 
Court below, dismiss Balwant Singh's 
application for amendment of the decree 
with costs. l 

Daniels, d.—I concur. I would be 
prepared to go a step further and hold 
that when adecree for money had been 
finally satisfied and discharged, the Court 
is functus officio and can no longer entertain 
an application for amendment under s. 
152 of the C. F. C. 

By the Court.—The application for 
revision is-allowed-and the order of the 
Court below is set aside and Balwant 
Singh’s application is dismissed with costs 
in both Courts including in this Court fees 
on the higher scale. 


Z., K. 4 . Revision allowed. 
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PATNA HIGH COURT. 
Civit APPEAL No. 88 or 1922, 
April 23, 1925: 
Present:—Mr. Justice Das and 
Mr. Justice Adami. 
AGHORI KOERI AND OTHERS— 
APPELLANTS 
VETSUS 
B. KISHUNDEO NARAYAN 


MAHTA AND OTHERS— RESPONDENTS. 
Land Acquisition Act (I of 1894), ss. 11, 830—Land- 
lord and tenant—Occupancy lands, acquisition of— 
“Apportionment of compensation—Landlord, whether 
entitled to share in compensation. i 
Where occupancy lands are compulsorily acquired 
the landlord is entitled to a share of the compensation 
if there is no custom of transferability of the holding 
without the consent of the landlord, or ifat the time 
‘of.the acquisition the landlord had the right to enhance 
the rent of the holding within 20 years of the date of 
the acquisition, although it would be difficult to assess 
the money value of the compensation to which the 
_ landlord may be entitled. 


-Appeal from a decision of the District 
pt Darbhanga, dated the 16th January 
1922. 

Mr. Janak Kishore, for the Appellants. 

Messrs, S. M. Mullick, S. N. Bose, Rai 
Guru Saran Prasad and” T. N. Sahay, for 
the Respondents, 


JUDGMENT. 

Adami, J.—This appeal arises out of an 
acquisition of certain lands for the expan- 
sion of the Agricultural Farm at Pusa. 
The Deputy Collector, in respect of the 
occupancy lands, awarded full compensa- 
tion to tenants. The landlords made a 
reference against this decision to ‘the 
District Judge and the result was that 
the District Judge found that out of the 
compensation paid to the occupancy ratyats 
one-fourth should be paid to the landlords 
on the ground chiefly that occupancy hold- 
ings were not transferable without the 
consent of the landlords and on the ground 
that the landlord was entitled to compensa- 
- tion -by reason of his right of reversion and 
right to echance the rents. 

Mr. Janak Kishore, on hehalf of 72 of the 
tenants only, raises this question before us, 
namely, whether the landlords were entitled 
to receive this 25 per cent. out of the com- 
pensation awarded to the tenants. ; 

Now, the ‘Land Acquisition Deputy 
Collector in his note of reference stated 
that the village note mentioned that the 
holdings were transferable without the 
landlord’s consent and that there was no 
evidence adduced to show that salami was 
‘payable on transfer by the ratyats. The 
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learned District, Judge has come to a 
finding in the opposite direction. He 
states that the village note:does not support 
the custom of transferability without the 
landlord’s consent and that it has been the 
custom to pay salami of 25 per cent. on 
transfer of an occupancy holding. For us 
to be able to decide this appeal, it is neces- 
sary to have before us good evidence both 
as to the custom of transferability and as 
to the payment of salamz. Such evidence 
is not on the record. The village note 
even is not before us although both Courts 
have referred to it. We have looked at 
the evidence and it is scanty, and -is-in- 
sufficient to show to our satisfaction whe- 
ther there is the custom of transferability or 
not. 

For aright decision of this question, 
whether any amount should be taken out 
of the compensation awarded to the, tenants 
to be paid to the landlords it is necessary 
to decide whether the. custom ‘of transfer- 
ability exists. -It is also necessary to: find 
out whether the landlords had at the time 
of the acquisition theright to enhance the 
rent within 20 years of that date; and we 
must send back this case in order that full 
evidence may be taken to enable a decision 
on these points. Ji has to be remembered 
that if there’is no custom of transferability 
without the consent of the landlords, the 
landlords will be entitled to some com- 
pensation for the right this implies, and 
at the time the restriction is detrimental 
to the tenant’s claim to full compensation. 
if, on the other hand, there is a right of 
transferability without the consent of the 
landlord, the landlord will not be entitled 


to a share in the compensation. | 


Then as to the question of enhancement, 
if, within the next 20 years, the landlord 
could have enhanced the rent, as shown by 


“Maclean, C. J., in the case of Bhupati Roy 
Chowdhury v. Secretary of State (1), -the 


landlord would be entitledto some amount 
of compensation, although, as pointed out 
by the learned Chief Justice, it will be 
difficult to estimate the money value of that 
compensation. i 


Let, therefore, the case be sent back to 
the District Judgein order that the follow- 
ing two issues may be decided:— 

(1) Whether a custom of transferability 
without the consent of.the landlord exists 
in the village, and 


(1) 50. L. J. 662. 
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(2) Whether the landlord had accruing to 
him within the next 20 years the right to 
enhance the rent under the Bengal Tenancy 
Act? 

After taking evidence on these issues and 
coming to a finding, the District Judge will 
return his finding to this Court. The 
parties will be at liberty to adduce such 
evidence as may be necessary to prove their 
respective cases. The finding should be 
returned to this Court within two months 
from the date of the receipt of the record. 

Oosts- will abide the result of the appeal. 

Das, J.—I agree. 


Z. K. Case remanded. 


+ 
ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEALS Nos. 1474 AND 
1106 oF 1923. 
March 6, 1925. 

- Present:—Mr. Justice Mukerji. 
Lala PARBHU LAL—Puarntirr— 
APPELLANT 
VETSUS 
CHATTER AND oTHERS—DEFENDANTS— 
RESPONDENTS: 

Registration, whether notice—Mortgage—Sub-mort- 
gage, registration of—N otice to mortgagor. 

A registration of a subsequent transaction affecting 
immoveable property is no notice to persons who 
were parties to earlier transactions affecting such 
property. 

Tilakdhart Lal v. Khedan Lal, 57 Ind. Cas. 465; 48 
se 1; 39 M. L. J. 243; (1920) M. W, N. 591; 2 U. P. L. 

R. (P. CO.) 139; 22 Bom. L. R. 1319; 18 A. L J. 1074; 25 
C. W. N. 49: 28 M. L. J. 224; 47 L A. 239: 390. LJ. 
479; 13 L. W. 161; 2 P. L. T. 101 (P. C.), followed. 

A mortgagor cannot, therefore, be held to have been 
affected with notice of a sub-mortgage executed by the 
mor tgagee merely by reason of the registration of the 
sub-mortgage. 

Second appeal from a decree of the Dis- 
trict Judge, Agra, dated the llth of August 
of 1923. 

Mr. N. P. Asthana, for the Appellant. 

Dr. M. L. Agarwala, for the Respondents. 

J UDGMENT.—This appealand Appeal 
No. 1106 of 1923 arise out of similar facts. 
It appears that certain persons executed an 
usufructuary mortgage in favour of three 
persons Badam,- Uday Ram and Charanji 
Mal. Badam made a mortgage to the 
plaintifi-appellant in the present appeal and 
Uday Ram and Chiranji Mal executed a 
simple mortgage in favour of the appellant 
jn the other appeal. Among the properties 
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mortgaged was the interest of the mort- 
gagors as usufructuary mortgagees. The 
plaintiffs brought their respective suits to 
recover money and claimed the right to 
bring to sale the mortgagee interest of 
Badam in one suit and Uday Ram and Chi- 
ranji Mal inthe other. The mortgagors of 
these mainly contended that they had 
satisfied the usufructuary mortgage and 
redeemed the property and that, therefore 
there was nothing to be sold. 

Both the Courts found against the plaint- 
iffs. They held, inter alia, that the origi- 
nal mortgagors had no notice of transfer of 
the mortgagee rights and were, therefore, not 
bound to pay the money to the present 
plaintiffs-appellants instead of to their 
original mortgagees. 

Two points have been taken in the memo- 
randum of appeal. The first is that regist- 
ration is notice. This point has been fully 
and finally settled by the case of Tilakdhari 
Lal v. Khedan Lal (1), by their Lordships of 
the Privy Council, who held that a regist- 
ration of subsequent transactions was no 
notice to persons who were parties to earlier 
transactions. In the case before their Lord- 
ships of the Privy Council it was urged 
that a prior mortgagee should be charged 
with the notice ofa subsequent registered 
transfer. Their Lordships repelled the 
argument. On the same principle it cannot 
be said that the original mortgagors would 
have notice of the transfer in favour of the 
respective plaintiffs merely by reason of the 
fact that the transfers in their favour were 
registered. This argument, therefore, fails. 

The second argument was that, on the 
facts as found by the Court below, a notice 
in law was established. The point is really 
a question of fact and the finding of the 
Judge below should be conclusive. The 
learned Counsel, however,'read out the judg- 
ment of the learned Appellate Judge and I 
am. satisfied that he has not misapplied any 
rule of law or has not drawn any improper 
conclusion from the facts before him. The 
direct evidence of transfer consisted of a 
letter sent by post which was received back 
with the word ‘refused’ marked on it. 
There is no evidence to show that the letter 
had ever been tendered to the original 


mortgagors or that they had written the 


(1) 57 Ind. Cas. 465; 48 C. 1; 39 M. L. J. 243; (1920) 
M. W. N. 591; 2 U. P. L. R. (P. C. Bom. L. R. 
1319; 18 A. L. J. 1074; 25 ©. W. N. 49; 28 M. L. J. 224: 
I ka 479; 18 L. W. 161;2 P.L. T 
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word ‘refused. The next item of direct 
evidence was an application to the Sub- 
Registrar presented onthe day the deed of 
redemption was registered asking him not 
to register the deed. The Judge finds that 
it was not proved that the application had 
been presented before the deed was actually 
registered. Evidently the learned Judge 
means that the application may have been 
presented after the executant had appeared 
and acknowledged the execution of the docu- 
ment. The finding, therefore, was a legiti- 
mate finding from the facts proved. 

The appeals fail and the present one is 
dismissed with costs which will include 
ea fees in this Court on. the higher 
scale, 


Z. K. Appeal dismissed. 


PATNA HIGH COURT. 

Civit APPBAL No. 69 oF 1992, 
June 27, 1924. 
Present :—Mr. Justice Das 
— and Mr. Justice Ross. 
LAGCHMI PRASAD TEWARI AND OTHERS 
—DrrenpaNnTs—APPEBLLANTS 
' versus 
BABUNANDAN SINGH AND OTHERS— 


PLAINTIFFS—-RESPON DENTS. 

Construction of document—Ambiguity—Surrounding 
circumstances, whether can be considered-—Finding of 
fact—Appeal, second. 

Where a document is ambiguous, the Court is 
entitled for the purpose of construing the document to 
look into the surrounding facts and its conclusion upon 
those facts would be a finding offact binding in 
second appeal. 

A sale certificate described the property sold as “2 
annas out of 16 annas in Mouza T appertaining to 
taluk mahal B, Pergana G, touzi.No. 1685 etc.” : 

Held, that the certificate meant what it said, namely, 
that under it 2 annas out of 16 annas in Mouza T had 
passed to the purchaser and that it was not open to the 
construction that what was purchased was 2 annas in 
the residuary share No. 1685, and that consequently 
there was no ambiguity in the sale certificate which 
entitled the Court to look into the surrounding facts 
for the purpose of construing the sale certificate. 

Appeal from a decision of the Subordinate 
Judge, Muzafferpur, dated the 8th April 
1921, confirming that of the Munsif, Muzuffer- 
pur, dated the 17th June 1920. 

Mr. Sarosht Charan Mitter, for the Appel- 
lants. l l 
Messrs. L. N. Singh and B. N. Mitter, 


for the Respondents, 
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JUDGMENT. 

Das, J.—The question in this ‘appeal 
turns upon the construction of a sale certi- 
ficate (Ex. E). If the learned Subordinate 
Judge is right in his view that the docu- 
ment is ambiguous, then he was entitled 
to look into the surrounding facts and 
his conclusion upon those facts would be 
binding on wus in second appeal. The 
first question, therefore, is, is the Subordi- 
nate Judge right in taking the view that 
there is some ambiguity in the document? 

The material portion of the sale certi- 
ficate is in this term:—“2 annas 3 kauris 
1 dant and 10 rains out of 16 annas in 


Mauza Telya Chapra appertaining to taluka 


mahal Bishunpur, Pergana Gadasand, Tougi 
No. 1685, elaka Thana and Sub-registry 
Paru area of which is $2 acres and 30 poles, 
jama of the entire mahal, Rs. 941-14-8, 
jama of the share to be soldis Rss 25-2-0 
under register of 1228 F. S. in which the 
jama of every village is separately re- 
corded.” The only question is, what was 
it that was purchased by Narsingh Tewari 
represented in this action by the defend- 
ants first party, the appellants in this Court. 
The defendants contended that what was 
purchased by Narsingh Tiwari was 2 annas 
3 kauris odd out of 16 annas in Telya 
Chapra. The contention of the opposite 
side is that this document is ambiguous, 
for it is open to the construction that what 
was purchased by Narsingh Tewari ‘was 2 
annas 3 kauris etc., in the residuary share 
No. 1685. The contention of the respon- 
dents found favour with the Court below 
and the learned Judge went into extrinsic 
evidence and came to the conclusion that 
what was purchased by Narsingh Tewari 
was 2 annas 3 kauris etc., in Mouza Telya, 
separate account No. 3. I am unable to 
concur in this view. There is, in my 


Opinion, no ambiguity whatever in the sale 


certificate. The’ error in the judgment of 
the learned Subordinate Judge consists 
in thinking that what. was purchased by 
Narsingh Tewari was 2 annas 3 kauris odd 
in the residuary account No. 1685; but 
this is not what the sale certificate says. 
In my opintion the sale certificate means 
what it says, namely, that under it 2 annas 
3 kaurisodd out of 16 annasin Mouza 
Telya passed to the defendants first party. 
It is conceded that if this view be correct 
then the plaintiffs’ suit must fail. 

I would allow this appeal, set aside the 
judgment and decree passed by the Courts 
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‘below and dismiss the 
‘costs in all the Courts. 


. Ross, J.—! agree. 
Z.K. : 


plaintifis’ suit with 


Appeal allowed 


CALCUTTA HIGH COURT. 


ORIGINAL Crvin Suit No. 826 or 1925. 
moa : March 26, 1925. = < 
Present:—Mr. Justice C. C. Ghose. 
. ROBINDRA NATH DUTT— 
: PLAINTIFF 
‘versus s+ 


ABDUL AHAD & Co.—DE&FENDANT. 

_ Civil Procedure Code-(Act.V of 1908)'0. XX XVTT, 
r. 1~Limitation Act (IX of 1908), Sch. I, Art. d— 
‘Suit on negotiable instrument—Summary procedure 
Admission of plaint--Limitation.  _ ; 

Article 5 of Sch. Ito the Limitation Act of 1908 is 
not’ applicable to suits under -O.- XXXVII of the 
‘O P. © [p.-401, col. 1.. o 
= Mr. P. C. Basu, for the Plaintif. 

JUDGMENT .—In this matter a point 
‘of some novelty has arisen. Mr. P. C. Basu, 
Gounsel on behalf of Robindra Nath Dutt, 
applies for admission of the plaint under 
©. XXXVII oftheC.P.C., the suit being one 
purporting to be laid under O.. XXXVO 
of the C. P.C. . l 

The cause of action has arisen on non- 
payment of priùcipal and interest due on a 
promissory note executed by the defend- 
ant so far baek as the 29th July 1922. 
The executant of the promissory note under- 
took to re-pay the principal with interest at 
the rate of 12 per cent. per annum on de- 
mand. The Master, before whom the 
. plaint was presented in the first instance, 
refused to admit it as:a plaint under, Q. 
XXXVII, on the ground that the suit has 
mot been brought within six months from 
the date when the debt. became due and 
payable and he. accordingly held that the 
plaint would not be admitted. As I under- 
stand the matter,. the Master raised no 
objection to the admission of the plaint as 
a suit brought in the ordinary manner on 
a negotiable instrument, the period of 
limitation in respect of which is three 
years. i ss, the od ; 
Mr. Basu urges that the suit. should. be 
treated as one under O, XXXVII of the OC. 
R. C., and he argues in the following man- 
_ per. He says that under-Art. 9 of the 
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Limitation Act of 1877 the period. of. limita- 
tion in respect of suits under Ch. XXXIX 
of the O. P. C., 1882 (Qvhich.corresponds to 
O. XXXVII of the ©: P. C.) was six months 
from the date on which the debt became 
due and payable but that there has been 
a material alteration in the language of 
Art. 5o0f the present Limitation Act and 
that the effect of the~alteration is that the 


period of six months prescribed therein is’ 


applicable now only to’ suits instituted 
under the summary procedure referred to 


‘ins. 128 (2)'(f) of the present C. P. C., and 


cannot be made applicable to suits undér 
O. XXXVII. In other words; Mr. Basu’s 


contention ‘is that the. period of limitation 


ünder the old Limitation Act Im ‘respect 
of suits coming within the category of 
suits referred to under O. XX XVII, of the 
Code has now been done away with and at 
present there being no other Article in the 
Limitation Act specially applicable to suits 
under O. XXXVII, suits under O. XAXKVIT 
must now be taken to be covered by the 
ordinary period of limitation, viz., a period 
of three years. As I have said the point is 
of considerable novelty. and, although the 


Limitation Act was passed at the same time ` 


as the present CO. .P..C., and although 


as far as I am aware it has never been sug- 


gested up to the present moment that the 
limitation in respect of suits uŭder 0. 
XXXVII of the CO. P. C-,. is other than six 
months it is clearly incumbent upon me to 
examine Mr. Basu’s centention having 
regard to the changes made in the Limita- 
tion Act.. a. - 

Section 128 of the C..P. C., which relates 
to rules which may be made by the High 
Courts in respect of matters therein set 
forth oceurs in Part X of the Code and the 
first section in that Part, viz., s.. 121, enacts 
that “the.rules in the First Schedule shall 
have effect as if enacted in the body of 
this Code until annulled or altered in 
accordance with the provisions of this Part.” 
ft would, therefore, seem to follow prima 
facie that the rules made under s. 128 of 
the C. P. C., could. only refer to amend- 


‘ments of the First Schedule to the Code 


and in particular to rules in respect of 
certain matters therein set forth. It would 
seeni to follow further that rules made 
under s. 128 (2) (F) of the -C. P. C., cannot 
have reference to suits referred to in-'r, 2 
of O. XXXVII, in respect of which rules 
for summary procedure have been made 
by the Legislature itself and in respect’ of 
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which no rules have been made by the 
High Courts under the rule-making power 
vested in them. That being so, in my 
opinion, subject to what may be urged by 
the defendant when he appears in this suit, 
Art. 5 of the present Limitation Act cannot 
refer to suits under O. XX XVII of the C. P. 
It seems to me, however, that it was 
the. intention of the Legislature when they 
amended Art. 5 of the Limitation Act to 
prescribe a period of limitation of six 
months to all summary suits but that the 
intention of the Legislature has not been 
expressed in clear and apt words in Art. 
5 of the present Limitation Act, with the 
result that strictly speaking and subject 
to what I hear further in the course of 
this suit, suits under O. XXXVII are not 
now governed by Art. 5 of the present 
Limitation Act. I am, therefore, compelled 
to say that I have no other alternative 
but to admit this plaint under O. XX XVII 
of the ©. P. ©. The plaint will, therefore, 
be admitted. I think the matter requires 
serious consideration by the Legislature and 
I have been just now informed that the 
matter is awaiting consideration by the 
Legislature. 
. Fhe plaintiff must pay his own costs of 
this application. 


Z. K. Application granted. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No, 53 of 1923. 
November 26, 1924. 
Present:—Sir Victor Murray Coutts- 
Trotter, Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

Tue OFFICIAL ASSIGNEE or MADRAS 
— APPELLANT 


versus 
BASUDEVADOSS BADRINARAYANA 


DOSS-—-RESPONDENT, 

Transfer of Property Act (IV of 1882), 3. 59— 
Equitable mortgage, creation of-—Intention of parties 
—Patta relating to land in muffassil, whether docu- 
ment of title. 

What is requisite for the creation of an equitable 
mortgage is, first, an intention to create a security 
and, secondly, such intention evidenced by a document 
barn can be described asa document of title. [p. 402, 
col, 1. < 

A patta in respect of land situated in the muffassil 
isa document by deposit of which in the City of 


HASUDEVADGSS BADRINARAYANA DOSS. dül 


Appeal from the judgment of Mr. Justice ` 


Ramesam, dated the 19th February 1923, 


passed in the exercise of Insolvency Juris- ' 


diction of the High Court, in Insolvency 
Petition No. 82 of 1921. 


The Advocate-General, for the Appellant. : 


Messrs. Nugent Grant and K. S. Narayana 


Iyengar, for the Respondent. 


JUDGMENT. 
Coutts-Trotter, C. J.—I am of 
same opinion and have had doubts in this 
case but the argument that concludes the 


the ° 


matter to my mind is the fact which is‘ 
known to everyone familiar with these ' 


matters, viz., that, In many cases, the piece 
of paper which we call a patta is the only 


document that a raiyat holds in respect of ` 


his land, and that to say he cannot effect a 
valid equitable mortgage of that piece of 
paper, would be in effect to say that he 
could not equitably mortgage his land at 
all—a result which I cannot believe to have 
been the desire of or contemplated by, the 
framers of the Transfer of Property Act. 
1 would rather wish to guard myself against 
the suggestion ofmy learned brother that, 
where a Statute gives a definition for an 


instrument that definition can be controlled - 


by the understanding of the common people 


with regard to it, but I do not think that 


the decision of this case turns on that. 


Finally, I have to say this. As this isa 
subject-matter with which I am very un+ 
familiar, I should require very grave reason 
indeed to dissent from the opinion of two 
of my colleagues to whom the subject is 


"æ 


familiar and who are acquainted with the. 


landtenures cf this Presidency in a way. 


in which I cannot pretend to be. 
I, therefore, agree in the result, 


Srinivasa Iyengar, J.—The only 
point raised and argued in this appeal is 
whether a patta in respect of land in the 


moffussil of the Presidency is such a docu- ' 
ment as by deposit of which in the City- 


of Madras an equitable mortgage over the 


property can be said to be validly created, ` 


The contention is that a patta is not a title- ` 


deed or a document of title relating to pro- 
perty and that, therefore, the deposit ofa 


patta cannot serve to create an equitable | 


mortgage over the property. It is true that’ 


a patta has been held in various cases not 
to bea tithe-deed, but in none of those caseg 


Madras an equitable mortgage over the property to 
which the patta :relates can be validly created, 
[p. 402, col, 2. | 4 
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had the question been raised or had to be.° 
decided with respect to a patta boingą: 
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title-deed or a document óf title for purposes 
of the creation of a mortgage by a meré 
‘deposit. It is quite true that a patta is 
not a title-deed in all senses of that expres- 
` sion or for all purposes but at the same 
time itis clear. that what is requisite for 
the creation of an equitable mortgage is, 
firstly, an intention to create a security and 
secondly, such intention evidenced by a 
document which can be described as a 
document of title. There is no question 
here in this case about the intention. Is 
thena patta in respect of land a document 
with respect to property such as would be 
sufficient by being deposited, to evidence 
the required. intention? It must vary ac- 
cording to the conditions of the country, and 
the consciousness on the part of the mem- 
bers of the community. In England it has 
been held that all the material documents 
of title need not be deposited and that a 
complete title need not be shown by the 
deeds deposited to the depositor’s interest 
in the estate. [Hx parte Whetherell (1).] 


In that case Lord Chancellor Eldon was | 


inclined to hold that that would be taken 


to be a sufficient deposit which could be . 


taken upon looking at the instruments to 
amount to evidence that the estate was 
meant to be security. Thus in the absence 
of title-deeds a receipt for purchase-money 
' containing the terms of an agreement for 
sale was deemed sufficient. [Goodwin v. 
Waghorn (2).] In the case of copyholds, 


copies of Court-rolls and in the case of 


Iéaseholds land, an ‘office copy of the 
registered lease, have been held to suffice. 
In Ireland a map of thé property was by 
deposit held to create an equitable mort- 
gage. [Simmons v. Montague(3).] So far as 
South India is concerned, there is no doubt 
that a patta has generally been regarded 
as‘a document of title. I. use the words 
“documents of title’ and not “title-deed.” 
because it may be that there is some plausi- 
ble distinction between the tivo expres- 
sions. I have no hesitation in holding that 
_a.patia has always been regarded by people 
in this country asa documentof some evi- 
dence with regard to possession if not also 
to title. The original meaning of the word 
“patta”-appears to have been-a “lease” but 
it has always been used to indicate what is 
called occupancy right, that is, whether it 
be under a landlord who is-a zemindar or 
(1) (1805) 11 Ves, Jun. 398; 32 E. R. 1141. -` 


e (2) (1885) 4 L.J. (nis) Ch. 172: 41 R. R. 208, 
(3) (1909) 1 Ir, R. 87; 10 Ir, L, R618, 
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under the Government as suzerain occu 
pancy right, which is really recognized to be 
practically proprietary right in thesoil. Hav- 
ing regard to this meaning that the expres- 
sion ‘paita’ has acquired among the land- 
owning classes, it will lead to serious results 
if it should be held that a patta is not such 
a document of title as by depositing which 
an equitable mortgage could not be created. 
Asa matter of fact, Iam not at all sure 
whether in respect of a very large percent- 
age of property in the country there are 
any documents of title ‘at all other than 
patias. . 

I, therefore, hold that the learned Judge 
was right in holding that a patta was such 
a document as by depositing which an 
equitable mortgage could be created. The 
appeal, therefore, fails and is dismissed 
with costs on the Original Side scale. 

V. N. Ve Appeal dismissed. 

Z, K. 


a 
Ma Ma e Bandhah 


- RANGOON HIGH COURT. 
First CIVIL APPEAL No. 43 oF 1924. 
February 27, 1925. 
Present:—Mr. Justice Heald and 
= Mr. Justice Cliari. 
MAUNG PO NYUN— APPELLANT 
VETSUS 
MA SAW TIN— RESPONDENT. 


Buddhist Luw, Burmese—Divorce on ground of 
desertion—Equal wives—Partition—Wife obtaining 
divorce, ‘share of. 

Defendant's wife quarrelled with him and left him. A 
few months later he asked for the plaintiff in marriage, 
representing falsely that he had divorced his first wife. 
He married the plaintiff and tcok her “to live with 
him‘in his mother’s house where he had lived with his 
first wife. Subsequently he left the plaintiff and went’ 
to live with his first wife. -Plaintiff thereupon brought 
a suit for divorce on the ground of desertion .and for 
partition and porseseion of ‘the property of the 
marriage: i 

Held, (1) that the pleintiff and the first wife of 
the defendant were ‘wives on an equal footing -and 
a e plaintiff was not a “lesser wife’; [p.403, 
col, 2. 

(2) that the defendant deserted the plaintiff -and 
that the plaintiff was, therefore, entitled to divorce 
on the ground of desertion and to partition and - 
possession of two-thirds of the immoveable property 
and two-thirds of the jointly acquired property, ` 
having regard to the fact that the defendant’s. first 
wife was alive. [p. 403, col. 2; p. 404, col. 1.] 


First -appeal against a decree of the Dis- 
trict Court, Myaungmya, in O. R. No. 27 of 
1923, 


£ 
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“Mr. Hay, for thé Appellant. 
Mr. Mya Bu, for the Respondent. , 
JUDGMENT.—The parties are hus- 

band and wife, and respondent, the wife, 


sued appellant, the husband for divorce on ` 


the ground of desertion and for partition 
and possession of the property of the 
marriage. Appellant said that’ respondent 
was ‘merely a “lesser wife” and that he 
never deserted her, but on the contrary she 
deserted him. He also alleged that being 
a “lesser wife “` she was not entitled te get 
any property on divorce. The Court found 
that appellant had married: another wife 
before he married respondent, that that 
woman quarrelled with him and left him, 
that a few months later appellant asked for 
respondent in marriage, saying falsely that 
he had divorced his earlier wife, that he 
married respondent and took her to live 
with him in his mother’s house where he 
had lived with the earlier wife, that soon 
after his mother’s death over three years 
ago he left respondent and went to live 
with the earlier wife, and that, amounted to 
desertion and entitled respondent to divorce. 
As for the partition of property the learned 
Judge held that ‘the two wives were on 
equal footing and had equal rights under 
the Burmese Buddhist Law of divorce, 
and under that law the party in fault was 
bound to forfeit the whole of the property, 
that the other wife's interests must never- 


aye ee 


bis marriage with her, that respondent if 
she were the sole wife would have been 
entitled to all the husband’s property, but 
that because there was another wife it would 
be inequitable to give her all the husband's 
share after deducting the shares of the two 
wives, but would be fair to give half the 
husband’s share to respondent and leave 
the other half for the husband and the other 
wife. On this basis respondent would have 
been entitled to considerably more than she 
claimed, but as she claimed only one-third 
of the lands and house and one-sixth of 
the rents and profits; the learned Judge gave 
her a decree for divorce and for partition 
and possession of a one-third share of the 
house and landsand Rs. 3,362 asrepresenting 
one-sixth of the rents and profits. Appellant 
appeals on the grounds that respondent was 
not entitled to a divorce, that she was prov- 
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ed to have been a “lesser wife” and that, 
therefore, if she was entitled to divorce she 
was not entitled to partition, ‘that if she 
was entitled to partition she was not 
entitled to any share of the properties which 
he already possessed at the time when he 
married her or of those which he inherited 
after he married her, and that. she could 
not in any case be entitled to any share of 
the rents and profits. We see no reason to 
disagree with the lower Court's finding on 
the evidence that appellant deserted re- 
spondent and that, that desertion entitled 
respondent to divorce. We see no reason 
either to disagree with the lower Court’s 
finding that respondent and the first wife 
were wives on an equal footing, and no 
authority has been produced to show that 
the second of two wives who are on an 
equal footing is not entitled to any pro- 
perty if she divorces her husband. It is 
admitted that the Burmese Buddhist Law 
Books do not lay down any rule for partition 
on the divorce of the husband by one of 
two or more wives of equal status and that 
there'is no case inlaw on the subject. It 
is, therefore, necessary to decide the matter 
in accordance with the principles of justice, 
equity and good conscience, having regard 
of course to the general rules of Burmese 
Buddhist Law so far as those rules can be 
applied. Ona divorce by mutual consent 
or as by mutual consent, there would be no 
objection to partition, but if the second 
wife were entitled to divorce for the hus: 
band’s misconduct, there is a divorce with 
forfeiture of all the husband's property ; then 
the first wife might seem to be prejudiced 
if she were left with the husband and 
entirely divested of all interest in any pro- 
perty, since it is contrary to the principles 
of Burmese Buddhist Law that neither of 
a married couple should be able to obtain 
partition of the property of the marriage 
otherwise than on divorce, and that would 
clearly be the effect of allowing the second 
wife to take all the. husband’s interest in 
the property. In this case although re- 


spondent claimed divorce for appellant’s ' 


misconduct she did not claim the whole of 
his interest in the property. What she did 
claim was" one-third of the immoveable 
property and one-sixth of the property 
jointly acquired during the marriage with 
her. 
deserted respondent and that she was, 
therefore, entitled to divorce with posséssion, 
of all the husband's interest in the property, 


As we have found that appellant. 
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respondent would, on the above basis, be 
entitled to two-thirds of the immoveable 
property and to two-thirds of the jointly 
acquired property. She has, however, claim- 
ed only one-third of the former and one- 
sixth of the latter and she has been given 
a decree in accordance with her claim. For 
the reasons which we have given, we see 
no reason to believe that that decree was 
wrong or that appellant has been in any 
way prejudiced by it. We, therefore, dis- 
miss his appeal with costs, 

Z, K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
O1ivIL Revision No. 10 or 1924. 
i January 26, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji: 
NIRMAL KUMAR SINGH NOWLAKSHA 
i : — APPLICANT 


Versus l 
Tun SEORETARY or STATE For 
INDIA in COUNCIL—Respronpant. 
Income Tax Act (XI of 1822), ss. 22, 283—Return 
filed by assessee not accepted—Assessment—Notice to 
assessee to produce evidence in support of return, 
absence of, effect of —Waiver—-Prejudice to assessee, 
Per Greaves, J.—I£ an Income Tax Officer is not 
satisfied with the return submitted by an assessee he 
_is bound to serve on the assessee the notice specified 
in sub-s. (2) ofs. 23 of the Income Tax Act, but such 
motice may be taken to have been waived by the 
assessee where before the assessment takes place he 
produces all the evidence within his possession in 
support of the return and does not specifically 
demand that a further opportunity should be given 
to him to produce any further evidence. [p. 405, cols. 1 
& 2. i 
A a sufficient compliance with the provisions of 
Bub-s. (2) of s. 23 of the Income Tax Act on the 
part of en Income Tax Officer either to give notice 
to the assessee to attend or notice to produce evidence 
-in general terms. The sub-section does not impose 
upon him any obligation to specify the points upon 
which evidence should be given. |p. 405, col. 2.] 
Per Mukerji, J.—The law intends that there should 
be two opportunities given to an assessee for the 
purpose of supporting the return which he has sub- 


mnitted. Unders. 22 of the Income Tax Act he is. 


_ given an opportunity to submit such accounts or 
documents as the Income Tax Officer May require. 
When a return is submitted under that section the 
Income Tax Officer may proceed to deal with the 
matter on the basis of the return and may not require 
the assesses to produce any further material. He 
may, as required by sub-s. (4) of that’ section, call 


upon the assessee to produce or cause to be produced - 


sach accounts or documents as the Income Tax 
Officer may require. Under sub-s. (2) of s. 23 of the 
Act the law gives the assessee a further opportunity 
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of producing any evidence on which the assessee 
may rely in support of the réturn. Under that section 
when the Income Tax Officer has reason to believe 
that the return made under s. 22 is incorrect or 
incomplete he is bound to serve upon the person who 
made the return a notice requiring him on a day 
therein specified either to attend at the Income Tax 
Officer's office or produce or cause to be produced any 
evidence on which he may rely in support of his 
return. The intention of the law clearly is that if 
the Income Tax Officer makes up his mind not to 
assess the income on the basis of the return upon 
the ground that the return is incorrect or incomplete, 
the assessee is entitled to know the position and to 
have an opportunity of producing evidence in order 
to support the return. [p. 406, col. 2; p. 407, col. 1.] 

Ordinarily a notice issued under sub-s. (2) of s. 23 
of the Income Tax Act should contain the points upon 
Mee the assessee has to produce evidence. [p. 407, 
col. 1. 

An assessee atthe time of submitting his return 
produced along with it his evidence in support there- 
of, namely, his accounts. The accounts were examined 
for two days and then an assessment was made but 


not on the basis of the accounts. The assessee did not 


give the Income Tax Officer to understand’ that he 
had any further evidence in support of his return, 
No notice was, therefore, issued to the assesses under 
sub-s. (2) ofs. 23 of the Income Tax Act before the 
assessment was made: : 

Held, per Greaves, J—That under the circum- 
stances of the case the notice under sub-s. (2) of s. 23 
of the Income Tax Act must be taken to have been 
waived by the assessee; [p. 405, col. 2.] 


Per Mukerji, J.—(1) that the failure of the assessee 
to produce any further evidence at the time of sub- 
mitting his return could not be construed as a waiver 
on his part to havea notice issued on him under 
sub-s. (2) of s. 23 of the Income Tax Act; [p. 407, col. 2.] 

(2) that the provisions of sub-s. (2) of s.23 wera 
mandatory and that non-compliance with them had 
prejudiced the assessee and he was entitled to an 
opportunity to produce any further evidence which 
he might desire to produce in support of his return, 
[ibid.] 

Reference made by the Commissioner, 
Income Tax, Bengal, under s. 66 (3) of the 
Indian Income Tax Act. 

Babus Tark Chandra Chakravarty and 
Prafulla Chandra Chakravarty, for the 
Applicant. a 

BabusSurendra Nath Guha and M. Nurud- 
din Ahmed, for the Government. ; 


‘JUDGMENT. ; 

Greaves, J.—This is a Reference made 
to us by the Commissioner of Income Tax 
in accordance with a previous direction of 
this Court. The respondent was called 
upon by the Income Tax Officer of Mur- 
shidabad to forward a return under the 
provisions of s. 22 of Act XI of 1922, Con- 
siderable delay occurred in furnishing the 
return and extensions of time were granted 
on several occasions. Ultimately, on the 
llth October the return was filed and so 
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far as I have been able to ascertain this 
return which was filed by the gomasthas or 
servants of the respondent was examin- 
ed on the 12th and the 13th of October in 
the presence of the gomasthas. On the 
13th of October an assessment was made 
upon the respondent. It appears that 
the respondent's return of the profits 
of his six businesses was accepted, but that 
the Income Tax Officer refused to accept 
the deductions which the respondent 
sought to make in respect of the expenses 
of his business and made a percentage 
deduction from the profits to represent the 
legitimate deductions for expenditure in- 
curred and we are told that this percent- 
age was calculated without any relation to 
the actual facts of the expenditure incurred, 
An appeal was presented against the as- 
sessment to the Assistant Commissioner of 
Income Tax of the Burdwan Range and 
he upheld the assessment and the Com- 
missioner refused to make a reference. 
An application was accordingly made to 
this Court and the Commissioner was 
directed to make the reference which is 
now before us. It is now necessary to 
turn to the provisions of the Act. Section 
23 of the Income Tax Act provides that if 
the Income Tax Officer has reason to believe 
that the return made under s. 22 is incorrect 
or incomplete he shall serve on the person 
who made the return a notice requiring 
him on a day specified therein either to 
attend at the office of the Income Tax 
Officer or produce or cause to be produced 
at the office any evidence on which the 
assessee relies in support of the return. 
Sub-s. (3) provides that on the date 
specified in the notice the Income Tax 
Officer after hearing such evidence as the 
assessee may produce and any other evi- 
dence which he may require on specified 
points shall by an order in writing assess 
and determine the sum payable on the 
basis of such assessment. Sub-s. (4) provides 
for cases in which there is a failure to 
make a return under s. 22 or failure to com- 
ply with the notice issued under sub-s. 
(4) of s. 22. The sub-section further deals 
with a failure to comply with all the 
terms of a notice issued under snb-s. (2) of 
s. 23. There is no doubt that if the Income 
Tax Officer is not satisfied with the return 
he is bound to serve the notice specified 
in sub-s. (2). In the present case not such 
notice was served, but I think that the 
notice was waived, The return was made 


-that there 
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in person, as I have already stated, on 
the llth of October and it was examined 
on the 12th and the 13th of October in 
the presence of theservants of the assessee. 
I cannot conceive that there wasnot con- 
siderable discussion at any rate with regard 
to the items which were disallowed and 
it must be that arguments were urged and 
reasons adduced hy the servants of the 
assessee as to what iteins of expenditure 
should have beenallowed. Apparently, no 
application was made by the servants of 
the assessee to adduce any further evi- 
dence, oral or documentary, with regard 
to the items disallowed and the only con- 
clusion which I can draw is ‘that no other 
evidence was available and ‘that after the 
interview on the 12th and the 13th when 
the accounts were examined all matters 
were urged by the servants of the assessea 
which could have been urged against the 
disallowance. It has been urged before us 
is some obligation on the 
Income Tax Officer to serve a notice indicat- 
ing the points on which evidence should 
be produced. I do not find any such in- 
dication in s. 23. It istrue that under 
sub-s. (3) it is open to the Income Tax 
Officer, if he so desires, to require evidence 
to be produced on specified points but he 
is not bound to specify any point on which 
avidence is required, and ,in my opinion, it 
is a sufficient compliance with the pro- 
visions of the section on his part either to 
give notice to attend or notice to produce 
evidence in general terms andin my view 
the reference to ‘all the terms of notice” 
in sub-s, (4) means all the terms of the 
notice directed to specified points if the 
Income Tax Officer thinks fit to specify any 
special points on which he requires evi- 
dence. But as I have already stated, I 
do not think that the section imposes upon 
him any obligation to directly specify the 
points upon which evidence should be 
given. In my view, in the present case 
although no notice was served under sub-s. 
(2) of s. 23 as required by the Act this was 
waived and I think that the servants of 
the assessee were fully aware of all the 
matters in the return which were ques- 
tioned by the Income Tax Officer and that 
they should not now be given any further 
opportunity of adducing evidence which 
they did not ask or desire to adduce either 
on the 12th orthe 13th of October. But 
my learned brother takes a differegt view 
and as I donot think that this is a quess 
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tion upon which there should be a refer- 
ence to a Third Judge and, as I understand, 
he thinks that the assessee should have a 
further opportunity of adducing evidence 
with regard to the items which were dis- 
allowed. I do not think that I should stand 
in the way. 


+ 


. The result will be that this judgment and 
that of my brother Mukerji will be for- 
warded to the Commissioner in accordance 
with the provisions of s. 66, sub-s. (5) 
in order that he may dispose of the case 
in conformity with the judgment. 
Mukerji, J.—This is a Reference made 
by the Commissioner of Income Tax under 
the provisions of s. 66, sub-s. (3) of the 
Income Tax Act, XI of 1922. -The Reference 
has. been made in pursuanceof an order 
passed by this Court, on the 28th August 
1924, in Civil Rule No. 478 of 1924. The 
circumstances under which the order was 
passed by this Court and the facts out of 
which the Reference arises have, been 
set out in detail in the judgment just 
delivered by my learned brother and it 
will not be necessary for me to re-capitulate 
them. . ; 
The Commissioner of Income Tax states 
in his reference that in the present case no 
notice under s. 23, sub-s. (2) was issued on 
the assessee because the assessee at the 
time of submitting his return’ produced 
along with it his evidence in support thereof, 
namely, his accounts. He states that the 
accounts were: produced and examined for 
two days before the assessment was made; 


he further states thatthe assessee did not - 


give the Income Tax Officer to understand 
that he had any further evidence in sup- 
port of his return. He accordingly is of 
opinion that although there may have been 
a technical non-compliance with the pro- 
visions of s. 23, sub-s. (2), the issue of a 
notice was superfluous and that the pro- 
cedure followed by the Income Tax Officer, 
though not in strict accordance with the 
provisions of the section, was not, under 
the circumstances of the case, either un- 
reasonable or inequitable; and: in that view 
of the matter he recommends that the 
assessment should not be held to have been 
invalidated. 

It is conceded that so far as the provi- 
sions of s. 22 of the Income Tax Act 
sare concerned they have been duly com- 
plied with. Itis stated, as I have already 
said, in the letter of Reference that the 
return was'duly submitted and that ac- 


agree, 


counts were also: submitted in support of 
the return and also that the. accounts were 
examined prior to the assessment for two 
days. The question under these cireumstan- 
ces is whether, after all this, it was neces- 
sary to give the assessee a further opportunity 
under the provisions of s. 23, stb-s. (2) 
to adduce any evidence in support of the 
return. The Commissioner, seems to suggest 
the object of issuing a notice under sub-s. 
(4) of s. 22 is practically the same as 
that of issuing a notice under sub-s. (2) of 
s 23. In this, however, I am unable to 
Reading ss. 22 and 23 of the Act, 
it seems to me clear that the law intends 
that there should be two opportunities 
given to the assessee for the purpose of 
supporting the return which he has sub- - 
mitted. Under s. 22 of the Act, he is 
given anopportunity to submit such accounts 
or documents as the Income Tax Officer 
may require, When a return is submitted 
under that section the Income Tax Officer 
may proceed to deal with the matter on 
the basis of the return and may not require 
the assessee to produce any further material 
or, he may, as required by sub-s. (4) of 
that section, call upon him to produce or 
cause to be produced such accounts or 
documents as. the Income Tax Officer may 
require. Unders. 23, sub-s. (2), the law 
gives the assessee a further opportunity of 
producing any evidence on which the 
assessee may rely in support ofthe return. 
It is true that for two days in the presence 
of the assessee’s officer the accounts were 
examined hy the Income Tax Officer. At 
the end of those two days the proceed- 
ings, in my opinion, came to a stage at 
which s. 23, sub-s. (1) could be availed of 
if the Income Tax Officer was satisfied that 
the return made under s. 22 was correct 
and complete, but not beyond that stage 
at all, After the examination of the 
accounts for two days during which presum- 
ably the assessee’a officer had an oppor- 
tunity of explaining the accounts to the 
income. Tax Officer, and I may take 1t 
also of producing such evidence as he could 
produce in order to show that the return 
was correct and complete, the Income Tax 
Officer had to determine whether'he should 
proceed under the first paragraph of s. 23. 
If hewas of opinion that the return was 
correct and‘complete he could assess the 
income of the assessee on the basis of such 
return.. Evidently, the Income Tax Officer 
was not of opinion that the return was 
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correct or complete and, therefore, he did 
not think fit to proceed under sub-s. (1) 
of s. 23. When hecame to beof that opin- 
ion, he should have proceeded under sub- 
s. (2) of that section. The law provides 
that under those circumstances, before 
proceeding to make an assessment in 
accordance with hisown judgment under 
the provisions of sub-s. (4) ofs. 23, he 
should give the assessee an opportunity 
of producing further evidence. Under s. 
23, sub-s. (2) when the Income Tax Officer 
has reason to believe that the return 
made under s. 22 is incorrect or incom- 
plete heis bound to serve upon the person 
who made the return a notice requiring 


him on a day therein specified either to 


attend at the Income Tax Officer’s office 
. or produce or cause to be produced any 
evidence on which such person may rely 
in support of his return. Under suh-s. 
` (3) of that section, if such evidence is 
produced, the Income Tax Officer after 
hearing such evidence as may be produced, 
and such other evidence as he may require, 
on specified points, shall assess the income 
of the assessee. Under sub-s. (4) of s, 23 
if there is a failure to comply with all 
the terms of notice issued under sub-s. 
(2) of s. 23 the Income Tax Officer shall 
make the assessment to the best of his judg- 
ment. The intention of the law clearly 
is that if ‘the Income Tax Officer makes 
up his mind not to assess the income on 
the basis of the return upon the ground 
that the return is not correct or complete 
the assesseeis entitled to know the position 
and to have an opportunity of producing 
evidence in order to support the return. 

A further question arises as to what 
should be the terms of a noticeissued under 
sub-s. (2) of 23. The wording of the 
sub-section is to the effect that the notice 
issued under that sub-sectionshould require 
the assessee either to attend.at the Income 
Tax Officer's office or to produce or cause 
to be produced any evidence on which such 
person may rely in support to the return. 
That sub-section standing by itself would 
seem to indicate that a general notice call- 
ing upon the assessee to appear or to 
‘produce evidence or cause it to be produced 
is sufficient. On a perusal of sub-ss. (3) 
cand (4) of s. 23, however, itseems to me 
that ordinarily the notice that is to be 
issued under sub-s. (2) should contain 
the points upon which the assessee has to 
produce evidence, if he thinks fit, for 
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under sub-s. (3) the expression “on specified 
points ” appears to be governed not only 
by the word “‘ required “ but also by the 
word “ produced ” appearing in that sub- 
section ; and in sub-s. (4) dealing with 
the question of failure to comply with the 
terms of notice issued under s. -23, sub- 
s. (2), the Legislature speaks of failure 
to comply with “all the terms” of the 
notice under that sub-section. Moreover, 
it seems to me, to be only fair that if an 
opportunity is to be given to an assessee 
to produce evidence in order to show that 
the return submitted by him is correct and 
complete he should be told, if possible, 
specifically, what the points are upon which 
such evidence is to be produced. In the 
present case itis conceded that no notice ` 
at all was served upon the assessee under 
the provisions of sub-s. (2) of s 23. I 
am not prepared to hold that because the 
assessee’s officer was present at the office 
of the Income Tax Officer for two days 
at an earlier stage, there was a proper or 
substantial compliance with the provisions 
of the law; and with the utmost deference 
to the opinion of my learned brother, I 
am unable to hold that the failure of the 
assessee to produce any further evidence 
at that stage, can be construed as a waiver 
on his part to have a notice issued on him 
under sub-s. (2) of s. 23. The further 
opportunity, which the law allows the 
assessee by reason of the provisions of 
sub-s. (2) of s. 23, he hasnot had in the 
present case; and I am, therefore, of 
opinion that the non-compliance with the 
terms of that sub-section, which is admitted 
on all hands, has prejudiced the assessee.’ 

Apart from all thisthe provisions of sub- 
s. (2) ofs. 23, to my mind, are mandatory, 
and no appeal in respect of an assessment 
made under sub-s. (4) of thatsection lies 
to the Assistant Commissioner. Under such 
circumstances there is no reason why the 
mandatory provisions of an enactment in 
a Taxing Statute like the Income Tax Act 
should not bestrictly observed in the matter 
of making an assessment under its pro- 
visions, 

I, therefére, think that our answer to the 
Reference that has been submitted to us 
should be that the provisions ofs 23, sub- 
s. (2) not having been complied with the 
assessment made has been invalidated 
and should be set asideand made over again 
in due compliance with the law. 

Z. K, Order set aside. 
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ALLAHABAD HIGH COURT. 
SECOND Civit APPEAL No. 1057 or 1923. 
March 6, 1925, 
Present:—Mr. Justice Sulaiman. 
Musammat NUR BIBI AND OTHERS 
— DEFENDANTS—APPELLANTS 
Versus 
Sheikh ALI AHMAD—PLatntTiFF— 
RESPONDENT. 

"Muhammadan Law—Divorce—Deed of divorce not 
signed in presence of wife, validity of—Single pro- 
nouncement, whether trrevocable-~Acknowledgment of 
divorce obtained by compulsion, whether binding. 

Under the Muhammadan Law a deed of divorce is 
not defective merely because itis not signed in the 
presence of the wife. [p. 408, col. 2; p. 409, col. 1.] 

Waj Bibee v. Azmut Ali, 8 W. R. 23, followed. 

When the language of a deed of divorce clearly 
indicates that the intention is to make an irrevocable 
divorce, it is not necessary that the deed should con- 
tain three pronouncements of divorce. [p. 409, col. 1.) 

A deed containing an acknowledgment of a divorce 
having éaken place, as distinct from a pronouncement 
of the divorce itself, obtained under compulsion is not 
binding on the husband. Such an acknowledgment is 
wholly ineffective if it is proved that it was in fact 
untrue. [ibid.] 


Second appeal from a decree of the Sub- 
ordinate Judge, Jaunpur, dated the 6th 
of April 1923. 

Mr. Majid Ali, for the Appellants. 

Mr. Mushtaq Ahmad, for the Respond- 

' ent, 


JUDGMENT.—This is a defendants 
appeal arising out of a suit for restitution 
of conjugal rights. The plaintiff’s case 
was that the defendant No. 1 was his 
legally wedded wife, that he had come to 
the house of her father when on the 6th of 
June 1922 her father and brothers forcibly 
‘under a threat of injury to his person 
and life made him signa document pur- 
porting to beadeed of divorce, that ac- 
cordingly no valid divorce was pronounced 
by him and that even if there was a divorce 
it was a revocable one and he revoked it 
OE aca notices on the 17th of June 


The contesting defendant No. 1 in her 
written statement denied that there had 
been any coercion orcompulsion and plead- 
ed that a valid divorce had been pronounc- 
ed and that it was an irrevocable one. 

The Court of first instance although 
finding that some moral force might have 
been used in obtaining the document came 
to the conclusion that even if it was 
obtained under compulsion it was valid. 
It thought that a valid and irrevocable 
divorce had been pronounced, and aecord- 
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ingly dismissed the suit. On appeal the 
lower Appellate Court hascome to a con- 
trary conclusion, It has found that the de- 
fendants Nos.2 tod had prepared a plot 
to secure a deed of divorce and every- 
thing was ready from before, that they took 
the plaintiff to the house of one Abdul 
Rahim who appears to be a badmash of 
Benares that there were some 5 or 10 men 
sitting with lathis, and that there the 
plaintiff was forced to execute the deed of 
divorce. It found that the plaintiff had 
been forced to sign the document. As to 
whether there had been an oral pronounce- 
ment by the plaintiffit came to the con- 
clusion that the story of the defendants 
was quite false. It believed that the plaint- 
iff did not utter the word of divorce orally, 
It accordingly decreed the claim. 


The defendants have come up ‘in appeal 
and on their behalf it is urged that even 
if the document had been obtained under 
compulsion it effected a valid divorce. On 
the other hand the replies on behalf of the 
respondent are (1) thata divorce obtained 
by coercion is revocable; (2) that the deed 
not having been executed in the presence 
of the wife was inoperative; (3) that the 
document contains only one pronouncement 
and not three, and the divorce on this 
ground also was revocable and (4) that it 
did not amount to a pronouncement of 
divorce at all but a mere acknowledgment 
that a divorce had been effected and asa 
mere acknowledgment it is invalid. 


It is true that the majority of the Hanifi 
jurists have taken an extremely narrow 
view that a divorce pronounced under 
compulsion alsois effective,though the opin- 
ion is by no means absolutely unanimous, 
The Shafai lawyers, on the other hand, hold 
such a divorce tobe altogether invalid. In 
view of the opinion which I have formed 
on theterms of the document itself it is 
unnecessary for me to consider whether 
by the opinion that the divorce under 
compulsion is effective, it is meant that it 
is wholly valid and irrevocable, or whe- 
ther that though it is not null and void 
yet itis revocable. Nor is it necessary to 
consider whether the view of the Hanif 
lawyers is against public policy as has been 
suggested by some commentators, The 
question of revocation also, therefore, does 
not arise. 

The deed, however, is not defective mere- 
ly because it was not signedin the pre- 
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The objection that the.deed does not 


‘contain three pronouncements of divorce is 
-also of no avail to the plaintiff. 


It is true 
that the lower Appellate Court has found 
that the word ‘three’ in it isa subsequent 
‘interpolation. But when the language of 
the document clearly indicates that the 
intention was to make an irrevocable 
divorce itis not necessary that the triple 
‘form should be used, : 
The pléa of divorce, however, falls to 


‘the ground because of the finding that 


“the plaintiff did not pronounce the divorce 
¿orally -but merely signed the deed Ex. A. 
The. operative portion of it may be translat- 
ed as foliows:—‘While in full possession 
of my senses and having divorced my wife 
Musammat Nur Bibi in the presence: of 
several persons, I declare and put it down 
in writing etcetra etcetra.” The language 
-of the document makes it clear that 
the divorce had taken place before the 
document was signed and the document 
itself contains a declaration that such 
divorce has been effected. The finding of 
the lower Appellate Court is that ‘the 
signature on this deed was obtained under 
compulsion. All that is proved then is 
that under compulsion the husband ac- 
knowledged that he had already divorced 
his wife. This is quite a different thing 
aa actually pronouncing the divorce it- 
self, 

On the question as to whether an ac- 
knowledgment of a divorce as distinct 
from the pronouncement of the divorce 


itself obtained under compulsion is bind- - 


ing on the husband, there is a perfect un- 
animity of opinion even among the Hanifi 
lawyers. Such an acknowledgment is whol- 


. ly ineffective if itis proved thatit was in 


fact untrue. 

It follows that the view of the lower 
Appellate Court that no valid divorce has 
in the eye of the law taken place was 
correct. . 

In view however of the strained relations 
between the parties I would direct under 
O. XXI, r. 33 (1), C. P. J., that the decree 
against the wife shall not be executed 
by her detention in prison, It will be open 
to the plaintif to take any other step 
that may beallowed to him by law. The 
injunction against the other defendants 
will, of course, hold good, With the above 
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“sence of the wife vide the case of Waj Bibce 
v. Aemut Ali (1). = 
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remarks the appeal is ‘dismissed with 
costs including in this Court fees on the 
higher scale. i 


Z.K. - Appeal dismissed, 


rere anana 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 36 or 1924. 
November 2], 1924, 

Present:—Justice Sir Victor Murray Coutts- 
Trotter and Mr. Justice Srinivasa. Iyengar. 
M. P. P. S.T. PALANIAPPA CHETTIAR 

AND OTHERS—DEFENDANTS—APPELLANTS 

VETSUS l 

S. N. SUBRAMANIA. CHETTIAR 


AND ANOTHER-—ÅÀPPLICANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 16 
—-Execution of decree—Assignment in writing— 
Transferee, who is—Third person, whether can claim 
tobe the real transferee--Benami transactéon—~Pro- 
cedure. , | 

The “transferee” referred toin O. XXI, r. 16 of the 


JO. P. C., is the transferee named as guch in the assign- 


ment in writing. [p. 410, col. 2.] 

Where there has beena transfer ofa decree toa 
particular person underan instrument in writing, 
another person is not entitled to come to the Court and 
say that the transferee mentioned in the instrument ig 
a mere benamidar for himself and that he is the real 
owner of the benefit secured by the transfer. [ibid.] 

The rule of law that where a person's name appears 
on the face of the record as judgment-creditor and 
execution of the decree is sought by a transferee of the 
decree, the decree cannot be executed unless it comes 
within the words of O. XXI, r. 16 of the C. P. C., and 
there has been an assignment in his favour either in 
writing or by operation of law, is no ground for hold- 
ing that a person otherwise a stranger to the Court 
can come forward and allege that the decree does not 
belong to the transferee and that the ‘latter is a 
benamidar for himself. [p. 410, col. 1. ae 

Manikkam v. Tatayya, 21M. 388; B M. L, J. 48: 7 
Ind. Dec. (x. s.) 631, not followed. l aoe 
ge ten Kareem v. Chukhun, 50. L. J. 253, dissented 

om, ' 

The scheme of the Code is that the transferee of a 
decree by assignment in writing or by operation of 
law merely files his application for execution of the 
decree setting out either initorinan affidavit which 
he files in support thereof that he is the transferee 
either by operation of law or by any particular instru- ' 
ment in writing, and thereupon the Court orders. 
execution or rejects the application. [p. 410, col. 1] 


Appeal from an order of Mr. Justice 
Kumaraswami Sastri, dated the 2nd of April 
1924, and passed in the exercise of the 
Original Givil Jurisdiction of this Court in 
C. S. No. 98 of 1911. ik 

Messrs. K. Rajah Iyer and V. Ramasami 
Iyer, forthe Appellants, © ` 

Mr. E. Vinayaka Rao, for the Respond- 
ents. l 4 l i 

JUDGMENT. Bi 

Coutts-Trotter, C. J.—The rule of 

law that, where a person’s name ‘appears 
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on the face of the record as judgment- - 


creditor and execution of the decree is 
sought by a transferee. of the decree, the 
decree cannot be executed unless it comes 
within the words of O. KAL, r. 16, of the 
C. P. ©. and there has been an assign- 
ment in his favour either in writing or “by 
operation of law seems to me to be no 
ground for holding that a person, other- 


wise a stranger o the Court can come,,. 


forward and allege that the decree was not 
his (the transferee’s) and that he was a 
benamidar for himself. The learned Judge 
probably felt himself bound by Manikkam 
v. Tatayya (D but I entertain no doubt 
whatever that that case was wrongly decided 
and was an unwarranted departure from 
and an extension of the words of the 

Statute. I accordingly come to the conclu- 
sion that this appeal must be, allowed with 
costs in this Court as well asin the Court 
below. 

I may add that the circumstances of the 
case, which was allowed to crawl on, to the 
very last ‘day of a long period of limita- 
‘tion, are extremely suspicious.: But all that 
we are concerned with is the simple point 
of law. I ought to add,-I think, that it 
follows from this expression of opinion 
that we must also dissent from the decision 
reported as Abdul Kareem v. Chukhun (2). 

Srinivasa Iyengar, Jd.—I agree 
that the appeal should be ‘allowed with 
costs. The petitioner applied in the Ori- 
ginal Side not only for execution of the 
decree under O. XXI, r. 16, but also by an 
independent Judge's summons for bring- 
ing his name on “the record as a transferee 
decree-holder. There is no provision, in 
the Procedure Code, for any such applica- 
tion. Iam notatall sure whether, what is 
‘called “bringing on the record the trans- 
feree decree-holder” is not really a survival 
from times, previous to the Procedure Code. 
The scheme of the Code is that thè trans- 
feree by assignment in writing or by 
operation of law merely files his ‘applica- 
‘tion -for execution of the decree setting ‘out 
‘either in it orin an affidavit he has filed 
in support thereof. That he ig the trans- 
feree either by operation of law or by any 
particular instrument in writing and there- 
upon the Court orders the application for 
execution or rejects it. Therefore, we must 
treat the present application really as an 
application under O. XXI, r. 16. The 

(1) 21 M. 368; SM. L. J. 48; 7-Ind. Dee. (x. 5) 631. 

(2) 5,0. L. R. 253. f ; 
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contention of the respondent is’ that -he 
was entitled to such execution because he 
was the real owner under the transfer 
executed to R.M. M. Subramania Chetty, 
who was his agent and who had obtained 
an instrumentin writing, transferring the 
decree to his name. If the case of the 
petitioner were that the transfer was ob- 

tained. by the agent in his name but in 
the vilasam of the firm of which he was the 
agent, then there could have been no. ob- 
jection whatever, to execution being granted 
on the application of the petitioner, because 
the appearance of the vilasam in the name 
of the transferee, would really be. to the 
firm, or person bearing the vilasam even 
apart from its serving to secure the benefit 
of the transfer to the firm represented by 
the vilasam. Butin this case, the. transfer- 
was to the agent personally. The question, 

therefore, is whether, if there has been a 
transfer to a particular person under an 
instrument in writing, any other person 
is entitled, to come to the Court. and say 
that that transferee was a mere benamidar 
and that he, the applicant, is the real 
owner of the benefits secured by the transfer. 
It seems to me that O. XXI, r. 16. is per- 
fectly clear on the point. It speaks of the 
decree being transferred by assignment in 
writing, or by operation of law and pro- 
vides “that in such cases the transferee 
may apply for execution. When the Statute 
speaks of “an assignment in writing” and 
“the transferee” the proper construction of 
the words would necessitate our holding 
that the transferee referred to is the trans- 
feree named as such in the assignment in 
writing. To hold otherwise would be ‘not 
to give proper effect to-the words of the 
Statute., The learned Vakil forthe respond- 
ent has drawn our attention to Mannikkam 
v. Tatayya (1). We are constrained to hold 
that it is a wrong decision. FE am not 
able to understand what the learned Judge: 
who delivered the main judgment in the 
ease could have meant when he referred 
to the word “representative” in 8. 244 of the 
old Procedure Code, as comprising the 
real owner, under the transfer of a decree. 

If such a person was the representative 
of the decree-holder or his transferee, then 
it follows that, under the express terms of 
s. 244, he could have no right of separate 
suit, but in another sentence in the same 
judgment the learned Judge speaks.of two 

remedies heing open to such a person, that 
is the real owner under the transfer of a- 
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decree, namely, one by way of applica- 
tion to the Executing Courteand another 
by way of separate suit, which: is obviously 
opposed to s. 244, ©. P. C. .However, that 
may be, we have no hesitation in holding 
that that case was wrongly decided. It 
is also clear that the O. P. C. did not really 
intend’ to prevent benamidars coming 
‘in and making application to the Court 
on the general basis of the law relating 
to benami transactions. In s. 66 of the 
Code express provision is made for Courts 
not recognising the benamz character of 
purchases,. made at execution sales held 
by Court. We have also no doubt what- 
ever that the express terms of O. XXI, 
r. 16, exclude any such contention. The 
earlier case referred to in argument, Abdul 
Kareem v. Sukkan (2), having proceeded on 
the same basis as that of the judgment 
in Manikkam v. Tatayya (1) should also 
be held to have been wrongly decided and 
we, therefore, refuse to follow it. 
lead to very serious consequences if we 
should allow the law of benami-to have 
, any operation with regard to suits and 
proceedings and records of’ Court, and if 
only on that ground, it would be desirable 
to disallow any such contention. We are, 
however, fortified in that view by the 
actual terms of the Statute, and therfore, 
if follows that the applicant for execution 
in this case was wrongly granted execu- 
tion of the decree. oar 

This appeal should be allowed, and the 
respondent's petition for execution, as well 
as that for bringing himself on the record 
as transferee decree-holder, should be dis- 
missed with costs. 

V. N. V. 


Z; X. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Second CIVIL AppEat No. 595 oF 1923. 
` March 19, 1925. 
Present:—Mr Justice Sulaiman and 
Mr. Justice Boys. 
Musammat GHUMNA AND anoTHER— 
DBFENDANTS——A PPELLANTS 
VETSUS 
RAM CHANDRA RAO AND ANOTHER— 
PLAINTIFFS AND Musammat PARBHAWATI 
AND ANOTHER =— DEFENDANTS — RESPONDENTS. 
Contract Act (IX of 1872), s. 28--Transfer of 
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It would | 
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immoveable property in consideration of future illicit ' 
intercourse, whether void—Immoral condition attached, 
to gift, effect of—Voidable transfer, whether can be 
avoided by successor of transferor. : 

In the ease of a voidable transfer of immoveable 
property, it is open to the heirs of the transferor to 
claim that there was no absolute transfer of the pro- 
perty in favour of the transferee but only a qualified 
transfer subject to the right of the transferor to 
avoid it if he chose to do so, and they can claim the 
property by avoiding the deed of transfer which could 


“have been avoided by their predecessor. [p. 412, col. 1.] 


Where the consideration for the transfer of immove- 
able property is future illicit connection between the 
\transferor and the transferee, the consideration is 
both immoraland opposed to public policy and the 
transfer is void ab initio. [p. 412, col. 2.) 

There isa distinction between an immoral con- 
sideration for a gift and an immoral condition which 
is subsequently attached to the gift. Ifthe considera- 
tion is itself immoral the transfer falls to the ground. 
On the other hand if a subsequent condition is tried 
to be attached toa perfectly valid gift then the con-~ 
dition being immoral is void, but the gift remains 
unaffected. [p. 415, col. 1.] J 

Ram Sarup v. Bela, GA. 313 at p. 321; ILI. A. 44; 
4 Sar. P. C. J. 493; 3 Ind. Dec. fx. s.) 672 (P. C) 
distinguished, ] 

Thasi Muthukannu v. Shunmugavelu Pillai, 28 M. 
413; 15 M. L. J. 286, relied on., : 


Second appeal from a decree of the Dib- 
trict Judge, Benares, dated the 31st January 
1923. 

Dr. S. N. Sen, for the Appellants. 

Sir Dr. Te) Bahadur Sapru, Messrs. L, 
Banerji and Gadadhar Prasad, for the Re- 
spondents. 

JUDGMENT.—This is an appeal by 
defendants Nos. 4 and 5 who are transferees 
pendente lite arising out of a suit brought 
by the plaintiffs as the heirs of one Rama 
Kant for possession of a house by avoidance 
ofa deed of gift, dated-thé 21st of Novem- 
ber 1921. The plaintifis claimed that the 
deed of gift had been obtained by fraud and 
was also void as being for an immoral and 
illegal consideration. They further alleged 
that their father Moreshwar Rao who would 
have been the heir to the deceased Raima. 
Kant had become a sanyasi and, therefore, 
must be treated as civilly dead ‘and the 
plaintifs were the real heirs. The claim 
was contested by the transferées and ‘the 
plaintiffs’ right to maintain’ the suit or to 
challenge the relation was disputed. 

Both the Courts below have given the 
plaintiffs a decree. 

The facts as found aré as follows :— 

Rama Kant deceased became infatuated 
with Musammat Prabliawati, defendant 
No. 2, who is at present -undergoing a seh- 
tence of transportation for life. She and 
Gobind defendant’ No. 1, (who has sinte 
been hanged and who.was passing as her 
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husband) along with another person entered 
into a conspiracy to obtain the house by 
way of gift from Rama Kant and then to 
murderhim. Inorder to obtain their object, 
they got a deed of gift executed by him 
and assured him that Musammat Prabhawati 
would live with him and in fact they 
executed a contemporaneous agreement 
under which it was agreed that they all 
would live and mess together and no one 
would be able to dispose of his or her pro- 
perty in the lifetime of the other and that 
after Gobind Rao’s death, if the two other 

persons disagreed or separated, they would 

have certain specific shares in the property 
and. that if any two died the third would be 
the complete owner. The deed of gift and 

the agreement were registered on the 25th 

' of November 1921, and within a month of 
their registration Rama Kant was murdered 

by the donees. The donees and the other 
conspirator were put upon their trial and 
convicted. While the criminal case was 

pending the present plaintiffs instituted the 
suit, and it was during the pendency of the 

suit that the donees purported to make a 
gift of this house to the two persons whom 
the present appellants represent. 

The plaintiffs’ right to maintain the suit 
in view of the fact that their father has 
become a sanyasi has not been challenged 
in second appeal. 

The main point urged before us is that 
the Courts below were wrong in holding 
that the said gift can be avoided by the 
present plaintiffs. The contention before 
us has been that the gift, if voidable, could 
only have been avoided by the deceased 
Rama Kant, if he exercised his option 
during his lifetime, and that if for any 
reason he failed to exercise such option that 
right did not survive to his heirs the present 

plaintiffs. 

' Weare quite unable to accept this con- 
tention. It is not quite correct to say that 
the right of exercising such an option is 
like a personal contract which does not 
survive tothe heirs of the promissor. The 
right is given to the promissor under 
Statute. Furthermore, a deed of gift 
is more than a mere contract. Itis a con- 

-veyance. The present plaintiffs can claim 
that there was no absolute transfer of 
the property at all but it was a qualified 
transfer, i.e., subject to the right of the 
éransferor to avoid it if he chose to do so. 
The plaintifis, therefore, can claim the pro- 
perty by avoiding the deed of gift which 
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could have been avoided by their predeces- 
sor. There does not seem to be any valid 
ground for saying that the right does not 
survive to the present plaintiffs. This is 
specially soin the case where the donees 
themselves have prevented the transferor, 
by murdering him, from exercising his 
right of option. It seems to us that the 
plaintiffs can claim the property and ignore 
the gift because it was not absolutely bind- 
ing on Rama Kant provided of course they 
come within the period of limitation as thay 
have done in this case. . 

In analogous cases it has been held that 
in case where an immediate reversioner who 
has aright to avoid an alienation made by 
a Hindu widow without legal necessity, 
dies before he exercised his option, his 
heir can maintain a suit, vide Sarju Prasad 
Rout v. Mangal Singh (1) decided by a Bench 
of which oné of us was a member. In 
the case of Muhammad Muzammil-ullah 
Khan v. Mithu Lal (2) a Full Bench of this 
Court held that even a transferee of joint 
family property can avoid an alienation 
which was voidable on the ground of want 
of legal necessity. On principle, therefore, 
there seems to be no good ground for 
holding that the present plaintiffs as heirs 
of Rama Kant cannot avoid the gift which 
was voidable at the option of Rama Kant 
merely because Rama Kant was murdered 
before he could avoid it. The view taken 
by the Court below was, therefore, correct. 

We would go further and hold that in 
this case on the findings of the lower Ap- 
pellate Court the deed of gift was not only 
voidable but was void ab initio. The learn- 
ed District Judge has found that the 
donor made a gift of the property to a 
husband and wife on condition that he 
Should have physical enjoyment of the 
latter. The consideration for the transfer, 
therefore was the future illicit connection 
between the donor and Musammat Parbha- 
wati, Such an agreement was obviously 
both immoral and opposed to public 
policy within the meaning. of s. 28 of the 
Indian Contract Act. Accordingly it is 
altogether unlawful. Being unlawful it 
could not be a valid consideration for the 
deed of gift atall. The result, therefore, is 
that the deed was not only voidable but 
was absolutely void from the very beginning 
and it was not even necessary for Rama 


1) 87 Ind. Cas. 294; 23 A. L. J. 254; L. R. 6 A. 201 


on (1925) A. I. R. (A) 339. 
(2) 11 Ind. Qas. 220; 8 A. L. J. 901; 33 A. 783, 


on 4 ka Sk l 
ras Ë 0. 1928) 
Kant to have it avoided by a suit. He 
could have merely ignored it. In this view 


of the matter the question whether such a. 


right survived to the present plaintiffs, the 
heirs, does not arise. : 

The learned Advocate for the appellants 
has contended that the condition that Rama 
Kant should: have the physical enjoyment 
of Musammat Parbhawati was in itself void 
but the gift would not be void. He has 
strongly reliedon a remark in the judg- 
ment of their Lordships of the Privy Council 
in the case of Ram Sarup v. Bela (3). where 
their Lordships said that an immoral con- 
dition attached to a gift would be void 
itself but the gift itself would not be so. 
But the facts of that case were quite 
different. There, as their Lordships found, 
the gift as originally made was absolutely 
unconditional and was complete at the time 


when the actual transfer took place, but’ 


the parties subsequently tried to import 
into the gift acondition which was immoral. 
That is why, their Lordships spoke of a 
condition being attached to the gift. It is 
obvious that ‘there is a clear distinction 
between an immoral consideration for a 
gift, and an immoral condition which is 
subsequently. attached to a gift. If the 
consideration itself is immoral, the transfer 
falls to the ground. On the other hand if a 
subsequent condition is tried to be attached 
_to a perfectly valid gift, then the condition, 
if immoral, is void, but the gift remains 
unaffected. That a transfer in consideration 
for future immoral connection is vitiated, 
is fully borne out by authority, vide the 
ease of Thast Muthukannu v. Shunmugavelu 
Pillai (4). 

On the findings, therefore, the transfer 
was for an immoral and illegal consideration 
and was absolutely void and was not bind- 
ing either on Rama Kant or his heirs, the 
present plaintiffs. 

The appeal must be dismissed with costs 
including inthis Court fees on the higher 
scale. ` l 

Z, K. Appeal dismissed 

(3) 6 A. 313 at p. 321; 11 I. A. 44; 4 Sar. P. C. J. 493; 
3 Ind. Dec. (N. s.) 672 (P. C.), 

(4) 28 M. 413; 15 M. L. J. 286. 
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CALCUTTA HIGH COURT. 
ORIGINAL Cıvıl Suir No. 222 of 1923, 
January 2, 1925. 
Present:—Mr, Justice’ Page, 
ASKARAN CHOUTMAL—PLAINTIFF 

` versus 
Toe E. IL RY. CO.—DEFENDANT. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 3—Counsel, traditions and privileges of—-Counsel, 
authority of, to compromise suit—Compromise out of 
Court, whether binding on, client—Recording of com- 
promise—Duty of Court. 

The sanctity of contracts -would be greatly im- 
perilled ifa Court were to permit a person acting 
under no mistake of fact andno misapprehension as 
to his capacity to contract and who to all intents and 
appearances had entered into a contract, subsequently 
to resile therefrom by unfolding a mental reservation 
of the existence of which no mention had been made at 
the time when the contract was entered into. 
hold sucha person to the agreement which he had 


made is merely to apply the common law ‘principle, 


that a person's intention isto be ascertained from his 


415... 


Ta : 


acts,and the Courtis not concerned to enquire what ' 
the uncommunicated mental processes may have been : 


which at the material time were exercising his mind; 
[p. 414, col. 2.] ii 

The rights, privileges and obligations of an Advocate 
of the Calcutta High Court’ are,-and «since ‘its 


foundation have been, the sameas those of Counsel ‘ 


entitled to practise in what is now the High. Court of . 


Justice in England. [p. 415, col. 2.] 
The authority of an Advocate remains the 


game : 


whether he appears as Counsel-in the High Court or, 


in Courts subordinate thereto. When Counsel appear 
in Courts other than the High Court they carry with 


them the traditions and privileges of their profession - 


and the sanctions of their high calling. [p. 416, col. 


“An Advocate of the High Court in the course of | 


couducting a case is clothed with authority to com- 
promise a suit in which he hes been retainedas Counsel. 
A compromise entered into by Counsel would be valid 


and binding upon the parties even although it had . 


been effected contrary to the express intentions of the 
client, unless the prohibition has previously been com- 
municated to the other side. Such a compromise 


should in a proper cases be recorded in the manner . 


meee in r. 3 of O. XXIII ofthe C. P.O. (p. 417, 
col. 2. 
In considering whether such a settlement has been 


arrived at as would justify thè Court in passing -a - 


decree under O, XXIII, r. 3 of the 0. P.O., the 
question as to which the Court has to be’satistied ig 
not whether the order was a final order or a perfected 
order but whether it was an agreed order. But a 


~ = 


litigant is not entitled ex debito justitte to an order ` 


under the rule or to a decree in a suit brought to 
enforce a compromise effected by Counsel merely 
because the Court is satisfied that Counsel in bringin 

about the settlement possessed authority as Counse 

in that behalf. [p. 418, col. 1.) 


Whether or not the Court is satisfied that a suit has 
been adjusted by an authority, agreement: ‘or coni- 
promise which the Court is bound to enforce must 


cep upon the circumstances of each case. [p. 419, - 
col. 1. 


The apparent authority of Counsel who is retained to 
conduct a suit to bind his client by his admissions 
and acts is restricted to acts and admissions in Court, 


414 
and ‘such acts and admissions out of Court do nòt bind 
the client unless in fact they ‘are authorized by the 
client or by his agent duly authorized in that behalf. 
The nature of the duty which an Advocate accepts by 
undertaking to appear fora client indicates that he is 
clothed with authority to bind his client only when 
he isin fact engaged in the actual management of 
the suit. [p. 419, col. 2.| 

A compromise effected by Counsel out of Court and 
not assented to by the client is only binding upon the 
client if it was expressly authorized or is subsequently 
ratified by the client or by his agent authorized in 
that behalf. [ibid.] 

Mr. A. N. Chaudhuri, for the Plaintiff, 


Mr. Langford James, for the Defendant. 


JUDGMENT.—This motion raises a 
question of general interest and importance 
relating to the authority of Counsel to 
compromise a suit, The material facts are 
simple and can readily be ascertained. 
The suit out of which this motion arises 
was. brought to recover a sum of Rs.3,117-13 
as damages for the non-delivery of a con- 
signment of ghée which the defendant 
Company had accepted for transportation. 
On the llth November 1924 the suit was 
in the list for hearing, but was adjourned 
by consent. On the 20th or 21st November 
Mr. A. K. Roy, Counsel for the plaintiff 
and Mr. 8. K. Gupta, Counsel for the defend- 
ant, in the presence of Mr. Sushil Sen, 
Solicitor for the plaintiff, held a meeting 
. in the Bar Library for the purpose of 
negotiating a settlement of the suit. Mr. 
Gupta suggested that the claim should be 
settled. for Rs.. 1,500. Mr. Roy’ asked for 
Rs. 2,000, and eventually it was agreed 
that a decree should be passed for 
Rs. 1,750 in fullsettlement of the plaintifi’s 
claim and costs. On the 24th November 
Mr. Sen requested Mr, Gupta to move the 
Court that the terms of the setllement be 
recordéd and a decree passed in accord- 
ance therewith. Mr. Gupta expressed his 
willingness to do so. Late .in the after- 
noon on the 24th November, however, 
Messrs. ‘Morgan & Co., Solicitors for the 
defendant Company, received a letter from 
the defendant refusing to agree to a settle- 
ment, and expressing a desire that the 
suit should be fought out. On the 25th 
November Mr. Gupta infermed Mr. Sen 
in Court that the defendant was not will- 
ing to accept the proposed terms of settle- 
ment. On the 3rd December the plaintiff 
- launched this motion that the settlement 
be recorded, and a decree passed in accord- 
ance therewith. I am satisfied on the 
affidavits—-indeed it is not.disputed—that 


x 
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Gupta ‘agreed to the dbove terms of 
settlement with ‘Mr. Roy. Mr. Satish 
Chandra Bose, an assistant in Messrs. 
Morgan & Co.'s office, however, stated in 
an affidavit (para. 5) that “Mr. Gupta 
suggested Rs. 1,500, Mr. Roy suggested 
Rs, 2,000: then ‘Mr. Sushil Sen suggested 
Rs, 1, 750, upon which Mr. Gupta kept quiet. 
Mr. Gupta did not exclude the possibility 
of the matter being re-opened should 
clients think otherwise, but he did not 
make it clear, but as is usual in such 
matters there was always a mental reser- 
servation of reference to clients.” On the 
27th November 1924 Messrs. Morgan & 
Co. writing to Messrs. Dutt & Sen, Solici- 
tors for the plaintiff, stated that “it was 
no doubt tacitly agreed between Counsel 
that the suit should be settled on the 
terms mentioned but there was always a 
reservation of reference to clients.” Ad- 
mittedly, Mr. Gupta did not communicate 
either to Mr. Roy or to Mr. Sen the 
“mental reservation “° which Mr. 8. C. 
Bose stated was in .Mr. Gupta’s mind. 
On the contrary Mr. Gupta appeared to 
be giving his consent unreservedly to the 
proposed. settlement, and, in my opinion, 
the sanctity of contracts would be greatly 
imperiled if the Court were to permit a 
person, acting under no mistake of fact 
and no misappr ehension as to his capacity 
to contract, and who to all intents and ap- ' 
pearances had entered into a contract, sub- 
sequently to resile therefrom by unfolding 
a mental reservation of the existence of 
which no mention had been made at the 
time when the contract was entered inte. 
To hold such. a person to the agreement 
which he had made is merely to apply ihe 
common law principle that a person's in- 
tention is to be ascertained from his acts, 
and the: Court is not concerned to enquire 
what the uncommunicated mental pro- 
cesses may have been which at the mate- 
rial time were exercising his mind. I hold, 
therefore, that on the 2lst November 
Counsel, purporting to act on behalf’ of 
the parties, agreed to settle the suit. And 
upon the evidence 1 am further of opinion 
that the parties did not thereafter agree 
to treat the compromise so entered into as, ` 
at an end. The question 
which -I have to determine is whether the’ 
above agreement to settle the suit is 
binding upon the parties. Now I am 
satisfied—indeed the plaintiff does not con- 
tend to the contrary—that the defendant 


Mr. 
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Company neither expressly authorised nor 
subsequently ratified the said agreement. 
If it had done so the question of the ex- 
tent of Counsel’s authority would not have 
arisen,for the authority of Mr. Gupt and 
Mr, Roy to enter into the agreement would 
in that event have been derived from the 


mandate which they had received from the ° 


parties, and the fact that they happened 
to be Counsel would have been imma- 
terial. I have, therefore, to consider whe- 
ther in the above circumstances Mr. Roy 
and Mr. Gupta as Counsel were clothed 
with authority to bind their clients by the 
compromise which they effected. In this 
judgment when using the term “Counsel” 
I intend to refer in India to Advocates 
entitled to practise on the Original Side 
of the High Court, and I must not be 
taken to refer to Vakils or Attorneys, for 
with respect to their authority and 
status different considerations arise. Now, 
the position of Counsel who are retained 
to act in a cause on behalf of clients is 
not always understood. It is of the utmost 
importance, however, to the community at 
large, as well as to the Jegal profession, 
that the relation of Counsel to their clients 
should be fully appreciated; the more so, 
inasmuch as “the old order changeth giving 
place to new,” andthe roll of Advocates 
entitled to practise on the Original Side 
of the High Court, which heitherto has 
been confined to persons entitled to prac- 
tise as Barristers in England and Ireland, 
or-as members of the Faculty of Advocates 
in Scotland, has been enlarged so as to 
include under certain conditions Vakils 
and Attorneys who have not necessarily 
received any legal training in Great Britain 


or Ireland. It is essential, therefore, that’ 


the Vakils and Attorneys so admitted who 
are bound in all respects to confirm to the 
practice obtaining, and are subject to the 
same obligations and rules of professional 
etiquette as Advocates, practising, on the 
Original Side of the Court, should be 
under no misapprehension as to the rights 
and obligations which attached to them 
as Advoeates of the High Court. Moreover, 
since the hearing of this motion my learned 
brother Bepin Behary Ghose, J., sitting with 
Walmsley, J., on the Appellate Side of the 
Court, in First Appeal No. 94 of 1924 and 
Miscellaneous Appeal No. 136 of 1924, [Taru 
Bala Dasi v. Surendra Nath Mitra (1)] 
passed the following observations: ‘Before 

(1) 88 Ind. Cas. 369; 410, L. J. 213; 290, W, N. 597, 
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dealing with the’ matters -in controversy 
before us, I should refer to the observa- 
tion of the Subordinate Judge as to the 
application of the rule in England regard- 
ing the authority of Counsel to compro- 
mise a case without reference to his client. 
He appears to have held that the common 
law rule in England is applicable to this 
case, and he refers to the cases of Strauss 
v. Francis (2) and Mathews v. Munster (3). 
This is contested by the appellant. Even 
if thiscase exactly came under the rule 
in those cases, 1 should be extremely re- 
luctant to hold unless compelled ‘to do so 
by any binding authority, that arule of 
practice in England which has its roots. 
in different traditions and environments 
should be applied in this country, parti- 
cularly in the moffusils where people never 
heard of any such practice.” After citing 
a passage from the judgment of , Lord 
Halsbury, L. C., in Neale v. Gordon Len- 
mox (4) to which I shall hereafter have 
occasion to refer, His Lordship added “I 
need hardly say anything further on the 
point as learned Counsel for the respond- 
ent in his careful argument did not 
rely upon the general authority of Counsel 
to compromise the case.” Now, the above 
observations are obiter dicta, for in that 
ease their Lordships held that in fact no 
concluded or valid agreement had been 
effected, but so opposite is the view which ` 
B. B. Ghose, J., expressed to the question 
which I have to determine on this motion 
that I feel constrained to express my opi- 
nion as to whether it is correct. With 
great respect I am unable to subscribe to 
the doctrine that the status of an Advocate 
of the Calcutta High Court differs from that 
of a Barrister in England. I apprehend 
that the rights, privileges and obligations 
of an Advocate of the Calcutta High Court 
are, and since its foundation have been, 
the same as those of Counsel entitled to 
practise in whatis now the High Court of 
Justice in England. The traditions and 
environments in which Counsel in England 
earry on their practice to the honour of 
their profession long ago were implanted 
in India, and have ever been the pride and 
mainstay of the Advocatesof the Calcutta 
High Court. I- should decline to entertain 

(2) (1866) 1 Q. B. 379; 6 B. & S. 365; 35 L. J. Q. B. 
133; 12 Jur. (x. s.) 486; 14 L. T. 326; 14 W. R. 634. 

(3) (1888) 20 Q. B. D. 141; 57 L. J. Q. B. 49; 57 L. T. 
922. 36 W. R. 178; 52 J. P. 260. 

ti) (1902) A. C, 465 at p. 469; 71 L. J. K. B. 939; 87 e 
L, T.41; 51 W. R. 140: 66 J. P. 757. 
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any suggestion that in the future Advocates 
will not foster and maintain the traditions 
which hitherto have obtained in the Cal- 
cutta High Court, and I should disasso- 
ciate myself from any attempt which might 
be made to detract from the privileges 
of Counsel, or to limit the authority which 
attaches to Advocates of the High Court. 
In my opinion, the authority of Advocates 
remains the same whether they appear as 
Counsel in the High Court or in Courts 
subordinate thereto. The rights and obliga- 
tions of Counsel, in my judgment, do not 
vary according to the Court in which they 
happen to be appearing, for the authority 
of Counsel is derived not from the fact 
that they are appearing in any particular 
Court, but from the status which they ac- 
quire on being admitted to the roll of 
Advocates. I am of opinion that where 
Counsel appear in Courts other than the 
High Court they carry with them the 
traditions and privileges of their profes- 
sion, and the sanctions of their high call- 
ing. Now, itis not unfrequently asserted 
that the relation of a client to his Counsel 
is that of a principal to an agent. In 
truth the relationship is of a very different 
nature. The authority of Counsel is not in 
any sense incidental to a contract into which 
he has entered with his client. “Barristers,” 
wrote Sir William Blackstone, (Commen- 
taries Vol. 3 p. 27) “may take upon them the 
protection and defence of any suitors whe- 
ther plaintiff or defendant, who are, there- 
fore, called their clients like dependants 
upon the ancient Roman orators. Those 
indeed practised gratis, for honour 
merely, or at most for the sake of gaining 
influence; and so likewise it is established 
with us thata Counsel can maintain no 
action for his fees, which are given not 
as locatio vel conductio but as quiddam 
honorarium ; not as a salary or hire, but 
as a mere gratuity which a Counsellor 
cannot demand without doing wrong to 
his reputation.” In Colledge v. Horn (5) 
Chief Justice Best said: “ I cannot allow 
that the Counsel is the agent of the party.” 
In Swinfen v. Lord Chelmsford (6) Chief 
Baron Pollock observed “We are all of 
Opinion that an Advocate at the English 
Bar, accepting a brief in the usual way, 


undertakes a duty, but does not enter 
(5) (1825) 3Bing 119 at p. 121; 10 Moore 431; 3 L. J. 
(0. s) O. P. 184; 28 R. R. 606; 180 E. R. 459. 
0(6) (1860) 5 H. & N. 890 at p. 920: 29 L. J. Ex. 382; 
6 Jur. (x. s.) 1035; 2 L, T. 406; 8 W. R. 345; 157 E. R. 
4436; 120 R, R, 873, 
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into any contract or promise, express, or 
implied. Cases may indeed, occur, where, 
on an express promise (if he made one) he 
would be liable in assumpsit; but we think 
a Barrister is to be considered, not as 
making acontract with his client, but as 
taking upon himself an office or duty in 
the proper discharge of which not merely 
the client, but the Court in which the 
duty is to be performed, and the public 
at large, have an interest.” And later— 
“The conduct and control of the cause 
are necessarily left to Counsel. Ifa party 
desires to retain the power of directing 
Counsel how the suit shall be conducted, 
he must agree with some Counsel willing 
so to bind himself. A Counsel is not 
subject to an action for calling or not call- 
ing a particular witness, or for putting or 


omitting to put a particular question or 


for honestly taking a view of the case 
which may turn out to be quite erroneous. 
If he were so liable, Counsel would perform 
their duties under the peril of an action by 
every disappointed and angry client.” 
Again—“I think it right to express my 
own opinion, that provided that an Advo- 
cate acts honestly, with a view to the - 
interests of his client, he is not responsible 
at all in an action. It seems admitted on 
all hands that he is not responsible for 
ignorance of law, or any mistake in fact, 
or for being less eloquent or less astute © 
than he was expected to be. According to 
my view of the law a Barrister, acting with 
perfect good faith and with a single view 
to the interests of his client, is not respon- 
sible for any mistake or indiscretion or error 
of judgment of any sort.” In Strauss v. 
Francis (2), Mr. Justice Blackburn, as he 
then was, stated his view ofthe ruleinmemo- 
rable words: “ Mr. Kenealy has ventured 
to suggest that the retainer of Oounsel in 
a cause simply implies the exercise of his 
power of argument and eloquence. But 
Counsel have far higher attributes, name- 
ly, the exercise of judgment and discretion 
on emergencies arising in the conduct of 
a cause, and a client is guided in his 
selection of Counsel by his reputation for 
honour, skill, and discretion. Few Counsel, 
I hope, would accepta brief on the un- 
worthy terms that he is simply to be the 
mouthpiece of his client. Counsel, there- 
fore, being ordinarily retained to conduct a 
cause without any limitation, the apparent 
authority with which he is clothed when he 
appears to conduct the cause is to dg 


$ 


pp? o> , je 
.fR8.1..0., 1996} | 
everything which, in the exercise of his 
“ discretion, he may think best for the 
interests- of his client in the conduct of 
` the cause: and if within the limits of this 
apparent authority he enters into an agree- 
- ment with the opposite Counsel as to 


the cause, on every principle this 
. agreement should .be held bind- 
: ing.” “No Counsel,’ added Mellor, J., 


“certainly no Counsel who valueshis charac- 
` ter, would condescend to accepta brief in 
. a cause on the terms which the plaintiff's 
‘Counsel seems to suggest, viz. without 
being allowed any discretion as to the 
: mode of conducting the cause. And if a 
client were to attempt thus to fetter Counsel, 
-the only course is to return the brief.” In 
Hutchinson v. Stephens (7) Lord Langdale, 
-M. R., remarked: “With respect to the 
` task, -which I may he considered to have 
‘imposed upon Counsel, I wish to observe 
‘that it arises from the confidence which 
. long experience induces. me to repose in 
them, and from a sense which I entertain 
-of the truly honourable and important 
- services which they constantly perform as 
‘ministers - of justice, acting in aid of the 
‘Judge before whom they practise. No 


‘Counsel supposes himself to be’ the mere © 


‘advocate or agent of his client to gain a 


victory, if he can, on a particular occasion. ` 


The zeal andthe arguments of every Coun- 
“sel, knowing what is due to himself and 
‘his honourable profession, are qualified not 
-only by considerations affecting his own 
‘character as a man of honour, experience 
.and learning, but also by considerations 
-affecting the general interest of justice. 
It is to these considerations that I 
-apply myself; and I am far from 
. thinking that any Counsel who attends 
here will knowingly violate or silently 
“permit to be violated, any established rule 
,of the Court, to promote the purposes of 
‘any client or refuse to afford me the assist- 
ance whichI ask in these cases.” In Mathews 
-v. Munster (3) Lord Masher laid down the 
‘rule -as follows :—" This, state of things 
raises the question of the relationship bet- 
‘~veen Counsel and his client which is some- 
‘times expressed as if it were that of agent 
and principal. For myself I do not adopt 
„and never have adopted that phraseology 
which seems tome tobe misleading. No 
‘Counsel can be advocate for any person 
against the will of such person, and as he 


(D (1873) 1 Keen 659; 2 Myl. 4 O. 452; 6 L.J. Oh, 
296; 1 Jur. 524; 40 E. R. 712; 48 E. R. 461, 
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cannot put himself in that position so he 
cannot continue in it after his authority is 
withdrawn. But when the client has re- 
quested Counsel to actas his Advocate 
he has done something more, for he thereby 
represents to the other side that Counsel 
is to act for him inthe usual course, and - 
he must be bound by that representation 
so ,long as it continues, so that a secret 
withdrawal of authority unknown to the 
other side would not affect the apparent 
authority of Counsel. The request does not 
mean that Counsel is to actin any other 
character than that of Advocate or to do 
any other act than such as an Advocate 
usuly does. The duty of Counselis to advise 
his client out of Court and to act for him 
in Court, and until his authority is with- 
drawn he has with regard to all matters ` 
that properly relate to the conduct of the 
case, unlimited power to do that which 
is best for his client.’ And Bowen, L, 
J., stated that “Counsel is clothed by his 
retainer with complete authority over the 
suit, the mode of conducting it, and all 
that is incident to it, and this is under- 
stood by the opposite party.” It is, in 
my opinion, settled law that an Advocate 
of the High Court in the course of con- 
ducting a cause is clothed with authority 
to compromise a suit in which he has 
been retained as Counsel. In Nando Lal 
Bose v, Nistarini Dassi (8), Maclean, C. J., 
observed that “there cannot, I think,’ be 
any reasonable doubt at the present day 
that Counsel possesses a general authority, 
an apparent authority, which must be taken: 
to continue until notice be given to the 
other side by the client that it has de- 
termined to settle and compromise the 
suit in which he is actually retained as 
Counsel, and in the exercise of his discre- 
tion to do that which he considers best 
for the interest of his client in the con- 
duct of the particular case in which he is 
so retained.” [See also B. N. Sen c& Bros. v. 
Chunilal Dut & Co. (9). | In my opinion, 
such a compromise would be valid and bind- 
ing upon the parties even although it had, 
been effected contrary to the express instruc- 
tions of the client, unless the prohibition had 
previously Been communicated to the other 
side. [Struass v. Francis (2), Mathewes v. 


wE 


` Munster (3) Welsh v. Roe (10) and Shepherd v. 


(8).27 0.428; 4 O. W. N. 169; 14 Ind. Dec. (N, s.) 282, 

(95-83 Ind. Cas. 611; 51 O. 385; (1924) A. I. R. (O3 GAL. 

(10) (1918) 87 L. J. K. B. 520; 118 L. T. 529; 629 Je 
269; 34 T. L, R187, 
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Robinson (11).] In some cases in which the 
compromise of asuit has been effected by 
Counsel in Courtithas been held that the 
Court will not order a decree to be drawn up 
in accordance with the settlement, but 
will leave the party to enforce the agree- 
ment by filing a suit. [See Greenv Croc- 
kett (12) and Richardson v. Eyton (13).] In 
my opinicn, however, in India the Court 
in such cases ought not to put the parties 
to the expense of further litigation by 
bringing a separate suit upon the agree- 
ment, but in a proper case should exer- 
cise the powers which it possesses under 
O. XXIII r. 3, [See the observations of 
Mathew, L. J., in Neal ý. Gordon Lennox 
(14).| Again there is authority to be found 
in support of the following propositions that 
until a consent order has been drawn 
up the party may under certain circum- 
stances resile from an agreement to settle 
a suit to which he has assented, and that 
in respect of a compromise there is a 
difference between a consent order which 
is interlocutory and one which is final. 
With all due difference I am unable to 
give my assent to either of these proposi- 
tions. In my opinion, in considering 
whether such a settlement has been arrived 
at as would justify the Court in passing 
a decree under O. XXIII, r. 3, the matter 
as to which the Court has to be satisfied 
is not whether the order was a final order, 
or a perfected order,. but whether it was 
an agreed order. But a litigant is noten- 
titled ex debito justicte to an order under 
O. XXIII, r.3 orto a decree in a suit brought 
to enforce a compromise effected by Coun- 
sel merely because the Court is satisfied 
that Counsel in bringing about the settle- 
ment possessed authority as Counsel in 
that behalf. The duty of the Court in 
such circumstances is clearly, and to my 
mind conclusively, laid down by the House 
of Lords in Nealv. Gordon Lenmoz (4). With 
all due respect to Macardie, J., I do not agree 
in thinking that this case “is not a prece- 
dent of general application” [Welsh v. 
Roe (10)]. In my opinion, all cases relat- 
ing to the authority of Counsel must 
now be read inthe lightof the judgment 
in that case. Lord MHalsbury in stat- 

(11) (1919) 1 K. B. 474; 88 L. J, K. B. 873; 120 L. T: 
492; 35 T. L. R. 220. 

(12) (1855) 34 L. J. Ch. 606; 12 L. T. 749; 13 W. R. 

052; 146 R. R. 713. ; 

(13) (1852) 2 Deg. M. & G. 79; 4215. R. 800; 20 L. 1T. 
Oo 1902) ic B 838 at p. 855: TLL. J. K. B. 586 
59 W. B. 487; BOL, T, 718 TL RAN, O 
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ing what in his opinion is the duty of the 
Court in such circumstances took the broad 
and common sense view which, if I may 
venture to say so, is invariably tobe found in 
the judicial utterances of that great Judge. 
His Lordship observed: “My Lords, as I said, 
I will not go through the cases, because to 
my mind there is a higher and much more 
important principle involved. The Court 
is asked for its assistance, and I entirely 
repudiate the technical distinction between 
what is called an application for specific 
performance and an order to be made that 
such and such things should be done—the 
Court is asked for its assistance when 
this order is asked to be made and en- 
forced that the trial of the cause should 
not go on; and to suggest to me thata 
Court of Justice is so far bound by the un- 
authorised act of learned Counsel that it 
is deprived of its general authority over 
justice between the parties is, to my mind, 
the most extraordinary proposition that I 
ever heard. That condition of things 
seems not to have been in the contempla- 
tion of the Court of Appeal. I will only 
say for myself that I should absolutely 
repudiate any such principle. Where the 
contract is something which the parties 
are themselves by law competent to agree 
to, and where the contract has been made, 
I have nothing to say to the policy of law 
which prevents that contract being undone: 
the contract is by law final and con- 
clusive. But when two parties seek as 
part of their arrangement the intervention 
of a Court of Justice to say that some~ 
thing shall or shall not be done, although 
one of the parties toit is clearly not con- ` 
senting to it, but has in the most distinct 
form said that the consent to refer, to 
take it from the jurisdiction of the ordinary 
Tribunal, shall only be on certain terms, 
to say that any learned Counsel can so 
far contradict what his client has said, and 
act without the authority of his client as 
to bind the Court itself, is a proposition 
which I certainly will never assent to... 
But when I come to this case and consider 
the question of what should be the 
position of the other party who has acted 
upon the apparent authority of Counsel, 
there are cases in which the Court un- 
doubtedly, in the exercise of its discretion 
(and that is the observation which [I 
intended to make), might well say, ‘If it 
is only a question of money, if it is only 
a question which costs will rectify, thig 


(88 È. 0. 1995] 
‘matter cin ba put right by the payment 
of costs.’ That is one example. Or the 
position of the other party might have 
been totally altered; for instance, 1 could 
imagine the case to be so delayed that it 
made the Statute of Limitation to run so 
that there was no possibility of trying the 
action again; and other cases might be 
put which would raise the question of 
the other party being put into such a 
position by the unauthorised act of Counsel 
that one might well say, ‘This is a case 
in which one of two innocent parties 
must suffer; then the person by the act 
of whose Counsel (the Counsel whom he 
is responsible for employing) the difficulty 
has been created must suffer; the position 
of the parties has been totally altered by 
what has taken place and, therefore, we 
cannot interfere’ Neale v. Gorden Lennox 
(4). Whether or not the Court is satisfied 
that the suit has been adjusted by a valid 
agreement or compromise which the Court 
is bound to enforce must depend upon 
the. circumstances of each case. See 
Purnival v. Bogle (15), Swinfen v. Swinfen 
16) Thomas v. Hewaes (17), Holt v. Jesse 
18), Harvey v. Croydon Sanitary Author- 
aty (19), Lewsis v. Lewis (20), Jang Bahadur 
Singh v. Shankar Rao (21), Hickman v. 
Berens (22), Wilding v. Saunderson (23), 
Nundo Lal Bose v. Nistarini Dasi (8), and 
Shepherd v. Robinson (11). In this case 
I am satisfied that Mr. Gupta when he 
effected the settlement of the suit with 
Mr. Roy was not labouring: under any 
mistake of fact or any misapprehension as 
to the extent of his authority as Counsel 
to compromise the suit on behalf of the 
defendant Company, and if this settle- 
ment had been arrived at or had been 
assented to, in Court I am of opinion that 
the Court ought to give the seal of its 
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(16) AST Zi Bear. 549; 27 L, J. Ch. 35; 3 Jur. 
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authority to the arrangement, and to pass 
an order and decree as prayed. But it is 
urged on behalf of the defendant Gom- 
pany that the apparent authority of Counsel 
who is retained to conduct a suit to 
bind his client by his admissions and acts 
is restricted to acts and admissions in 
Court or coram Judice, and that such 
acts and admissions out of Court do not 
bind the client unless in fact they are 
authorised by the client or by his agent 
duly authorised in that behalf. I have 
been unable to discover any direct author- 
ity on this important question, but upon 
principle I am of opinion that this conten- 
tion which has been raised on behalf ofthe 
defendant is sound. The duty of Counsel, 
as Lord Hshar stated in Matthews v. Munster 
(3), is to advise his client out of Court 
and to act for him in Court. The nature 
of the duty which an Advocate accepts 
by undertaking to appear for a client 
would seem to indicate that he is clothed 
with authority to bind his client only 
when he is in fact engaged in the actual 
management of thesuit. (See Pollock and 
Maitland’s History of English Law, Vol. I, 
page 211 etseg.) Itis only because he is 
entrusted with the actual conduct of the 
suit that his discretion in the manage- 
ment thereof is to remain unfettered. “In 
contestatione litis he is no more the agent 
of his client, or bound by his instructions, 
than the master of a vessel is the agent 
of the passengers whom he has under- 
taken to carry in his ship. Alike in the 
conduct of the suit and in the navigation 
of the vessel the person who has under- 
taken the duty must carry it out in 
reliance upon his own skill and judgment. 
In short, Counsel’s authority is commen- 
surate with his responsibility. But when 
he is not appearing in Court the reason 
for the unfettered discretion which Counsel 
possesses in Court no longer exists. He 
then “advises,” he does not “act” for his 
client, and, in my opinion, a compromise 
effected by Counsel out of Court and not 
assented to by the client, is only binding 
upon the cliènt ifit is expressly authorised 
or subsequently ratified by the client, or 
by his agent authorised in that behalf. 
Three cases may be referred to in this 
connection. In Richardson v. Peto (24), 
the defendants Counsel having obtained 
a rule nisi calling upon the plaintiff to 
eae (1840) 1 Man. & G. 896; 9 D. P. ©. 73; 133 E. R, 
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show. causes why. 2 judgment should not 
‘be entered as in“case of a non-suit, the 


_ attorney for the plaintiff met the defend- 


:ant’s Counsel in the street, 


informed him 


¿that the plaintiff was unwell and unable 


_togive the necessary instructions for show- 
„ing , cause 
: guested t the defendant's Counsel to postpone 
| bringing -on -the motion .to make the rule 
“absolute, which. the latter- consented to do 


against. the rule; and re- 


“upon being informed that Counsel would 


_ bė instructed to oppose the rule. 
_C. J,, in giving judgment remarked: 


ed: 
tion is. made are.such as. would place Counsel - 


in a false position, and would 
. injurious to the practice of. the Bar. 


i 
think that this Rule ought. to be discharg- 
the grounds upon which this applica- 
be .very 


‘Attorney admitted to prosecute or defend, 


represents ‘his client throughout the cause, . 


RAM PRASAD SINGH W. JAOTAMBA PRASAD SINGH. 


Tindall, | 


The . 


but a Counsel represents his client only’ 


when speaking for him in Court. 
confuse the relative position of the two 


- branches of the profession if we were to 


hold that a communication made by the 
Counsel was to have the same effect. as a 
communication made to a proceeding from 


' the Attorney.” In Green v. Crocket (12) . 
| cogent evidence was adduced to prove. 


_ that the agreement which had been effect- 


ed by Counsel out of Court was in fact 
authorised by the client. The Lord Chance- 
cellor (Lord Cranworth), however, while 


expressing no opinion as to whether an. 


agreement could be enforced by a bill for 
specific performance, stated “that the 
arrangement so made could not be treat- 


_ ed as an agreement made in the cause or 


in Court.” The decision in this case as 
reported does not appear to be satisfactory 


' or conclusive, for, having regard to the 


ira ~ 


is > 


the petition even 
` had been arrived at in Court. 
~ ment of Moloney, J., in the Irish case of. 
Gethings v. Cloney (25) does not carry 
` the matter any further, for the Court held 


~ practice in Chancery non constat that the 


Court would have granted the prayer in 
if the arrangement 
The judg- 


that the Counsel who settled the case did 
not purport to do soon their own author- 
ity and that no agreement to settle the 


- suit had in fact been concluded between 
, the parties. 
` have stated to the facts of this case it is 


Applying the rule which I 


common ground that the Counsel who 


effected the settlement in the Bar Library’ 


(25) 48 Ir. L, T, 55, 


It would 


ed a JR a) 
TBST, 0.71951 


did not -assent to -thé ‘arrangement coram 
judice, or io Court and as the defendant 


‘Company, which neither expressly authori- 


sed norratified the arrangement, refuse to 
give its consent to the terms thereof. I hold 
that the compromise is not binding upon 
the parties, and I dismiss this application, 
but without costs, 


Z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 
Cavit Revision No. 47 or 1924. 
April 28, 1925. 
Present: —Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
RAM PRASAD SINGH AND OTHERS— 
PLAINTIFFS—APPLICANTS 
4 VvETSUS 
Chaudhri JAGTAMBA PRASAD 
SINGH AND oTHers—DEFENDANTS— . 
OPPOSITE PARTIES. 
ae Procedure Code (Act V of 1908), O. XXXIII, 
~ J, 5+Applicaiton for leave to sue as pauper— 
Plaintif possessed of property, whether can be granted 
leave. 

Plaintiffs who were minors applied for leave to sue 
in forma pauperis to set aside sn alienation by their 
father of joint family property.. It was found that 
there was a share of the property which had not been 
transferred at the time when the suit was filed: 

Held, that unless it could be proved that it. was 
impossible for the plaintifis to obtain funds” on the 
security of the property which belonged to them, it 
could not be said that they were paupers and they 
could not, therefore, be granted leave to sue in 


* forma pauperis. 


t 


Civil revision from an order of the Sub- 
ordinate Judge, Jaunpur, dated the 6th 
October, 1923. 

Mr. A. Sanyal, for the Applicants. 

Dr. S. N. Sen, for the Opposite Parties, 


JUDGMENT,—This is an application 
for revision of an order holding that the 
applicants were not entitled to sue as 
paupers. 

“They are minor sons suing to set aside 
an alienation by their father of joint family 
property. The learned Judge has found 
that there isa share which “had not been 
transferred at the time when the suit was 
filed and that, therefore, they are possessed 
of sufficient means to enable them to pay 
the Court-fee. This is a finding of fact 
which we must accept in revision. It is 
argued for the applicants that this share is 


[88 I. 0; 1925] 


useless to them because they could not raisa 
money on it, as the Privy Council have 
held in the case of Gharib-ullah v. Khalak 
Singh (1), that no guardian can be appointed 
fora minor member ofa joint family. If 
this argument is correct, then every minor 
member of a joint family, except in the 
rare case of his possessing separate pro- 
perty, must be ipso facto entitled to sue as 
pauper. We are not prepared to accept 
this result orto believe until an attempt 
has been made, that it is impossible for the 
minors to obtain funds when it is found 
that they are possessed of sufficient pro- 
perty. The Privy Council had not before 
them the case in which there was a conflict 
of interest between the minor member and 
the head of the family and the former was 
engaged in litigation against the latter. 
In fact the defendants, through their Vakil 
in this case, had actually offered to purchase 
a part of the plaintiff's share in case a 


guardian was duly appointed. We accord- | 


ingly dismiss the application with costs o 
the higher scale. 
ZK. Application dismissed. 
(1) 25 A. 407; 7 O. W. N. 681; 5 Bom. L. R. 478; 8 
Sar. P, G. J. 483; 301. A. 165 (P. C)). 
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MADRAS HIGH COURT. 
Cryin Revision Prtririon No. 78 or 1924. 
$ October 21, 1924. 

_ Present:—Mr. Justice Srinivasa Aiyangar. 
NARIKKOTE KUNNAMANGALATH 
ITHISSERL KUBERAN NAMBUDRI 
—-DEFENDANT— PETITIONER 
Versus 


POTHUA KALLOOR KOMAN NAIR— | 


“ DEFENDANT No. 1—RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 10-—Stay of 


suit—“Matter in issue”, meaning of—Issue common to 
both suits, whether sufficient. 

Under s. 10 of the C. P. C. it is necessary that the’ 
matter must be directly and substantially in issue in 
both the suits. The expression “matter in issue” in 
the section has reference to the entire subject in con- 
troversy between the parties. Itis not enough that 
the main question involved in both the suits should be 
the same. [p. 421, col. 2] ©- 


“The real intention of the Legislature in framing s. 10° 


of the C. P. ©. was merely to prevent a later suit 


- relating to the same subject-matter being tried before 


an earlier‘suit relating to the. same subject-matter is 
tried and disposed of. [p. 422, col. 1.) 
Petition, under s.115 of Act V of 1908, 


praying the High Court to revise an order. 
of. the Court of the District Munsi, Tali~ 


NARIKKOTR KUNNAMANGALATH v. POTHUA KALLOOR KOMAN NAIR, 
- paramba, in M. P, No. 2179 of 1923, iù O. 8. 
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No. 82 of 1918. 


tioner. 


Mr. 0. T. Govindan Nambiar, for the > 


Respondent. 


Mr. T..S. Viswanatha- Iyar, for the Peti- - 


* 
` 
. 


JUDGMENT.—This isa civil révision : 


petition by the plaintiff in O. S. No. 82 
of 1918, on the file of 
Munsif’s Court of Taliparamba. The suit 
was for redemption of certain lands by the 
plaintiff, and one. of the issues raised was 
whether the plaintiff who claimed under 
an adoption had been validly adopted. - It 
appears that in a previous action between 
the plaintiff and the ist defendant, the 
same issue had been raised and is now 
pending disposal in an appeal before: the 
District Judge. of South Malabar,- having 
been remanded after a second- appeal by - 
this Court. The defendant in this shit put 
in an application to the District Munsit's 
Court under s. 10 of the CO. P. C., for stay- 
ing the trial of this suit pending the dis- 
posal of that appeal which is still pending. 
The District Munsif made an order of stay. 


"1 think the order of the District Munsif was 


wrong. Under s. 10 of the C. P. C., it is neces- 
sary thatthe matter inissuemust be directly 


? 


> 


the District - 


= = 


and substantially in issue in both the suits. . 
The learned Counsel for the respondent - 


argued that the expression “matter in issue” 


| should be construed as meaning merely the ` 


main question involved in the suit, andhig - 


contention was thatas the issue relating to 


the adoption was the main question in the : 


suit as well as in the present suit, the. 
order of the District Munsif was right. ` 


But 1 do not think that the expression 


“matter in issue” can be so construed. I- 
believe the real intention of the Legislature ` 
in framing s. 10 of the C. P. ©. was merely - 
to prevent later suits relating to the same - 


subject-matter being tried before an earlier 


suit relating to the same subject-matter - 


is tried and disposed of. Otherwise the 


result will be that if any issue should be’ 


common to two suits, the later suit could 
never possibly be disposed of before the- 
earlier suit. But we know that the law 
recognizes that the decision even in a later 
suit may operate as res judicata in a suit: 
which has been really instituted previously. 
There is also direct authority for the posi- 
tion reported as Sriramulu v. Sreeramula 
(1j,-where Mr. Justice Venkatasubba Kao, 
1) 70 Ind. Cas..682; 15 L. W. 646; (1992) A. 
Gt) 304; 31M DEO AER, 


~~ 
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construing this very section has, after 
referring to the previous decisions, come to 
the conclusion that the expression ‘matter 
in issue’ in s. 10 has reference to the entire 
subject in controversy between the parties, 
The order of the District Munsif is set aside 
and the petition is allowed. The respon- 


dent will pay the petitioner's costs in this - 


Court. 
V. N. V, 
Z. Ky 


Petition allowed, 
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ALLAHABAD HIGH COURT. 

First Cryin Appeat No. 97 or 1922. 

February 15, 19285. 

Present:—-Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Mukerji. 
HAZARI LAL AND OTHRRKS— PLAINTIPRES 

— APPELLANTS 
vyersus 
RAM LAL AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Hindu Law--Joint family—Partition, suit for, 
dismissal of--Separate collections—Property acquired 
by different members, whether joint or separate-~- 
Family consisting of uncle and nephews—J ointness-—— 
Presumption. ` 

In the case ofa Hindu family consisting of an 
uncle and nephews the presumption is that the family 
is joint until the contrary is established. [p 422, col. 2; 
p. 423, col. 1.] 

A member ofa joint Hindu family filed a suit for 
partition ofthe family properties, but the suit was 
dismissed on the ground that all the family properties 
had not been brought into hotch-pot. After the dis- 
missal of the suit, however, the members of the family 
began to make separate collections although there was 
no actual division of the family property. In a sub- 
sequent suit for partition : 

Held, (1) that unless it was established that any 
particular item of property was acquired with separate 
funds by any individual member of the family, all the 
property inthe hands of the members of the family 
was liable to partition and to be divided among the 
members in equal shares ; [p. 423, col. 2.] 

(2) that inthe case of property acquired by the 
managing member before the different members began 
to make separate collections, the presumption was 
that the property belonged tothe joint family and 
Lae rs the separate property of the manager. [p. 424, 
col. 1. 

First appeal from a decree of the Sub- 
ordinate Judge, Shahjahanpur. 

Mr. G. W. Dillon, for the Appellants. 

Messrs. Peary Lal Banerji, Uma Shankar 


Bajpai and Durga Prasad. for the Respond- 


enis. 
* JUDGMENT.—These two connected 
appeals arise out of a suit for partition, 
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The parties are relations and they are 
related in this way. Gobind Sahai had two 
sons, namely, the defendant No. 1, Hazari 
Lal and Gur Sahai Mal, father of the 
plaintifis Nos. 1 to3. The other plaintiffs 
are the sons of plaintiffs Nos. l and 2. The 


-defendants other:than’ Hazari Lal, defend- 


ant No. l, are the sons and gandsons of 
Hazari Lal. 

The plaintiffs came into Court with the 
allegation that the family, consisting of 
all the parties, was still joint; that the- 
entire property was the joint property of 
the family, the plaintiffs’ share being one 
half; and that owing to dissension in the 
family it was not possible for the parties to 
go on amicably. On these grounds the 
plaintiffs sought partition of the property. 

The defence was that the family had 
already separated 30 years prior to the in- 
stitution of the suit; that although certain 
of the properties were still held jointly 
between the parties, certain other properties 
detailed in the written statement were their 
separate property and some were separate 
acquisitions of the defendants. 

On these pleadings the learned Subordi- 
nate Judge framed several issues. One 
issue related to the status of the family. 
The other issues were concerned with the 
claim as to the separate property of the 
defendants. The suit succeeded except 
with respect to a small portion of the pro- 
perty, situate in the village of Khiria. This 
property was the subject-matter of issue 
No. 5. The learned Subordinate Judge 
held that except some minor items in 
Kbiria, the rest ofthe property was joint 
family property. He made a preliminary 
decree and directed the Court amin to 
effect an actual partition. 

Both the parties have appealed, ard 
Appeal No. 97 of 1922 is the defendante’ 
appeal, Appeal No, 68 is’ the plaintiffs’ 
appeal. 

Although several points were taken in 
the memoranda of appeal only three ques- 
tions require determination by this. Court. 
The first question is one of status. The 
second question is about the property in 
Khiria, and the third question relates to | 
certain indigo cakes claimed as joint pro- 
perty. . 

The presumption of Hindu Lawis that 
the family, constituted as the parties are, 
is joint. As already stated, defendant No, 1, 
Ifazaii Lal, is the paternal uncle of the 
plaintiffs Nos. land 2, The nearness of 
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blood relationship would indicate that the 
family is joint, until the contrary is estab- 
lished. The evidence, however, goes to show 
that there was a disruption in the family a 
few years before the institution of the suit. 
It. appears that in 1913 a certain suit 
No. 218 of that year was instituted by Hazari 
Lal against his three nephews for division 
of the family property with the allegation 
that the family had divided in law about 
29 years previous to the institution of the 
Suit, but the business and properties were 
held jointly by way of partnership. The 
suit was met with the plea that the 
family was still joint. A further plea 
was taken that all the joint family 
properties had not been made the subject- 
matter of the suit, and that, therefore, a 
suit for partition was not maintainable. The 
learned Subordinate Judge, who heard the 
Sult, came to the conclusion that the family 
was still joint. He, however, declined to 
make a decree for partition on the ground 
that all the family properties had not been 
brought into the hotch-pot. The suit was 
accordingly dismissed. : 

It has been argued on behalf of the de- 
fendants that the institution of this suit 
operated as a disruption of the family and the 
joint character of the family ceased to exist. 
This is in accordance with the Privy Council 
case of Girja Bai v. Sadashiv Dhundiraj 
(1). The plaint on which this suit was 
based has not been filed, and it would be 
material to find out what was the 
intention of the plaintiff Hazari Lal, 
in filing that suit, in order to see whether 
he wanted a disraption of the family. But 
although the plaint is not here, itis clear 
from the judgment that Hazari Lal intend- 
ed that the joint character of the family, if 
it existed, should disappear. Along with 
this evidence we have the evidence of 
witnesses of the parties and the statement 
of the plaintif, Ram Lal, himself, to show 
that shortly after 1913 the parties began to 
make separate collections. At page 105 of 
our printed record a previous statement of 


Ram Lal is printed, In it Ram Lal 
said that from 1321 Fasli he began 
to make collections separately. Up to 


1320 Fasli collections were made jointly. 


Several witnesses examined on behalf of 


(1) 37 Ind. Cas. 321; 43 I. A. 151; 20 0. W. N, 
1085; 14 A. L, J. 822; 20 M. L. T. 87; 12 N.L. R. 
113; (1916) 2 M. W. N. 65; 18 Bom. L. R. 621:4 L. W. 
ae O.L. J. 207;31 M. L. J. 455; 43 ©. 1031 
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the defendants establish the fact that only 
a few years before the institution of this 
suit (in 1919) the parties began to make 
collections separately. Gauri Shanker, the 
Incom Tax Clerk, produced hisaccount-books 
and showed that up to 1914-1915 the 


-Income-tax was paid jointly. The parties 


were separately assessed to income-tax for 
the first time in the year 1916-1917. The 
witness, Ram Singh, said that he owed a 
debt to the family, and the parties agreed 
that he should pay them each one-half, 
The last instalment was paid on the 20th 
of July 1920. There were seven instal- 
ments and this would go to show that in 
1913 or ayear later, the parties agreed to 
make collections separately. It is needless to 
multiply instances. The statement of Ram 
Lal, in our opinion, clinches the matter, and 
we must take it that shortly after 1913 the 
parties agreed to make collections separate- 
ly. This agreement would create asepara- 
tion in the family. 

Thus we disagree with the decision of 
the Court below and hold that the family 
was not joint at the date of the suit, but 
that it had separated either in 1913 or 
about a year later. 

As remarked in the argument by Mr. 
Bajpai the question of jointness or separa- 
tion at the date of the suit is of little im- 
portance in this particular case. It has 
been established beyond doubt that there 
was no actual partition in the family. An 
attempt was made to prove that after the 
institution of this suit of 1913 a sort of 
arbitration took place, people gathered 
together and divided the property. But the 


evidence was so meagie that the learned 


Counsel forthe defendant-appellant made 
no attempt to draw our attention to that 
evidence. The position, therefore, is that 
although thefamily separated in law in 1918, . 
or thereabout, there was no division of the 
family property. It would follow that unless 
it was established that any particular item of 
property was acquired with separate funds 
by any individual party, all the property 
in the hands of the parties would be liable 
to be divided in equal shares. 

Now we come to two other issues raised 
in the appeal. The property in Khiria 
consists ths of admittedly joint property | 
and ith of property in dispute in appeat. 
The defendants’ case is that 6 out of 2t 
shares were acquired on the 8th of Septem-. 
ber 1913 by Hazari Lal. The learned 
Subordinate Judge thought that the very 


r 
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fact that the property, was purchased two 
days: after the institution `of the suit of 
1913, established it beyond doubt that this 
property had been acquired out of separate 
funds. “The evidence, however, establishes 
that up tothis time the parties had not 
begun to make separate collections, The 
presumption of jointness would,’ therefore, 
attach .to this property. The fact that 
Hazari Lal was the head or manager of the 
family and kept the funds has heen satis- 
factorily established’ by the plaintiffs’ 


witnesses . Lakhan. Singh, Zalim Singh | 


and Shama Charan. The very fact that 
he was the eldest membér of the family 
and elder in point of relationship as well 
would point to him as the head of the 
family. The acquisition having been made 
by him, we are unable to agree with the 
learned*Subordinate Judge that we should 
regard this property as his acquisition. To 


this extent, therefore, the plaintiffs’ appeal 


must be allowed. ir 
While on the question of the property in 

Khiria‘it is to be pointed out that by an 

oveisight on the part of the office the decrée 


that was prepared gave the entire property 
The, decree’ 


in -Khiria tothe defendants. 
will have to be corrected in this office and 
the whole of the property will now be 
divided. 

The indigo cakes are claimed’ as joint 
family property. In the plaint it is stated 
that 10 maunds of indigo were sent to 
Calcutta’ for sale and the price is given at 
Rs. 2,100. The question is whether this 
indigo was manufactured with joint funds 
or with separate funds. Hazari Lal, as 
already stated, was the head of the family, 


and he managed the family property. In 


the circumstances unless there is some- 
thing clear to show that the indigo was 
‘manufactured with his separate funds It 
will be dificult for us to differ from the 
Court below and award it to the defendants 
alone. The evidence of Shama Charan, a 
witness examined on behalf of the plaintiffs, 
was pointed out as indicating that the 
‘produce of the factory was the sole property 
of the defendants.) But the witness does 
not say anything like that but simply says 
that there were two factories and the 


“management of one of these factories was 
‘in the hands of Sita Ram and the manage- 


ment of the other in the hands ‘of Sri Ram, 
“the latter being Hazari Lal's son and the 
former being one of the plaintiffs. 

- The result is that the defendan 


© 


ts’ appeal 
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fails entirely and is hereby dismissed’ with . 
costs which will include Counsel’s fees on 
the higher scale. The appeal of the plaint- . 
iffs succeeds wholly. As regards the costs 
of the plaintiffs, it appears that the defend- 
ants never disputed ‘the fact that-the decree 
of the Court below awarding 18 shares in 


‘Khiria was wrong: The plaintiffs were 


required to appeal so far as six shares were 


_ concerned. The decree inthe Court below: 


might have been set right by an applica-. 
tion for amendment made to that Court, 
In the circumstances we allow the plaintiffs 


only one-half of the costs of Appeal No. 68 
of 1922. | : 


Z. K. Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL Suit No. 188 or 1922. 
l December 11, 1924. ` 
Present:—Mr. Justice Spencer and 
Mr. Justice Devadoss. 
KRISHNASWAMI THEVAN AND OTHERS— 
DEFENDANTS Nos. 7 AND 4T0 6— 
APPELLANTS 


VETSUS oe 
PULUKARUPPA THEVAN, MINOR, BY HIS. 
MOTHER AND GUARDIAN KRISHNAMMAL 
AND O1HERS—PLAINTIFF AND DEFENDANTS 
Nos. 1 AND 24—RESPONDENTS. 

Hindu Law--Joint family-—Partition--Minor, suit. 
by—Birth of son after institution of suit, effect of--- 
Profits, whether can be claimed. 

An unequivocal unilateral declaration by a member 
of a joint Hindu family of his intention to be separat- 
ed from the other members is sufficient to give him a. 
divided status. [p. 426, col. 2; p. 427, col 1.] l 

A member of a joint Hindu family becomes separat- 
ed from the other members by the fact of suing them: 
for partition. Buta minor cannot enterinto a valid: 
contract and cannot enforce a partition. by his -mere 
volition. In an action for partition by a minor through. 
his guardian or next friend the Court has to see whe- 
ther there are circumstances which would justify 
granting relief to the minor and whether it would be - 
in the interest of the minor and to his advantage to 
separate him from the family. Till the Court deter- 
mines the question whether a partition should be 
effected in favour of a minor the joint status of the 
minor with the other members of the family is not in 
any way severed. Itis only by the déeree of the. 
Court that a minor becomes divided’ from. the _ other 


. members of the family. Therefore, the mere filing of 


a plaint in a partition suit cannot bring about a divided 
status so far as a minor plaintiff is concerned. Although, 
however, a minor plaintiff hecomes divided in status 
from the other members of the family only by reason- 
of the decree of the Court, yet his share in the family 
property is what it was on the date of the plaint. The 
Court merely-determines on the evidence before Jit 

whether on the date of the plaint‘the minor plaintiff 
was entitled to partition or not. |p. 427, col. LJ + 
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As regards costs the lower Court directed: 
that the costs of the suit in that Court. 
should be recovered from the defendants. 
Nos. 1 and 7 as the 7th defendant wholly 
failed and as the lst defendant had been’ 
enjoying the income of the lands. It will. 
be equitable that the 7th defendant should. 
bear the costs of the suit in the lower f 
Court in proportion to the value of the 
item in which he is interested, and the. 
Vakil’s fee should be calculated . according- . 
ly. The balanee will be recoverable from 7 
the Ist’ defendant. With these modifica-. 
tions the appeal is dismissed with costs. 
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Therefore, the share ofa minor plaintiff who sues ` 
his father for partition is not liable to be diminished 
owing to the birth of another son tothe father con- 
ceived after the date of the filing of the plaint but 
born before the date of the preliminary decree. [p. 
426, col. 2.] 

Ordinarily in a partition suit the managing member 
ofthe family is not liable to account for the income ' 
and profits. Where, however, it appears that the 
whole income from the property was enjoyed by the 
defendant and that the plaintiff was not supported by 
him the Court has a discretion to award to the plaint- 
iff a portion of the income from the date of the institu- 
tion of the suit to the date of delivery of possession of 
his a of the property to the plaintiff: [p. 429, 
col. 2. or ; 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Ramnad 
at Madura, in O. S. No. 16 of 1919, (O. 5. 
No. 17 of 1919, Sub-Court of Ramnad), 

Mr. K. S. Champakesa Iyengar, for the 
Appellants. 


Mr. K. Rajah Iyer, for the Respondents. 


JUDGMENT. 

Spencer, J.—This is a suit brought 
by a minor represented by his mother as 
next friend for partition of family property. 
He impugned several alienations made 
by his father, the Ist defendant, as not 
binding on his interest and the Subordi- 
nate Judge passed a preliminary decree 





The memorandum of objections filed by 
the Ist respondent coming on for hearing. 
onthe 27th and 28th days of November ' 
1924 respectively the Court delivered. the. 
following ° l 

JUDGMENT. : 

Spencer, J.—This suit was brought 
by a minor plaintiff represented by his 
mother as next friend for partition of the 
properties belonging to the undivided ` 
Hindu family consisting of himself and his . 
father the Ist defendant. It involvės a` 
new and interesting point of Hindu Law. 


for partition. The 7th defendant and the 
defendants Nos. 4, 5, and 6 who are the 
legal representatives of the 3rd defend- 
ant appeal. The 7th defendant is an 
alienee of the first item and the others 
are alienees of items Nos. 4,7 and 28. 
Their Vakil, without. directly attacking 
the findings of the Subordinate Judge 
that the alienations' of these items ara 
not supported by consideration and are 
not binding on the- plaintiff, has argued 
that as the Ist defendant admitted having 


received consideration, these alienations’ 


are binding at least on his share,’ and that 
they may,in the course of partition, be allot- 
ted to his share, and that if this is done the 
possession of these appellants will not be 
disturbed. The items in dispute measure 
altogether 7 acres and 40 cents and the 
items found to belong to the family as per 
A Schedule measure 27 acres 83 cents, 
The plaintiff, lst respondent, has no objec- 
tion to the items which have been alienated 
-in-favour of these appellants being appor- 
tioned tothe share of the Ist defendant 
at the finel partition- if this can be done 
without detriment to the plaintiff's interest. 
There will bea direction to that effect added 
to. the preliminary decree of the lower 
Coury: oo = “ere = te 


After the institution of the suit. on 3lst 


January 1919, another son was- born in- 


May 1920, to the Ist defendant by a second 
wife. Conception must have taken place 
about August 1919, certainly after the filing’ 
of the plaint. This after-born son ‘has been. 
brought on the record as the 24th defendant, 
On the principle that if a suit for parti- 


tion is instituted by a co-parcener who is 


sui juris the mere filing of the plaint’ 
effects a severance of the joint status of the 
family, but that in the case of a minor it is 
the Court that decides whether there is to 
be a division or not, the lower Court hag: 
found the 24th defendant to have come into- 
existence before there was any change of 
status and has. awarded the minor plaintiff a 
one-third shareinstead of one-half. The Sub- 
ordinate Judge quotes Chelimi Chetty v. Sub- 
banna (1) and Lalta Prasad v. Sri Maha- 
deoji Birajman Temple.(2) as his authorities 
for so deciding. The learned Judges 
(Abdur Rahim and Oldfield, JJ.), who decid- 
ed the former case, were, if I may say so; 
perfectly right in saying that it should nof 
depend on the. choice or option of any 


person calling himself the next friend of a 
(1) 42 Ind. Cas. 860; 41 M. 442; (1917) M. W. N. 798. 
22 M. L. T. 432: 34 M. L. J. 213. 
(2) 58 Ind. Cas. 667; 42 A. 461; 2 U. P. L, R. (AJ) 
137; 18 A: L. J, 503. kh A ika 
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minor to say whether the family to which 
the minor belongs shall in future be joint 
or separate and that the law has left it to 
the Court that hears the minor's partition 
guit to decide whether it is in the interest 
of the minor „that he should become divid- 
ed. Butin cases where the Court gives a 
decree to a minor for partition, it seems to 
me, with due respect, that there should be 
no departure from the general rule that 
every suit has to be tried on the cause of 
action as it existed at the date of its com- 
mencement [vide Rat Charan Mandal v. 
Biswanath Mandal (8)|. Therefore, in my 
judgment, the only sound principle will be 
to regard the prayer in the minor’s plaint 
for division as a conditional request that, 
provided that the Court sees fit, it may 
declare the status of the minor divided as 
from the date of the plaint. It is true that 
there can be no division of status unless 
the Court sees fit to decree it, but there is 
no reason why the Court should not make 
its decree take effect from the date of the 
institution of the suit. 

If a suit abates owing to the death of 
the only other co-parcener, as in Lalia Pra- 
sad v. Sri Mahadeoji Birajaman Temple (2), 
or if the plaintiff comes of age during the 
pendency of the suit and elects to abandon 
or repudiate it under O. XXXII, rr. 12 and 
13 of the C. P. C., no change of status takes 
place because the suit does not proceed to 
the stage of decree, not because the filing 
a partition suit by a minor has not by 
itself the effect of causing a division of 
status. It does have that effect when it 
ends in a partition decree. 


In Krishna Lal Jha v. Nandeshwar Jha 
(4), it was held that even a minor might 
make through his next friend an unequivo- 
cal expression of his intention to become 
separate and that, if he did so, the sub- 
sequent birth of another member into the 
family would not cause any diminution in 
his share of the family property. In that case 
the birth took place after the passing of the 
preliminary decree, but in the view taken 
by the learned Judges, who were not re- 
ferred to the decision in Chelimt Chetty v. 
Subbanna (1), it was not that date but the 
date of the institution of the suit 
that was the date when severance 
took place, if at all. That isthe law as 
regards major co-parceners. Vide Sounda- 


(3) 26 Ind. Cas. 410; 20 C. L. J. 107, 
(4) 44 Ind, Oas, 146; 4 P, L. J. 38, 
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-rarajam v. Arunachalam Chetty (5), and 


Ramalinga Annavi v, Narayana Annari ` 
(6). | 
As soon as severance takes place the 
plaintiff's share is not liable to decrease by 
birth thereafter of other co-parceners. Vide 
Chinnu Pillai v. Kalimuthu Chetty (T). -As 
regards the date from which divided status , 
begins, I fail to see why any distinction 
should be made between adults and minors 
so far as their shares are subject to altera- 
tion in consequence of events that occur 
between the commencement and the end of a 
partition suit. As my learned brother agrees 
with me upon this point, the. memorandum. 
of objections is allowed and plaintiff's right. 
to a one-half share will be declared in. the 
preliminary decree. He will consequently 
be entitled to an account from let defend- . 
ant of profits from the date of suit, and the 
lower Court's decree will be modified ac- 
cordingly with costs of the memorandum of 
objections, l 

Devadoss, d.—The main question | 
raised by the lst respondent in the memo- 
randum of objections is, whether the share 
of a minor plaintiff who sues his father for 
partition is liable to be diminished owing. 
to the birth of another son conceived after. 
the date of the filing of the plaint but born 
before the date of the preliminary decree. 

The plaintiff, who is a minor, is the son 
of the Ist defendant. The suit was filed 
on 3lst January 1919. The 24th defendant 
was born to the lst defendant in June 
1920. Issues were settled in the case on 
8th October 1919, and after the birth of the 
24th defendant an application was made 
to bring him on record. That application 
was filed on 26th September 1920, and an 
additional issue was framed on 21st July 
1921. The. Subordinate Judge gave a 
decree to the plaintiff for one-third of the 
family properties. The contention of Mr. 
Rajah Jyer is that the 24th defendant hav- 
ing been born after the suit was filed the 
plaintiff's share is not liable ta be diminish- 
ed to one-third. 

It is well-settled that an unequivocal 
unilateral declaration of a member of a 


(5) 33 Ind. Cas. 858; 39 M. 159; 29 M L. J. 816; 2 L. 
wW. 1266; 18 M. L. T. 568; (1916) 1 M. W. N. 31. : 

(6) 68 Ind. Cas. 451; 45 M. 489; 30M. L. T. 255; 
(1922) M. W. N. 399; 26 0. W. N, 929; (1922) A. I. R. 
(P. C.) 201; 43 M. L. J. 428; 16 L. W. 639; 24 Bom. L, 
R. 1209; 20 A. L. J. 839; 37 C. L.J. 15; 491. A. 168 

JO). è 
Pep i Ind. Cas. 596: 35 M. 47 at pp. 55,59; (1911714 
M, W. N, 238; 9 M. L. T. 389; 21 M, L. J. 246, ; 
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joint family of his intention to be separat- 
ed from the other members is sutficient 
to give him a divided status. Girji Bat v. 
Sadashiv Dhundiraj (8) and Suraj Narain 
v. Iqbal Narain (9). It was decided by 
a Full Bench of this Courtin Soundara- 
rajam v. Arunachalam Chetty (5) that a 
member of a joint Hindufamily becomes 
separated from the other members by 
the fact of suing them for partition. On 
the strength’ of this decision Mr, Rajah 
Iyer contends that on the filing ofa plaint 
by aminor through his next friend he 
becomes divided from the other members 
of the family. If the plaintiff were a 
major, no doubt on the filing of a plaint 
or on the sending ofa proper notice he 
would become divided from the other 
members ofthefamily. But the law is 
quite clear that a minor cannot enter 
into a valid contract and cannot enforce 
a. partition by his mere volition. In an 
action for partition by a minor through 
lis guardian or next friend the Court has 
to see whether there are circumstances 
which would justify granting relief to 
the minor and whether it would be in 
the interests of the minor and to 
his advantage to separate him from the 
family. Till the Court determines the 
question whether a partition should be 
effected in favour of a minor, the joint 
status of the minor with the other 
members of the family is not in any 
way severed. It is only by the decree 
of the Court that aminor becomes divided 
from theother members of the family. 
No doubt in the case of a suit by an 
adult member orina partition at the in- 
stance of an adult member, a minor may 
become separated from the other members 
but where the minor himself comes into 
Court with a prayer for partition from the 
other members of the family it is the Court 
that determines whether he should be 
divided ornot and, therefore, it is not the 
act of the next friend or the guardian 
that determines the issue whether there 
should be division or not, but it is the 
judgment of the Court which determines 
the issue, and therefore, the mere filing of 


a plaint cannot bring about a divided 

(8) 37 Ind. Cas, 321; 20 ©. W. N. 1085; 14 A. L. d. 
822; 20 M. L. T. 78; 12 N. L. R. 133; (1916) 2 M. W. N. 
65; 18 Bom. L. R. 621; 4 L. W. 114; 24 C. L. J. 207; 31 
M. L. J. 455; 43 O. 1031; 43 I. A. 151 (P. 0.. 

(9) 18 Ind. Cas. 30; 40 I. A. 40; 13 M. L. T. 194: 17 
C. W. N. 333; 11 A.L J. 172; (1913) M. W. N. 133; 17 
C. L. J. 288; 24 M. L. J. 345; 35 A, 80; 15 Bom. L, R. 
456; 16 O. 0, 129 (P. Q3, 
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status so far as a minor plaintiff is concerned. 
This question was decided by a Bench of 
this Court in Chelimi Chetty v. Subbanna 
(1). The facts in that case were that a minor 
brought a suit fora partition of his share, 
Pending the suit, the minor plaintiff died 
and the mother applied to be brought on 


record as the legal representative of the- 


minor plaintiff and asked for permission 
to continue the suit. The Subordinate 


Judge held that no cause of action surviv- | 


ed tothe mother and rejected her applica- 
tion. On appeal the District Judge set 
aside the order of the Subordinate Court 
holding that the mother was entitled to con- 
tinue the suit as the legal representative of 
the plaintiff. Abdur Rahimand Oldfield,JJ., 
held that the cause of action did not sur- 
vive to the mother. Abdur Rahim, J., ob- 
serves at page 445*: “In the case of an 
adult he has not got to give any reasons why 
he asks for partition but has simply to 
say that he wants partition, and the Court 
is bound to give him a decree, In the 
case ofa minor the law gives the Court 
the power to say whetherthere should be 
a division or not, and we think that it will 
lead to considerable complications and 
difficulties if we are to say that other per- 
sons also have got the discretion to create 
a division in the family, purporting to act 
on behalf of a minor.” 

Mr, Rajah Iyer wanted to contend that 
this decision is wrong and that on the 
filing of the plaint by a minor he becomes 
divided from the other members of the 
family. Such a contention is opposed ‘to 
the principle that it isthe Court that de- 
termines whether there should be a parti- 
tion of the family property atthe instance 
of the minor plaintiff and not any relation, 
guardian or next friend. Whatever may 
be the circumstances which justify a guar- 
dian in bringing a suit on behalf of a 
minor, there is no warrant for saying that 
it is his view that should prevail. The 
matter is entirely for the decision of the 
Court and, therefore, it is opposed to 


principle as well as to policy to hold that _ 


a minor or anybody on his behalf has the 
power to give him a divided status without 
the decree of a competent Court. 


Mr. Rajah Iyer relied for his contention 
upona decision in Krishna Lal Jha v, 
Nandeshwar Jha (4). In that case the 
fi We 
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e are unable to accede to the. proposition that 


under Hindu Law a minor cannot express 
either himself or through his guardian an 
intention to do that which is clearly not 
against his own interest.” With due respect 
to the learned Judges, I am unable to accept 
the argument. When the law is clear 
that there cannot be a partition at the in- 
stapce of a minor except under a decree of 
Court it is not proper to hold that the 
guardian or the next friend could do what 
the Court alone is competent to do. The 
decision. in Chelimiz Chetty v. Subbanna (1), 
though of August.1917, was evidently not 
brought to the notice of the learned Judges 
of the Patna High Court. There is no rea- 
son to doubt the soundness ofthe decision 
in Chelimi Chetty v. Subbanna (1). 

An argument was advanced by Mr. Rajah 
Iyer tha in a.-partition action by a minor, 
the Court acts upon the representation of 
the guardian or next friend and in a way 
approves of the action of the guardian; in 
other words, the Court approves of the 
conduct of the guardian and grants his 
prayer and, therefore, it sanctions what the 
minor through his guardian cr next friend 
wished to be done; and he relied upon 
Kaneherla Kanakayya v. Mulpuru Kettayya 
(10) as supporting his contention. In that 
case the next friend of a minor transferred 
a decree obtained on behalf of a minor 
without the leave of the Court. The High 
Court. held that the leave to transfer the 
decree might be given at any time. This 
ease does not support Mr. Rajah lyer's 
contention. In a partition action, the Court 
does not merely sanction what the guardian 
or next friend has done; it hears and 
determines on the evidence whether the 
minor plaintiff should be given his share 


_ of the family property by effecting a parti- 


tion or not. It does not merely sanction 


what the minor wants but it comes to a ' 


conclusion. on the evidence as to whether 
the prayer of the minor plaintiff should be 
granted or not. 

But the question whether the plaintiff's 
share is liable to be diminished by the 
birth of the 24th defendant is not conclud- 
ed by the decision in Chelimi Chetty v. 
Subbanna (1). 
becomes divided in status from the Ist 
defendant only by reason of the decree of 
the Court, yet his share in tue family. pro- 


perty is what it was on the date of the 


(10). 63 Ind. Cas. 285; 41M. L. J. 75; 13 k. W. 637; 
(1921) M. W. N. 437, : A NG oe 


KRISHNASWAMI THEVAN V, PULUKARUPPA THEVAN. 


Though the minor plaintiff . 
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plaint. The Court determines on the evidence 


before it whether on the date of the plaint ` 


the minor plaintiff was entitled to parti- 


tion or not. In the case of an adult plaint- - 
iff, his share is not liable to be diminished 
by the birth of a member who was not > 
conceived atthe time of the filing of the - 
plaint. Ifa member of a joint Hindu family 
alienates his share, the alienee is entitled to 
the share of his alienor as on the date of 
the alienation and not as on the date on 
which he obtains a decree for partition. It 
is difficult to see why in the case of a minor 
plaintiff a different principle should prevail. 
In the case of an adult plaintiff suing for 
partition the Court has not to determine 
whether he is entitled to partition or not. 
Jt is his undoubted right to claim a parti- 
tion. Nobody has aright to deny him his 
share if he is entitled to one. In the case 
of a minor, plaintiff, he is entitled no 
doubt to a share. All that the Court is 
asked to determine is whether in the eir- 
cumstances of the family it is advantageous 
to the minor plaintiff to be separated from 
the other members of the family or not. 
Though it is the Court that determines 
that question its determination does not 
affect the share of the minor plaintiff which 
was his on the date when he filed his plaint. - 
If the 24th defendant had been conceived 
before the date of the filing of the plaint, - 


no doubt the plaintiff would be only entitl- . - 


ed to one-third share, but the 24th defend- 
ant was born only in June 1920. So he 
could not have been ventre sa mere on alst ` 
January, 1919, and no such case is put 
forward on his behalf. So he must have . 
been conceived Jong after the plaint was 
filed. On the date when the plaintiff filed 


“his suit, he was entitled to a half share and 
. the mere fact that the Court took two years 


to decide the suit is nota ground for’ 
diminishing his share which was a moiety 
onthe date of the suit. Supposing in a 
partition suit at the instance of a minor, 
several unnecessary contentions are raised, . 
and the case takes a number of years before 
it is ready for trial, and before it is decided 
several members are added to the family, is 
it reasonable to hold that the plaintiff for 
no fault of his should be deprived of the: 
share which he was entitled to on the date 
he -filed his plaint either owing to the 
obstructive conduct on the part of the. 
defendants or to the unavoidable delay’ in 


“the Courts? I think it is but reasonable to 


hold that the-plaintiff's share is not dimi- ` 


. * 
. 
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radhi 


| nished owing to thebirth of the 24th defend- 


ant before the preliminary decree was 
passed. The plaintiff 1s, therefore, entitled 
to a hali-share of tHe joint family property 
and not to one-third as found by the Sub- 
ordinate Judge, ; 

The next question is whether the Ist 
defendant is liable to account for the 
income. Ina partition suit the managing 
member of the familyis not liable to account 


. for the income and profits; butin this case 


“the plaintiff was not supported by the Ist 


< defendant, and all the income was enjoyed 


“by the Ist defendant. 


The plaintiff had 


“to be maintained by his maternal relations 
. and it is but fair that he should get his 
- share of the income from the date of the 


- plaint. 
matter and I think this is a fit casein which . 


The Court has a discretion in this 


- the discretion should be exercised in favour 
: of the plaintiff by giving him a moiety of 


-æ 


the income from the date of plaint to the. 


date of his being put in possession of his 


_ share of the property. 


Respondents Nos.2 and 3 were not re- 


: presented in, this Court, but I must say in 


fairness to Mr. Rajah Iyer that he present- 


_ ed his case very fairly before the Court. 


The memorandum of objections is allowed 


| with costs. : 


VN. V. | 
Zz. K. Memorandum of objections allowed. 





ALLAHABAD HIGH COURT. 
FIRST APPEAL From ORDER No, 45 or 1924. 
April 22; 1925. 

Preseni:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

Musammat GULAB DET AND ANOTHER— 

' _PLAINTIFFS--APPELLANTS 
VETSUS i 
Frem VAISH MOTOR COMPANY; 
ETAWAH, AND ANOTHER—DEFENDANTS— 

go RESPONDENTS. i 
Civil Procedure Code (Act V of 1908),.0. XXXII, 
r. 7—Compromise entered into on behalf of minor— 
Leave of Court,. absence of, effect of—Guardian ve- 
fusing to be bound by compromise before leave granted 
-—-Compromise, whether binding on minor—Decree 
passed on compromise—Leave of Court, whether can be 


_- presumed, 


„col. 1.) 


A compromise entered into on behalf of a minor 
without the leave of the Court isa nullity: [p. 430, 


The mere fact thata decree has been passed in 


_ terms of a compromise dogs not necessarily justify an 


inference that the Court granted leave on behalf of a 


naei- - GOLAB DELY, 


| Son on instructions 


NAISH MOTOR do..._.., - -499 


minor party or that it was satisfied that the com- 
promise was for the benefit of the minor: [p. 429, col. 2; 
p. 430, col. 1.] 

Where the guardian of a minor enters into a com- 
promise without the leave of the Court but changes 
his mind before the leave of the Court is granted, the 
compromise cannot be forced on the minor. [p. 430, 


` col. L] 


First appeal from an order of the Dis- 
T Judge, Agra, dated the 15th November - 
1923. - 

Mr. Gopi Nath Kunzru, for the Appel- 
lants, < 

Mr. J. M. Banerji, for the Respondents. 


J UDGMENT.—This is an appeal from 
an order of remand in a suit brought by 
Musammat Gulab Deion behalf of herself: 
and as guardianof her minor son against a 
Motor Company for accounts. The casé was 
apparently being looked after by her father 
as her patrokar, and on the 2nd of August 
1923 when she was not herself. present in 
the Court the case was compromised “on 
her behalf. and on behalf of her minor 
given by her father 
Shankar Lal. The Court recorded ‘this 
compromise and passed a decree in terms 
of it. Musammat Gulab Dei for herself 
and on behalf of her minor son appealed 
to the District Judge from this order 


_ recording the compromise and urged that 


shehad never given any authority tothe 
compromise being made, that the com- 
promise was not for the benefit of the 
minor, and that no leave of the Court 
having been obtained it was a nullity. 
The learned Judge came to the conclusion 
that it was not clear whether Shankar 


“Lal had authority to enter into the com- 


promise, or that the compromise was for 
the benefit of the minor. He has accord- 
ingly remanded the case to the Court of 


| first instance, but has given directions‘as 


to how theCourt is to proceed in case it 
came to certain conclusions after further èn- 
quiry. i b, 

lt seems to us that so far as the minor 


.is concerned the compromise cannot ‘be 


forced on him. The minor's guardian 
herself did not enter into the comproiiise 
but someone on her behalf did - enter 
‘into it. “Ib is; however, not disputed that 
no leave of Court -has’ wp till now been 
granted and that there is no finding that 
the compromise was for the benefit of the 
minor. The mere fact that the decree 
has been passed in terms of the compro- 
mise does not necessarily justify an infer- 
ence that Court granted leave, or that it | 


430 
“was satisfied that the compromise was for 
the benefit of the minor. Any compromise 
without the leave of the Court is a nullity. 
As before any leave has been granted, 
the guardian herself does not want the 
compromise, it is impossible to force the 
compromise on the minor. In the case of 
Ranga Raov. Rajagopala Rajn (1), it was 
clearly held that even if a guardian of a 
minor enters into a compromise without the 
leave of the Court, but changes her mind be- 
fore the leave of the Court is granted, the 
compromise cannot be forced on the minor. 
This follows clearly from the wording of 
O. XXXII, r. 7, under which, no next 
friend or guardian is permitted without 
the leave of the Court to enterinto any 
agreement or compromise on behalf of a 
. minor. If, therefore, before any such leave 
is granted she changes her mind, it cannot 
be forced on the minor. l 

The case, therefore, so far as the minor 
is concerned must be disposed of on the 
merits unless the guardian chooses to 
compromise it afresh after having obtained 
the leave of the Court. | 

As regards Musammat Gulab Dei herself, 
the question remains whether Shankar Lal 
or her Vakil had authority to compromise 
the case on hèr behalf. The case has been 
rightly remanded in order that this matter 
may be enquired into, Ofcourse, if it is 
found that neither Shankar Lal nor the 
Vakil had any authority to compromise on 
behalf of Musammat Gulab Dei, then the 
case so far as she is concerned will also be 
tried on the merits. l 

We allow the appeal in part, and modify- 
ing the order ofthe learned District Judge 
direct that the case be remanded to the 
Court of first instance for the enquiry as 
to whether Shankar Lalor the Vakil had 
authority to compromise the case on behalf 
of Musammat Gulab Dei. The compromise 
go far as the minor is concerned will, how- 
ever, be totally ineffective. | 

We direct that the minor appellant will 
have his costs from the respondent. The 
other parties will bear their own costs. 

Z. K. Appeal allowed. 


(1) 22 M. 378; 8 Ind. Dec. (N. 8.) 272. 


ZUBEDA BEAM SAHBBA V. KOMMANNA RANNTAW, 
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MADRAS HIGH COURT. 
Civit Revision PETITION No. 639 oF 


November 25, 1924. 
Present:—-Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. | 
ZUBEDA BEGAM SAHEBA— 

PETITIONER 
VETSUS 
KOMMANNA KANNIAH AND oTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XX XVIII, 
r, 5—Attachment before judgment—Agency Courts, 
properties in the jurisdiction of—Agency Rules, rr. 16 
(4), 22—-Power to attach at instance of Court outside 
Agency Tracts. f 

A Court acting under the C. P. C. has no jurisdic- 
tion in a suit pending before it to attach before 
judgment properties situate in the Agency Tracts over 
which it has no jurisdiction. [p. 431, col. 1.] 

Setrucherula Ramabhadraraju Bahadur v. Maharja 
of Jeypore, 51 Ind. Cas. 185; 42 M. 813; 17 A. L. J. 694; 
37 M. L. J. 11; (1919) M. W. N. 502; 26 M. L. T. 127; 
21 Bom. L. R. 914; 30 O. L. J. 209; 23 C. W. N. 1033; 10 
L. W. 362; 46 1. A. 151 (P. C.) and Kruthiventi Perrazu 
v. Seetharamachandraraju, 69 Ind. Cas. 559; 16 L. 
W. 669; (1922) M. W. N. 728; (1923) A. I. R. (M.) 114, 
relied on. 

Under the Agency Rules for the administration of 
the Agency Tracts, there is no power in the Agency 
Court to attach properties before judgment at the 
instance of a British Court situate outside the Agency 


Tracts. [p. 431, col. 2.] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Vizagapatam,in I. A. No. 752 of 1922, in 
O. S. No. 19 of 1922, 

Mr. S. Subramania Sastri, for the Peti- 
tioner. 

Mr. Y. Suryanarayana, for the Respond- 
ents, 


JUDGMENT.—This is an application 
to revise an order passed by the Subordi- 
nate Judge of Vizagapatam refusing to set 
aside an attachment before judgment of 
property, namely, a house alleged to belong 
to the petitioner who is the wife of the 
3rd respondent. The attachment order was 
passed in the following circumstances: 
Respondents Nos. 1 and 2 filed O. 6. 
No. 19 of 1922, against respondents 
Nos. 3and 4 for the recovery of Rs. 50,000 
and obtained an order for attachment before 
judgment of the said property alleging it 
to belong to the 3rd respondent. The peti- 
tioner’s case was that the house in question 
belonged to her and notto the 3rd respond- 
ent. The property is situate in what are 
known as the Agency Tracts. The Sub- 
ordinate Judge of Vizagapatam in whose 
Court the application was made rejected thg 
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| petition on the ground that the claim was 


+ 


not satisfactorily proved. 

The only question raised in tbis revision 
petition is one of jurisdiction. It has been 
argued before us that the Subordinate 
Judge of Vizagapatam has no jurisdiction 
in a suit pending before him to attach 
before judgment properties which admitted- 


ly are in the Agency Tracts over which 


his Court has no jurisdictions, and in 
support of this argument strong reliance 
has been placed on a decision by the 
Privy Council in Setrucherula Rama- 
bhadraraju Bahadur v. Maharaja of 
Jeypore (1). In that case a suit was 
brought under the ©. P.C. in the Court 
ofthe Subordinate Judge of Vizagapatam 
to enforce a mortgage of property, some of 
which were situate in the Agency Tracts 
subject to the special jurisdiction of the 
Agency Courts, and a decree on the mort- 
gage and for the sale of the mortgaged 
property was made by the Subordinate 
Judge and affirmed by the High Court. On 
appeal to the Privy Council it was held 
that “so far as the decree was for the sale 
of the mortgaged property in the scheduled 
District, the Courts had no jurisdiction to 
make it,’ and the decree was, therefore, 
“ varied by deleting the order for sale so 
far as applicable to the lands situate within 
the Agency Districts.” In our opinion, the 
reasoning adopted by their Lordships of the 
Privy Councilin this case applies to the 
present case also. Their Lordships state: 
“The order for sale is made under sections 
of the ©. P. C. which the Code itself says 
are notto apply to the scheduled District.” 
In the case before us, the property is situate 
in the Agency Tracts and the order for 
attachment before judgment was made 
under the O. P. C. which does not apply 
to such tracts; on the authority of the 
decision on Setrucherula Ramabhadraraju 


` Bahadur v. Maharaja of Jeypore (1), it was 


held in Kruthiventt Perrazu v. Sectharama- 
chandraraju (2) that an Agency Court was 
right in refusing to execute a decree sent 
toit for execution regarding the lands in 
the Agency Tracts. The learned Vakil for 
the respondents has not been able to advance 
any satisfactory reason why the principle 


(1) 51 Ind. Cas. 185; 42 M. 813; 17 A. L. J. 694; 37 
M'L. J. 11; (1919) M. W. N. 502; 26 M. L. T. 127; 21 
Bom. L. R. 914; 30 C. L. J. 209; 230. W. N. 1033; 10 
L. W. 362; 46 I. A. 151 (P, Q). < 

O) 69 Ind. Oas. 539: 16 L. W. 669; (1922) M, W.N. 
728; (1923) A. IR, (M) 114, 


BITAL RAT v. RAM KHËLAWAN PANDEY, 


_ also. 


f 
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enuniciated in Setrucherula Ramabhadra- 
raju Bahadur v, Maharaja of Jeypore (1) 
should not be applied in the present case 
The argument that the order for 
attachment before judgment in this cage 
was passed ina suitfor money, while the 
order for sale in the Privy Council case was 
passed in a suit against property does not 
really affect the application of the principle 
“that the order was, made under sections of 
the C. P. C. which the Code itself says are 
not to apply to the scheduled Districts,” _ 
It has also been argued by the learned 
Vakil for the appellant that there is no 
provision in the Agency Rules to attach 


before judgment properties in the Agency | 


Tracts in a suit pending in a Court outside 
the Agency. In this connection our atten- 
tion has been drawn to rr. 22 and 16, cl. (4) of 
the Agency Rules. In our opinion, the rules 
do not confer the power on an Agency 
District Munsif of attaching properties 
before judgment at the instance of a British 
Court situate outside the Agency Tracts. 
Nor do we think that such power was con- 
ferred upon him by r. 2, cl. (4) relied upon 
by the respondents. 

Applying the principle of the Privy 
Council decision in Setrucherula Rama- 
bhadraraju Bahadur v. Maharaja of Jey- 
pore (1), we hold that the order of attach- 
ment before judgment passed by the learned 
Subordinate Judge is without jurisdiction 
and we set it aside accordingly. The petia 
tioner will have, her costs in this Court 


only. 


V. N. V, Petition allowed, 


ALLAHABAD HIGH COURT, 
First APPEAL re ORDER No. 235 of 
3 


April 21, 1925, 
Present —Mr. Justice Sulaiman and 
Mr. Justice Daniels, 
SITAL RAL ano ANOTHER— DEFENDANTS—= 
APPELLANTS 
VETSUS 

RAM KHELAWAN PANDEY—PLAINTIpp 

AND NAND KUMAR RAT AND OTHERS— 

DEFENDANTS—RESPONDENTS, 

Mortgage—Occupancy and fixed rate tenancies, mort- 
gage of—-Mortgagee in possession of occupancy holdings 
—Suil to recover possession of fined rate holdinge auld 
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in alternative for proportionate amount of mortgage 
money, whether maintainable. 

Defendants executed a mortgage of occupancy and 


fixed rate holdings in favour of the plaintiff. Plaintif 
brought asuit in which he stated that he was in 


- possession of the occupancy holdings but that he had 


mm 


been dispossessed from the fixed rate holdings and 


- prayed for recovery of possession of the latter and in 
- the alternative for recovery of a proportionate amount 
of the mortgage-money : 


A 


Held, (1) that the mortgage.of the occupancy hold- 
ings was illegal ; 

(2) that inasmuch. as the plaintiff was in possession 
of the occupancy holdings which were not transferable 
and wanted to recover possession of the remaining 


_ lands, his suit could not be decreed, as to do so woul 
: be to enforce the entire mortgage a part of which was 
: illegal ; 


‘a proportionate amount of 


15 
(3) that the plaintiff was not entitled to a decree for 
the mortgage-money 
inasmuch asthe result of such decree would be to 


‘ split up the mortgage-money which was one single 


r 
. 


s 
< 


. 
= 


r 
~ 


consideration for the transfer, it being impossible for 
thé Court to say how much of the entire consideration 


“ wis intended to be for the occupancy lands and how 


much for the fixed rate tenancies. 


First appeal from an order of the District - 


Judge, Ghazipur, dated the 28th Septem- 
ber 1923. l 


Mr, A.P. Pandey, for the Appellants. 
Dr. S, N. Sen, for the Respondents. 


Co 


“the defendants arising out of a suit 


- 
. 


_ - JUDGMENT.—This is an appeal by 


brought: by a mortgagee for recovery of 


possession of certain lands and in. the, 


alternative for recovery of a proportionate 


amount due. 
lt appears that the defendants made a 


mortgage of occupancy and fixed-rate hold- . 


S 


ings in the year 1911” for a sum. of 
Rs, 999-15-0 in favour of the plaintiff. - The 


plaintiffs case is that he has been in - 


possession of the occupancy lands all along 


and isin possession of them even now, but. 


that as regards the fixed-rate tenancies he 


was put in possession but has since been . 


dispossessed. The defence was that the 
mortgage was viod and the plaintiff had 
no right toseek the assistance. of the 
Court, a 

The Court of first instance dismissed the 
suit onthe ground that the mortgage was 
one, transaction and the whole of the 
mortgage was illegal. It also came to the 
conclusion that inasmuch as" the plaintiff 
wanted to’ retain possession over the 
occupancy lands he did not come to Court 


‘with clean hands and was not entitled to any 


À 


relief. ‘The suit was accordingly dismssed. 
On appeal the learned District Judge 


has -taken a contrary view. Relying on 
the case of Rajendra Prasad v, Ram Jatan 


¥ 


Sc ee ee ee ee 
| SifaL Rat V, RAM KHBLAWAN PANDEY. 
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Fai (1), he is of opinion that it was open 
to the mortgagee to claim relief against 
the fixed-rate tenancies which were trans- 
ferable. He has accordingly allowed the 
appeal and remanded the case for disposal 
of the other issues. 

In our opinion it isunnecessary in this 


` case to decide the question whether when’ 


& mortgage is made of occupancy holdings 
along with certain other properties which 
are legally transferable for a single con- 
sideration the whole. transaction is or is 
not void. It is, therefore, unnecessary to 
consider the ruling reported as Rajendra 
Prasad v, Ram Jatan Rai (1). It is quite 
sufficient for the purposes of this case to 
say that the plaintiff isnot entitled to seek 
any relief in Courtat all. He admittedly 
retains possession of the occupancy lands 


“which are not transferable and he wants 


to recover possession of the remaining lands. 
If his suit were to be decreed the result 


_ Substantially would be to enforce the entire 


mortgage contract part of which is admit- 
tedly illegal. It seems tous that sucha 
relief ought never tobe granted. In the 
case of Rajendra Prasad v. Ram Jatan Rai 
(1), the mortgagee had actually given up all 
claim to the occupancy lands which were 


“not transferable. In the present case the 


mortgagee actually retains possession of 
the occupancy lands and has not given 
them up. He cannot, therefore, be entitled 
to a decree for possession. 

The learned Advocate for the respondent 


‘has urged that in any case he ïs entitled 


to a proportionate money decree. If such a 
claim were allowed the result would be to 
split up the mortgage-money which was 
one single consideration for the transfer, 
It is impossible for a Court to say how much 
of the entire consideration was intended to 
be for the occupancy lands and how much 
for the fixed-rate tenancies when the mort- 
gage-deed’ makes no such apportionment. 
We cannot, therefore, even give the plaintiff 


“a decree for a proportionate amount of the 


mortgage-money. 
Weaccordingly allow this appeal and 


, setting aside the order of the lower Appel- 


late Court restore the decree of the Court 
of first instance with costsin all Courts 


‘including in this Court-fees on the higher 
_seale. 


Z. K. Appeal allowed. 
(1) 39 Ind. Cas. 785; 15 A. L. J. 544; 39 A. 539, 


[88 1. 0:1925] adopt MOHAN MAZoMbar v. NAWAB BAHADUR of MURSHTDABAD. 


ALLAHABAD HIGH COURT. 
SEcono Crvit Appsat No. 363-or 1925. 
May 1, 1920. 

Present :—Mr. Justice Lindsay and 
Mr: Justice Kanhaiya Lal. TT. 
KISHUN AHIR AND OTHERS— PLAINTIFFS— 
APPELLANTS l 
VErSuUS ; 
SARAN AHIR AND ANOTHIER-—DEFENDANTS 
— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 5—Wajib-ul- 
arz relating to several villages—Record of custom— 
Rubkar attached to.wajib-ul-arz stating that no cus- 
tom prevailed in a particular village, value of— 
Custom, existence of, proof of. 

A wajib-ul-arz relating to a taluga comprising a 
number of villages stated that there was a custom 
of pre-emption in the taluga but a rubkar was 
attached to the wajib-ul-arz declaring that the entry 
relating to the custom of pre-emption in the 
wajib-ul-arz was tobe deemed to be incorrect so far 
as it related toa particular mauza and it was stated 
‘in the rubkar that in that particular mauza there 
was no custom of pre-emption and that there would 
be nosuch custom in future: 

Held, (1) that in order to determine whether the 
wajib-ul-arz ' recorded a custom of pre-emption in 
respect of the particular mauza within the meaning 
ofs. 5 of the Agra Pre-emption Act, the wajib-ul-arz 
could not be read detached from the rubkar which 
‘professed to correct it and thaf when read together 
the effect of ths two documents was that there was no 
wajib-ul-arz recording a custom of pre-emption, in 
respect of the particular mauza; ` 

(2) that the two documents indicated that the 
parties concarned intended to have nothing whatever 
to do with the right of pre-emption whether by 
eustom or by contract in respect of the particular 
` mauza referred to in the rubkar. 


Second appeal from a decree of the | 


District Judge, Azamgarh, reversing that 
of the Munsif, Havali. 
Mr. Haribans Sahai, for the Appellants. 


JUDGMENT.—We think the decision. 
‘of the lower Court in this case is correct. 
It isacase towhich the Pre-emption Act 
XI of 1922 applies. It appears that in the 
1874 Settlement the village in which the 
property is situated formed part of a taluga 
comprising a number of villages. It is 
true that a wajib-ul-arz was prepared at 
that Settlement in which it was stated that 
there was a custom of pre-emption; but 
there was also produced before the Court 
below a certified copy of a rubkar dated 
the 30th September 1874, declaring that 
the entry relating to custom in this wajib- 
ul-arz was to be deemed to be incorrect as 
far as this mauza Jalalpur was concerned. 
It was stated clearly in this rubkar that 
there was in that village no custom of pre- 
,emption and that there would be no such 
custom in future. ; 
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We are of opinion that the Judge of the 
Court below construed s. 5 of the Pre-emp- 
tion Act correctly. The wajib-ul-arz can- 
not be read detached from the rubkar which 
professes to correct it. The two documents 
must be ‘construed together and we are 
quite clear, this being done, there is no 
wajib ul-arz of 1874 recording-a custom of 
pre-emption. 4 

It is further argued that even if this view 


‘be taken, there is nothing to exclude the idea 


that the parties who signed the wajib-ul-arz 
were entering into a contract for pre-emp- 
tion, Here again we think the langnage 
of the rubkar is quite clear. It indicates to 
us that the narties concerned intended to 
have nothing whatever to-do with the 
right of pre-emption whether by custom 
or by contraet. Se 

No other point arises for discussion. 

dismiss the appeal under O. XLI, 
r. 11. ; < 

Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1989 or 1922, l 
April 2, 1925. 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Cuming. 
GOPI MOHAN MAZUMDAR AND oruses— 
DEFENDANTS—APPELLANTS 
VETSUS ; d 
NAWAB BAHADUR or MURSIHDABAD 
——PLAINTI FF-—RESPONDENT. | 
Bengal Tenancy Act (VIII of 1885); s. 60—Landlord 


and tenant—Suit for enhancement—Tenure created 
since Permanent Settlement—Fixity’ of rent—Pre- 


. sumption, absence of-—~Contract, whether can.be proved. 


Where in answer to a suit for enhancement of 
rent the defendants plead that the jama is mourusi 
mokarrari and that, therefore, there can be no enhance- 
ment, a finding that the jama was created.after the 
Permanent Setttement and that -consequently no 
presumption arises under s. 50 of the Bengal 


Tenancy Act is not enough to dispose of the defence. - 


Notwithstanding such a finding it is open to the 
defendants to establish on the evidence that there 


was a contract that the rent of the tenure should not ` 


be enhanced. ; 
Appeal against a decree of the Special 
Judge, Murshidabad,.dated .the llth of 


April 1922, affirming! ‘thatsof the Assistant . 


Settlement Officer, - Rajshahi, cetcd the 


t 


20th of September’ 1920; . 
i ees 


4 
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Mr, Bipin Chandra Mullick and Babu 
Rabindra Nath Banerji, for the Appellants. 

Messrs. Hemendra Chandra Sen, Amaren- 
dra Nath Bose, Babus Gopendra Nath Das 
and Suresh Chandra Mukerji, for the 
Respondent. ' 

JUDGMENT. ; 

Greaves, J.—This is an appeal by the 
defendants against a decision of the Dis- 
trict Judge of Murshidahad, affirming a 
decision of the Assistant Settlement Officer 
of Rajshahi. The plaintiff, the landlord, 
claimed enhancement of rent. Defendants 
pleaded that the jama was mourasi moka- 
rrari and that, therefore, there could be no 
enhancement. Both the Courts below have 
found that the jama was created after the 
Pernfanent Settlement: The lower Appel- 
late Court seems to have thought that 
once this was established, the fact that no 
presumption, therefore, arose under s. 50 
of the Tenancy Act disposed of the case. 
In our opinion, this is not so.' It is true 
that even ifthe tenure had been held for 
a long period at the same rate of rent, no 
presumption as to its permanency could 
arise, if, as has been found, the tenure 


was created after the Permanent Settle- — 
But even if so, if is open to the. 


ment. 
defendants who are sued for enhancement 
of rent to establish on the .evidence that 
there was a contract that the rent of the 
tenure should not be enhanced. Unfor- 
tunately, the lower Appellate Court has 


pot found whether or not any such con- 


tract existed; and the matter will accord- 
ingly go back to the Judge in the Court 
below in order that he may arrive at a 
finding on the evidence, both documentary 
and oral, in the suit as to whether there 


was any arrangement or contract between . 


- the parties that the rent of this holding 


should not be enhanced. The same point 
arose in the’ case of Nityananda Pal v. 
Nanda Kumar Chowdhury (1). The decree 
of the lower Appellate Court is accord- 
ingly reversed and the matter must go 
back in order thatthe case may be con- 
sidered from the point of view indicated 
in this judgment. Costs of this appeal 
and of the remand will abide the decision 
by the lower Appellate Court who will 
finally dispose of the case, 
Cuming, J.—I agree. 
Z. K. f Appeal allowed; 
Case remanded. 
(1) 10 Ind, Cas, 163; 13 C, L. J, 415, 
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ALLAHABAD HIGH COURT. 
Sgconp Civiu APPEAL No. 706 or 1923. 
i January 30, 1925. 
Present :—-Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
ABDUL WAHID—PLAINTIFF—APPELLANT 
versus 

HATIM ALI—-DerenpaNnr—RESPONDENT. 


Custom—Pre-emption—W ajib-ul-arz, entry in, con- 
struction of-——Partition, effect of-—Shurkayan deh, 
meaning of—Resumed muafi land, sale of—Pre- 
emption, whether can be claimed. 

Anentry ina wajib-ul-arz recording a custom of 

pre-emption gives riseto the presumption that the 
custom exists in the village. [p. 435, col. 1.] 
. The paragraph in a wajib-ul-arz recording a custom 
of pre-emption stated generally thal the custom 
prevailed in the village and the list contained in the >. 
paragraph comprised shares both in khalsa and 
resumed maaf and there was nothing to indicate that 
the entry was confined to sale of shares in khalsa land 
alone. Subsequent to the date of the wajib-ul-arz 
the village was partitioned into distinct mahals. 
One of the makals consisted entirely of proprietors 
who were originally proprietors of resumed muafis. 
One of these proprietors sold certain land and plaint- 
iff, who was a proprietor in the same mahal as the 
vendor, brought a suit for pre-emption. The wajib-ul- 
arz gave the right of pre-emption to shurkayan deh: 

Held, (1) that the custom of pre-emption must be 
deemed to exist in the mahals into which the village 
had been divided after the partition; [p. 435, col. 2.] 

(2) that the custom was applicable. to resumed muaft 
aa and was not confined to khalsa lands alone; 
ibid. 

(3) that the words shurkayan deh must after the 
partition be interpreted as meaning shurkayan mahal 
and that although the custom of pre-emption con- 
tinued after the partition it must now be confined 
only to those co-sharers who .had a joint interest in 
the same mahal with the vendor; [ibid.] 

(4) that the plaintiff being aco-sharer in the same 
mahal with the vendor had a preferential right of . 
pre-emption as against the vendee who was a co- 


harer in another mahal and, therefore, a stranger to 


the vendor. |zbid.] 

Second appeal from a decreeof the District 
Judge, Bulandshahr. 

Messrs. Mushtag Ahmad and Iqbal Ahmad, 
for the Appellant. a 
Dr. Kailas Nath Katju, for the Respond- 
ent, i 


JUDGMENT. —This is a plaintiff's 
appeal arising out of a suit for pre-emp- 
tion with respect to the sale of a share 
situated in mahal munzabla of Abdul Wahid 
the plaintiff, in which the plaintiff and 
the vendor had proprietary interests, and 
in which the defendant-vendee has not 
proprietary interest. There were many 
pleas taken by the defendant. Among others 
were the pleas that there was no custom 
of pre-emption in this village; that the 
custom did not apply to resumed muafi 
lands which had been sold and lastly 
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that the defendant being a proprietor in 
the village outof which this mahal had been 
carved, he was on an equal footing with 
the plaintiff. The .Court of first instance 
decreed the claim; but on appeal the lower 
Appellate Court dismissed the suit in 
toto. 

To prove the existence of this alleged 
‘custom the plaintif produced a wajib-ul- 
arz of the year 1873 which contains a 
clause relating to the right of pre emp- 
tion, On behalf of the defendant three 
judgments, namely, of 1879, 1895 and 1899 
were produced where a claim of pre-emp- 
tion was asserted, but not allowed. The 
plaintiff produced a judgment of the year 
(1910 which we understand was affirmed 
“by the High Court in second appeal and 
where a claim for pre-emption on the basis 
of custom was upheld. Wemaynote that 
‘the judgments in the earlier cases -pro- 
ceeded ona view of law which does not 
now prevail. The learned Judges did not 
“ proceed on a presumption in favour of 
the plaintiff but rather thought that the 
wajib-ul-arz not having been signed by the 
parties was not conclusive. In thé second: 
case the learned Judge held that’ the 
custom didnot apply to muafi dawami. 
It is possible that the whole wajib-ul-arz 
was not before him because in the wajib- 
ul-arz in Ch. III, para. 1, there is a 
special mention that transfers of muafi 
dawami take effect subject to the right 
of pre-emption. 

The last judgment isin favour of the 
plaintiff. 

In our opinion there is nothing to rebut 


the ordinary presumption arising from the , 


wajib-ul-are that a custom of pre-emption 
exists in this village. We, therefore, agree 
with the Courts below that it must be held 
that a custom exists. | 

‘The next question is whether such: a 
custom appliesito muafi munzabia. In para. 
Ə Of the wajib-ul-arz after giving a long 
list of the transfer that were in existence 
at the time of its preparation, thereis a 
recital that no other property is under a 
mortgage and that in future every co-sharer 
will have aright to sell his share, but he 
shall first sell to his own brothers andif 
they refuse then to shurkayan deh (co- 
sharers in the village), and if théy also do 
not take then he may transfer it to any 
one he pleases. j 

Paragaph 14, which has the heading of 
the custom of pre-emption states that pre- 
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emption prevails. It is noteworthy that in 
this paragraph the list comprises bothshares 
in khalisa and resumed muafi and there, 
is nothing in it toindicate that the entry 
was confined to sales of shares in khalsa 
land alone. Furthermore, since the prepara- 


tion of the wajib-ul-arze the village has.» 
been partitioned into two distinct mahals. | 
The plaintiff's mahal now consists of only. 
one class of proprietors who originally | 
‘were proprietors: of 


resumed muayis- and 
now are co-sharers in this new mahal. The: 
plaintiff and the vendor are both co-sharers 
and they are on the same footing, whereas 
the defendant-vendee is not a co-sharer 
in this mahal. The custom must be deem- 
ed to exist in this new mahal, 

It is next contended before us that the 
defendant being a proprietor in the village 
is on the same footing as the plaintiff: 
This contention cannot prevail. Prior to 
the partition he certainly was a co-sharer 
with the vendor but .since the partition 
he has gone off to an entirely different 
mahal andhas no community of interest 
left with the vendor. 

The words shurkayan deh must now be 
interpreted as meaning shurkayan mahal. 
The custum continues but it is now confin- 
ed only to those co-sharers who have a 
joint interest in this mahal. 

We are accordingly of, opinion that the 
view taken by the learned Judge is ‘not. 
correct. ‘We allow this appeal and setting 
aside the decree of the lower Appellate 
Court restore the decree- of the Court. 
of first instance with costs in all Courts, 
including in this Court fees on the higher 
scale. We extend the time for payment 
to six months from this date. In case-of 
default of payment the suit shall stand 
dismissed with costs in all Courts inelud- 
ing in this Court fees on the higher scale, 

Z. K. Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. bor 1925. ; 
« February 19, 1925. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Rankin. 
ANDERSON KIRK WOOD TENNENT — 
PLAINTIFF—ÅPPELLANT i 
verSus 
WALTER MITOHEL—DEFENDANT— 9 
RESPONDENT. - 
Civil Procedure Code (Act V of 1908), O, VI, r. 10-~ 
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Evidence Act a of 1872), s. 92, proviso (3)-Pleadings, 
striking out of-—Duty of Court—Suit to recover amount 
of cheque—Oral agreement that cheque would not le 
presented in a ceriain event, whether admissible. 

The jurisdiction to str ike out pleadings which is 
given to the Court by O. VI, r. 16 of the C. P. C., is 
one which ought td be exercised with great care and 
caution. A written statement ought not to be struck 
out unless it is clear beyond all reasonable doubt that 
the allegations which the defendant has put upon the 
record are such as cannot afford a defence to the action 
with the result that if they are allowed to stay upon 

the record the trial of the suit must be unnecessarily 
delayed. [p. 487, col. 1.] 

The Court should not, asa rule, decide a point as to 
the relevancy of matters on an application to strike out 
a pleading. [zbid.| 

Oral evidence isadmissible to prove a contem- 
poraneous verbal arrangement, upon the faith of which 
an instrument was handed over that it would not be 
effective or operative.until a certain condition has been 

” fulfilled. [p. 437, col. 2] 

In answar to'a suit to recover the amount of certain 
cheques, it was pleaded by the defendant that when 
the chequés were handed over to the plaintiff it was 


orally agreed between the parties that in the event of. 


a certain dispute being.setiled in a certain manner the 
cheques would not be presented for payment, Onan 
application by the plaintiff to strike out this plea, the 
Court held that evidence of the oral agreement which 
the defendant alleged would net be admiesible, under 
s. 92 of the Evidence Act and that consequently the 
plea must be struck out’: 

Held, that as the pleadings stocd the allegation of 
the defendant was susceptible of the meaning that 
when the defendant handed over the chegues “to the 
“plaintiff, it was agreed between them that the cheques 
should not be presented for payment until a dispute 
which had arisen between the parties should be 
settled in the manner which was stated in the written 
statement and that in this view of the case evidence of 
the oral agreement might be admissible under proviso 

(3) to s. 92 of the Evidence Act and that, therefore, the 
; aia striking out the plea could not be upheld. [p. 436, 
co 


Appeal against the judgment of Mr. Jus- 
tice Buckland, dated the 6th J anuary 1925. 

Messrs. Langford James and F., Surita, 
. for the epee 
Mr, L. P. E. Pugh, for the Respondent. 

JUDGMENT. . 

Sanderson, ©. d.—This is an appeal 
by the defendant against the judgment of 
my learned brother Mr, Justice Buckland 
which was delivered on the 6th of January 
1925, by which the learned Judge directed 


the defendant's written statement to be 


struck out as embarrassing. Inasmuch as 
this, appeal is in the nature of an inter- 
locutory appéal, the hearing of it was ex- 
pedited. 

The application was made by the plaint- 
iff under O. VI, r. 16 of the First Schedule 
of the C. P. O. Thatruleis as follows: “The 
Court may at any ‘stage of the proceedings 
order to be struck out or amended any 
matter in any pleading which may be 
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unnecessary or scandalous, or which may 
tend to prejudice, embarrass or delay the | 
fair trial of the suit; and it is upon the 
ground that the written $ statement would 
embarrass and delay the fair trial of the 
suit, that the order has been made. . 

The suit was brought by the plaintiff to 
recover the sum of Rs. 11,000 and it was 
alleged that that sum was advanced to 
the defendant on the 4th of April 1923 


‘and that in return for that advance the de- 


fendant gave the plaintiff four cheques, 
which. were post-dated and bore the dates re- 
spectively the Ist of October, the Ist of 
November, the Ist of December 1923, and 
the Ist of J anuary 1924, 

The plaint further alleged that the defend- 
ant promised to re pay the sum of Rs. 11,000 
on the aforesaid dates. 

The plaint then alleged that the cheques 
were duly presented ; but payment was refus- 
ed on the ground endorsed upon the cheques. 
The endorsement was “payment stopped by 
the drawer,” 

The defendant in his written statement 
set up the defence that the plaintiff was a 
Turf Commission Agent; that the defend- 
ant had given him instructions to back a 
horse called “ Better Hope,” and that the 
plaintiff had failed to carry out his instruc- 
tions, whereby the defendant had lost a 
sum of about Rs. 20,000 inasmuch as the 
horse, which the defendant desired to back, 
had won the race. It was then alleged that 
the plaintiff denied that he had received 
these instructions ; that a dispute arose and 
the matter was reported by the defendant . 
to the Stewards of the Royal Calcutta Turf 
Club; that the plaintiff was intending to 
leave ‘Calcutta ; and, it was then arranged 
that the settlement of that dispute should 
be postponed until his return which, it. 
was anticipated, would be about September 

1923. 
The defendant then alleged as follows :— 


“The defendant on the said date (e, ‘the 


4th of April 1923) made over the four post- 
dated cheques referred toin the plaint to 
piaintiff: and it was orally agreed by and 


“between the plaintiff and the defendant 


that on the dispute being settled as afore- 
said, the said cheques would not be present- | 
ed for payment.” 

The learned Judge decided that eviden ce 
of the oral agreement, which the defendant 
alleged would not be admissible under s. 92 
of the Indian Evidence Act; consequently © 
he came to the conclusion that the written 


# 
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statementin that respect was embarrassing 
and would delay the fair trial ofthe suit: 
- acting upon that opinion the learned Judge 

ordered that the written statement should 
be taken off the file. 

With great respect to the learned Judge, 
I am of opinion that the written statement 
ought not to have been struck out on that 
ground. . 

It is clearly established that the Court 
should not, as a rule, decide an important 
point as to the relevancy of matters on an 
application to strike out. 

The jurisdiction which is. given to the 
Court by O. VI, r. 16, isone which, in my 
judgment, ought to be exercised with great 
care and caution: and it. follows that a 
written statement ought not to be struck 


out unless it is clear beyond all reasonable’ 


doubt that the allegations, which the de- 
fendant has put upon the record, are such 
“as cannot afford a defence to the action, 
with the result that if they are allowed to 
‘stay upon the record, the trial of the suit 
must be unnecessarily delayed. 

In this case, there is a matter which, in 
my judgment, is decisive of this appeal. It 
was referred to by the learned Counsel for 
the plaintiff in the course of his argument. 


The question whether the alleged oral. 
agreement, upon which the defendant relies, 


i3 admissible in evidence, will depend to 
some extent upon the way in which the 
defendant's case is presented at the trial. 
The allegation in the written statement as 
to the oral agreement is open to the criticism 
that the meaning thereof is not clear, and 
I could well-understand the learned Judge 
making an order that the pleading should 

eamendedand made more explicit. That, 
however, was not done. As the pleadings 
stand the allegation is susceptible of the 


meaning that when the defendant handed. 


the four cheques to the plaintiff, it was 
agreed between them that the cheques 
should not be presented for. payment until 
the dispute which had arisen between 
the parties should be settled in the manner 
which was stated in the written stetement. 

Under these circumstances I am not pre- 
pared at this stage of the proceedings to 
hold that evidence of such au agreement 
would be inadmissible having regard to the 
provisions of s. 92, proviso (3) of the Indian 
vidence Act. 

It has been held that evidence is admis- 
sible which shows acontemporaneous verbal 
arrangement, : upon the faith of which an 
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instrument was handed over, that it would 
not be effective or operative until a certain 
condition has been fulfilled. 

In my judgment, therefore, the learned 
Judge ought not to have exercised the 
jurisdiction which was vested in him by 
O. VI, 1. 16, by striking out the written 
statement. . 

With regard to the other part of the 
written statement, namely, that- which al- 
leges that “there isa sum of Rs. 9,000 due 
and owing to the defendant by the plaint- 
if being the difference between the said - 
sums of Rs, 20,000 and Rs. 11,000 all or any 
portion of which sum the plaintiff has fail- 
ed to pay to the defendant,” and that part of 
para. 7 which prays fo: a decree in favour 
of the defendant against the plaintiff, I 
agree with the learned Judge that those 
allegations should be struck out of the 
written statement for the reasons which the 
learned Judge has stated. : 

Ido not mean to say that the previous 
paragraphs which set out the alleged facts 
upon which the defendant relied and which 
led up tothe allegation of the oral agree- 
ment should be struck out: Ieconfine my. 
decision solely to paras. 6 and 7 of the 
written statement which, in my opinion, 
should he struck out. This is without pre- 


.judiceto anyright waich the defendant may 
- have to institute a suit in respect of these 


allegations. 

For these reasons, in my jadgment, this 
app3al must be allowed, and the learned 
Judge's order so fur as it directs that the 
written statement should bs-taken off the 
file must be set asido. The written state- 
ment will stand, except that paras. 6 and 
7 so far as they relate to the defendant's 
claim for Rs. 9,000 must. be struck out, 
Each party will pay his own costs of tHe 
application before Mr. Justice Buckland. 

The plaintiff must pay the defendant's 
costs of this appeal. i 

Having regard tothe fact thatit might 

a somewhat embarrassing to my learned 


brother Mr. Justice Buckland to try this 


case in view of the opinion which he has 
already expressed, we think it desirable 
that this case should be tried by another 
Judge. I, therefore, direct that this case 
should be placed ia Mr. Justice Page's list, 
with liberty to the parties to apply fora 
sp2edy trial. 

Rankin, J.—I agree. : 

The learned Judge has not merely ob- 
jected to the lack of clarity in certain words 


F 
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in the middle of para. 4 of the written 
statement, and accordingly gone on to tell 
the defendant that he ought to have plead- 
ed better, and given him upon certain 
terms a few days in which to make the 


matter clearer; but he has struck out the 


written statement altogether, having come 
to, .a finding that the defence disclosed in 
para. 4is one which must be inadmissible 
in evidence in view of s, 92 of the Evidence 
Act. Before that could be done, it must 
be: very clearthat the defence put forward 
is inadmissible in evidence. Far from 
thinking that thatis very clear, lam dis- 
posed to think that it may very well be 
that the oral agreement as expressed in 
para. 4 is within proviso (3) to s. 92. For this 
reason it seems to me that the order of the 
learned Judge with regard to this matter 
cannot be upheld. 


: I agree also with. regard to the alleged’ 


counter-claim for Rs. Y 000 which is set up 
in paras. 6 and 7 of the written statement, 


that those ought to be struck out without: 


any opportunity to amend, having regard to 
the fact that this counter-claim cannot be 
tried in this suit. 

Z, K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
LetrTers PATENT APPEAL No. 105 or 1924. 
March 13, 1925. 

Present:—Sir Gr imwood Mears, Km, Chief 
Justice, and Justice Sir Theodore ‘Caro 
Piggott, Kr: 

KANJI MALL—P.Laintrirr— 

APPELLANT 
VETSUS 
DURGA PRASAD AND rere cee 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 88 


‘. Decree against some defendants—A ppeal—Decr ce, 
whether canbe passed against defendants who were 


absolved by Trial Court. 

Where a plaintiff obtains a decree against some of 
the defendants in the suitand no decree is passed 
against the other defendants, but on an appeal by the 
judgment-debtor defendants the Appellate Court 
comes to the conclusion that the- decree should have 
been against the defendants who have been absolved 
from liability by the Trial Court, and not against the 
defendants-appellants, it can apply the provisions of 
O. XLI, r. 33 of the C. P. C., eK give appropriate relief 


* to the plaintiff. [p. 439, col. 1 


Neelamani Patnaik Mussadi v. Sukaduva Behara, 60 
Ind. Cas. 255; 43 M. 803; 12 L. W. 269, relied on. 


é 
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Letters Patent Appeal from a judgment 
of Mr. Justice Mukerji; dated the 19th 
March 1924, 


Messrs. P. L. Banerji and S. N . Gupta, for 
the Appellant. 


JUDGMENT.—This was a suit for 


profits, and accounts had to be adjusted as 


between three distinct parties, namely, the 
plaintiff, Kanji Mal, the third defendant 


Durga Prasad and the other two defendants 


Jugal Kishore and Ram Chandra in respect 
of whom a joint account was required to 
be taken. The case underwent various 
vicissitudes; but in the end a learned 
Judge of this Court on the basis of ex- 
press findings of fact returned upon issues 
remitted for the purpose, arrived at the 
conclusion that Kanji Mal, the plaintiff, 
was on a fair settlement of accounts, en- 
titled to recover Rs. 242-7-6 in all from the 
other co-sharers. He also found 
Durga Prasad was in debt- to the other 
co-sharers by reason of realizations which 
he bad made in excess of his rateable share, 
to the amount of Rs. £02-14-1l. On these 
facts the learned Judge rightly held that 
there ought to be a decree in favour of 
Kanji Mal against Durga Prasad alone .for 
a sum of Rs, 202-14-11. It was found that 


“there had been a settlement as between 


Kanji Mal and the other two defendants 
so that it was not necessary to go further 
into the question of their respective rights 
or liabilities. The learned Judge, however, 
held that, because no deeree had been 
passed against Durga Prasad and the 
plaintiff had never appealed. against the 
decree which dismissed his claim as against 
Durga Prasad. no decree could be given 
in favour of Kanji Mal on the second 
appeal which had been filed by Jugal 
Kishore and Ram - Chandra. The matter 
has been brought before usin an appeal 
under the Letters Patent in which all the 
defendants to the suit as brought are 
impleaded. ‘The plaintiff Kanji Mal relies 
on the provisions of O. XLI, r.33 of the 
C. P. C., and contends that there ought to 
have been a decree in his favour against 
Durga Prasad for Rs. 202-14-11. Reliance 
is also placed on the case of Neelamani 
Patnaik Mussadi v. Sukaduva Behara (1), 
as authority for the proposition that the 
provisions of O. XLI, r. 33, of the Q. P. C. 
can be applied soas to give appropriate relief 
to a plaintiff who appeared before the Ap 


-(1) 60 Ind. Cas. 255; 43 M, 803; 12 L W. 269 | 


that. 


4 


[88 L O. 1925] 


pellate Court as a respondent under cir- 
cumstances closely analogous to those now 
before us.. In our opinion, this contention 
is well-founded. We modify the decree 
of the learned Judge of this Court and 
instead of dismissing the plaintiff's claim 
altogether we grant him a decree for 
Rs. 202-14-11 against the defendant Durga 
- Prasad alone. i 

The costs as between these two parties, 
which will include ,fees on the higher 
scale in respect of both hearings in this 
Court, will be adjusted on the basis of 
payment and receipt in proportion to fail- 


ure, and success calculated on the total. 


amount originally claimed. 
Z. K. Decree modified. 


eed 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPBAL No. 114 or 1923 
AND 
(Crvit MISCELLANEOUS PETITION No, 3989 

. oF 1923). 

December, 18, 1923. O 
Present:—Sir Walter Salis Schwabe, KT., 
Chief Justice, and Mr. Justice Ramesam. 

P. SUNDARAM MUDALIAR— 
PLAINTIFE—APPELLANT 
VETSUS 
C. MUTHUSWAMI PILLAI—DETSNDANT 
—— RESPONDENT. 

Madras High Court Original Side Riles, O. XX, 
r. 11 (D—Practice—Original Side—Under-chapter 
. suit—-Decree by Deputy Registrar—Stay of executton, 
unconditional, whether can be granted. 

Where under the Madras Original Side Rules, a 
decree is passed by the Deputy Registrar in an under- 
chapter suit, it is not right for a Judge to stay execu- 
tion of the decree unconditionally, or by imposing 
. simply a condition as to giving security for a small 
amount for the defendant's appearance. [p. 439, col. 2.] 

The fact that the defendant's property is tied up 
may be a ground for a conditional but is nota ground 
for an unconditional stay. [ibid.| 


Appeal from an order of Mr, Justice 
Devadoss, dated the Il4th December 
1923, and’ made in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court, on the Judge's summons taken 
out by the respondent (defendant) for the 
extension of time for payment of the amount 
of the decree to be passed in CO, 8. No. 738 
of 1923. 

Petition praying that in the circumstance, 
stated in the accompanying affidavit filed 
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therewith, the High Court will be pleased 
“to direct the respondent herein to furnish 
security for the amount due under the 
decree in ©. S. No. 738 of 1923, on the file 
of the High Court, Original Civil Jurisdic- 
tion, padling disposal of O. S. No. 114 
of 1923, preferred therefrom to the High 
Court, Appellate Jurisdiction. 
Mr. V. C. Seshachariar, for the Appel- 
ant. z 

Messrs. G. Krishnaswawi Iyer and A. 

Ramaswami Iyengar, for the Respondent. 
JUDGMENT. 

Schwabe, C. J.—In my judgment, 
the order made in this case was wrong, 
apart altogether from the question, whether 
there was any power, under the circum- 
stances of the case, to make an order under 
O. XX, r. 11, (1) in that the decree was passed 
under the Rules by the Deputy Registrar on 
December the llth and this order was made 
by Devadoss, J., several days later. For 
-I do not think it right for the Judge, upon 
the making, of a decree, to stay the execu- 
tion of it unconditionally, without very, 
much better cause being shown by the 
defendant than that his property is tied 
up and that he cannot lay his hands upon 
it forthe moment, That may bea ground 
for staying execution conditionally, on the 
judgment-creditor being in some way secur- 
ed. In my view, it is not correct, under 
these circumstances, to stay execution un- 
conditionally, or by imposing simply a 
condition as to giving security for a small 
amount for a defendant’s appearance, in 
six months’ time as was done in this case. 
But it is suggested that, in the interests 
of everybody concerned, it will be possible 
now to make a satisfactory order, as to 
the terms, on which this decree mav be 
stayed, and itis suggested that the respond- 
ent-defendant will be able to give to the 
plaintiff in a short time security to his’ 
satisfaction. Therefore, I propose to ad- 
journ the hearing of the appeal until the 
7th February and if, meanwhile, the de- 
fendant gives security, either on property 
or inthe ordinary way, to the satisfaction 
of the Deputy Registrar, Original Side, the 
stay will stand. 1f by that time, he fails 
to give the security, the stay must be re- 
moved and, inany event, the taxed costs 
of this appeal must be paid. by the respond- 
ent and the costs of the motion in this 
appeal will be payable by. the defendant: 
The defendant says that, on an application 
to the Tanjore Court, where a Receiver has 
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which. came before us the other day; he 
will probably obtain. authority to pay to 
the present plaintiff the amount of his 
debts, As far as we are concerned, we 
think that it will be very desirable that 
such an application shall be made; but 
we know nothing as to its practicability. 
Ramesam, p —I ag 
Vv. N, V. 


Z, K. “doped allowed, 


ALLAHABAD. HIGH cou RT. 
First Å PPEAL FROM ORDER No. 130 
l - oF 1924, 
May 5, 1925. 
Present:—Mr. Justice Sulaiman 
.. and Mr. Justice Daniels. 
DURGA RAM— OPPOSITA Party — 
< APPELLANT 
" Yersus 
vs 2 "HAR KISHEN DASS—APPLICANT ° 


'— RESPONDENT. 
Punang Insolvency Act {V of 1920), s. 6—Act 


of insolvency—Purchastng goods from one creditor- 


and paying off others—-Ceasing to prosecule business 
with.vigour, whether act of insolvency. 

The facts that a retail seller of goods has been 
purchasing goods from one creditor and has been 
selling them in retail and using the  sale-proceeds to 
pay off other creditors and that. he has not been keep- 
ing up his accounts for some time past and has ceased 
to carry on his business with vigour do not constitute an 
act, of insolyency within the meaning of s. 6 of the Pro- 
vincial Insolvency Act. 


‘First appeal from.an order of the Dis- 
trict Judge, Ghazipur, dated the 16th of 
May ae 

Mr. S. N. Verma, for the Appellant. 

‘Mr. U.S. Bajpai, for the Respondent. 3 

| JUDQMENT.—This is an appeal from 
‘an order declaring the appellant, Durga 
Ram, an insolvent on the application of the 

réspohdent Har Kishan Das to whom he is 
indebted. It is difficult to know exactly 
on What grounds the learned Judge, has 
granted thé petition. The acts of insolvency 
alleged in the creditor's petition were, first, 
that the insolvent was removing. his pro- 
‘perty. in order to avoid paying his creditors, 
‘anid’ ‘secondly, that he did not sit at his 
“shop and was about to goto Calcutta. The 
learned Judge finds neither of these allega- 
tions to be proved. As regards the absence, 
he says that all that is proved is that the 
pellant was absent from his village for 
about two or three hours on one occasion 
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when the munim of the shop went to collect 
the debt. Thisis not sufficient to constitute 
an act of insolvency within the meaning 
of cl. (d) (ii) of s. 6. The grounds on 
which the ledrned Judge seems to have 
proceeded are that the defendant who isa 
cloth dealer has been purchasing cloth 
from the applicant, selling it retail and 
using, the sale-proceeds to pay up creditors . 
other than the applicaut. He further 
finds that the defendant has not been keep- 
ing up his accounts for about a month 
past and has ceased to carry on his business 
with vigour during these days. Neither of 


` these two acts constitutes an act of insolv- 


ency within the Provincial Insolvency Act. 
Nor does the fact that he is- unable to 
pay his debts, in itself suffice. We allow 
the appeal and set aside the order of 
adjudication. The appellant will get his 
costs. 


Z. K. Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE Bomuay.Hiuw Court. 

* January 23, 1925. 

Present: —Lord Shaw, Lord Blanesburgh, 
Sir John I¢dge, and Alr. Ameer Ali. 
MOTILALITCHPALAL GANDHI— 
A APPKLLANT 
TET ‘SUS 


HAJI MOOSA HAJI MUHAMMAD— 


RESPONDENT. 

Vendor and purchaser—Sale of immoveable pro- 
perty-—Conclusion of negotiations—I'ive days notice to 
complete contract, whether wnreasonable—Contract 
Act (LX of 1872), s. 55. 

A contract for the sale of immoveable property 
contained a clause making the settlement and the 
payment of the price subject to the condition that 
time was of the essence of the contract. The investi- 
gation into title, however, took nearly six months and 
at. the end of that period when the purchaser had 
been satisfied as to the vendor's title and a draft 
conveyance had been prepared and approved by the 
vendor and had been sent to the agents-for the pur- 
chaser, the vendor gave notice to the purchaser to 
complete the sale without delay. To this the pur- 
chaser replied that he was ready to complete 
the sale and had the purchase-money lying idle 
with him. Thereupon the vendor wrote to the 
purchaser again giving him five days’ notice within 
which to have the sale-deed: ‘engrossed ahd to pay the 
purchase-money: 

Held, (1) that the purchaser having replied to the- 
first letter of the vendor to the effect that the pur. 
chase-money was ready, was estopped. from contend 
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ing that five days’ notice was too shorta period for 
him to provide the purchase money ; [p. 442, col. 2.] 

(2) that in any case having regard to the circum- 
stances of the case the notice given by the vendor to 
the purchaser was not unreasonable and that the 
purchaser was bound to complete the sale within the 
period of the notice. [ibid.] 


Messrs. George Lowndes and E. B. Raikes, 

for the Appellant. Bh 
. JUDGMENT. 

. Lord Shaw.—tThe Board is at a cón- 
siderable disadvantage in this case on 
account of the absenceof. the respondent. 
The case, however, has been explained with 
complete candor and fullness by Sir George 
Lowndes, on behalf of the appellant. 

In the contract for the sale of this im- 
moveable property, made in the month of 
February 1919, there was aclause making 


the settlement and the payment of the 


price subject to the condition that time was 
of the essence of the contract. The negotia- 
tions, however, proceeded, and the parties 
entered into communication ‘with regard 
to .the furnishing of a title, requisitions 
were. made and answered, and arrangements 
with the Municipality, usual in Bombay, 
had to be come to, so that the batakki 
announcements should be made in the 
district. > ’ an 

It is quite clear to their Lordships that 
the time allowed for completion was far 
exceeded and the condition as to time being 
of the essence of this contract was, by the 
ota of the parties, obliterated there- 
rom. 


The circumstances which are argued to 
be alone relevant to the issue, are said to 
begin late in the month of August 1919. 
But their Lordships desire it to be under- 
stood that they make no pronouncement 
with regard to whether a notice as to com- 
pletion would be reasonable or abrupt in 
‘thé case of a contract made at that period, 
, The contract had been made months before. 
“What had happened was that before the 
‘period in August 1919, alluded to, a-clean 
title had been furnished, a draft convey- 
ance had been prepared, it had been ap- 
proved by the vendor and had been sent 
to the agents for the purchaser; and that 
nothing de facto remained to'be done of 
this transaction—every kind of complication 
being removed—excépt the mere clerical 
item of engrossing the draft, and the 
financial result, namely, the payment of 
the price. Those two matters alone remain- 


ed: the price to be paid and the draft con-. 


veyance engrossed for signature. 


é 
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In those circumstances, on the 23rd 
August 1919, the vendors’ agents wrote 
saying that the matter must be completed: 
without delay. They intimated by their 
letter of that date that nearly six months , 
had elapsed since the agreement was exe- 
cuted, andthe sale must accordingly now 
be completed. The letter may be fully 


‘quoted. It is as follows, viz :— 


“ “Bombay, 23rd August 1919. 
“ Messrs, Rustamji and Ginwala. 

“ Re Sale of Property at Ardeshir 
Dady Street. 
“ DEAR SIRs, 4 

“We extremely regret to note that we 


. have nof yet received the engrossment of 


the conveyance forour comparison. Requisi- 
tions on title were answered long ago. ‘Your 
client had inspection of Trust Deed, and 
they have been satisfied on all the points. 
Our client has waited sufficiently long for 
completion. a fe 

“Our client says that your clients have 
no money and that they have purchased 
the property from our client only with a 
view to profiteering. They are out for some 
purchaser but they have not -been able to 
secure any. Itis nearly six months that the 
agreement was executed and the sale must 
now -be completed without any delay. You 
should not lose sightofthe fact that the 
agreement provides that the time for 
completion is the essence of the contract. 

“We are, therefore, instructed to request 
you tosend us the engrossment for com- 
parison, The draft conveyance has already 
been sent to you duly approved. We are 
expecting the engrossment within four 
days from the receipt hereof by you.. 

“ Yours truly, 
“(Sd.) MOTICHAND AND ; 
` DEVIDAS.” 

This letter of the 23rd August was not 
unnatural in the circumstances which their 
Lordships have stated, namely, that every- 
thing except the clerical part of engrossing 
the draft and the financial part of payment 
had been already finished. 

In answer to the letter ofthe 23rd August 
this letter, dated 25th August 1919, was, 
however, received by the defendant’s agents 
from the agents for the plaintif, the 
purchaser. They say: 

“Bombay 25th August 1919. 
“ Messrs. Motichand and Devidas. 
“ Re Sale of Property at Dady Street. 
“ DEAR SIRS, ° 
“ With reference to your letter dated thg 
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23rd instant, we beg to state that the delay 
was on your client’s parbin not replying to 
the requisitions in time and not furnishing 
“the Municipal bill for a very long time. 
“We received the battaki only recently 
. and have since then taken the engrossment 
in hand which we shall leb you have as 
soon as it is reudy. Yourclient’s suggestion 
that our client has no money or that, he 
is trying to secure a purchaser is an 
imaginary one. Qur clients moneys are 
lying idle with him since two months past 
and he is more eager to complete this matter 
than your client. 
- “Yours truly, . 


“(Sd.) RUSTAMJI AND GINWALA.” 


This letter accordingly cleared away any 
doubt or hesitation on the part of the vendor 
and his advisers as to the reasonableness of 
making an immediate demand for the com- 
pletion of the saleand the payment of the 
price. They thereupon wrote the letter of 
the 27th August giving the five days’ notice 
‘which was received on the 28th August, 
so that four days remained during which 
these two simple things had to be done, 
namely, engross the deed and pay the 
money. 

The question before their Lordships is 
not any serious or complicated question as 
to what would be a demand of equity in 
the completion of a transaction of sale 
recently made, with reference to which 
many practical things had to be done by 
way of clearing the title, and reasonable 
time for needful business arrangements 
had to be taken into account. In the 
circumstances of this case it is simply 
the ordinary common place question; was 


it reasonable, with the assurance given 


by a purchaser that he had the money in 
the Bank and the title in his hand to say, 
“Well, the contract having been made 
months ago, do this little matter within 
four days or the contract is off”? 

The Board having considered the matter, 
is of opinion that there was no abruptness 
whatsoever in the conduct of the defendant's 
agents or in their letter of the 27th August, 
1919, and, there being no abruptness in 
it, the unreasonableness falls fo the ground, 
because the unreasonableness of the demand 
consists, not in its method; but would 
have consisted in this, that it would have 
put the purchaser, whose finances might 
have been allowed to drop owing to the 
dragging on of the negotitations, into a 
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position of much embarrassment on such 
a short notice being given. . - 
Their Lordships are further of opinion 


‘that itis not open to this purchaser to set 
up such acase because the purchaser had 


given, prior to that notice, the very assur- 
ance that no abruptness could be felt by 
the two statements that he had made, 
namely, that his money was ready and his 
title was engrossed. In these circum- 
stances the case for the purchaser falls to 


the ground. It is explained to the Board’ 


that the letter of the . 25th August had 
mis-stated the facts and that it was not in 
accordance with truth that (inter alia) he 
the puschase-money. It 
is clear that he is estopped from maintain- 
ing that the facts are otherwise than his 
letter of the 25th August, 1919, represented 
them to be. 

But their Lordships are further of opinion 
that, whether he was estopped or not, the 
circumstances of a long-drawn-out transac- 
tion.in which all remaining to be done 
was the engrossment of the deed of sale 
and the payment of the price, demonstrate 
that as between purchaser and vendor of 
immoveable property in a time of financial 
strain -it ‘was not a reasonable position 
for a purchaser to occupy to be unable to 
complete within four days. 

For these reasons their Lordships have to 
take the course which will presently be an- 
nounced, but before doing so they have to 
note that prior to these proceedings the 
vendor, who .was in possession of a certain 
deposit of Rs. 500 had made offer to refund 
that if the transaction went off. Through his 
Counsel, an intimation has been made to 
the Board that he does not resile from that 
position. Their Lordships do not think it 
necessary to put this into the decree, but 
it will be recorded in their judgment and 


‘the vendor will act accordingly. 


Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
and that the decree of the Trial Judge 
should be restored with costs in both 
Courts. The respondent will pay the costs ` 
of the appeal. 

Z. K. Appeal allowed. 

Solicitors for the Appellant:—Messrs T. 
L. Wilson & Co. , 


| respondent, 


wf 


[88 I. O. 1995] 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 16 or 1922, 
November 26, 1924. 
Present:—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, and Mr. Justice 

_ ‘Srinivasa Iyengar. 
P. K. BHIMASHENA RAO—DEFENDANT— 
APPELLANT 
versus 
I.C. VENUGOPAL MUDALI AND OTHERS 


-— PLAINTIFFS— RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 10, 22 (4)—Letters Patent (Mad.), cl. 15—Limita- 
tion Act (IX of 1908), s. 5—-Appeal—Security for costs, 
failure to furnish-—-Dismissal of appeal--Cross-objec- 
tions, whether can be. heard—Appeal from Original 
Side—Cross-objections, nature of—Limitation— Delay 
—Haxtension of time—Sufficient cause. 

Where un appeal is dismissed on account of the 
failure of the appellant to furnish security for costs as 
directed by the Court, a memorandum of cross-objec- 
tions, filed by the respondents pending the appeal can 
still be dealt with as a substantive appeal and disposed 
of after notice to the parties. [p. 443, col. 2.] 

Order XLI of the O. P.C. has no application to 
appeals from the Original Side of the High Court. 
Such appeals are provided for by cl. 15 of the Letters 
Patent of the Madras High Court. A memorandum of 
cross-objections bya respondent in such an appeal 
must, therefore, be treated as a substantive appeal and 
must be filed within 20 days from the date-of the 
judgment. [ibid.] j < 

Where, however, a respondent is misled by the rules 
and practice of the Court, and files a memorandum of 
cross-objections beyond the time for filing the appeal, 
the delay in the presentation may be excused under 
s. 5 of the Limitation Act. [p. 444, col. 1] 

Appeal against the judgment and decree 
of Mr. Justice Phillips, dated | the 
Ist December 1921, and passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court. . 

Messrs. T. Narasimha lyengar and T. A. 
Vijayaraghavachari, for the Appellant. 

Messrs. V. K. Venugopal Naidu and FV. 
Krishnan, for the Respondents. 


JUDGMENT.—I shall only say a few 
words with regard to the preliminary ob- 
jection that was taken to the hearing of 
the appeal by the learned Vakil for the 


The 3rd defendant originally filed an 
appeal and by an order of this Court he 
was directed to furnish security for .the 
costs of the plaintiff-respondent. He failed 
to do so and in consequence the appeal 
went off for default. The objection taken 
by the learned Vakil for the respondent 
is that in form the present appeal prefer- 
red by the Ist defendant was a memoran- 
dum of cross-objections such as is con- 
templated under r, 22 of O. XLI of the 
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C. P. ©. His argument was that when the 
appeal went off.for default and there was 
no hearing of the appeal, the memorandum 
of cross-objections could not be heard; but 
assuming that O. XLI of the C. P. C. 
applies to this case, the Legislature itself 
has provided forit in-cl. (4) ofr. 22 of O. 
XLI. Before the new Procedure Code 
there’was an expression of judicial opinion 
to the effect that such cross-objections 
could not be heard if there was no hearing 
of the appeal itself. It is to provide 
against such contingencies that that clause 
provides that where,in any casein which 
any respondent has under this rule filed a 
memorandum of objections, and the origi- 
nal appeal ,is withdrawn or is dismissed 
for default, the objection so filed may 
nevertheless be heard and determined after 
such notice to the other parties as the 
Court thinks fit. Notice of the mentoran- 
dum of objections has been served and, 
therefore, there is no valid objection to 
its being heard. But, in my opinion, O. 
XLI has no application whatever to appeals 
from the Original Side. The appeal is 
provided under cl. 15 of the Letters Patent 
and itisnot an appeal from one Subor- 
dinate Court to another, the Appellate 
Court, but from one Judge of the same 
Court to two or more Judges of the same 
Court. Now in such a case the provision 
is only for an appeal from a judgment 
of one Judge. There is no doubt in the 
rules framed by this Court for Original 
Side appeals in r. 351, there is a reference 


to memorandum of objections, if any.. The 


law of limitation: provides 20 days for 
appeals from a judgment of one Judge on 
the Original Side and any provision for 
the filing of memorandum of objections 
by the rules of-this Court will have the 
necessary effect of extending the period 
prescribed by the Law of Limitation for 
Original Side appeals; but, in this case, 
apart from any question of limitation there 


-is absolutely no difficulty in treating what 


is called the memorandum of objections 
as a substantive appeal, because an appeal 
merely means a petition to the proper 
Tribunal for the purpose of reversing or 


.modifying a judgment of the Court or 


Judge from «hich or whom the appeal is 
preferred. This is that in form, and apart 
from any nomenclature, there is absolutely 
no difficulty in dealing with the substance 
of this appeal and dealing with it as @ 
substantive appeal. However, I think the 


t 


t 
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appellant in this case should: under the 
rules of this Court treating it as a substan- 


-tivé appeal be required to pay another sum 


of Rs. 75 as and for additional Court-fee. 
There, is, however, the question of limita- 
tion, and, though this appeal was not filed 
within 20 days of the judgment appealed 
against, still there is no doubt whatever 
that the appellant in this. case was misled 
by the rules of this Court and by the prac- 
tice of this Court so long, and, therefore, 
if there is any case in which the provisions 
of s. 5-0f the Limitation Act can be in- 
voked, thisis such a case. The delay in 
the presentation of the appeal will, there- 


_ fore, be excused, and the appeal is thus 


rendered competent. For the reasons set 
forth in his judgment by. my Lord the 
Chief Justice I agree that” the appeal 
should be allowed as stated by him, 
"VND. Appeal. allowed. 
4. K. ` 


ra 


I i 


ALLAHABAD HIGH COURT. 
Frest APPEAL FROM ORDER No. 21 
oF 1924. 
April 22, 1925. 
Present:—-Mr. Justice Sulaiman 
and Mr. Justice Daniels. 
FAQIR MOHAMMAD—AppELiaNnr 
Versus 
Babu BRIJ NARAIN MAHROTRA 
_ — RESPONDENT. 
Guardians and Wards Act (VIII of 1890), ss. 41, 45 
—Order directing guardian io hand over property to 


‘minor—Property not admitted to belong to minor— 


Order, legality of—Disobedience--Offence—Irregular- 
ity, effect of. 

A Court cannot in prosesdings under the Guardians 
and Wards Act compel aformer guardian to ‘hand 
over to the minor possession of propsrty which the 
guardian does not admit to belong to the minor and 
over which he never obtained possession as guardian 
of the minor. [p. 445, col. 1.) l 

So long asan order passed’ by a competent Court 
with jurisdiction under the Guardians and Wards Act 
stands, any disobedience of it by the guardian would 
be an offence under s.45 ofthe Act. The mere fact 


‘that there was some irregularity in passing the order 


would not be a good defence. [p. 444, col. 2] | 
First appeal from an order of*the District 
Judge, Cawnpur, dated the 9th August 
1923. ) 
Mr. Iqbal Ahmad, for the Appellant. 
` Mr. Saila Nath Mukerji, for the Respond- 
enb. 
: d ie] DGMENT. 
Sulaiman, J.—This is an appeal aris- 


FAQIR MOHAMMAD V. BRIJ NARAIN MAHROTRA, 


‘from inside. 
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ing out of a guardianship matter. The 
appellant Faqir Muhammad was appointed 
guardian on his own application of a minor 
Muhammad Islam. Along with the applica- 
tion for guardianship he filed a list of the 
property said-to belong to the: minor and 
that list did not cantain a house in Cawnpur 
which has been the subject-matter of much 
dispute. Subsequently he was removed 
from the guardianship and the respondent 
was appointed guardian of the minor. On 
the 28th of September 1922 the respondent 
put in an.application to the District 
Judge praying that the former guardian 
had deliberately omitted from the list 
the house aforesaid of the rent of 
which he had given no account whatsoever. 
We have had the record examined’ and 
it is curious that without any formal 
enquiry having been made as to the 
title to this house and in spite of the fact 
that there is a third party Musammat Janno 
who rightly or wrongly is asserting her title 
to it, an order was passed on the 8th of 
February 1923, that the former guardian 
should hand over possession of the said 
house. to the new guardian and that he 
should pay over the rent which he collect- 
ed in respect'of it. This order apparently 
was passed on the supposition that inasmuch 
as the former guardian was -actually in 
possession of the House he was bound to. 
account to Lhe minor. 

When an amin was deputed to go and 
hand over possession of the house to the 
new guardian he was resisted by A/wsammat 
Janno who had got the house locked 
Format delivery of possession, 
therefore, could not be effected. The appel- 
lant has also not made good any rent 
which he had collected from the tenants 
though professedly not on behalf of the 
minor, The learned Judge accordingly 
has fined the appellant for his disobedi- 
ence of the previous-order. The date of 
the order given in the judgment under 
appeal is wrong, the correct date being the. 
Sth of February 1923. 

- It is true that so long as an order passed 
by. a competent Court with jurisdiction 
stands any disobedience of it would-be an 
offence under s. 45 of the Guardians and 
Wards Act. The mere fact that there was 
some irregularity in passing it would not 
be a good defence. But as we findin this 
case that the previous order directing the 
appellant to deliver possession of the house 
to the new guardian. and-pay over the 
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rents realized by him. had been passed 


‘without any enquiry into the matter we 


can revise it. It is not suggested by the 
learned Vakil for the respondent that 
Fagir Muhammad entered into possession 
of the house originally on behalf of the 
minor nor is it anywhere suggested that 
at any time during the period of his 
guardianship he admitted that he was 
holding possession over it on behalf of the 
minor. The attitude of Faqir Muhammad 
all along had been that the house did not 
belong to the minor. It, therefore, seems to 
me that Faqir Muhammad should not 
have been compelled to hand over posses- 
sion of the house to the new guardian or 
to pay over ils rent when he was not 
put in possession ofthe house on behalf 
of the minor. If the house,really belongs 
to the minor it will be open io the new 
guardian to take legal steps to recover ils 
possession. The learned District Judge can- 
not in the proceedings under the Guardians 
and Wards Act compel the- former guar- 
dian to hand over possession of the house 
which he does not admit. to belong to 
the minor and over which he never obtain- 
ed-possession as guardian of the minor. 
The order previously passed had, therefore, 
been passed with a material irregularity 
in the exercise of jurisdiction inasmuch 


as there had been no proper enquiry made: 


at all. As that order-was not appealable 
it is open to the Highs, Court to set it 
aside on the revisional‘side. I am, there- 
fore, of opinion that it must be held that 
the previous order was passed with material 
irregularity and is not binding on the ap- 


pellant Fagir Muhammad and that, there- 


fore, his conviction for disobedience of it 
was not a-proper one. It seems to me 
that the question of the title to the house 
should be litigated in a regular suit 
_ brought by the new guardian, ifso advised, 
against Faqir Muhammad or Musammat 
Janno or whoever else may be in possession. 
I would, therefore, allow this -appeal and 
setting aside the order of the District 
Judge dated the 9th of August 1923 and 
conviction of the appellant direct that the 
fine, if paid, should be refunded. 
Daniels, J.—I concur in allowing the 
appeal. I am not prepared in thése pro- 
ceedings to revise an order which is not 
directly before us and’ against which no 
,, revision has been filed. I am not satisfied 
that in this appeal we are precluded from 
taking notice of the fact that the order 
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for disobeying which the appellant has 
been fined was passed without there being 
any evidence whatever on the record to show 
that the appellant was in possession of this 
house on the minor's behalf. On this ground 
I concur in allowing the appeal. 

By the Court.—The order of the Court 
is that this appeal is allowed and the order 
of the District Judge dated the th of 
August 1923 and also the conviction of the 
appellant are set aside, and it is ordered 
that the fine, if paid, be refunded. 


Z. K. Appeal allowed. 
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PRIVY COUNCIL. 

APPEAL From THB OALCUTTA HIGH Court. 
March 27, 1925. 
Present:—Viscount Haldane, Lord 
Dunedin and Lord Darling. 
UDOYCHAND PANNALAL—-PETITIONER 
TENSUS ` 
P. E. GUZDAR AND Co.—Responpents. . 

Civil Procedure Code (Act V of 1908), s. 109--Cross- 
claims for damages—Award, suit to set aside— 
Valuation of suit below ten thousand rupees—aA ppeal 
to Privy Council—Cross-claim for damages, whether 
property involved in suit—Leave, whethér can be 
granted. i 

Petitioner entered into a contract for sale of good 
with the respondents and the contract gontaincd 
clause that all disputes arising out of the, sale should 
be settled by arbitration. A dispute arose and was 
referred to arbitration and an ex parte award was 
made but was,set aside by the Court. Against the 
order setiing aside the award respondents preferred 
an appeal. In the meantime petitioner filed a suit 
claiming the damages which he had claimed in the 
arbitration but the suit wag stayed on the application 
of the respondents. Petitioner appealed against the 
order of stay. Respondents’ appeal against’ the order 
setting aside the award and petitioner’s appeal 
against the stay order were both eventually dismissed, 
The parties again betook themselves to arbitration 
and as the arbitrators were unable to agree ex parte 


.awards were made one in favour of the petitioner 


for Rs. 81,000 and the other m favour of the respond- 
ents for Rs. 3900. The High Court on the appli- 
cation of the respondents set aside the award in 
favour of the petitioner.» The petitioner then filed 
a suit to set aside the award in favcur of the re- 
spondents which was decreed but was dismissed on 
appeal. Against this order of dismissal retitioner 
applied fer leave to appeal tothe’ Privy Council 
which was refused. Petitioner then made an appli-e 
cation to the Privy Council- for -special leave to 


appeal: > fia eee md 
Held, (1) that the case did not fall under sub-s, (c) 


= 


- 446 


of s. 109 of the C. P, C. inasmuch as the High Court 
had refused to certify ib under that sub-section; 
446,-col, 2.] 

(2) that the case did not fall under sub-s. (a) of 
s. 109 of the C. P. C., inasmuch as the subject-matter 
of the suit was only Rs. 3,900; [ibid.] 

(3) that the case did not fall within the purview of 
sub-s. (b) of s. 109 of the O. P. C., inasmuch as the 


` petitioner's right to recover damages against the 


respondent was not consequential on the result of 
the present suit and was too remote to be entitled 
to the description of being property indirectly in- 
volved in the issue of the suit within the meaning of 
sub-s. (b)of s. 109 and that consequently petitioner 
was not entitled to come up in appeal to-the Privy 
Vouncil. [p. 447, col. Lj 

Appeal against the judgment and decree 
of the Caleutta High Court, dated the 28th 
July 1922. 

Messrs. De Gruyther, K. C., and J. M. 
Parikh, for the Petitioner. 


Sir G. Lowndes, K. C., and Mr. E. B. 


Raikes, for the Respondents. 

E JUDGMENT. 
Lord Dunedin.—The question raised 
by this petition is as to the meaning of 


's. 110 of the ©. P. C. The circumstances 


which have given rise to ib are peculiar 
and complicated. They arise out ofa con- 
tract for sale of goods made by the re- 
spondents with the petitioner. In the 
contract of sale there was a provision that 


‘all disputes arising out of the sale should 


be settled by arbitration. A dispute did 
arise and cross-claims were made. The 
parties commenced arbitration proceedings, 
but disagreed. as to appointment of arbi- 
trators. An arbitrator -appointed by the 
respondents made an ex parte award in 
their favour, but this was set aside by 
the Court. New arbitrators chosen in a 
manner’ ordered by the Court were then 
appointed. Another ex parte award was 
made and this also was set aside. Against 
this order setting it aside the respondents 
appealed. The petitioner then filed a suit 
claiming the damages he had sought in 
the arbitration. This was met by an ap- 
plication to stay the suit pending the dis- 


‘posal of the above-mentioned appeal, or 


otherwise until the matter was settled by 
arbitration. 
stay. The petitioner appealed against that 
order. The Court of Appeal then took up 
this appeal and the appeal before men- 
tioned and it dismissed both appeals, the 
date of the dismissal of the last mentioned 
being the 28th July, 1922. The par- 
ties then again betook themselves to 
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,amount of value, 


The High Court granted the. 


(88 1. O. 1925) 
made, one in favour of the petitioner for 
Rs. 81,000 odd, the other in-favour of the. 
respondents for Rs. 3,900 odd. ; 

On the 5th December, the High Court, 
on the application of the respondents, set 
aside the award in favour of the petitioner. 
The petitioner then raised a suit to set 
aside the award in favour of the respond- 
ents; and it is in this suit that the petition’ 
comes before the Board. The High Court 
in its original jurisdiction set it aside, | 
but on appeal the Appeal Court reversed 
and dismissed the suit. The petitioner 
applied for leave to appeal, but this was 
refused upon the ground that the sum 
involved was neither directly nor indirectly 
of the value of Rs. 10,090. 

The only question, therefore, is whether’ 
the case falls within the words of s. 110; 
that section is as follows:— 

“110. In each of the cases mentioned in 
cls. (a) and (b) of s. 109, the amount or 
value of the subject-matter of the suit in 
the Court of first instance must be ten 
thousand rupees or upwards, and the 
amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council 
must be the same sum or upwards, , 

or the decree or final order must involve, 
directly or indirectly, some claim or ques- 
tion to or respecting property .of like 


and where the decree or final order 
appealed from affirms the decision of the 
Court immediately below the Court passing 
such decree or final order, the appeal must 
envolve some substantial question of law.” 
Now, it is clear that the present case ~ 


does not fall under the first paragraph be- E 
cause the actual subject ofthe suit is only 


Rs. 3,000 odd. Nor does it fall under sub- 
s. (c) of s. 109, which is as follows:— 

‘(c) from any decree or order, when the 
case, as hereinafter provided, is certified to 
be a fit one for appeal to His Majesty in - 
Council,” : 

because it has not been certified. It is, 
therefore, ifat all, under the second para- 
graph ofs. 110. ‘The learned Judges of the 
High Court have held that it does not so 
fall upon the ground that here what is 
affected directly or indirectly is not pro- 
perty. The appellant argued that it must 
be property because the right which the 
petition has to make good was the claim 
of right which, in the nomenclature of 


* arbitration. Again the arbitrators were 


English Law, is called a chose in action, and +° 
unable to agree and ex parte awards were 


. because the transference of such rights is 


[88 I. C. 1925] 


a ‘with in the Transfer of Property 
ct. : 

Their Lordships are not inclined to 
attempt any precise definition of the word 
“property.” The C. P. C. has not done so, 
and any definition might not be found in 
the future precisely to fit the circumstances 
which the kaleidoscope of actual experience 
‘may produce. But they think that the 
present is not a case where the issue of 
this suit can be said directly or indirectly 
to involve other property. Let the situation 
be considered. If this appeal were allowed 
and were successful, what would be. the 
position? The petitioner would indeed get 
rid of his present liability to pay Rs. 3,000 
but that is the subject-matter of the suit 
and is not of the value of Rs. 10,000. What 
then? The first thing that he would have 
to do would be to get rid of the judgment 
of the 23th July 1922, staying his suit. 
Against that judgment he did not appeal, 
and he feels that so much that’ he has 
appended to the present petition a further 
- prayer to be allowed to appeal against 
that order, He would have to be successful 
in that appeal and then also he would 
have to succeed on the merits of his suit, 
and not till then would he be in possession 
of anything tangible in the way of money. 

Their Lordships think that this is not 
really consequential on the present decree 
and too remote to be entitled to the de- 
scription of being property indirectly involv- 
ed in the issue of this suit. It must 
always be kept in view that no real mischief 
can arise from not allowing a very wide 
construction of the section, because such 
eases, if worthy of being tried by a higher 
Tribunal, can always be dealt with under 
sub-s. (e) of s. 109. 

Their Lordships will humbly advice His 
Majesty to refuse the prayer of the peti- 
tioner with costs. 

Z. K, Prayer refused. 


Solicitors for the Petitioner: —Messis. 


Downer, Johnson & Co. 
Solicitors for the Respondents:—Messrs. 


Watkins and Hunter. 
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‘ALLAHABAD HIGH COURT. 
Seconp Orvin AppeaL No. 1137 or 1923. 

March 13, 1925, . 

; Present:—Mr. Justice Stuart. 

RAM SARUP AND ANOTHER—PLAINTIFFS 

` —-APPELLANTS 
VETSUS 
GAYA PRASAD—DRFENDANT— 
vo À RESPONDENT, 

Agra tenancy Act (II of 1901), ss. 16}, 165—Sui 
for profits against legal representative of < peer 
lambardar—Profits, calculation of, basis of. 

Where a suit for profits is brought not against the 
lambardar himself but is brought after his death 
against his successor-in-title, the latter is not liable - 


to account for profits which his predecesso 
failed to collect or which he a ili to ian 


’ 


‘uncollected owing to negligence or misconduct. In 


such a case profits can be awarded only : 
of a) oc ‘[p. 448, col. 1.) Y OR te ese 
arat Singh v. Tej Singh, 43 Ind, Cas. 636- - l 
k 7 J. p a distinguished. PPr ADA 
ıp Singh v. kam Charan, 29 A. 15:3 A.P. í 
A. W. N. (1906) 252, followed. 3 A. D. J. 608; 


Second appeal against a decree of the 
District Judge, Farrukhabad. d : 
12th April 1923, = ` ER 

r. K. N. Katju, forthe Appellants. 

Mr. Gulzari Lal, for the a 


JUDGMENT. —The suit out of - which 
this appeal arises was brought under s. 165 
of the Tenancy Act by certain zemindars 
for profits. During the period in which the 
profits have hecome due Ram Dayal was. 
lambardar. Ram Dayal had, however, died 


-before the suit was brought and it was 


sought to obtain the profits from-his sons 
as his representatives. The Trial Court 
awarded profits on a basis of demands 
The lower Appellate Court hag awarded 


profits on a basis of collections. 


In second appeal itis asserted t 
profits should have been given on eg Pe 
of demands andin support of that propo- 
sition reliance is placed upon the authority 
of the Full Bench decision in Bharat 
Singh v. Tej Singh (1). That decision does 
not, however, support the appellant's conten- 


tion, In the suit out of which the appeal 


decided in Bharat Singh v. Tej Singh (1) 
arose the suit was one brought under s. 164 
against the lambardar and the Full Bench 
decided: that where a suit had been brought 
against a lambardar and he had died durine 
its pendency the provisions of sub-s. (2), s, 164 
had application and that a decree should be 
given for sums which had not been collect- 
ed owing to the negligence or misconduct 
of the lambardar as against the assets left 


(1) 43 Ind. Cas, 636; 40 A. 246; 16 A L J.193 (F, B. 


w 
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by him in the hands of his heirs. But this 
. decision inno way overruled the previous 
decision of a Bench ofthis Court in Dip 
Singh v. Ram Charan (2) in which it was 
held that the successor-in-title of a deceased 
lambardar in a suit which was not brought 
against the lambardar but brought after 
his death was not liable to account for 
profits which his predecessor had failed to 
collect or which he permitted to remain 
uncollected owing to negligence or miscon- 
duct. That was also a-suit under s. 165. 
But thereit is to be noted that the actual 
lambardar sued was not the lambardar who 
was guilty of the misconduct and negligence. 
In that case one lambardar had been negli- 
- gent, had then died and the suit had been 
brought against another.lambardar who 
had been guilty of no misconduct. 

I read the Full Bench ruling to have 
application only to suits under s. 164. This 
is a suit under s. 165. The descendants of 
the deceased lambardar are In no worse 
position than any other co-sharer. The 
special provision by which a lambardar or 
his heirs, legal representatives, executors, 
administrators and assigns are liable for 
sums remaining uncollected owing toneg- 
ligence and misconduct does not apply to 
the defendants here as co-sharers in spite 
of the fact that they are also. the heirs of 
the lambardar. 

~The learned District Judge arrived ata 
correct: decision on the point. | dismiss 
this appeal with costs on théthigher scale. 

Z. K. Appeal dismissed. 
(2) 29 A.15; 3 A. L. J. 608; à. W. N. (1906) 252, 


imaman el 
` 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No, 88 or 1924. 
~ April 30, I925. | 
Present:—Mr. Justice Sulaiman and 
` Mr. Justice Daniels. 
Lala TULSHI RAM-—PLAINTIFE 
—APPELLANT 
; VETSUS 
DAYA RAM—DEFENDANT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XVII, r-8 
Date fixed for taking oath—Oath not taken—Pro- 
cedure—Court, whether can proceed to decide suit on 
materials on record. ` l l 
he parties to a suit agreed to have the suit decided 
in accordance with an oath to be taken by one of them. 
The Court fixed a date for the oath to be taken. On 
the date fixed, the oath was not taken and the Court 


R vt = i F y on 
PULSHI RAM v. DAYA RAM. 
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purporting toact under the provisions of r.3 of 
O. XVII of the O. P. O. proceeded to decide the case 
on the materials on the record giving the parties-no 
opportunity of producing any further evidence : 

Heid, that r.3 of O. XVII of the C. P. C. had no appli- 
cation to the case and that the proper course for the 
Court was to direct the suit to proceed: and to be 
decided on the merits after allowing the parties an 
opportunity to produce all the evidence that they 
wished to produce. 

First appeal from an order of the District — 
J r Meerut, dated the 25th March 
1924. 

Dr. N. C. Vaish, for the Appellant. 

Mr. K.C. Mital, for the Respondent. 

JUDGMENT.—This is an appeal 
against an order of remand under the follow- 
ing circumstances. In the course of the 
plaintiff's evidence the plaintiff agreed that 
if the defendant would take an oath holding 
one of his sons in his lap with his hand 
placed on the son’s head he would accept 
it. The defendant agreed to do this, and 
a date was fixed for the required oath to be 
taken and for no other purpose. We may 
point out that the oath in question was one 
which it was not permissible to the Court 
to allow to be administered in view of s. 8 
of the Oaths Act of 1873 as ıt was an oath 
affecting a third person. The Court; there- 
fore, acted’ wrongly in fixing a date for the 
oath to be taken. On the date so fixed the 
defendant asserted that he was unable to- 
produce his son as the plaintiff had persuad- 
ed his wife not to allow her son to come. 
This allegation so far as it concerned the 
plaintiff may have been, and very likely 
was false. However that may be, it was 
impossible for the oath to be taken on that 
date. The learned Munsif applied the pro- 
visions of O. XVII, r.3, C. P. C., and without 
giving the parties an opportunity of pro- 
ducing any further evidence proceeded to 
decide the case on the materials on the 
rscord. The learned Judge holds and we 
agree with him, that thisis not the correct 
course to take, and that O. XVII, r. 3, has 
no application to these circumstances. The 
proper course was to direct the suit to pro- 
ceed and.to be decided on the merits after 
allowing the parties an opportunity to 
produce all the evidence they wished to 
produce, Weaccordingly dismiss the appeal 


‘with costs, 


Z, K. Appeal dismissed. 


[88 I. G. 1995) 


SIND JUDICIAL COMMIS- 
-SIONER’S COURT. 
CRIMINAL REVISION APPLICATIONS NOs.. 
38, 67 anp 68 oF 1921. 
June 20, 1921. 
Present:—Mr. Kennedy, J.C, and 
Mr. Aston, A. J. C. - 
PITUMAL-— APPELLANT— APPLICANT ` 
VETSUS 
EMPEROR—Opposite PARTY. . 

Criminal Procedure Code (Act V of 1898), ss. 162, 
360—Statement before Police—Oral evidence, whether 
admissible—Evidence Act (I of 1872), ss. 80, 92— 
Omission to read deposition to witness, effect of. 

It is not necessary under s, 162 of the Cr. P. CO. that 
statements made tothe Police in the course ofan 
investigation should be reduced to writing. Section 91 
of the Evidence Act has, therefore, no application and 
it is open to the prosecution to prove by the oral 
statements of the Police Officer what the conlents of 
the statements made to the Police by the witnesses 
were. [p. 450, col. 1.] 

No amount of pressure of work and inconvenience 
and other considerations of that kind in the slightest 
degree can justify any Court for the deliberate breach 
of the provisions ofthe law. Section 360 is direct 


- and positive and instructions laid down by the law to 


the administrators of the law should be rigorously 
complied with both in the interests of the accused, 
Court and witnesses. [p. 450, cols. 1 & 2.] 

If a statement is properly recorded under s. 360 
then under s. 80 ofthe Evidence Acta strong pre- 


` sumption arises that the deponent stated in his evi- 


dence what appears in the deposition. If, however, 
s. 360 is not complied with, that presumption does not 
arise, and it is necessary for the person who alleges 
that the memorandum, which purports to be a de- 


‘position, but has been irregularly recorded, is accu- 


rate, to prove that it is accurate, if its accuracy is 
challenged. [p. 450, col. 2; p. 451, col. 1.) 

The omission to read out a deposition to a witness 
as required by s. 360 of the Cr. P. O. does not neces- 
sarily render it inadmissible in evidence, at any rate 
against a person charged with abetment of perjury 
and itcan also be proved by extraneous evidence 
notwithstanding s. 91 of the Indian Evidence Act. 
[p. 452, col. 2.) 

Applications to revise the judgment of 
Mr. Madgavkar, Additional Judicial Com- 
missioner. ; 

Mr. S. G, Velinkar, for the Applicant. 

Mr. Motiram Ldanmal, for the Crown. 


JUDGMENT. 

Kennedy, d. C.—In this case one 
Bachumal alleged that he entrusted one 
Bohar with 200 empty gunny bags to 
earry.to the Salt Works at Marypur and 
also gave him Rs. 2 in his shop at Karachi. 
It appears that Bachumal found that 
Bohar had not made the use of those 
gunny bags and the rupees which he has 
expected and consequently Bohar was pro- 
secuted.. An investigation was made by 
the Police and in the course of that in- 


29 
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vestigation threé coolies, Gangu, Aloo 
and Mehar employed by Bachumal made 
certain statements to the Police in the in- 
vestigation under s. 162, Cr. P. C., which 
tended to show that the gunny bags and 
rupees had been entrusted as alleged. 
Prosecution was, therefore, launched against 
Bohar. But at the trial Gangu, Aloo and 
Mehar are said to have made statements 
contradicting their statements made to 
the Police which revised statements tended 
to show that the gunny bags and rupees 
were- not so entrusted -to Bohar. Even- 
tually Gangu, Aloo and Mehar were pro- 
secuted for making false statements in a 
judicial proceeding and one Pitumal was 
prosecuted for abetting such false state- 
ments. All parties were convicted. Pitumal, 


Gangu, Aloo and Mehar appealed to this 


Court in its Sessions Court Jurisdiction 
and their appeals were dismissed, Pitumal 
alone now comes. here in revision. i 

According to the principles always ap- 
plied to revisional applications we .shall 
not consider the facts. There is evidence 
which if believed (as it has heen by two 
Courts), establishes that the statements 


. made by Gangu, Aloo and Mehar were 


false and that Pitumal incited them to make. 
them. L confine myself, therefore, to the 
legal points which have 
favour of Pitumal. 

Such legal points are three. 

In the first place, it appears that the 
false statements which form the ground 
of the present charge are not the state- 
ments of Gangu, Aloo and Mehar. that 
they did not see the delivery of bags and 
money to Bohar, but are statements that 
they did not state tothe Police that they: 
had seen such delivery. It is urged that 
even assuming Pitumal was guilty of 
suborning of perjury in respect of the 
delivery, ib is not likely he could have 
suggested these particular false statements 
to Gangu, Aloo and Mehar. and that he 
would have confined himself to urging 
them to slafe that they had not seen the 
delivery of gunny bags and rupees to 
Bohar. But it seems to-me thatthe false 
statements for the making of which Gangu 
Aloo and Mehar have been convicted are 
so closely connected with the false state- 
ments which Pitumal may have been con- 
sidered likely to have suggested to them 
to make, that he must be held responsible 
for the statements so made -by Gangy: 
Aloo and Mehar justasif A incites B to 


been urged in. 


pad 


450 
kill C with a club and B meets C and 
stuns him with a club and then 
strangles him, it is impossible to hold that 
A is not guilty of abetment of murder 
by B of C. 

Another point taken is that there is no 
actual evidence as to what statements made 
to the Police were. Jt appears that as 
usual the statements of Gangu, Aloo and 
Mehar made to the Police were reduced 
to writing under s. 162, Or. P. C. These 
tipens are lost and are, therefore, not in 
evidence. But as a matter of fact itis not 
necessary under s. 162 that statements 
made in such an investigation should be 
reduced to writing. Section 91 of the 
Evidence Act, therefore, has no applica- 
tion and it is quite open tothe prosecu- 
tion to prove (as it has done in the pre- 
sent case by the oral statements of the 
Police Officer what the contents of the 
statements made to the Police by the wit- 
nesses were). 

The third point is really the crucial 
point in the case and that is whether 
there is any evidence as to what the state- 
ments of Gangu, Aloo and Mehar in the 
trial of Bohar to the Magistrate were. We 
are still rather in the dark as to what 
the language of the Court of the City 
Magistrate is whether English or Sindhi, 
and consequently it is somewhat difficult to 
ascertain which of the statements, namely, 
the statement taken by the Magistrate in 
English or the statement taken by the 
Sheristedar in Sindhi is the deposition. 
But nothing turns upon this because it is 
not disputed that the two statements re- 
corded are identical, thatis to say, that the 
Sindhi record and the English memorandm 
contains the same statements. What is 
important, however, is this that the state- 
ments so contained whether in the English 
memorandum or the Sindhi memorandum 
(whichever is to be considered as the 
depositions of Gangu, Aloo and Mehar) 
were not read over to the deponents in the 
presence of the Court and the accused as 
“they should have been under s. 360, Cr.P.C. 
It is necessary to. express here with much 
emphasis that no amount of pressure of 
work and incovenience and other considera- 
_ tions of that kind in the slightest degree 
‘van justify any Court for the deliberate 
breach of the provisions of the law. Sec- 
tion 350 is direct and positive and in- 
structions laid down by the law to the 
administrators of the law should be rigo- 
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rously complied with both in the interests 
of the accused, Court and witnesses. Then 
what is the effect of the neglect of the pro- 
visions of s. 360 ? l 

It is urged on behalf of the applicant 
by his Counsel that in this case the effect is 
this: 

The law having laid down certain for- 
malities for completion of the deposition, 
and those formalities not being fulfilled 
there is no deposition. Under s. 91 of the 
Evidence Act no extraneous evidence can 
be given asto what the witness said other 
than his deposition and consequently there 
being no deposition, it is impossible for 
the Court to ascertain what the accused 
person said in Court when he was the 
deponent. Therefore, it is impossible to 
establish against the applicant the charge 
of perjury. But this seems to me to push 
the matter beyond what is reasonable and 
what the law lays down. It seems to me 
if this view is correct the only logical con- 
sequence would be that when a deposition 
had not been read out it would be impossi- 
ble for any conviction to be had or to be 
upheld in appeal. 

It is only on the depositions that the 
Trying Court when writing its judgment ` 
and still more the Appellate Court can 
decide the case, and ifthe depositions are 
not admissible in evidence owing to non- 
compliance with s. 340 then the record is 
blank and the prosecution must fall. Now 
none of the Courts which have dealt with 
this question have pushed the matters to 
that extreme. At the most it has been 
said that such a deposition cannot be ad- 
mitted in evidence against the maker 
when he is being prosecuted for perjury. 
This is so far the question ofs. 91 goes. 
But this seems to me purely an arbitrary 
view and I cannot see how Courts can 
pick out certain provisions of s. 360 and 
say that failure to comply with such pro- 
visions render the deposition inadmissible 
against certain persons, whereas the failure 
to comply with certain provisions does 
not render such depositions inadmissible 
against certain other persons, It seems to 
me. the true way of looking to this ques- 
tion is this. lf a statement is -properly 
recorded under s. 360 then under s. 80 of 
the Evidence Act a strong presumption 
arises that the deponent stated in his evi- 
dence what appears in the deposition. If, 
however, s. 360 is not complied with, that 
presumption does not arise, and it is neces- 
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sary for the person who alleges that the 
memorandum, which purports to be a de- 
position, but has been irregularly recorded, 
is accurate, to prove that it is accurate, 
if its accuracy is challenged. Inthe present 
case the fact that these three people did 
make what appears to have been made in 
the so-called deposition is clearly estab- 
lished by extraneous evidence. I think, 
therefore, there can be no doubt that the 
deposition (as you may call it) was to ail in- 
tents and purposes a true record of the 
case and actually represented what was 
said in the Magistrate’s Court. But in 
the case of the deponent himself no doubt 
a further consideration arises. If s. 360 
is complied with the deponent has always up 
to the moment when he is dismissed from 
the Court a locus penitentic, ‘There have 
been cases in the experience of all of us 
when a witness has been telling a tissue 
of falsehood upto the time when his de- 
position is read out to him and he has 


then been touched by penitence or comes 


to the conclusion that he has taken too 
much risk and has resiled from his deposi- 
tion and has said in Court that his deposi- 
tion is false. In the case, therefore, where 
a deponent is being tried for making a 
false deposition and where the provisions 
of s. 360 have not heen strictly complied 
with, it would I apprehend always be open 
for the deponent to say that it was unjust 
that he should be prosecuted for a per- 
jured statement because if he had been 
giveh full opportunity he would have 
stated the truthin Court. Whether such 
plea. would avail when the deponent shows 
by his whole statement, and it also appears 
from the surrounding circumstances of 
the case that he intended to adhere to his 
false statement is another matter which is 
not before us. But I cannot see that the 
fact there is a loop-hole for the deponent 
would in any way assist the abettor, ‘The 
deponent may be so touched at the con- 
clusion of the statement by remorse or 
terror that he states tothe Court that the 


statement that he has given at the instiga-. 


tion of the abettor is false and thus correct 
the statement so recorded. But the abettor 
has no means of correcting the record 
or advising the’ witness to change his 
statements. The. abettor has no access 
to the witness while the witness is depos- 
ing: The remorse and the penitance of 
the witness arises spontaneously in his 
. gown mind. The abettor as such is functus 
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officio when he induces the witness to make 
a false statement, he is not entitled to the 
benefit of the penitance of his accomplice. 


‘So far, therefore, as the present charge 


goes even if Gangu, Aloo and Mehar hav- 
ing made these statements had had their 
depositions properly read over to them 
under s. 360 and then had ‘changed their 
story and admitted that they had made 


. these statements to the Police, I cannot 


myself see that that would in any way 
benefit Pitumal who, (it has been found by 
two Courts) incited Gangoo, Aloo and 
Mehar to get up in Court and swear that ` 
they had not said certain things which 
they had asa matter of fact said to the ` 
Police: 


It seems to me, therefore, that the views 
of the learned Additional Judicial Commis- 
sioner sitting as Sessions Judge are correct ` 
and I would, therefore, dismiss these revi- 
sion applications. 


Aston, A. d.C.—The petitioner Pitu- 
mal has been convicted of the offence of 
abetment of perjury. The principal ground 
on which he applies for revision is that 
the conviction was bad because the state- 
ments of the alleged perjurers Gangoo, 
Aloo.and Mehar were not recorded in ac- 
cordance with the provisions of law. 
Gangoo, Aloo and Mehar gave their evi- 
dence in the Sindhi language, the Sheriste- 
dar recorded their evidence in Sindhi and 
the learned Magistrate recorded an Eng- 
lish translation repeating it sentence by 
sentence in English in the presence of the 


‘Pleaders who appeared forthe prosecution 


and the defence before he wrote it down. 
The record was not translated nor read 
to the witnesses as required by s. 360 of 
the Cr. P. C., 1898. A large number of 
cases have been cited in support of the 
proposition that where a prosecution for 
perjury is based on a deposition which has 
not been taken in accordance with law 
Within the meaning of s. 80, the deposition 
is altogether inadmissible in evidence 
against the alleged purjurer. In Kama- 
ichinathan Chetty v. Emperor (1) the deposi- 
tion ofa witness was read over to him by © 
a Court Clerk in a place where neither the 
Judge nor Vakils were present. It was 
held that his conviction for perjury could 
not be sustained and that the deposition 
should not have been admitted in evidence, 


(1) 28 M. 308; 2 Cr. L, J. 756, 
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In In re Nallurt Chenchiah (2) where a 
deposition was not read over and interpret- 
ed to a witness it was held dissenting 
from the principle laid down in Meango v. 
Baviah (3) that the omission to read over 
and interpret the deposition was not a 
mere irregularity but rendered the record 
inadmissible in proof of the deposition under 
s. 91 of the Evidence Act as the guarantee 
provided by law for its accuracy had been 
substantially ignored and because it . was 
dangerous and against public policy to 
‘make a witness liable on such a wholly 
unsafe record. In Emperor v. Mayadeb 
Gossamt (4) a deposition was made in 


Assamese. The Judgerecorded it injEnglish, 


he did not sign it nor was it read over to 
the witness or translated. It was held that 
the deposition was not admissible against 
the witness in a charge of perjury. In 
Iemperer v. Jogendra Nath Ghose (5) the 
Court held that s. 360 of the Cr, P. C. 
required the evidence of a witness to be 
read over to him in the hearing of the ac- 
cused or his Pleader, so as to enable. the 
latter to correct any mistakes in it and 
that the reading of the witness himself 
was not a compliance with the section and 
rendered the record inadmissible in a sub- 
sequent trial against him under s. 193 of 
the Penal Code, . In Ramesh Chandra Das 
v. Emperor (6) the Court no doubt held 
that the perusal by a witness of his deposi- 
tion was a substantial compliance with 
O. XVIII, r. 5 and that such deposition was 
admissable in evidence on a subsequent 


trial of the deponent but this was a deposi- ” 


tion under the ©. P. C. and the Court ex- 
pressly distinguished rulings under s. 360 
of the Cr. P. C, In thecase of Imam Din 
v. Niamat Ullah (7) where the evidence was 
not. read out to a witness, it was held that 
his conviction for perjury could not be 
sustained. So tooin Kartar Singh v Em- 
peror (8) where it was pointed out that the 
omission deprived the deponent of the 


(2) 50 Ind. Cas. 987; 42 M. 561; 36 M. L. J. 296; 9 
= a ig (1919) M. W. N. 183; 25 M. L. T. 356; 20 ‘Or. 
379 


(3) 45 Ind. Cas.-507; (1918) M. W. N. 239; 7L.W. 
435; 19 Or. L. J. 603; 24 M. L. T. 242, « 

(4) 6 ©, 762; 8 C. l. R. 292; ; 3 Ind. Dee. (x. s.) 494. 

(5) 24 Ind. Cas. 571; 42 O. 240; 18 C. W. N. 1242; 15 
Cr. L. J. 483. 

(6) 50 Ind. Cas. 660; 46 C. 895; 23 C. W. N. 661; 29 
CO. L. J. 513; 20 Or. L. J. 324. 

(7) 58 Ind. Cas. 830; 1 L. 361; 21 Gr. L. J. 830; 10 
P. W. R. 1920 Cr. 

“ (8) 39 Ind. Cas. 847; 12 P, R, 1917 Cr; 15 P. W. R. 
1917 Or; 18 Or. Lr d. 607, 
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locus ` pænetentiœ." For the prosecution 
reliance is chiefly placed on the judgments 
of Richardson, J., and Beacheroft, J., in 


` Elahi Baksha Kazi v. Emperor (Y9) on the 


judgment of Richardson, J., in Ramesh 
Chandra Das v, Emperor (6) and of Sir 
Lawrence Jenkins, ©. J., in Jyotish Chandra 
Mukerjee v. Emperor (10). It was pointed 
out that in Adyan Singh v. Queen-Empress 
(11) the Appellate Court held that a Ses- 
sions Judge was wrong in rejecting de- 
positions tendered by the defence to con- 


tradict certain witnesses on the ground that ` 


the requirements ofs. 360 of the Cr. P. O, 
had not been complied with. Reliance was 
also placed on In re Bogra (12) where Mr, 
Justice Miller expressed the opinion that 
the presence of the Judgeand Vakils at the 
reading of a deposition is not required for 
the protection of the witnesses but to make 
sure that the deposition is correctly record- 
ed and that the accused or the Crown or 
the defendant or the plaintiff is not pre- 
judiced. And that when a deposition has 
been read over to a witness and he has ad- 
mitted it to be correct no good reason exists 


why his admission so far as he’is concerned 


should not be regarded as proof of its cor- 
rectness. 

The question of law is res integra so far 
as this Court is concerned. For the reasons 
mentioned by Mr. Justice Beachcroft in 
Elahi Baksha Kazi v. Emperor (9), Iam of 
opinion that the omission to read over a 
deposition to a witness does not necessarily 
render the deposition inadmissible in evi- 
dence. . ‘he omission removesthe presump- 
tion arising under s. 80 of the Indian Evi- 
dence Act since the document has not been 
framed in accordance with law. It also 
seems to me to impair the value of the 
deposition from an evidentiary point of 
view, since asafe guard laid down by the 
Legislature has been neglected. And in 


-certain circumstances the omission’ might 


be fatal, The circumstances in the present 
case, however, are in my opinion distin- 
guishable. 
the person who committed the alleged per- 
jury but he is charged with abetment of 
the offence assuming the existence of a 


(9) 45 Ind. Cas. 258; 45 C. 823; 27 C. L. J. 377; 22 0, 
W. N. 646; 19 Or. L. J. 498. 

(10) 4 Ind. Cas. 416; 38 ©. 955; 14 ©. W. N. 82; 10 
Cr. L. d. 581, 

(11) 13 0. 121: 6 Ind: Dec. (N. s.) 579. 


(12) 7 Ind. Cas, 414; 34M.l41; 8M. L, T. 1145. 


KN M. W.N. 435; 20 M. L. d 943; 11 Cr. Lid, 
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Pitumal, the petitioner, was not - 
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locus peenitentie for witnesses, it cannot be 
‘suggested that there was any locus peniten- 
tie. So faras the abettor was concerned, 
his offence was complete as soonas the 
abetment took place. The evidence shows 
that the actual deponents subsequently ad- 
mitted that the records were correct. A 


double version exists for purpose of com-. 


parison in the Sindhiand English languages 
of what the witnesses said, The English 
version was read out sentence by sentence 
by the Magistrate and Pleaders for the pro- 
secution, and defence were present in that 
- and they were in a position to inform the 
Magistrate if any error arose. ‘The two 
versions are available for comparison even 
now and from first to last there has not 
been a suggestion that any mistake was 
made in the record of the deposition. I 
think there can be no reasonable doubt 
in the circumstances that the witnesses 
stated in evidence what they are alleged 
to have stated in the depositions and that 
they intentionally made the statements 
attributed to them, 

With regard to the question of abetment 
“there appears to me to have been suff- 
cient evidence to- justify a finding that 
the petitioner committed the offence and 
there appears to me no ground for us in 
revision to interefere with that finding. 
Similarly although there is no -direct evi- 
dence that the petitioner tutored the wit- 
nesses to make the statements the subject 
of the.charge there appears to meto have 
beeh sufficient evidence to justify an in- 
ference that the statements were made in 
consequence of abetment by the petitioner. 

With reference to the objection that oral 


evidence was admitted to prove statements: 


made by the witnesses to the Police the 
procedure adopted appears to me to be 
correct. The examination of a witness by 
a Police Officer under s. 162, Cr. P. C. does 
not appear to me to come within the class 
of documents referred to ins. 91 of the 
Indian Evidence Act. 
enacts that the statement if taken down in 
writing shall not be signed and the correct 
procedure for proving statements made to 
the Police seems to me to put the Police 
Officer in the witness-box to-depose to the 
statements giving him an opportunity of 
refreshing his memory if necessary. 

For the reasons mentioned I agree with 
the. learned Judicial Commissioner thatthe 
conviction andsentencesshould beconfirmed. 

K. S, D, Conviction confirmed, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1007 ‘or 1924. 
March 13, 1925, 
Present: —Justice -Sir Henry Scott- 
Smith, Kr., and Mr. Justice Zafar. Ali. 
EMPEROR— APPELLANT 


VETEUS 


RAM KARAN-— ACCUSED—RESPONDENT, 

, Criminal Procedure Code (Act V of 1898), s. 417— 
Evidence Act (I of 1872), s. 114, Tllus. (b)—-Penal Code 
(Act XLV of 1860), s. 802—Acquittal, appeal -against 
-—Inierference, when justified—Approver, statement of 
—-Corroboration—-A ceused seen talking to deceased. 

An order of acquittal arrived at upon evidence 
should not as a rule be set aside unless the Appellate 
Court holds it to be manifestly wrong or perverse or 
unless it can be said that the Court which tried the 
case has manifestly erred. An order of acquittal 
should not be set aside merely because the Appellate 
Court is of opinion that if it had been trying the case 
itself it would have arrived at a different conclusion. 
[p. 455, col. 2.] 

Two little girls were collecting fodder near their 
village and the accused was seen ‘talking to them 
shortly before sunset. Two days afterwards the 
bodies of the girls were discovered lying in a field 


. with injuries on their persons which indicated that 


their death was dueto violence. An approver gave 
evidence that the girls had been put to death by the 
accused and himself for the sake of their orna- 
ments : : 

Held, that the evidence that the accused was seen 
talking tothe girlson the evening ‘on which they 
disappeared did not amount toa material corrobora- 
tion of the approver's statement. [p. 454, col. 2.] 


Appeal from the order of the Sessions 
Judge, Hissar, dated the 26th June 1924. 

Kanwar Dalip Singh, Government Ad- 
vocate, for the Appellant. 

Mr. Edmunds, for the Respondent. 


JUDGMENT.—This is an appeal by 
the Local Government under s. 417, Cr. P. 
C., from the order of the Sessions Judge 
of Hissar acquitting Ram Karan of the 


‘murder of two little girls aged 8 and 10 


years respectively under s. 302, Indian 
Penal Code, and also of robbery under s: 
394, Indian Penal Code. Sunehra was also 
tried along with Ram Karan and was ac- 
quitted but no appeal has been filed 
against him. The two children Musammat 
Ladian and Musammat Kini were murdered 
near the village of Kheri Lochap on the 
evening of 10th March 1924, They were 
out in the’ field collecting fodder on the 
evening in question and when they did 
not return aftersunset enquiries were made 
and a search party went out to look for 
them but no trace could be found. It was 
suspected atthe time that the girls had 
been taken away from the fields to Mauza 
Bans in the Karnal District on account of 
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a marriage dispute and so no further action 
was taken except that some men were sent 
to that place to make enquiries. On the 
morning of the 12th March one Musammat 
Rukmani (P. W. No. 7) while collecting 
fodder in her husband’s field in Mauza 
Kheri Lochap found the bodies of the two 
girls in the field. She gave information 
in the village, a party went out to the 
spot where the bodies were and one of 
them’ came back and informed Sheoli 
(P. W. No. 2) uncle of Musammat Ladian. 
He proceeded forthwith to the Police Station 
Narnond whichis distant 54 kosand made 
the First Information Report. In this he 
stated that Musammat Kini had a pair of 
silver karis, anda pair of chhatl karas on 
her feet and Musammat Ladian had a 
pair of chhail karas when they had gone 
out to collect fodder and that these orna- 
ments’ were missing from the bodies when 
they were found. In this report no suspi- 
cion was directed against any person in 
particular. The principal witness in the 
case is Kamal-ud-Din (P. W. No. 3) a youth 
aged 17 years who has been examined as 
an approver and whose evidence is that 
he, Sunehra and Ram Karan used to gam- 
ble together and that they murdered the 
two girls for the sake of their ornaments 
in order to sell them and thus get money 
for. gambling. The story of Kamal-ud-Din 
is fully detailed in the judgment of the 
learned Sessions Judge and it is unneces- 
sary for us torepeat it. The main point 
which has to be seen is whether the evi- 
dence of this accomplice has been corroho- 
rated in material particulars against Ram 
Karan. There was no corroboration at all 
against Sunehra and on that account no 


doubt the Local Government did not think ` 


it fit to file an appeal against the order 
acquitting him. The main evidence be- 
sides that of the approver against Ram 
Karan is that of Thakaria (P. W. No. 9) 
who states that. he. saw Ram Karan stand- 
ing near the girls on the evening of the 
day of their disappearance at a place not 
very far distant from the field in which 
their dead bodies were found two morn- 
ings later. In addition to this there is the 
evidence to the effect that three of the 
missing ornaments were found buried in 
the house of Ram Karan’s father Data Ram 
where Ram Karan also lives. Further we 
have the evidence of Lal Chand alias 
Letha (P. W. No. 14) a boy of 12 who pro- 
duced.the other three missing ornaments 
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which he stated had been given to him to 
hide by Ram Karan. Besides the above 
upon which alone the learned Government 
Advocate relies in support of the appeal 
there is the evidence of Chandoo, Dhari 
and Shingu which requires to be noticed 
briefly Chandoo stated that he was return- 
ing from Milakpur to Kheri shortly before 
sunset along the rajbaha. As 
coming along he saw three men about 30 
paces from the path who were quarreling 
among themselves. He called out asking 
who they were. There was no reply. He 
valled out again and Kamal-ud-Din then 
replied that they were Sunehra and Ram 
Karan and himself. It was dark at the 
time and the witness did not indentify 
these persons. by their features but by 
their voices. This man’s evidence has 
been entirely disbelieved by the learned 
Sessions Judge. He contradicts the ap- 
prover in material particulars and does not 
fix the date and the Government Advocate 
does not rely upon him. Dhari (P.W. 
No. 11) is another Wajtakkar witness whose 
evidence also differs materially from that 
of Kamal-ud-Din It has not been believed 
by the learned Sessions Judge and it is 
not relied upon in arguments before us 
and we need not refer toit any further. 
Shinghu (P. W. No. 13) is a Mahajan of 
Ram Karan’s own village Kheri and de- 
poses to Ram Karan bringing the missing 
ornaments to him on the evening of the 
day ofthe girls’ disappearance and offer- 
ing tosell them tohim for Rs. 50. He 
states how he refused to give Rs. 50 and 
how eventually Ram Karan’ pawned the 
same to him for Rs, 17 and how he re- 


“deemed them the following: morning and 
took them back. This man keeps account. 


he was. 


books in which there is no entry of this. 


transaction. 


We agree with the learned . 
Sessions Judge that it is extremely .im- .. 
probable that Ram K aran would have gone. 


p 


openly to a Mahajan in his own village.: 
immediately after joining the murder and ,. 


have -pawned some of the ornaments. to- 


him as he stated. Thakaria’s evidence has 
been accepted by the learned ‘Sessions 
Judge inspite of the fact that on the 
evening of the girl's disappearance hé 
made no mention to Sheoli orto any oné 
in the village that he had seen Ram Karan 
standing near the two girls shortly before 
sunset. Now taking Thakari’s evidence 
at its face value we do not consider that 
it can be said to corroborate the approver 
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in material particulars, It is quite possi- 
ble that Ram Karan did meet the girls 
on the evening in question and even 
spoke to them but it does not at all follow 
from that that heis one of the murderers. 
The girls were collecting fodder near the 
village and there is no reason to suspect 
Ram Karan a boy of the same village 
merely because he was seen standing near 
them some little time before they disappear- 
ed. Thakaria not having mentioned the 
fact to any one in the village apparently 
himself attached no importance to it. The 
finding of ornaments buried in Data Ram s 
house is no doubt some corroboration of 
the approvers statement. Considering, 
however, that the house belonged to Data 
Ram there is no presumption that Ram 
Karan placed the ornaments where they 
were found or even that he knew- that 
they were there. In fact as the house 
belongs to his father it cannot be said 
that Ram Karan was in possession of these 
ornaments. 

We have finally the evidence of Lal 
Chand alias Lehta. He is a boy of 12 
years of age and states that Ram Karan 
gave him the three ornaments subsequent- 
ly produced by him saying that he had 
won them in gambling. He states that 
later on Ram Karan told him to take them 
out from his house and to hide them 
somewhere outside and accordingly he 
buried them in a filed from'‘which he 
subsequently produced them when told to 


do'so. The learned Sessions Judge has’ 


disbelieved the evidence of this boy on the 
ground that it is not at all likely ‘that 
Ram Karan would have made over to a 
child of that age to keep for him the pro- 


perty which he had taken from the girls 


after joining in their murder. We are not 
sure that the learned Sessions Judge has 
given very good reasons for rejecting this 
child's evidence. At the same time we are 
unable to say that his view in regard .to 
it is manifestly wrong or perverse. It was 
he who recorded the witness’s evidence 
and he was in the best position to judge 
whether it was trustworthy or not. Even, 
however, if we are to suppose that the 
evidence of Lehta is true it does not 
necessarily follow that Ram Karan joined 
in the murder. He used to gamble with 
Kamal-ud-Din and others and itis quite 
‘possible as he stated to Lal Chand that 
he had received the ornaments in payment 
of a gambling debt, 


In re KATIRI, 
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It has been held and we consider it to. 
be a sound principle that an order of ac- 
quittal arrived at upon evidence should 
not as a rule beset aside unless the Appel- 
late Court holds it to be manifestly wrong 
or perverse or unless itcan be said that the 
Court which tried the case has manifestly 
erred, Weare unable to say this in the 
present case. It is possible that if we had 
been trying the case ourselves we might 
have arrived at a different conclusion but 
we are quite unable to say after fully con- 
sidering all the evidence on the record 
that the decision appealed from is mani- 
festly erroneous or perverse. We, therefore, 
dismiss the appeal and direct that Ram 
Karan be forthwith set at liberty. 

BK. Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 663 oF 1924. 
March 16, 1925. 

Present:—Mr. Justice Devadoss and 

“Mr. Justice Wallace. 
In re KATIRI alias ARUNCHALLEM— 
AcCUSED—APPELLANT. 

Penal Code (Act XLV of 1860), ss. 100, 302, 3804— 
Right of private defence, exceeding of-—Intention to 
cause death—Murder—Culpable homicide. 

Ifa person in defending himself exceeds the right 
of private defence and intends to cause the death of 
his assailant he is not necessarily guilty of murder. 
A person in order to defend himself may kill his 
adversary provided he has a reasonable apprehension 
that otherwise he himself would be killed. But where 
there is no reasonable apprehension of his being 
killed but only reasonable apprehension of grievous 
hurt, and in defending himself he exceeds his right 
of-private defence and kills the other, he is not guilty 
of murder but only guilty ofan offence less than 
murder. His act may amount to an offence under 
s. 304 of the Penal Code. [p. 456, col, 2.] 

Where the only evidence against an accused person 
is his own confessional statement, the Court must 
accept the whole of the statement. [p. 456, col. 1.] 

Appeal againstan order of the Sessions 
Judge of North Arcot at Vellore, in Case 
No. 39 of the Calendar for 1924. 

Mr. A. S. Stvakaminathan, for the Appel- 


lant 
The Public Prosecutor, for the Crown, 
JUDGMENT.—The appellant has been 
convicted of the murder of a young boy 
and sentenced to transportation for life 
by the Sessions Judge of North Arcot, 
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' The prosecution case is that the appellant 
and the deceased were very friendly .and 
they used -to take their bed together in 
‘the house ofthe appellant. The parents 
‘of the deceased objected to the deceased 
keeping company with the appellant, but 
notwithstanding their advice the deceas- 
‘ed went and took his bed in the house of 
the appellant on the night in question. 
About mid night the appellant was found 
with a wound in his neck and the body of 
the’ deceased was in the house with head 
almost severed from the body. Informa- 
tion was given tothe village Munsif and 
he and several other persons went to 
the house of the appellant and the village 
Magistrate took statements from various 
persons including the appellant. The ap- 
pellant stated to the village Magistrate 
that heand the deceased took their bed 
togethér that there were some hot words 
between them, thatthe deceased went to his 
house and broughta knife and stabbed him 
on the neck and that he, therefore, killed 
him and came away. This is the main 
evidence in the-case. 

TheP. Ws. who were present at the 
time when the statement was made to 
the village Magistrate depose that they 
heard tae appellant make that statement. 
The learned Sessions Judge has accepted 
the evidence of these witnesses and be- 
lieved the statement of the village Magis- 
trate thatsuch a confessional statement was 
made and has convicted the appellant of 
murder under s. 302, Indian Penal Code. But 
seeing that the only evidence against the 
_appellant is his confessional statement, we 
are bound fo accept the whole ofthe con- 
fessional statement. No doubt, the appel- 
lant pleaded in the lower Court that he 
did not make such a statement, but it 
is abundently clear that he did make 
such a statement. The question is, if the 
whole of the confessional statement is 
believed whatis the offence that the appel- 
lant is guilty of. He says that the de- 
ceased first stabbed him on the neck and 
that he, therefore, cut him’andcame away. 
He seems to plead self-defence. But the 
injury on the neck of the appellant is 
nothing serious and according to his own 
statement he did exceed the rightof self- 
defence and killed the deceased and al- 
most severed his head from the body. We 
think the offence is one falling under s. 304, 
Indian Penal Code. We alter the con- 
viction to one under s. 304, Indian Penal 
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Code, and sentence the appellant to 10 
years’ rigorous imprisonment. 

The learned Sessions Judge’s view of 
the law in para. 21 is wrong. He 
seems to think thatifa person in defend- 
ing himself exceeds the right of private 
defence and intends to cause the death 
of his assailant he must be held to be 
guilty of murder. Thatisnotso. A person 
in order to defend himself may kill his 
adversary provided he has a reasonable 
apprehension that otherwise he himself 
would be killed. But if he exceeds the 
right of self-defence where there is no 
reasonable apprehension of his being killed 
but only had reasonable apprehension of 
grievous hurt and in defending himself 
exceeds his right of private defence and 
kills the other, he is not guilty of murder 
but heis only guilty of an offence less 
than murder. His act may amount to an 
offence under s. 304, Indian Penal Code. 

vV. N. V. Order accordingly, 


eaaa A a a 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 385 or 1924. 
March 25, 1925. 

Present:—Justice Sir Henry Scott- 
Smith, Kr., and Mr. Justice Zafar Ali. 
MOHAR SINGH alas MEHR SINGH 

—-ACCUSED—-APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 897, applicability 
of—Dacoity with use of deadly weapon. 

Section 397 of the Penal Code applies only to the 
persons who actually cause grievous hurt or are 
cre armed with deadly weapons. fp. 457; 
Coi. 2. 

Queen-Empress v. Mahabir Tiwari, 21 A. 263; A. W. 
N. (1899) 76; 9 Ind. Dec. (x. s.) 876, Queen-Empress v. 
Senta, A. W. N. (1899) 186; 28 A. 404 note, Emperor 
v. Nageshwar, 28 A. 404; A. W. N. (1906) 61; 3 Cr. L. 
J. 322, Chatar Singh v. Emperor, 15 P. R. 1901 Cr. 
and Crown v. Mohna, 16 P. R, 1901 Cr., referred to. 


Appeal from the order of the Sessions 
Tri Gurdaspur, dated the 24th March, 
1924, ; 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—A dacoity was com- 
mitted -on the night between the 16th and 
17th December, 1923, in the house of 
Lahori Mal at Barnala in the Gurdaspur 
District and a large number of ornaments 
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of gold and silver were stolen.. Grievous 
hurt was caused to two of the villagers 
by the dacoits and simple hurt to others. 
There are said to have been 13. dacoits of 
-whom 10 were jointly tried by the Sessions 
Judge of Gurdaspur. He convicted nine 
of them and acquitted one by name Mela. 
Gujar one of the dacoits turned King’s 
evidence whilst Billi and Ali Muhammad, 
-were said to be absconding at the.time of 
the trial. Subsequently Ali Muhammad 
was apprehended and tried separately and 
convicted and there is a separate appeal 
by him before us which is disposed of by 
a separate judgment. The nine persons 
who have been convicted have filed sepa- 
rate appeals through the Jail Authorities. 
The judgment of ‘the learned Sessions 
Judge isan extremely clear one. It gives 
in detail the statement of Gujar approver 
and describes the way in which a clue 
to the perpetrators of the dacoity was ob- 
tained. The evidence against the appel- 
lants is in the first place thatof the appro- 
ver. This has been corroborated as against 
each and every one of the appellants by 
either the finding of stolen property in 
their possession or by the fact that they 
gave information which led to the re- 
covery of the stolen property from other 
persons to whom they had entrusted it. 
As regards Mehr Singh appellant it must, 
however, be remarked that he is said to 
have- sold some stolen property to Inayat 
Ullah (P. W. No. 54). which is not pro- 
duced. This consisted of a pair of gold 
budkis which Inayat Ullah melted down; 
the gold resulting from this operation has 
been produced. Mehr Singh was identified 
by Lahori Mal as one of the dacoits at an 
identification parade which was duly held 
in the presence ofa Magistrate. Wesee no 
reason to doubt that this parade was pro- 
perly held. 

As regards the ornaments produced by 
or at the instance of the various appellants 
the evidence is. that both of Police Officers 
and of respectable gentlemen whose testi- 
mony we see no reason to reject. Mehnga 
and Tehla appellants are brothers residents 
of the village Bhaini Bangar. Tehla not 
only stated that no ornaments were found 
from his possession but that he had no 
kotha in the village of Bhaini Bangar and 
that he lived elsewhere. The witnesses for 
the prosecution, however, stated that 
Tehla's kotha was shut up and searched 
in accordance with law. One of these wit- 
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nesses was Mohamed Ali (P. W. No. 35) 
Lambardar of the village. No questions 
were put to the witness in cross-examina- 
tion with a view of showing that it was 
not.Tehla's house which was shut up, but 
some one else's. Moreover D. Ws. Nos. ] 
and 3 clearly stated that Tehla had a kotha 
in the village, though he had only return- 
ed thither five or six days before the 
dacoity. The appellants have all denied 
the finding of stolen property in their 
possession or the production of stolen pro- 
perty by them or by other persons at their 
instance; but the evidence in proof of 
these facts is entirely reliable and over- 
whelming. In our opinion the evidence of 
the approver has been sufficiently corrobo- 
rated as against each of the appellants 
and we maintain their convictions. 

The learned Sessions Judge was of opi- 
nion that as some of the dacoits* were 
armed with deadly weapons and as griev- 
ous hurt was caused by some of them 
the least sentence that could be passed on 
any one of them, whether he actually 
caused grievous hurt or not, or whether 
he was armed with a deadly weapon or 
not, was seven years having regard to 
s. 397, Indian Penal Code. The Allahabad 
High Court in the case reported as Queen- 
Empress v. Mahabir Tewari (1) held that 
the words “such offender ” in the section 
include any person taking part in the 
dasoity. But subsequently in the same 
year in the case reported as Queen. Empress 
v. Senta (2) the same High Court laid down 
that the section applies only to those per- 
sons taking part in the dacoity who them- 
selves use deadly weapons or cause griev- 
ous hurt. This view was followed in the 
case reported as Emperor v. Nageshwar 
(3) and it has also been followed by the 
Madras High Court. The Punjab ‘Chief 
Court in the cases reported as Chatar Singh 
v, Emperor (4) and Crown v. Mohan (5) 
followed the earlier Allahabad ruling .In 
our opinion the section only applies to the 
person who actually caused grievous hurt 
or was himself armed with a deadly weapon 
We, therefore, consider that it was open 
to the Court to award lesser sentences 
than seven years’ rigorous imprisonment. 


(1) 21 A. 263; A. W. N. (1899) 76; 9 Ind. Dee. ( 


876. ; 
i A. W. N. (1899) 186; 28 A. 404 note, 
. 404; A. W. N. (1906) 61; 3-Cr. L, 
(4) 15 P. R. 1901 Cr. (1906) 61; 3-Or. L. J. 322, 
(5) 16 P. R. 1901 Cr, 
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The sentences awarded, however, are by 
no means excessive except perhaps in the 
case of Kaka who is according to the re- 
cord a youth of only 20 years. Having 

regard to his age we think a lesser sent- 
ence will suffice and we accept his appeal 
and reduce his sentence to three years’ 
rigorous imprisonment including two 


months’ solitary confinement. 
The appeals of the other appellants are 


dismissed. 


Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 588 or 1924. 

s February 19, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr, Justice B. B. Ghose. 

In re IBRAHIM AND oTHERS—APPELLANTS, 

Jury trial—Retracted confession—Ambiguous charge 
—Prejudice— Approver—-Corroboration— Confession— 
Ineriminating statement. 

The failure of a Judge to unambiguously warn 
the Jury against taking the retracted confession of 
an accused into consideration as against his co-accused 
amounts to misdirection, and is likely to cause 
miscarriage of justice, and necessitates a re-trial of 
the co-accused. 

It cannot be laid down asa matter of law that the 
evidence of witnesses who support the statement of 
an approver is not corroborative evidence merely 
because their evidence was known to the Police 
before the approver was examined by them. It can, 
however, be urged in sucha case that the approver's 
evidence should not be believed because he might 
have been tutored by the Police to make a state- 
ment fitting in with the evidence of the other 
witnesses. [p. 459, col. 2.] ‘ l 

Obiter—Where a co-accused in a dacoity case 
merely states that after the dacoity he was offered 
a.certain sum of money which he took, the state- 
ment is not a confession of his having committed 
the dacoity and should not be taken into consideration 
: as against the other accused. [ibid.] 

Mr. -Camell and Babu RKadhikaranjan 
Guha, for Appellants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT.—The seven appellants 
have been convicted of committing dacoity. 
The first three have been sentenced to seven 
years’ rigorous imprisonment each, the 
fourth to three years’ rigorous imprison- 
ment, the last three to five years’ rigorous 
imprisonment each. eo ee S 

The case for the prosecution is that a 
dacoity was committed in a river in the 
night following the 8th of March, It was 
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committed on a boat in which a sum of 
about Rs. 11,000 was being taken from 
a place called Galachipa to Nalchiti and 
J halakati. 

The principal evidence against the ap- 
pellants is that of an approver. This 
evidence has been corroborated by evidence 
as to the accused being seen together at 
different times and places before and after 
the dacoity and also as to other circum- 
stances. But asthe learned Sessions Judge 
has correctly pointed out in his heads of 
charge there is no evidence besides that 
of the approver to show that the appel- 
lants actually took part in thedacoity. So 
far as the evidence of the approver and 
the corroborative evidence given by wit- 
nesses is concerned, we hold that there 
has been no misdirection. But we must 
accept the contention urged on behalf of 
the majority of the appellants -that there 
has been serious misdirection in the charge 
where he deals with the evidential value 
of the so-called confession made by the 
accused Kalu and also of certain extra 
judicial confessions made by the accused 
Sundarali as against the accused other than 
the makers of the confessions. 

It will be convenient to first deal with 
the appeal of the 4th appellant Kalu. The 
case for the prosecution is that this accused 
did not actually take part inthe dacoity. 
He was with the others before the dacoity. 
and went with one of the dacoits, who is 
now absconding, to borrow a boat, but 
during the dacoity he was left in a larger 
boat at a place some five or six miles from 
the place of the dacoity and told to wait 
for the other dacoits. In the case of this 
accused the Jury gave a special verdict in 
these terms:— 

When asked with regard to Kalu the 
reply of the Jury was “ Guilty. He is 
their servant and at first he did not know a 
dacoity would be committed. Hewas not 
present when the dacoity was committed. 
His case may be considered.” 

Though the Jury apparently held that 
Kalu was to some extent aiding the com- 
mission of the dacoity having regard to 
the definition of dacoity in s. 391, Indian 
Penal Code, we hold that on this finding 
he should not have been convicted. He 
was not, one of those who were conjointly 
committing or attempting to commit rob- 
bery, and though he may have been aid- 
ing such commission or attempt he was 
not present and, therefore, his action did 
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not come within this definition. This Kalu 
was examined by the Magistrate as a con- 
fessing prisoner and it is contended that 
this statement made by him was not a con- 
fession so thatit can be taken into con- 
sideration as against the other accused 
under the provisions of s. 30. ` 

We think there is considerable force in 
this contention. Kalu in this statement 
deseribes the movements of himself and 
other accused tried for. the dacoity. The 
only really incriminating statement that 
he makes is that after the dacoity he was 
offered- Rs. 100 which he took. This 
statement is certainly not a confession that 
he committed the dacoity, and we think 
that it should not have been put to the 
Jury as a matter to be taken into con- 
sideration as against the other accused. 
But it is not necessary to consider to 
what extent an incriminating statement 
is to he regarded as confession within the 
meaning of s, 30 of the Evidence Act, for 
whether we hold that this statement was 
not. a confession or whether we hold that 
it -was a retracted confession, it has no 
evidential value as against Kalu’s co-ac- 
cused. The learned Sessions Judge treated 
it as a retracted confession, and although 
in one part of his charge he correctly told 
the Jury that the retracted confession of 
a co-accused is practically of no value 
against anybody but himself, he prevented 
this direction being properly appreciated 
by the Jury by referring to this confession 
of Kalu and also to the extra-judicial con- 
fession of the appellant. Sundarali, asking 
evidence to be taken into consideration in 
considering the case of each of the other 
accused. When the Jury were referred to 
the mentioning of individual accused in the 
confession of Kalu and the extra-judicial 
confession of Sundarali, they were not likely 
to properly appreciatethe direction that they 
were to regard these statements as of no 
value as against the other accused. We 
must hold that this was likely to prejudice 
the Jury and lead them to give some 
weight to these statements when they 
“ should have disregarded them altogether; 
and we hold that this caused a mis-carri- 
age of the justice and necessitates a re-trial 
of' all these accused in respect of whom 


there has been such misdirection. This ` 


applies to all the appellants except Kalu 
and Sundarali. 

Sundarali was not named in Kalu’s 
statement or confession. So, as regards 
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him there has been no misdirection on 
this point. It is urged that there has been 
misdirection on other points. It is said 
that the evidence of witnesses who corro- 
borate the approver as to association before . 
and after the dacoity is no real corrobora- 
tion, because ihe approver was examined 
by the Police after the Police had obtained’ 
this information as to these movements from 
these witnesses. It certainly cannot be said 
that asa point of law the evidenceof witnesses 
who support the statement ofthe approver 
is not corroborative evidence because this 
evidence was known to the Police before 
the approver was examined by them, It 
may be urged and probably was urged at 
the trial that the approver’s evidence 
should not be believed because he might 
have been tutored by the Police to make a 
statement which fitted in with the evidence 
of witnesses who had been previously exa- 
mined. But atthe most it was a matter‘ 
of non-direction on the partof the Judge not 
to draw the attention of the Jury to this 
point. We do not consider it a serious 
matter of misdirection since the attention 
of the Jury was fully drawn to the neces- 
sity of considering how far the evidence 
of the approver can be believed. 

Another point on which misdirection is 
alleged is that the attention of the Jury 
was not drawn to the statement in the First 
Information that the informant Benode 
Behary Pal’s gomushta in charge of the 
money suspected his own boatmen. We 
think that having regard to the reasons 
there given for the suspicion nothing can 
be based on it to support the case for the 
defence. It ratherrenders the story as to ` 
the fact of the dacoity more probable, 

It is urged that the evidence as to the 
extra-judicial confession made by Sunda- 
rali was not properly put to the Jury. The 
learned Sessions Judge when referring to 
this confession spoke of it as the alleged 
confession of Sundarali and in placing 
the evidence before them he pointed out 
to the Jury that it was for them to decide 
whether this confession had been made. 
We cannot say there was misdirection be- 
cause attention was not drawn to the 
statement of the witness Najamalitalukdar ` 
that he did not inform the Police or pan- 
chayet of the confession. The objection to 
the statement of Darbarulla that he under- 
stood that Khabiruddin gomastha, Sundarali 
and Jaban Mirdha had committed dacoity 


. would be open to serious objection as re- 
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gards Khabiruddin and Jaban Mirdha 
since it was not clear from the definition 
that this understanding in respect of them 
was based on the statement made by 
Sundarali. But in the case of these two 
appellants we have already held that there 
must be are-trial. His statement as to 
Sundarali's confession is somewhat vague, 
but the attention of the Jury appears to 
have been sufficiently drawn to this point. 
So far as Sundarali is concerned we can 
gee no ground for holding that there was 
misdirection on any other ground for set- 
ting aside the verdict of the Jury. | 

We accordingly allow the appeal of the 
appellant Kalu, We set aside his convic- 
tion and sentence and direct that he be 
eleased. 
: The appeal of the appellant Sundarali 
is dismissed. 

Weeallow the appeals of the appellants 
. Ibrahim, Jaban Mirdha,Sherajuddi, Kadam- 
ali and Khabiruddin gomastha. We set 
aside their conviction and sentences and 
direct that they be re-tried according to 


law. 


N. H. Appeal partly allowed. 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 1416 or 1924. 
January 17 1929. 

Present :—Mr. Justice Le Rossignol. 
SHAH MUHAMMAD HIMSELF AND AS 
GUARDIAN or SAID SHAH, AHMAD 

SHAH anp NAWAB SHAH, minors— 

—-PRTITIONERS 
versus 
EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 87, 88 
_Absconder—Attachment of property——Ancestral pro- 
perty, rights in—Attachment, operation of-—Property 
acquired by father, whether ancestral. i 

În the case of ancestral lands in the Punjab all that 
can be attached in proceedings under ss. 87 and 88 of 
the Cr. P. O. is the interest of the absconder, and on 
his death the lands must be released in favour of his 
heirs. 

Singh v. Secretary of State for India, 18 P. 
eri 156 P. L.:R. 1908; 19 P. W. R. 1908 and 
Niamat Aliv. Secretary of State for India, 30 Ind. 

Cas. 71: 52 P. R. 1915; 256 P. W. R. 1915, followed. 
: Where waste land is granted to a person who sub- 
sequently acquires proprietary rights therein, the land 
becomes ancestral in the hands of his son. 


Petition, under s. 439, Cr, P. C., for revi- 
sion of the order of the Sessions Judge, 
Multan, dated the 6th August 1924, 
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Lala Tirath Ram, for the Petitioners. 

JUDGMENT.—The question in this 
case is whether the property of an abscon- 
der against whom proceedings under ss. 87 
and 88 ofthe Cr. P. ©. have been taken 
should be freed from attachment on the 
death of theabsconder. It has been found 
and I see no reason to disagree with the 
finding, that Wilayat Shah, who was wanted 
in connection with a complaint under 
s. 363, Indian Penal Code, did abscond, and 
his property was properly attached. On 
the 16th of January 1924, the absconder 
appeared and.applied for the release of his 
property, but he has since died. _ 

The present petition is by the heirs of 
Walayat Shah protesting against the con- 
tinued attachment of the land on the 
ground that itis ancestral. A report had 
been called for from the District Magitrate 
and he has reported that the land is not 
ancestral. But his view seems to me erro- 
neous for he adds that the land was origi- 
nally waste land granted to the father of 
Walayat Shah who in 1902 acquired pro- 
prietary rights init. On the death of his 
father Walayat Shah succeeded to his estate 
by inheritance. . Consequently the land 
must be regarded as ancestral in the hands 
of Walayat Shah. With regard to ancestral 
lands in the Punjab it has been decided 
in Sadhu Singh v. Secretary of State for 
India (l)and Niamat Ali v. Secretary of 
State for India (2) that all that can be 
attached in proceeding under ss. 87 and 88 
of the Cr. P. C. is the interest of the ab- 
sconder and that on his death the land 
must be released in favour of his heirs. 
Those decisions cannot be overlooked and 
must be followed. I, therefore, direct that 
the lands of the absconder be released in 
ee of his heirs from the date of his 

eath. 


Z. K. Petition accepted. 


(D 18 P. R. 1908; 156 P. L. R. 1908; 19P. W.R. 
1908. 

i (2) 30 Ind. Cas. 71; 52 P. R. 1915; 256 P. W. R. 
915. = ' 


[88 1. 0. 1925] 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No, 28 or 1925. 
March 17, 1925. 

Present:—Mr. Daniels, J. ©. 
RAM PARGAT AND ANOTHER—PRISONERS 
-—A PPLICANTS 

ton ft TETSUS 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 110—- 
Security proceedings—Local enquiry, whether desirable 
—Finding based on evidence—Information obtained 
in local enquiry, use of-—Irregularity. 

Though local inquiry is most‘appropriate where it 
is a question whether proceedings under s. 110 of the 
Cr. P. O. should be instituted, such an enquiry is out 
of place when the accused are brought before the 
Court. Once the accused are before the Court the 
"case must be decided on the evidence alone. 

Ina proceeding under s. 110 of the Cr. P. O. the 
Magistrate dealt with the evidence at great length 
and on that evidence came to the conclusion that it 
was established that the accused were habitual 
thieves. In his order the Magistrate stated that 
camping at the spot he had received information 
which confirmed the conclusion at which he had arriv- 
ed on the evidence: 

Held, that the course adopted by the Magistrate in 
making an enquiry at the spot was irregular but that 
the irregularity was not sufficient, in the circumstances 
of this case, to induce the Court to set aside the whole 
proceedings and direct a re-trial. 


Application for revision of an order of 
the Sessions Judge, Gonda, dated the 10th 
January 1925,in Appeal No. 228 of 1924, 
confirming that- of the Magistrate, First 
Class, Gonda, dated the 3rd December 1924. 

Mr. Alt Zaheer, for the Applicants, 

The Government Pleader, for the Crown. 

ORDER.—This is an ‘application in 
revision against an order binding over the 
applicants under s. 110, Or. P. C. which 
has been upheld by the learned Sessions 
Judge in appeal. There is a large amount 
of evidence in the case ‘which has been 
fully considered by both the Courts below; 
and the only point which requires serious 
consideration in the revision is whether 
the trial has been prejudiced by certain 
local enquiries made by the Magistrate. I 
agree with the learned. Sessions Judge 
that though local enquiry is most appro- 
priate where it is a question whether pro- 
ceedings under s.110 shall be instituted, 
it is entirely out of place when the accused 
are brought before the Court. Once the 
accused are before the Court the case 
must be decided on the evidence alone. 
It seems to be, however, that in this 
case the Magistrate merely used his 
enquiries to confirm thé result at which he 
had arrived on a consideration of the 
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evidence. He has dealt with the evidence 
at great length and on that evidence come 
to the conclusion that it establishes that 
the accused are habitual thieves, and then 
he says that camping at the spot he has 
received information which confirms this 
impression. On the whole, therefore, though 
the course taken by the Magistrate was 
irregular Ido not think that itis a suff- 
cient ground for setting aside the whole 
proceedings and directing a re-trial. I 
accordingly dismiss the present application. 
"DK, Application dismissed. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 72 or 1925. . 
April 2, 1925, ; 
Present :—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Zafar Ali. 


EMPEROR— APPELLANT 
~ versus 
DINA. alias BODHI—AcctsED— 


RESPONDENT. 

Penal Code (Act XLV of 1860), s. 408—-Criminal 
breach of trust, what constitutes—Intention to deprive 
owner of property. 

In order to constitute the offence of criminal 
breach of trust itis not necessary thatthe accused 
should have disposed of the property to a third 
person. His first possession of the property being 
lawful, the offence consists in a mental act or intent 
to deprive the owner of his property, without an 
outward or visible trespass. [p. 462, col, 2.] 

Accused was engaged by the complainant as à tonga 
driver to drive the latter's tonga on hire within the 
limits of a Municipality.: Under the terms of the 
agreement the accused had to bring the tonga back 
each evening and was to pay over his earnings to 
the complainant while he was to receive a certain 
fixed salary per month. On the very first day of his 
employment the accused did not return with the 
tonga in the evening and on the following day was 
pursued and arrested at a distance of 36 miles from 
the town while driving the tonga away from the 
town: 

Held, that the conduct of the accused showed that 
he intended to keep the tonga for himself or to dis- 
pose of if tosome third person and that this intent 
or mental act of his was the gist of the offence of 
criminal breach of trust and the accused was con- 
sequently guilty of an offence under s. 408 of the 
Penal Code. [p. 462, col. 2; p. 463, col. 1.) l 

Appeal from an order of the Sessions 
Judge, Ludhiana, dated the 29th October 
1924, reversing that of the Magistrate First 
Olass, Ludhiana, dated the 29th August 
1924. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Appellant. 

Mr. Bal Kishen Mehra, for the Respondent. 

JUDGMENT.—This is an appeal by | 
the Local Government under s. 417, Cr. P.. 
C., from the order of the Sessions Judge of 


DINA, 


Ag9 


Ludhiana acquitting the respondent Dina 
who had been convicted by a Magistrate of 
an offence under s. 408, Indian Penal Code, 
and had been sentenced to 14 years’ rigor- 
ous imprisonment: 

The facts which have not been disputed 
‘before us are as follows :— 

The accused was on ths -22nd of July, 
1924, engaged as a tonga driver by Saif-ul- 
Rahman to drive his tonga on hire within 
the limits of Ludhiana Municipality. The 
tonga had been licensed in the name of the 
mother of Saiful-Rahman onthe 18th of 
July and the accused himself had been 
licensed to drive a tonga. According to 
the complainant the accused had to bring 
pack the tonga each evening and pay over 
his earnings while he was to receive a 
salary of Rs. 15 a month. He did not return 
ontheaevening of the 22nd of July and 
on the following day was pursued and 
arrested near Dhuri which is some nine 
miles beyond Malerkotla and some 36 
or 37 miles from Ludhiana. At the time 
of his arrest he was driving the tonga 
rapidly in the direction away from 
Ludhiana. His arrest with the tonga is 
clearly proved by the evidence of Harbans 
Lal and Hans Raj (P. Ws. Nos. 3 and 4), by 
Mohammad Sadiq (P. W. No. 5) in whose 
tonga the prosecution witnesses Nos. 3 and 4 
pursued the appellant and by Mahman, 
Police Constable (P. W. No. 6). The accused 
in his defence at first stated that the tonga 
- had never been made over to him by the 
complainant but then said that a Hindu 
of Ludhiana had asked him to take the 
tonga to his shop in Malerkotla. He pro- 
duced no evidence in defence. The Magis- 
trate held that the conduct of the accused 
in taking the tonga away to a distance 
from Ludhiana contrary to the terms on 
which he was engaged clearly showed that 
he had converted it to, his own use and 
intended to dispose of it dishonestly. The 
learned Sessions Judge who heard the 
appeal says in his judgment: “If he was 
going with the tonga to some place it 
might beasimple preparation to dispose 
of it, but it does not amount to the com- 
mitting of the criminal breach of trust 
as he has not converted the thing to his 
own use.” In other words, the learned 
Sessions Judge was of opinion that there 
had been no criminal breach of trust be- 
ecause the accused had not disposed of,the 
-tonga to a third person. 

It is contended by the learned Counsel 


EMPEROR V. DINA, 


[88 I. ©. 1925; 


for the Crown that in order to constitute 
the offence of criminal breach of trust it was 
not necessary that the accused should have 
disposed of the tonga to a third person. 
Kesho Ram v. Empress (1) was referred to 
in which it was held that for conviction 
under s. 408, Indian Penal Code, itis not 
necessary for the prosecution to show that - 
an accused person has actually expended 
some portion of the money which was 
entrusted to him. His first possession 
being lawful, the offence consisted in a 
mental act or intent to deprive the master 
of his property without any outward: or 
visible trespass. This mental act of frau- 
dulent appropriation was rightly inferred 
from the conduct of the accused in that 
case, At page 136* of the report the learned © 
Judges quoted with approval the remarks 
of Coleride,.J. in the case of Rex v, Williams 
(2) who in summing up said: “The circum 
stances of the prisoner having quitted her 
place and gone off to Ireland is evidence 
from which you may infer that she intend- 
ed to appropriate the money, and if you 
think that she did so intend, she is guilty 
of embezzlement.” - Again in Reg. v. Lynch 
(3). Moore, J. said: “You have further the 
fact that, after getting the money, the pri- 
soner absconded, and did not come back 
till he was in custody. You may infer that 
he intended to appropriate this money, 
and if so, he is- guilty of embezzlement.” 
At p. 138* the Judges said: “The same 
view, namely, that the mental act or intent 
to deprive the master of his property is 
the gist of the offence, is adopted by Mr. 
Bishop in his valuable work on Criminal 
Law, when treating of embezzlement. When 
a particular thing of a nature to be em- 
bezzled has come into the hands of the 
servant, he is in reason to be held guilty of 
embezzling the thing iu all circumstances 
which show a malicious intent to deprive 
the master of it.” 

We fully agree with the various remarks 
quoted by us above. We have not the least 
doubt that in the present case the accused 
intended to deprive his master of the 
tonga and this intent or mental aceh of his ` 
is the gist of the offence of criminal breach 
of trust. He has not attempted to explain 
why he had taken the tonga to a distance 
of 36 miles from Ludhiana. His conduct; 

(1) 36 P. R. 1889 Cr. 


(2) (1835) 7 O. & P. 338, 


. (3) (1854) 6 Cox. C. C. 445 
y 4 
*Pages P. R. of 1889 Or, [Bd] ; f 
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shows that he intended to keep the tonga 
for himself or to dispose of it to some third 
person. Wedonot see how any other in- 
ference than this can be drawn. We, 
therefore, accept the appeal and setting 
aside the order of the learned Sessions 
Judge restore that of the Magistrate con- 
victing Dina and sentencing him 14 years’ 
rigorous imprisonment including 14 months’ 
solitary confinement. 


Zz. K: Appeal accepted, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 142 or 1925, 
April 8, 1925. 

Present:—Mr. Dalal, J. C. 
SAADAT KHAN—AccusEp—APPELLANT 

= Versus : 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 866, 866A—-Abduc- 
tion of girl under IS years of age—Force or deceit, 
absence of—Procuration—O ffence. 

Accused took a girl of less than 18 years of age 
from place to place with the intention of compelling 
her to marry against her will or in order that she 
may. be forced or seduced to illicit intercourse. There 
was no evidence that the girl was compelled to accom- 

any the accused by force or by deceitful means : 

Held, that the accused could not be convicted of an 
offence under s. 366 of the Penal Code but that he was 
guilty of an offence under s. 366.4 of the Code. 


Appeal against an order of the Assistant 
Sessions Judge, Gonda, dated the 20th Feb- 
ruary 1925. 

The Government Pleader, for the Crown. 

JUDGMENT.—Saadat has appealed 
from his conviction under s. 366 of the 
Indian Penal Code. It is stated that he 
abducted Musammat Kalsooma in order to 
compel her to marry against her will or in 
order that she may be forced or seduced 
to illicit intercourse. The difficully is that 
the learned Assistant Sessions Judge, who 
tried the case, has not specifically stated 
what the abduction consisted in; was the 
girl compelled by force or by deceitful 
means induced to come from any ‘place. 
There isabundant evidence to prove that the 
appellant took her from place to place with 
the intention stated in the charge but all 
through the judgment I fail to discover any 
definite finding that: the appellant used 
force or deceitful means to gain his end. 
When the girl met the village chaukidar 
while she was in the company ofthe appel- 
lant she made no complaint to the chauki- 
dar. It isnot understood from the lower 
Courts judgment at what particular 
moment the force or deceitful means were 
used and when the taking away of the girl, 
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which was innocent at first with the per- 
mission of her mother-in-law, should turn 
to abduction. 

I am, however, of opinion that the girl is 
under 18 years of age. The medical eyi- 
dence is to that effect and there is nothing 
on the record to the contrary. The appel- 
lant was clearly guilty of procuration of 
Musammdat Kalsooma. I alter the conviction 
to one under s, 366 A and maintain the 
sentence passed by the lower Court. 

The appeal is, therefore, dismissed except 
as tothe alteration of the section of the 
Indian Penal Code. : 


Z. K. ` Appeal dismissed. 





CALCUTTA HIGH COURT. 

CRIMINAL ÅPPEAL No. 578 oF 1924. 
February 12, 1925. C.. 
Present:—Justice Sir Babington Newbould 
Kr., and Mr. Justice B. B. Ghose. 
RAHAMALI HOWLADAR AND ANOTHER— 

—-ÅPPELLANTS 
VETIUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 221 
289-—Charge to Jury—Unreliability. of evidence— 
Direction to Jury—Error of law. 

A statement in the heads of charge that such and 
such sections of the Penal Code were “read and ex- 
plained” tothe Jury is bad if it is not shown in 
what manner the sections concerned were explained. 
[p. 464, col. 2.] 

Where there is evidence against an accused it is for 
the Jury and not for the Judge to say that that evi- 
dence is such that no reliance should be placed on it. 
[p. 464, col. 1.) ; i 

A Judge commits an error of law if he directs the 
Jury to return a verdict of non-guilty because he 
holds that there is “no evidence worth the name” 
against an accused. 

“No evidence worth the name” is under the law a 
very different thing from “no evidence.” [p. 464, col. 1,] ` 

Babu Suresh Chandra Talukdar, for the 
Appellants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT.—The two appellants were 
tried by the Additional Sessions Judge of 
Bakarganj with the aid ofa Jury on several 
charges. The majority of the Jury found 
the first appellant guilty of an offence- 
punishable under s. 364/34, Indian Penal 
Code and also of an offence punishable 
under s. 147, Indian Penal Code. For the 
first offence he was sentenced to seven years’. 
rigorous imprisonment and for the second 
offence to two years’ rigorous imprison- 
ment, the sentences to run concurrently. 
The second appellant was convicted on) 
of an offence punishable under s. 147, 
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Indian Penal Code and for that he has 
been sentenced to two years’ rigorous im- 
prisonment. ` a 

On behalf of the appellants three points 
have been pressed. The first relates to the 
acquittal of one Seher Ali who was put on 
his trial with the’ appellants. After the 
conclusion of the case for the prosecution 
the learned Additional Sessions Judge 
directed the Jury to return a verdict of not 
guilty of any offence in the case of this 
accused. It is clear that in so doing he 
intended to act under cl. (2) of s. 289, Or. 
P.C. From his charge to the Jury it 
appears that he gave this direction þe- 
cause he held that there was no evidence 
worth the name against Seher Ali. In so 
doing we hold that he committed an error 
of law. No evidence worth the name is 
undé the law very different from no evi- 
dence, Though the learned Sessions Judge 
held that on account of the contradiction 
of the witness who implicated Seher Ali 
that evidence could not be believed, he 
was not justified in saying, that there was 
no evidence against him. There was evi- 
dence andit was for the Jury and not for 
the Judge to say that this evidence was 
such that no reliance could be placed upon 
it. But in our opinion this error of law 
was of no great importance. Had the 
learned Judge continued the trial against 
this accused and charged the Jury as he 
‘did it is probable that Seher Ali would 
‘have been acquitted. Had he been convict- 
ed by theJury we have no doubt the learned 
Judge would have made a reference to 
this Court under s. 307, Cr. P. O. which 
would have ended in the acquittal of this 
accused, We certainly cannot accept the 
contention that this action of the learned 
Judge in any way prejudiced the other 
accused in their trial. The fact that one 
of the three accused was acquitted in 
this way cannot have affected the Jury and 
made them more ready to convict the ap- 
pellants before us. 

The second point urged- is that there 
was non-direction amounting to misdirec- 
tion because the learned Judge omitted 
to prominently put before the Jury the 
fact that neither in the information first 
given to the Police by Mafezuddi chowkidar 
of which an entry was made in the station 
diary, norin the formal First Information 
that was subsequently lodged by Sahed 
Ali howaldar do the names of either of the 
appellants appear. In many cases the 
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omission of the names of the accused in 
their trial in the First Information given to 
the authorities. is a very important point in 
their favour. Butin the present case it 
appears to us that the point was of no 
substantial importance. From the state- 
ment recorded in thé diary it appears 
that Mafezuddi at the time he made that 
statement had no information as to who 
were the assailants. Sahed Ali’s statement 
in the First Information was that he recog- 
nised two of the assailants, and that was 
the story which he also told in his evi- 
dence. We have been through the evi- 
dence of both Mafezuddi and Sahed Ali. 
and there is nothing to indicate, nor does 
any suggestion appear to have been made 
in their cross-examination,: that at the 
time they made these statements to the 
Police they had information of the names 
of any accused whose names do not appear 
in these entries. That being so we are un- 
able to hold that the omission of the learned 
Judge to draw special attention to this _ 
point amounted to misdirection. 

The last point urged is that the heads 
of charge do not show that the law was 
properly explained to the Jury. It is’ 
stated in the charge that ss. 299, 300, 302,. 
141, 146, 147, 148, 362, 364 and 34 are read | 
and explained. This Court has frequently 
condemned a statement of this kind in the 
heads of charge if it is not shown in what 
manner the sections referred to were ex- 
plained. But in the présent case the heads 
of charge do show the manner in which 
the essential points were put tothe Jury. 
The details of the points which the- pro- 
secution must prove to establish the charge 
under ss. 302 and 149 are explained in one 
portion and later on there is set out an ex- 
planation of the charge under s. 164/34. In 
the present case there was no real difficulty 
in applying the law to the facts. If the 
facts alleged by the prosecution were proved 
it was clear that the charges were estab- 
lished. We hold, therefore, that there is 
no misdirection on this point. The case 
is one in which the appellants have been 
convicted on the evidence of a single wit- 
ness corroborated by his statements niade 
at different times. Whether that evidence 
was sufficient for a conviction or not was 
essentially a question for the Jury. 

The sentences passed are not in our opi- 
nion too severe. j 

The appeal is dismissed. 

N. H, Appeal dismissed, 
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PATNA HIGH COURT. 
APPEALS FROM ORGINAL Decregs Nos. 127, 
128, 137 anD 139 To 145 or 1921. 

May 7, 1924. 

Present:—Mr. Justice Das and 
Mr. Justice Ross. 

MADAN MOHAN LAL—Derrenpant—_ 
APPELLANT 
versus 
ABDUL RAZAQUE KHAN AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

. Bengal Land Revenue Sales Act (XI of 1859), ss. 10, 
l1, 12, 13, 14, 88 —-Bengal Land Registration Act (VII 
of 1876), s. 70—Separate account, whether can be 
opened at a time when residuary share is in arrears-- 
Sale for arrears of revenue, when can take place— 

Extent of share to be sold—Irregularity. 

The three kinds of objectious specified in s. 12 of the 
Bengal Land Reveune Sales Act are the only objections 
that can be taken to the only statements that an 
application for the opening of a separate account is to 
contain. . If no such objection is made the Collector is 
bound to open a separate account whether the share 
from which the separate account is to be opened is in 
arrears or not at the time. [p. 467, col. 2.] 

There is no special procedure appointed by the Bengal 
Land Revenue Sales Act-for dealing with the case 
where at the time of the opening of a separate account 
the residugry share isin arrears, possibly because it 
was not contemplated that there should be arrears, ar 
because the security of the revenue is not affected by 
the opening of a separate account. There is no author- 
ity in the Act for apportioning the arrears in such 
a case, whether after taking an account or merely 
according to the ratio between the Government 
revenue assessed onthe separate account and that 
remaining to be assessed on the residuary share. 
[p. 467, col. 2; p. 468, col. 1.] 

In the case of arrears of revenue all that the 
Collector has to do is to look at the separate accounts 
` as they stand and if he finds that any separate account 
is not in arrear he is not entitled to sell that share; he 
can only sell the- share from which according ‘to the 
eet account an arrear of revenue is due. [p. 468, 
col. 2. 

The Collector is not permitted to sell a share merely 
because that share is in arrears; he can only sell if the 
estate is in general arrears. It must be shown, there- 
. fore, that the estate as a whole is in arrears and Hable 
to sale; and the date on which this liability to sale 
arises is the date which will fix the extent of the 
residuary share. of the estate to be put up for sale if it 
is an share which is in arrears. [p. 468, ool. 2; p. 469, 
col l. A i 

The Bengal Land Revenue Sales Act contemplates 
that an estate in arrears should be sold as soon as possi- 
ble after the liability to sale has arisen by failure to pay 
the arrears on the latest date of payment; and where an 
estate is put up for sale on a particular date it must be 
presumed that it did not become liable to sale before 
that date. [p. 469, col. 1.] 

Where a residuary share becomes liable to sale on 
account of arrears of land revenue after the date of the 
opening of certain separate accounts out of that share, 
the extent of the share which can be sold is that which 
existed on the date when the liability to sale arose 
and not that which existed at the date on’ which the 
arrears began to accrue. [p. 469, col. 2; p. 470, col, 1.] 

Where the Collector has jurisdiction to sell an 
estate for arrears of revenue, the remedy for any 
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irregularity in the exercise of the jurisdiction is pro- 
vided by s. 33 of the Bengal Revenue Sales Act, but 
an irregularity in the exercise of the. jurisdiction 
cannot take the sale outside the Act. [p. 470, col. 1.] 
Appeal from a decision of the Subordinate 
Judge, Gaya, dated the 7th May 1921. 
Messrs. P. C. Manuk, Katlashpati, Sarjoo 
Prasad and Raghunandan Prasad, for the 
Appellant. l 5. 
Messrs. Sultan Ahmad, Hasan Jan, Syed 
Alt Khan, Rai T. N. Sahat and Mr. Sultan- 
ud-Din Hussain, for the Respondents, 


JUDGMENT. 


“Ross, 3.—This is an appeal by defend- 


ant No. 3 against a decree passéd by the 
Subordinate Judge of Gaya in favour of the 
plaintiffs, San 

The facts are these. Mahal Pankardih 
Malehari, Tauzi No. 4687 consists of 214 
villages owned by a large number of 
proprietors many of whom have had sepa- 
rate accounts opened from time tô time. 
In 1918 the residuary share comprised 
shares in 96 villages. This share had been 
in arrears since before 1908 but separate 
accounts continued to be opened until 
1917. In 1916 the arrears were Rs. 4,019-6-7 
and, in that year the Collector apportioned 
Rs. 780-12-0 out of these arrears to the 
separate accounts that had been opened 
during the period in which the residuary 
share had been ‘in arrears. On the 8th 
of June 1917 and on the 17th of January 
1918 the residuary share was sold for ar- 
rears of Government revenue. Both the 
sales’ were set aside. Eventually on the 
23rd of September 1918 when the arrears 
were Rs. 4,961-11-7, the share was sold ° 
and purchased by defendant No. 1, a servant 
and benamidar of defendant No.’ 3, for 
Rs. 9,500. Three appeals were preferred 
to the Commissioner of Revenue against 
the sale’ by certain of the plaintiffs in the 
present suits. These appeals were dismiss- 
ed. A sale certificate was granted and 
delivery of possession was given in 1918. 
Thereafter ten suits, out of which these 
ten appeals have arisen, -were instituted 
by some ofthe proprietors of the residu- 
ary share covering some 40 villages out 
of the 96. an Ae 

The plaintiffs in their plaints impugned 
the revenue sale on various grounds. Some 
of these grounds they have failed to. 
establish and there is no cross-appeal. 
I am, therefore, concerned only with the 
grounds on which they have succeeded in 
getting the salesetaside, These grounds 
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are two; one of which covers all the cases 


while the other affects three cases only. 

The first ground is that separate accounts 
were opened illegally by the Collector, 
while the residuary share was in arrears, 
without realization of the arrears, but after 
deduction of what is described in the 
plaint as animaginary portion of the ar- 
rears: and the Collector was not legally 
authorized ‘to sell by auction only those 
ijmali shares which were found existing 


subsequent to the default in place of those. 


which existed at the time of the default. 
At the trial the answer of the defendant 
was that the proprietors who gotscparate 
accounts opened paid their portion of the 
arrears due, but even if they did not do 
so, the sale cannot be challenged on this 
ground. The plaintiffs case was that the 
Collector had no power to apportion the 


arrears between the separate accounts and. 


the residuary share; that even if he had 
this power the arrears had not been ap- 
portioned correctly, that the residuary share 
had been sold for an arrear greater than 
was due from it; and that what ought 
to have been sold was the residuary 
share as it stood when the share 
fell into arrears, and not the residuary 
share as if stood at the time of the sale. 
In Suit No. 33 of 1919 (First Appeal No. 
139 of.1921), Suit No. 282 of 1219 (First 
Appeal No.~140 of 1921) and Sait No. 54 
of 1919 (First Appeal No. 144 of 1921) the 
plaintifs’ case was that the residuary 
share which was sold included shares 
belonging to these plaintiffs which were 
protected by separate accounts. 

The learned Subordinate Judge in dealing 
with the main ground on which thesuits 
were brought examined the accounts of 
the estate from the June kisi of 1913 when 
the Government revenue ofthe residuary 
share was Rs. 2,273-8-0 and the arrears 
were Rs. 2,086-13-11. He continued the 
examination down to the time of the 
sale when the Government revenue had 
been reduced to Rs. 852-13-0 and the 
arrears had increased to Rs. 4,961-10-7, 
Asaresult of his examination he found 
that whereas Rs. 1,383-13-0 ought to have 
been apportioned out of the arrears to ‘the 
separate accounts, the Collector had ap- 
portioned only Rs. 780-12.0. The ariears for 
which the residuary share was cold, there- 
fore, exceeded the true arrears by Rs. €03-1-0. 
He held, therefore, that the sale was without 
jurisdiction. He ‘further held, however, 
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that the procedure by way of apportionment 
of arrears between the separate accounts and 
the residuary share was unwarranted Dy. 
law, and, thatif a separate account was 
to be opened while the residuary account 
was in arrears, this could. only be properly. 
done if an account of the payments made 
by the co-proprietors had first been taken; 
and that theshares which were separated. ` 
by opening of separate accounts were also 
liable to be sold jointly with the residuary 
share. 

` On the second ground, which was con- 
fined to three cases only, the learned Sub- 
ordinate Judge found that the shares of 
the plaintiffs in Suit No. 33 of 3919 in 
villages Lawahar. Karangarh and Kothi 
Khas were protected by separate accounts 
Nos. 34 and 50; and that in Suits Nos. 282 
and 54 of 1919 the plaintiffs owned certain 
polhta' share in villages Simri, Karhani 
and. Amnabad amounting to 1 anna 12 dams 
or 4 annas 18 dams and 13 kowris kham 
which were protected by separate accounts, 
whereas inthe Collector’s registers these 
shares were shown as | anna 12 dams kham 
with the result that a portion was includ- 
ed in theresiduary estate which ought to 
have been fully protected by the separate 
accounts, In the result, the learned 
Subordinate Judge passed a decree declar- 
ing that the sale of the properties of the 
plaintiffs held on the 23rd December 1918 
was nulland void and beyond the juris- 
diction of the Collector to hold and that 
the auction purchasers defendants acquir- 
ed no title by their purchase. He passed 
a decree for recovery of pessession in favour 
of the plaintiffs. 

On behalf of the appellant it is contended 
in the first place that it is not the 
function of the Civil Court to cheek the 
accounts of the Collector on what must 
be imperfect materials, and that these ac- 
counts must .be presumed to be correct 
exvept perhaps in a case where it can be 
shown that infact there were no arrears 
due. Itis true that the learned Subordinate 
Judge has gone into the question whether 
the arrears were correctly apportioned be- 
tween the new ‘separate accounts and the 
remaining residvary share; but this was 
in 1eality asubsidiary matter, because the. 
main pesiticn taken up hy the leained Sub- 
ordinate Judge was that apportionment 
could not be made at all and that if a. 
separate account is to be opened while 
the residuary shareis in arrears, this can 
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only be done after an acrount has been 
taken of the payments made by the differ- 
ent co-proprietors since the time when the 
residuary share fell into arrears, The res- 
pondents. further contend that the open- 
ing of a separate account while the residu- 
ary share is in arrears ‘affords no protec- 
tion at all and that the share which ought 
to besold is the share as it stood when 
the share fell into arrears. The learned 
Counsel for the appellant on the other 
hand argues that although there is no legal 
obligation on the Collector to apportion 
the arrears, this is an equitable and just 
procedure sanctioned by revenue practice, 
and that the Civil Court has no right to 
go` behind the apportionment as made. 


In order to deal with this argument ib. 


is necessary toconsider the relevant sec- 
tions of the Revenue Sales Act and of the 
Bengal Land Registration Act. Thesections 
relating to the opening of separate accounts 
are SS. 10 and 11 of Act XT of. 1859 and 
s. 70 of the Bengal Land Registration Act 
(Bengal Act VI of 1876). Without going 
into the details which differentiate ‘these 
sections, what they require generally is that 
“when a recorded sharer ofa joint estate 
desires to pay his share of the Government 
revenue separately, he may, submit to the 


` Collector a written application to that effect” 


which “must contain a specification of the 
share held in the estate by the applicant” 
and inthe case where: “the share consists 
of a specific portion of the land of the 
estate.....especification of the land and of 
the boundaries and extent thereof, together 
with a statement of the amount of “sadar 
jama heretofore paid on account of it.” 
The Collector is then required to publish in 
ertain places acopy of the application; and: 
“if within six weeks fromthe date of the 
publication of these notices no objection is 
made by any other recorded sharer the 
~Collector shall open a separate account 
with the applicant and shall credit sepa- 
rately to his share all payments made. by 
him onaccount of it. Ths date on which 
the Collector records his sanction to the 
opening of a separate account shall be 
held to be that from which the separate 
liabilities of the share of the applicant 
commence.” Section 12 provides that “if 
_any recor ded proprietor of the estate...object 
' that the applicant has. no right to the share 
claimed by him, or that his interest in the 
estate isless or other than that claimed 


by him, orif the application he in respect 


ea T 
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of a specific portion of the land'of an ~ 
estate, that the amount of sadar jama stat- - 
ed by the applicant to have been hereto- 
fore paid on account of such portion 
of land is not the amount which has , 
been recognized..by the other sharers as . 


_the jama thereof the Collector shall refer 


the parties to the Civil Court and shall - 
suspend proceedings until the question at, 
issue is judicially determined.” Section 74. 
of Act VII of 1876 contains a similar pro- 
vision. Now at this point a question arises.’ 
whether the Collector has any discretion 
to refuse to open a separate account when . 
the residuary share is in arrears. On behalf 
of the appellant it is contended that if, 
s. 12 was notthere, it could not be said 
that the Collector could not deal with. 
objections, that the fact thats. 12 provides. 
for the disposal of three particular kinds 
of objections by the Civil Court, must not 
be taken to imply that the Le cislatur e con- 
templated no other kind of objection and, 
that any proprietor may- raise the objection: 
that the residuary account is-in arrears: 
and if the objection is not raised it must: 
be taken that the parties acquiesce ’ and, 
the Collector is entitled to open a separate 
account, For the respondents itis argued 
that the Collector has no power to deal: 
with objections;’ that they are for the. 
Civil Court and that the question of arrears 
does not concern the Collector as the law 
gives ample security for the revenue.‘ It 
is not perhaps necessary to decide the 
question, but it may be pointed out that 
the three kinds of objections specified in 
s. 12 are the only objections that could 
be made to the only statements that the 
application is to contain: It would seém to 
follow from this that if no such objection 
is made the Collector is bound to open a 
separate account whether the share: from 
which the separate account .is’ to be 
opened is in arrears or not at the time. 
No inference, therefore, unfavourable to 
the respondents,,can, in my opinion, ‘be 
drawn from the fact that when the sepa- 
rate accounts were opened -no objection 
was raised on the ground of the existence 
of arrears, 


The next question is whether ae -Collect- 
or’s procedure in dealing with the arrears 
was correct, and if not, whether- this- in 
itself affects his jurisdiction to sell the re- 
siduary share: oe 


There is no special procedure appoiated 
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by the Act for dealing with the case where 
the residuary share is in arrears possibly 
because it was not contemplated that there 
should bearrears, or because the security 
of the revenue is not affected by the 
opening of a separate account. There is 
no authority in the Statute for apportion- 
ing the arrears, whether after taking an 
account, asthe learned Subordinate Judge 
` has suggested, should be done, or merely 
according to the ratio between 
Government revenue assessed on the 
separate account and that remaining to be 
assessed on the residuary share. It is true 
that this latter method appears to be 
authorized by the practice of the Revenue 
Courts [see the letter from the Commis- 
sioner of the Patna Division to the Collec- 
tor of Gaya (Ex, GG)]. The justice of such 
a method may be open tn question because 
it may be that the proprietor who is apply- 
ing for a separate account has been punctual 
in his payments and normally it would be 
the proprietor who was punctual in his 
payments who would seek protection 
against the less punctual proprietors, by 
--opening a separate account (see the pream- 
ble to Act XI of 1859). But so far as 
this isa.matter of accounts if would be 
merely an irregularity which at the most 
-migiub’ give ground for impngiing a sale 
under s. 33 of the Act But I da not 
see how the defect in the method of 
dealing with the arrears can affect the 
jurisdiction of the Collector to sella share 
which admittedly was in arrears and was 
liable to sale. 

But there is another aspect of this matter 
and it is upon this aspect that the res- 
pondents specially insist They contend 
that there is no means of dealing with 
‘arrears and that no means is necessary 
‘because the opening of a separate account 
when the residuary share is in arrears 
has no effect.at all; the share which is to 
‘be ‘sold when it eventually become liable 


‘to sale isthe share asit stood when it- 


fell ‘into arrears. The consequence is that 
the Collector hasin effect split up the 
_'révenue unit which he ought to have sold 
and which was liable . for the arreras 
and has sold a part of it for an arrear 
for which it was only partially responsible; 
this, it is contended he had no jurisdiction 
_to doand thesale is bad on this ground. 
apart from s.33 altogether. On the first 
part of this argument it is contended 
that if the share of 4, B, C and D is liable 
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for a debt, that debt, cannot be thrown 
upon theshare of B, C, and D while the 
share of A is saved from liability by being 
separated out after the debt had been 
incurred. It seems clear on general grounds 
that the residuary share as it stood when 
the debt was incurred would be charged 
asa whole with that debt and that no part 
of it could escape from the charge by sub- 
sequent separation. The question is whe- 
ther the Sale Law prevents the application 
of this principle. The section relevant to 
this question iss. 19 which provides that: 
“Whenever the Collector shall have. ordered 
a separate- account or accounts to be kept 
for one, or more shares, if the estate shall 
become liable to sale for arrears of revenue, 
the Collector...in the first place shall put up 
to sale only that share or those shares of 
the estate from which, according to the 
separate accounts, an arrear of revnue may 
be due.” Section 14 then further provides 
for the contingency that the highest offer 
for the share may not equal the amount of 
the arrear, and for the liability of the 
whole estate to be sold in such a case. It 
is argued for the respondents that s. 13 
contemplates the case of an estate becom- 
ing liable to sale for arrears of revenue after 
the separate account has been opened; that 
it deals with the case where the Collector 
Shall have orJered a separate account to 
be opened and that in such a case, if the 
estate shall become liable to sale, then 
certain consequences follow; and that there 
is. nothing in this section to “protect a _ 
separate account which has been opened 

after the liability to sale arose, because the 
section does not deal with such a case. 
But the section does lay down a general 
rule and it must be construed so as to 
express a general rule. The learned Coun- 
sel for the appellant contends that all that 
the Collector has to do is to look at the 
separate accounts as they stand and if he 
finds that any separate account-is not In 
arrear, heis not entitled to sell that share; 
he can only sell the share from which ac- 
cording to the separate accounts an arrear 
of revenue is due. He points out that 
the Collector isnot permitted to sell a share 
merely because that share is. in arrears; 
but he can only sell if the estate is in 
general arrear. It must be shown, therefore, | 


‘that the estate as a wholeis in arrears and 


liable to sale; and it is contended that the 
date on which this liability to sale arose 
must be the date which will fix the extent 
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of the residuary share of the estate ‘to be 
put up for sale,ifit is that share which is 
in arrears, as in the present case. This 
contention appears to be sound. The argu- 
ment accepts the main position of the other 
side, but seeks to escape from the effects 
of that concession by throwing the date 
after the period when the separate 
accounts in question were opened. It 
is contended in short that although 
the residuary share may have been in 
arrears, and in considerable arrears, since 
1908, there is nothing in this record to 
show that the estate as a whole became 
liable to sale for arrears before June 1917 
when it was actually put up for sale. 
The Sale Law contemplates that an estate 
in arrears should be sold as soon as possi- 
ble after the liability to sale has arisen 
by failure to pay the arrears on the latest 
day of payment; and it must be presumed 
that inasmuch as the estate was not put up 
for sale until June 1917, it did not become 
liable to sale before that date. In any 
case it is for the plaintiffs to show that 
the estate became liable for sale before 
the separate accounts in question were 
opened. They have not shown that the 
estate becaine: liable to sale before June 
1917, or that any separate account was 
- opened after March 1917, and they must, 
therefore, accept what the separate accounts 
show at that date and consequently the 
sale was properly held according to the 
provisions of s. 13. The apportionment of 
arrears was made in 1916 and, therefore, 
cannot affect the question. 
lays down what the Collector has to do at 
the time when he takes action under that 
section and he is bound by what the 
separate accounts show at that point of 
time. The co-sharers may have rights of 
contribution inter se, but that is not a 
matter with which the Collector is con- 
cerned. The point of time which determined 
the action of the Collector in the present 
case was June 1917 and no separate account 
was opened after that date and, therefore, 
the residuary share as it stood at that 
time was properly put up for sale. It 
may be that the arrears shown at that date 
as due by the residuary share had in fact 
come down from an earlier period when 
the residuary share was larger in extent; 
that is a matter which may give rise to 
a claim for contribution, but the Collector 
is bound by what his accounts show as 
they stand. Theargument for the respond- 
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ents is that the residuary share which 
was sold in 1918 was not the share from 
which the arrears were due. Between 
September 1913 and September 1915 at 
least eighteen. separate accounts were 
opened, viz., separate accounts 368, 370, 372, 
374, 379, 380, 381, 582, 383, 386, 388 to 395. 
These all formed part of the residuary 
share and were opened out of it and were 
responsible in part of the arreats for which 
the sale took place. Therefore, the sale 
of the residuary share as it stood in 1918 
for these arrears was without jurisdiction. 
Now it is admitted that when the estate 
became liable tosale, the share which ac- > 
cording to the separate accounts was liable 
to sale for an arrear of revenue was the 
share that had to be put up forsale. The 
phrase “according to the separate accounts” 
is construed by the respondents as requir- 
ing the Collector to trace the arrear back 
to its origin, taking into consideration all 
the separate accounts which had been 
opened since the arrear began and. to 
determine what the share then was and to 
put that up for sale. This does not seem 
to me to be the natural force of the words 
but a strained and artificial sense. It is 
pointed that this is the view which has 
been adopted by the Board of Revenue 
in the rule relating to Wards estates quoted 
by the learned Subordinate Judge framed 
under ss. 23 to 26 of Act IX (B. C.) of 
1879. That rule, however, is not binding. 
on the Civil Court in construing s. 13 of 
the Revenue Sale Law, it leads to obvious 
difficulties. Thus in the present case, in 
1913 when arrears were Rs, 2,205-1-6 sepa- 
rate accounts Nos. 368, 370, 372 and 374 were 
opened and separate accounts Nos. 16, 17, 22, 
56, 66, 89, 163, 182 and 191 were closed. In 
January 1914 separate account No. 363 was 
closed. In March 1914 when: the arrears 
were Rs, 2,493-12-9 separate accounts 377 
and 378 were opened and in June 1914 
when the arrears were Rs 2,782-9-9 sepa- 
rate accounts 379, 380, 381, 382 and 383 
were opened. In September 1914 separate 
account 276 was closed. In January 1915 
separate accounts 386 and 388 were 
opened, the arrears being then Rs. 2,680-9-5. 
In March 1915 separate accounts Nos. 389 
and 390 were opened when the arrears were 
Rs. 8,057-1-11. In June 1915 when the 
arrears were Rs, 3,326-2 8 separate account 
39L was opened and in September: 1915 
separate accounts 392 to.395 were opened 
when the arrears were Rs, 3,356-0-6. It is 
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difficult: to see on what principle these 


‘separate accounts which have had a sepa- 


rate existence which sets them free from ‘ 
the burden of the accumulating arrears 


‘can be held liable to sale for an arrear 


‘much greater, than any arrear for which 


-they:could: be held responsible. 
‘ought we know the separate 


Again, for 
accounts 


‘which have’ been opened may have been 
‘formed partly out of the residuary share 
and partly by amalgamation with other 


` separate accounts. 


On what principle are 


‘they to be disintegrated? It seems, there- 
fore, that the construction for which the 
respondents eontend is not practicable. 
‘The explanation must be this that the 
Collector is concerned with the collection 
„of the revenue, and sales take place with 


this object in view, the co-sharers being 


` left to the ordinary ‘remedies for enforcing 


“their. rights 


enter se. I hold, therefore, 


"that the Collector was entitled to put up 
' for sale in’ June 1918 the residuary share 
as. it‘stood at that date for the arreats 
‘then.shown against it in the Collector's 
‘ books. 


A 


Mam, 


The second part of the argument is 
eqùally without force. It is admitted that 


the estate ‘was in general arrears and that 
‘the’ share’ in arrears according to the 


nt 


© eit ow 


of, the jurisdiction the remedy 
- vided by s. 33. 


separate accounts was liable to sale. 
Collector, therefore, had jurisdiction to sell, 
lf there was any irregularity i in the exercise 
was pro- 
But where there is juris- 
diction, an irregularity in its exercise 
cannot . take the sale’ outside the Act. The 
respondents rely on the decision in Mahant 


Krishna Dayal Gir v. Syed Abdul Gaffar ' 
' (D. 


But the facts of that case were entirely 


_ different from the facts of the present case 
“and the question was one of construction 
. of the notice under s. 6 of the Act, viz., 


` concerns three of the’ cases. 


whether the dominant description of the 
property sold was the word “1jmal” or the 
detailed list of the villages annexed thereto. 
The decision on 
throw any light on the present case. 

I hold, therefore, that the Collector had 


l jurisdiction to sell the property and as the 


sale is not attacked on any of the Siang 
stated ins. 39 it must stand. 
I now turn to the second ground, PATY 


The conten- 
tion of the plaintiffs in Suit No. 33 of 1919 
yas that the shares in Lawahar, Karan- 


(1) 40 Ind. Cas, 13; 2 P. L. J. 402; 2 P. L. W. 229, 
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that: question cannot. 
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garh and Kothi Khas were protected by 
separate accounts Nos. 34 and 50. Now 
Register D does not show ‘these’ separate 


accounts for ‘any of these three villages. 
A Rubakar of 1871 (Ex. 57d) shows that ‘a 


separate account was opened ‘for certain 
shares in certain villages in this estate-incl- - 
' uding Lawabar and Karang garh fora share òf. 

l-anna 16 dams 19 kaure 17 bauri 10 phoure a 
“and Kothi fora share of 18 dams 9 kauri : 
"18-bauri losphouri. The revenue assessed on +, 
this-separate accounts Rs. 650; and ash this 

“is the amountshown against the separate 
“account No, 34 in the tauzi roll (RXZ) 
‘it may be taken that separate account 
“which is shown in Ex. 
“opened on the 21 March 1871, the date of 
`- Ex. 57d, is that separate account. 
‘larly by a Rubakar Ex. 576, dated the 14th 
, Of September 1874 a separate account was 


Z to have been 


Simi- 


opened for shares in Lawabar and Karan- 


` garh of l-anna 4-dams and l-krant which 


by reference to the tauzi roll Ex. Z is 
seen to be separate account No, 50. The 


tauzi roll shows that numerous separate 


accounts have been opened out of accounts 
34 and 50- although these accounts 
shows that ‘a 
revenue of Rs, 347-1-0 and Rs. 37-130 1s 
still assessed on separate accounts 34 
and 50 respectively. But the question is 
whether, after the subsequent dealings 
with these separate accounts, what remains 
contains the three villages in question. 
The register of separate accounts Register 


No. 12A (Ex. 44 to 44h) does not show 


any separate account 34 so far as Law- 
abar is concerned. Moreover the total 
of separate accounts 249, 317, 318 and 
320 which the tauzi roll shows to have 
been opened out of separate accounts 34 
and 50 covers a greater share in Lawabar 
than was covered by the original separate 
accounts 34 and 50, 

With regard to .Karangarh, separate 
account 50 does not appear. Separate 
account 395 which has been opened 


‘out of both separate accounts 90 and - 
the ` 


(see Ex. Z) is shown as well as 
separate accounts 317, 318 and 320 
which were opened out of separate ac- 
count 34. It is true that separate ac- 
count 34 is also shéwn as covering a 
share of 1 anna 8 gandas‘ but it is con- 
tended that this is an error due to the 
omission io strike out this old account 
from the Register when new accounts were 
opened out of it, This may be so because 


E » + 
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the total of the shares in Karangarh opened 
out of separate account 
more than the share originally represented 
by that account. In Kothi Khas, separate 
account 34 is still shown for a share 
of 18 gandas and odd. Three separate 
accounts 317, 3818 and 320 opened out 
of separate account 384 total more than 
the share in Kothi Khas originally repre- 
sented by separate account 34. Probably, 
therefore, the continued appearance of 
Separate Account 34 in Register 12A is 
-a mistake. 

It is contended on behalf of the respond- 
ents that the continuity of the separate 
account must be presumed and that the 
defendant must show that ib went back to 
the malh account or became part of some 
other account and that it is enough for the 
plaintiffs to show that a separate account 
once existed. In my opinion this argu- 
ment throws the burden of proof wrongly, 
It is not for the defendants or the Collector 
to show what became-of these separate 
accounts. The burden is on those who 
callenge the sale to show that these separate 
accounts which were opened so far hack 
as 1871 and 1874 still exist. The evidence 
‘shows that they do not exist in their ori- 
ginal form any longer. Register 12A is 
inaccurate as is admitted by both sides 
and the traces of one or other of these 
accounts in the register cannot be relied 
upon. Register D does not show their 
existence and this, in my opinion, is the 
best evidence in the case. I hold that the 
plaintiffs have failed to establish their case 
on this head. 

In Suit No. 282 of 1919 (First Appeal 
No. 140 of 1922) the plaintiffs claim that 
their shares in Mauzas Simri and Kurhani 
are protected by- separate account 152. 
Their case is that these villages fall in 
three mahals namely, Pankhardil Malihari, 
Garua and Khaira (see Mahalwar Register, 
Pargana Sherghati, Ex. 45). Kurhani appears 
as No. 62 in the register to the extent of 
5 annas 6dams and 2 kowris, and Simri 
as No. 184 with a similar share in Mahal 
Pankhardih Malihari. that is to say, one- 
third of each of these villages belongs to 
that mahal, and is treated for the purposes 
of that mahal as being I6-annas. The docu- 
ments show that the plaintiff's purchased 
l-anna 12dums 17 kowris 13-bowris and 
G-phouris in ‘these villages out of 5- 
annas 6dams and 2kowris. Separate 
account 152 was opened in respect of 
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this share in March 1889. According to 
the plaintiffs’ case this separate account 
ought to have been shown in the Oollec- 
tor’s register as being opened in respect 
of 4 annas 13 dams and 13 kowris, treating 
the share of these villages in Mahal, Pun- 
khardih Malihari as 10 amnas; whereas, 
in fact, it was opened in respect of only 
l anna 12-dams 17 kouris 13 bouris. andò 6 
phouris, with the result that the differ- 
ence was left unprotected by the separate 
account and went into the ijmal share which | 
was sold for arears of Government revenue 
The application for the opening of sepa- 
rate account is Ex. 388A. That applica- 
tion was made under s. 70 of the Land 
Registration Act. In accordance with the 
requirements ofthat section it specified the 
share of the petitioneras I anna 12 dams 17 
kauris 13 bouries 6 phouris. It also specified 
jamas adar of the 16-annas as Rs. 12-4-3 and 
the proportionate revenue on the share of 
the petitioners as Rs. 3-12-9. Consequently 
it is clear from the Government revenue 
stated to be due on the share in respect 
of which the application was made, that 
the share referred to in the application was 
a pokhta share and that the separate account 
ought to have been opened for 4 annas 18 
dams and 13 kowris. The Government 
revenue on that share has all along been 
paid and it was only by mistake that in the 


. Collector’s register the share was entered 


as a kham share and not pokhta with the 
result that the greater portion of it was 
left unprotected. 

In Suit No. 54 of 1920 (First Appeal 
No. 144 of 1922) this plaintiffs case is 
similar and relates to a similar share in 
Mouza Amnabad which is one of the 
constituent villages of Mahal Pan- 
khardih Malihari and which appertains 
also to two other mahals, the shares 
in the three mahals being equal. The 
plaintiff purchased 1 anna 12 dams 17 kowris 
13 bowris and 6 phouris out of 5annas 4 
pies share in this village and made an 
application for the opening of a separate 
account (Ex. 38) and separate account 
158 was: opened under s. 70 of the 
Land Registration Act. The petition is 
not as clear as it might have been. It 
describes the share-as 1 anna 12 dams 17 
kowris 13 bowris and 6 phouris out of 16 
annas; but it states the previous jama 
sadar to be Rs. 5-13-10 and the propor- 
tionate revenue Rs. 1-13-0. The relatitn 
between the total jama sadar and the 
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jama sadar proportionate to the applicant's 
clearly shows that-the application was 
madein respect of a pokhta share. The 
separate account, therefore, ought to have 
been opened for 4 annas 18 dams 13 koworis 
hham share ; but, in. fact, it was opened 
in respect of l anna 12 dams 17 kowris 13 
bowris and 6 phouris kham share. The 
plaintiff has allalong been paying Govern- 
ment revenue on full extent of her interest; 
but, owing to the mistake in Collector's 
~ register, that interest has not been fully 
protected by the separate account which 
was, opened. The contention on behalf of 
the appellants is, that it is not the duty 
of -the Collector to. ascertain whether the 
share. specified in the petition is pokhta 
or kham; butin my opinion, the relation 
between the total jama sadar and the 
jama sadar and the jama sadar assigned 
in the application to the share in respect 
ef which the application was made is the 
determining factor; and the Collector, in 
opening the separate account, ought to 
have interpreted-the share according to 
this proportion. 

I think, therefore, that the entire shares 
of the plaintiffs in these suits were pro- 
tected, and as it is not disputed that the 
Government revenue had been fully paid 
in respect of the entire shares the sale 
of ‘these shares was without jurisdiction. 
Moreover: the shares sold were in fact no 
part of the residuary share and did not 
pass by the sale of the same. The plaint- 
iffs are, therefore, entitled to succeed in 
these two suits and Appeals Nos, 140 and 
145 of 1922 must be dismissed with costs. 
‘The. other appeals are decreed with costs 
and the suits are dismissed with costs. 

Das, J.—I agree. 

Z, K. : 

Appeals Nos. 140 and 145 dismissed ; 
Remaining appeals allowed. 


LAHORE HIGH COURT. 
Civit APPEAL No. 221) or 1921. 
February 23, 1925. 
“Present:—Mr. Justice Broadway and 
Mr. Justice Jai Lal, 
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- + | versus 
*“BALKISHEN—Derenpant—REseonDEnT. 
Specific Relief Act (I of 1877), s. 13—Contract for 
sale of immoveable preperty—Vendor only owner 
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of part of property~ Specific performance, suit for 
—Procedure~-Damages, purchaser, right of, to re- 
cover. 

Defendant agreed to sell to the plaintiff an undivid- 
ed plot of land owned by himself and a stranger who 
subsequently declined to join in the sale. Plaintiff 
brought a suit for specific performance of the contract 
and in the alternative for damages : 

Held, (1) that the case was governed by the provi- ` 
sions of s. 15 of the Specific Relief Act and that plaint- 
iff could be granted a decree for the specific perform- 
ance of that part of the contract which related to the 
share of the property owned by the defendant, provided 
the plaintiff was willing to pay the entire purchase- 
money and to relinquish all claim to further perform- 
ance and all right to compensation for the deficiency ; 
[p. 473, col. 1.] 

Baluswami Aiyar v. Lakshmana Aiyar, 63 Ind, Cas. 
374; 44 M. 605; 13 L. W. 562; 29 M. L. T. 306; (19213 
M. W. N. 316; 41 M. L. J. 129, relied on. 

(2) that ifthe plaintiff was not willing to accept 
specific performance on these terms, he was entitled to 
recover damages from the defendant for breach of the 
contract. [p. 473, col. 2.) 

Iirstappeal from a decree ofthe Sub- 
ordinate Judge, First Class, Lahore, dated 
the 30th June 1921. TT 

Lala Mahesh Das and Babu S. K. Mukerji, 
for the Appellant. 


Lala Badri Das, R. B., for the Respondent. 


ORDER.—On the 30th of September 
1919 Bal Kishen, defendant-respondent, 
agreed to sell to Sita Ram, plaintiff-appel- 
lant, a plot of land measuriag 25°83 marlas 
situated in Gawalmandi Lahore at the 
rate of Rs. 450 per marla. Rupees 200 were 
received by him as earnest-money and the 
rest was to be paid on the Ist of November 
1919 when the sale-deed was agreed to be 
executed and registered. This land had 
been purchased by Bal Kishen and his son- 
in-law Jagat Ram jointly. Jagat Ram was 
no party to the agreement forsale but Bal 
Kishen gave an assurance that he would 
have no objection to sell. It appears that 
about the end of October Bal Kishen in- 
formed Sita Ram that Jagat Ram was not 
prepared to sell the land and, therefore, he 
was not willing to sell his own share also 
and consequently offered to return the ear- 
nest-money. On the 29th October Sita Ram 
served a notice on Jagat Ram claiming 
performance of the agreement to sell the 
land. In reply Bal Kishen intimated to 
him thatas Jagat Ram has raised objec- 
tions to the sale, the execution of the sale- 
deed had, therefore, become impossible. 
He returned Rs. 200 by means of a cheque, 
payment of which was consequently stopped 
by him. . a oe 

The plaintiff-appellant instituted this suit 
on the 2nd of February 1920 against Bal 
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Kishen and Jagat Ram claiming specific 
performance of the agreement to sell the 
whole land. In the alternative he claimed 
specific performance in respect of the por- 
tion of land owned by Bal Kishen and for 
damages for non-performance of the con- 
ract as regards the other half. 

Jagat Ram defendant denied that he had 
ever authorised Bal Kishen to sell his share 
of the land and generally traversed the alle- 
gations made by the plaintiff so far as they 
related to his share. 

Bal Kishen, defendant, pleaded that he 
did not purport to agree to sell the land on 
behalf of defendant No. 2 but only express- 
ed a hope that defendant No. 2 would not 
object to the sale, that defendant No. 2 was 
not agreeable to sell his share and, there- 
fore, the agreement had become impossible 
of performance. He further pleaded that 
s. lj of the Specific Relief Act governed 
the case and that the plaintiff was not en- 
titled to claim any damages with respect to 
the share of defendant No, 2. 

The Trial Court decreed specific perform- 
ance against Bal Kishen as regards his 
share and as regards Jagat. Ram’s share it 
gave the plaintiff a decree against Bal Kishen 
for Rs. 100 as damages. The suit against 
Jagat Ram was dismissed. 

The plaintiff appeals from this decree 
claiming Rs. 2,364-8 0 as damages instead 
of Rs. 100. The respondent has filed 
cross-objections claiming that specific per- 
formance in respect of a partofthe land 
could not be granted and thatin any case 
it should have been granted only on pay- 
ment by the plaintiff of the price agreed to 
be paid forthe whole land and further that 
no damages could be decreed as regards 
the remaining land. 

In our opinion the case is fully covered 
by s. 15 of the Spesific Relief Act. Section 
16 has no application to the facts of this 
case. The contract before us does not con- 
sist of parts which could be styled as being 
separate and independent of each other. 
The respondent had agreed to sell an undi- 
vided plot of land owned by himself anda 
stranger to the agreement who subsequent- 
ly declined to join in the sale and, therefore, 


under s. 15 specific performance could be - 


directed in respect of so much of his part 
of the contract as he could perform. In 
other words, he could be directed to sell 
his halfshare of the land to the plaintiff but 
this could ba done provided the latter relin- 
quished all claim to further performance 
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and also all right to compensation for the 
deficiency. We are further of opinion. that 
if the plaintiff cared to purchase the share 
of Bal Kishen alone, he was: bound to pay 
the full price that he had agreed to pay for 
the whole plot of 25°88 marlas. Section 15 
of the Specific Relief Act provides this. 
This section was so interpreted in Balu- 
swami Aiyar v. Lakshmana Aiyar (1) and 
we are in full accord with this view. The 
plaintiff-appellant is not prepared to relin- 
quish his claim for damages or to pay the 
full price of the entire plot for the pur- 
chase of the share of Bal Kishen defendant- 
respondent. His Counsel stated this before 
us at the hearing. That being the case it 
is obvious that specific performance cannot 
be granted to the plaintiffeven of the share 
of Bal Kishen. At the same time it is clear 
that Bal Kishen agreed to sell to thé plain- 
tiff a plot of land measuring 2*°88 marlas 
and he has failed to perform this agree- 
ment. No valid reason has been shown why 
he should be absolved from the consequ- 
ences of his failure. He is, therefore, liable 
to pay damages for breach of the contract. 
We, however, find that there is no satis- 
factory material on the record to enable 
us to assess the damages suffered by the 
plaintiff. Atthe trial of the suit the parties 
do not seem to have attached much import- 
ance to the question of quantum of 
damages. The contest there ranged mainly 
round the question of specific performance. 
In order to do justice between the parties 
it is necessary to hold a further enquiry 
into this matter. Under O. XLI, r. 250, 
P. C., we direct the learned Subordinate 
Judge to take such additional evidence ag 
may be adduced by the plaintiff and Bal. 
Kishen defendant on the question of assess- 
ment of damages and to return the evidence 
together with his finding thereon and 
reason therefor to this Court within three 
months. The parties may file memorandum 
of objections to such findings within ten 
days of their receipt in this Court. Then 
the appeal shall be put down for further 

hearing here. 
Appeal accepted. 


2 oe l Case remanded. 
(1) 63 Ind. Cas. 374; 44 M. 605; 13 L. W. 562; 29 M, 
L. T. 306; (1921) M. W. N, 316; 41 M. L. J, 199, 


. Antecedent debt— Terms, 
_ Mortgage-—Redemption — I ah OERE — Consent of 
mortgagor, absence of, effect of 


- the cone denice for an alienation made by 
Jin respect of joint family 


Ald 


OUDH JUDICI AL COMMIS- 
SIONER’S COURT. 
Srconp Crvin Arprat No. 237 or 1924. 
April 9, 1925, 
Present :—My. Wazir Hassan, A. J. C. 
GAURI SHANKAR AND. 
DEFENDANTS—ÅPPELLANTS 
Versus 
BADRI NATH AND OTAERS—PLAINTIFFS 


— RESPONDENTS 
Hindu Law—Joint family—Alienation by Fahir 
whether bindingon sons—- 





It may be that in certain cases where the bulk of 
a father 
property consists of 
antecedent debt or is justified by legal necessity the 
alienation may be held binding upon the sons; but 


“where there is much more in an alienation than the 


simple question as to the amount of the consideration 


“that might be of a valid character the Court must 


consider it in its entirety and come to the conelu- 


sion in the particular circumstances of oo case as to 


` whether it should be upheld or set aside. [p. 475, col. 1.] 


A Court of Equity has jurisdiction to impose terms 
on reliefs that it might think proper to ile to one or 
other of the parties to a litigation.  [ibid.] 

A mortgagee ‘cannot be permitted to improve a mort- 


. gagor out of his estate. [ibid.] 


` the consent of the mortgagor. 


A mortgagee of a kacheha structure is not entitled 
to convert the structure into a pucca building without 
Where a mortgagee 


"makes such improvements without the consent of the 


mortgagor, he cannot claim the value of the improve- 


‘ments at the time of redemption. [ibid.] 


Appeal against a decree of the First 
Additional Subordinate Judge, Gonda, 


- dated the 12th May 1924, modifying that 


of the Munsif, Tarabganij, dated the 21st 
December 1923. 

Messrs. A. P. Sen and H. K. Ghosh, for the 
Appellants. 

Mr. Bishesnar nath, for Respondents Nos. ] 
and 2 

JUDGMENT.—This is the defendants’ 
appeal. On the 9th July 1917 Bisheshar 
defendant No. 3 tothe suit out of which 
this appeal arises and father of the minor 
plaintifis, Badri Nath and Kedar Nath who 
are respondents to the appeal made a mort- 
gage of the ancestral joint family property 
in favour of Gauri Shankar and Mangal 
defendants Nos. 1 and 2 for a sum of 
Rs. 1,000. The property mortgaged was 
the family residential honse with a com- 
pound attached to it and one shop simi- 
larly attached. The mortgagees were put 
in possessicn of this. property. The usnfruct 
was to be anpropriated by the mortgagees 
“in lien of interest due on balf of the 
mortgage-money. The other half was to 
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carry interest atthe rate of 24 per cent. 
per annum compoundable yearly. The 
mortgage was irredeemable for a term of 
45 years. 

The mortgagees have been continuously 
in possession of the mortgaged property. 
The sult now under appeal was instituted 
by the sons of the mortgagor as already 


Stated to recover possession of this pro- 


perty on the ground that the alienation 
made-by their father was not justified 
purpose recognised under the 
Hindu Law. 

Several pleas were taken in defence to 
this suit. It was pleaded that the entire 
consideration for the alienation was bind- 
ing on the plaintiffs because it constituted 
either antecedent debt or was incurred 
for legal necessity. It was also pleaded 
that the -suit was premature in view of 
the terms of the mortgage making its con- 
tinuance certain for a period of 45 years. 
Tt was further pleaded that the mortgagees 
had spent a large sum of money over the 
mortgaged property converting it from a 
kachcha structure into a pucca building and 
they were entitled to be recompensated 
for the money they had spent on the new. 
construction. 

The Court of first instance rejected all 
the pleas in defence and decreed the suit 
for possession. On appeal by the d=fend- 
ants mortgagees, the First Additional Sub- 
ordinate Judge of Gonda held that out 
of the total consideration of Rs. 1,000 for 
the mortgage the sum of Rs. 660. con- 
stituted antecedent debt as being due under 
a prior mortgage executed by the same 
mortgagor in favour of the same mort- 
gagees. Me, therefore, modified the decree 
of the Court of first instance by imposing 
a condition for the payment of this sum of 
Rs. 680 by the plaintiffs before they could 
enter into the possession of the mortgaged 
property. 

The first argument in second appeal is 


that asthe bulk of the consideration for 


alienation has been found to be valid as 
constituting antecedent debt the Courts 
below should not have set aside the mort- 
gage but that it should have been upheld 
with all its conditions. I am unable to 
accept this argument, Ihave to consider 
the propriety of the alienation asa whole. 
It may be that in certain cases where 
the bulk of the consideration for an aliena- 
tion made by a father in respect of joint 
family property consists of antecedent debt 


(88 L O. 1928) 
or is justified by legal necessity the aliena- 
‘tion.may be. held binding upon the sons; 
‘where there is much more in an alienation 
‘than the simple question as to the amount 
of the consideration that might be of a valid 
character the Court must consider it in 
its entirety and come to the conclusion in 
the particular circumstances of each case 
as to whether it should be upheld 
or set aside. This, it seems to me, is a 
proper method of dealing with questions 
‘of.the nature that I have before me. 
Itis more so in view of the fact that, 
sitting as a Court of Equity, this Court 
‘has jurisdiction to imposé terms on reliefs 


that it might think proper to grant to. 


one or the other of the two parties to a 
litigation. When the transaction before 
me is considered in all its bearing how 
“does it stand? The family residential 
“house is the subject of the mortgage. 
Rupees 500 are to carry interest at a highly 
unconscionable rate and finally we have 
the term of 45 years imposed on the con- 
tinuance of the mortgage. As is pertinent- 


ly pointed out by the learned Additional - 


‘Subordinate Judge, at the end of 45 years’ 
“time the mortgage-money would far exceed 
the value of the house. Even at the end 
of five yedrs, as that Court again observes, 
it would be of no advantage to redeem 
the property. In the circumstances, there- 
fore, Iam of opinion that the Courts below 
were right in setting aside the mortgage. 
The second argument advanced before 
me was that the plaintiffs should be made 
to pay compensation for the improvements 
which the defendants have made in res- 
pect of the property. I must reject this 
argument also. In the first place, there is 
no material on this record to exactly 
determine the money value of the im- 
provements which the defendants have 
made. This fact is pointed out by the 
learned. Munsif in his judgment. In the 
second place, a mortgagee cannot be per- 
mitted to improve a mortgagor out of his 
estate. In the third place, improvements 


of the nature which the defendants claim ' 


to have made in the mortgaged’ property, 
are not permitted in law to be made by a 


mortgagee without the clear consent of:the. + Es 


mortgagor. This last mentioned point sis 


of great significance in the case before. 


“me for the reason that the property mort- 
gaged was not absolutely owned by the 


mortgagor but was the family property of _ 


himself and his two sons. 
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Finally, it was argued that the defend- 
ants are entitled to the sum of Rs. -340 on 


the same title as they are entitled to the 
amount of Rs. 660. We have already seen 


‘that the last mentioned amount has been . 


made payable by the -lower Appellate 
Court to the defendants by the plaintiffs 
as a condition precedent to the recovery 
of the, property in suit. The facts that 


‘the sum of Rs. 660 constituted antecedent 
debt is of no Importance whatsoever as 
-soon as the alienation which it was intended 


to support is set aside as it is being done 


in the present case. The sons’ liability to 


pay the sum of Rs. 660 in sueh circum- 
stances rests on their pious obligation to 
discharge their father’s debt when it is not: 
Incurred for any immoral or illegal pur- 


pose. The two amounts of Rs. 340 and of 


Rs. 660, therefore, stand on the same footing 
In so far as the liability of the sons to 


_Te-pay them is concerned. It is not possible 
_to make any distinction between them and 


when the Court orders the plaintiffs to 


‘pay the sum of Rs. 660 as a condition 


precedent to the recovery of the joint 
family property it only exercises an equit- 
able jurisdiction and does so by imposing 
terms upon a successful party. I, therefore, 


‘accept this argument of the learned Coun- 
sel for the appellants. ; 


The result is that the appeal is allowed, 
the decree of the lower Appellate Court is 
modified and the suit for the recovery of 
possession is decreed on condition of 
payment of the sum of Rs. 1,000 by the 
plaintiffs to the defendants within six 
months from this date. I allow no interest 
on the sum of Rs. 500 for the reason that 
in my opinion the essential nature of the 
original transaction was nothing but a` 
usutructuary mortgage and the mort gagees 
were content to lend out the money which 
they did on the basis of that transaction. 
I make no order as to costs in this 


‘Court. The order as to costs passed by the 


lower Appellate Court will stand. 


Z. K. - Appeal allowed. 
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LAHORE HIGH COURT. 
Srconp Cıvıl APPBAL No. 3005 or 1924, 
May 20, 1925. 

Present:—Mr. Justice Zafar Ali. 
KHUSHALA AND OTHERS—PLAINTIFFS— 
APPELLANIS 
VET SUS 
BISHAN DAS AND O0THERS— DRFENDANTS — 
RESPONDENTS, 

Adverse possession—-Mortgage -— Redemption—Mort- 
gagee continuing in possession after redemption—Suit 
to recover possession--Limitation. 

Plaintiff mortgaged a certain holding with the 
defendants and subsequently sold two-thir ds of it to 
one M it being agreed between the plaintiff and M 
that out of the consideration for the sale the mort- 
gage iu favour of the defendants-should be paid off 
and M should obtain the two-thirds sold to him free 
. from the mortgage and plaintiff should obtain ‘the 
remaining one-third of the holding unencumbered. 
Defendants, however, pre-empted the sale in favour of 
M and continued m possession of the entire holding. 
More than 12 years atter the enforcement of the decree 
for pre-emption plaintiff sued to redeem the entire 
holding from the defendant : 

Held, (1) that as the result, of the pre-emption decree 
the mortgagees had become owners of two-thirds of 
the holding ; 

(2) that as regards the remaining one-third they 
“were in possession of it without any title after the 
date of the enforcement of the pre-emption decree and 
that their possession was consequently adverse to the 
plaintiff and had ripened into ownership after the 
lapse of 12 years, and that the fact that they were 
still shown as mortgagees in the Revenue Records did 
not give the plaintiff a right to redeem them. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 27th 
August 1923, affirming that of the Subor- 
dinate Judge, Third Class, Phillaur, Dis- 
trict Jullunder, dated the 23rd May 1923. 

Mr. Sagar Chand, for the Appellants. 

‘Lala Fakir Chand, for the Respondents. 


JUDGMENT .—The facts are briefly as 
below:— 

Defendants: Nos. 1 and 2 were the owners 
by purchase of one-half of the proprietary 
holding of Gulab and were the mortgagees 
of the other half for Rs. 400. Gulab sold 
two-thirds: of the latter half to one Mana 
for Rs. 500 out of which he received Rs. 100 
and the remaining Rs. 40U was to be paid 
to: defendants Nos. 1 and 2 to redeem the 
mortgage. If the mortgage had been re- 
deemed Mana would have got possession 
of two-thirds of the half share free from 

mortgage and Gulab would.have got the 
remaining one-third of that half quite un- 
encumbered. But defendants Nos. 1 and 2 
` brought a suit for possession ‘by pre emp- 
tion ‘of the share sold to Mana and the 
latter admitted their claim and gave up 
his rights under the sale on receiving Its.100 
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from them as evidenced by the order of 
the Court dated the 27th August 1902. 
Gulab then became entitled to obtain 
possession of one-third of that half of the 
holding from the defendants Nos. Land 2 
but he never took any steps to do so, and 
the defendents remained in possession of 
the entire holding. However, Hari Chand 
son of Gulab sold one-third of the half 
share which defendants Nos. 1 and 2 
formerly held on mortgage to the plaintifis 
and they sued to obtain possession of the 
full half share by redemption as the de- 
fendants’ were still shown in the Revenue 
Records as mortgagees of that half share, 
and the plaintiffs asserted that they could — 
redeem the whole of the mortgaged half. 
But, it is clear, that the mortgage was 
redeemed on the 27th August 1902 and 
that from that date defendants Nos. 1 and 
2 were in possession of two-thirds of the half 
in dispute as owners and of the remaining 
one-third without any title. Their posses- 
sion of the latter portion was. adverse to 
the owner and it has ripened into title 
by lapse of more than 12 years.” The 
fact that in the Revenue Records defend- 
ants Nos. 1 and 2 were still shown as. 
mortgagees does not affect their title which 
they undoubtedly acquired from Mana. The 
argument that the bargain with Mana was 
of no effect, because the decree for pre- 
emption was never executed is fallacious, 
because as a matter of fact no decree seems 
to have followed the razinama that took 
piace between the defendants Nos. 1 and Z 
and Mana as the former were already in 
possession and Mana gave up his rights 
under the sale from Gulab. The plaintiff's 
suit for possession of the half that the de- 
fendants previously held on mortgage was 
rightly dismissed because they (defendants 
Nos. 1 and 2) had acquired two-thirds of 
the half from Mana and the rest by adverse 
possession. 

I, therefore, dismiss with costs this second 
appeal against the concurrent judgments of 
the Courts below. 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FRoM APPELLATE DECREE 
No. 28 or 1923. 

; April 30, 1925. 

Present :—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
GIRISH CHANDRA CHOUDHURY 
AND OTHERS—PLAINTIFFS—APPELLANTS 

7 versus 
GOPAL CHANDRA PODDAR 

AND OTHERS-——DEFENDANTS--RESPONDENTS. 

Appeal, second—Point taken in plaint but not raised 
in issue or tried, whether can be taken. l 

A point which though adumberated in the plaint 
was not raised inthe issues or tried by - the Courts 
below and on which no evidence was led cannot be 
allowed to be taken in second appeal. 

Appeal against a decree of the Addi- 
tional District . Judge, Sylhet, dated the 5th 
of June 1922, modifying that of the Munsif, 
First Court at Habigunj, dated the 15th 
December 1920. 

Babus Brojolal Chakravarti and Paresh 
Lal Shome, for the Appellants. 

Babus Jogesh Chandra Roy and Hem- 
endra Kumar Das, for the Respondents. 
"© JUDGMENT.—This is an appeal by 
the plaintiffs in a suit brought by them 
under O. XXI, r. 63, C. P. ©. Defendant 
No. 1 obtained. a decree against two 
persons Kailash and Prokash, said to 
be tenants of the disputed land and in 
execution of that decree he attached the 
property in suit. The plaintiffs prefer- 
red a claim against the attachment which 


was rejected on the 6th October 1917.. 


Thereafter the property was sold and 
purchased hy defendant No, 1. Hav- 
ing lost the claim case the plaintiffs 
brought the present. suit for a declaration 
of their title and for a permanent injunc- 
tion against defendant No. 1 restraining 
him from taking possession of the property 
sold in execution of the decree and purchas- 
ed by him. The suit was decreed in the 
First Court but that decree was reversed in 
appeal. The facts established by the find- 
ings of the lower Appellate Court are that 
Kailash and Prokash obtained a settlement 
of this land in 1878 before the Transfer of 


Property Act was passed for the purpose of ` 


They have since then been 
in possession of the land. ‘The present 
malik is one Jitendra Pal. In June 1916 
Kailash and Prokash sold this tenancy to 
the plaintiffis ‘by a kobala (Ex. 7). The 
plaintiffs being apprehensive of the validity 
of the title derived by this purchase obtain- 
ed a putni settlement of this land from 


t 


erecting houses. 
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Jitendra Pal in November 1916. The irst 
Court decreed the plaintiff's suit holding 
the kobala to be a genuine and bona fide 
document but the lower Appellate Court 
found it to be without considerationand a 
colourable transaction resorted to protect 
the judgment-debtors’ interest from ' the 
hands of his creditors. The finding of the 
Court, therefore, was that the tenancy of 
Kailash and Prokash subsisted at the date 
of the sale and that the defendant No. 1 
purchased it and obtained delivery of pos- 
session of thesame. In this view the plaint- 
iffs’ suit was dismissed with the declara- 
tion of the plaintiffs’ putni right therein: 
The plaintiffs appeal and itis argued on 
their behalf that the tenancy having been 
created before the Transfer of Property Act 
came into force, the interest of the tenant 
must be regarded as non-transferable and, 
therefore, not liable to be attached in exe- 
cution of the decree. This point was no 
doubt adumberated in the plaint but it 
was never put forward before the Courts 
below. There was no issue framed on this 
question and evidently no evidence was 
directed with regard toit. In the Courts 
below it was never disputed that the 
tenancy of Kailash and Prokash was not 
transferable because the plaintiffs them- 
selves came to Court as purchasers from 
Kailash and Prokash. Having lost their 
case on that point they cannot now ‘be 
allowed to raise a point not put forward ` 
in the Courts below. We are asked to hold 
either that the tenancy of Kailash and Pro- 
kash was not transferable and, therefore, the 
defendant No. Is purchase is invalid -or to 
remand the case for the determination of 
this question. We are not prepared to 
adopt the first cause suggested; but if we 
follow the second one the result will be 
that the case will be re-tried from the very 
beginning. All the evidence taken in the 
case will have to be discarded and fresh evi- 
dence will have to be given to prove custom 
in favour of the transferability of such 
tenures. This question, therefore, cannot be - 
raised now. Wedo not express any opi- 
nion with regard to any right which the 
plaintiffs may possess to proceed against 
the defendants upon any other cause of 
action. This appeal accordingly fails.and is 
dismissed with costs. 
The cross: objection is now pressed and is 
therefore dismissed. ? 
Appeal and cross-objection dismissed. 
Z. K. ; 
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LAHGRE HIGH COURT. 
MISORLLANLOUS SECOND. CIVIL APPEAL ` 
‘ No: 230 of 1924... > 7) ; 
< July 4, 1925. 
. Present:-—~—Myr, Justice Martineau and 


A “Mr. Justice Zafar Ali- <. os) 
: RAM GOPAL AND oTHERS—DEFENDANTS*: 3 
KT -— APPELLANTS » sg 
sere i versus’ . : ja A 
- HAR KISHEN AND oTHERS—PLAINTIFFS 

© © RESPONDENTS, ` o) 


` Civil Procedure Code (Act V of 1908), O. XXIT,r. 3° 
- -Death of plaintiff—-Substitution, absence of—Abate- 
nment—Defendant not demanding abatement, effect of. _ 
“An abatement takes place ipso facto if an application 


for impleading the legal representatives of a deceased ` 


party is not made within the period prescribed by 
law. The question of abatement does not depend 
upon the opposite party demanding or not demanding 
an abatement. 
~ Miscellaneous second appeal from an 
‘order of the Senior Subordinate Judge, 
Rohtak, dated the 10th December 1923, re- 
versing that of the Subordinate Judge, 
Fourth Class, Jhajjar, District Rohtak,’ 
dated the 4th June 1923, i 
Mr, Shamair Chand, for the Appellants. 
‘Mr. Sagar Chand. for Mr. B. A, Cooper, for’ 
the Respondent. © ` . 
JUDGMENT. —In this case four per- 
sons, with the leave of the Court obtained 
tinder O. I, r. 8, C. P: C., sued on behalfofthe- 
` proprietary body of the village of Chhara_ 
for an injunction forthe demolition of a- 
building erected by the defendants on a 
part of the common land which the plaint- 
iffs alleged had been reserved for the com- 
mon purposes of the village: One of the 
plaintiffs, namely Lajje, died while the 
case was pending in the Trial Court and his 
legal representatives were not brought on 
the record. The suit was dismissed as 
peing barred by limitation, the Court find- 
ing that the building on the land had. 
been erected 8 or 10 years before. On an 
appeal being filed by the three ‘surviving 
plaintiffs and’the legal representatives of’ 
Lajje the defendants pleaded that the suit 
had ‘abated as Lajje’s representatives had 
not, been brought on the record within the 
period of limitation. The lower Appellate 
Court overruled this plea on the ground 
that thé defendants, not having demanded 
an abatement in thé Trial Court, had im- 
pliedly allowed the remaining plaintiffs to 
prosecute the-suit, and finding that the’ 
structures on the land had been erected 
“only three months before suit, and that the 
suit was, therefore, within time; it remanded: 
the case for decision on the merits, 
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The defendants have appealed ‘to this 
Court from the order of remand, and it is 
again urged on theiz behalf that the suit 
had abated. The lower Appellate Court's 
view on this pointis wrong. There is’ no 
question of the, defendants demanding or 
not demanding an-abatement, as an abate- 
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<. ment takes -place ipso facto ifan application 


for impleading the representative of the 


. deceased party is‘not made within time. 


So far as Lajje was concerned the suit 
must be held to have abated under O. XXII, 


: r, 3,of the Q: P. O, which is nòt rendered ` 
: inapplicable by the fact that the suit was’ ' 


brought on.: behalt of the whole proprietary ` 
body of the village. This matter is, how-, 
ever, 7of no practical importance, as the 
remaining plaintifis are not debarred from’ 
prosecuting the claim for an injunction. 
The suit. has not abated in toto. ; 
The only other point urged on behalf of. 
the appellanis is that the proprietary body 
was represented by the four plaintiffs col- 
lectively and is not bound by the proceed- 
ings taken after the death of-one of those: 
plaintifs without fresh permission having 
been obtained by the three survivors under’ 
O. I, r. 8, to prosecute the suit on behalf 
of the whole body of proprietors. This 
argument is avery technical one, and we 
think that it has no real force, seeing that 
the’ four persons who brought the suit 
were only self-constituted representatives of 
the proprietary: body and had not been 
nominated by that body to represent it. 
“We accordingly dismiss the appeal with 
costs. 
Z. Ke Appeal dismissed. 
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PATNA HIGH COURT. 
-APPEAL FROM APPELLATS DECREE No. 68 
or 1922. 
February 16, 1925. 
Present:—Mr. Justice Das. and 
Mr. Justice Adami. 
Sheikh IMDAD ALI—Deranpant No. 1— 
APPELLANT ~~ = 
versus 
NAND KUMAR LAL, Monair, 
AND OTHERS— PLAINTIFFS AND Munshi 
TILAKDHARI LAL AND, ANOTRER— 
é DRFENDANTS— RESPONDENTS, 
Limitation Act (IK of 1009), s. 19— Acknowledgment 
—-Statement in pleading that property was purchased 
by certain person, whether admission of purchaser's 


title, i 


Aa ty EAA 
(88 I. O. 1925) 
An admission that a certain person has purchased 

. certain property is not an admission that that 

person has acquired a good title in the property, for 
it is quite consistent with an assertion that the 
purchase was bad in law and did not operate to 

‘confer any title on the alleged purchaser. 

A written statement contained a recital that 

' a certain property had been purchased by certain 

persons who had not, however, been able to obtain 

possession of it: ` 
Held, that- the statement did not amount to au 
aknowledgment of the title of the purchasers within 

the meaning of s..19 of the Limitation Act. i. 
Appeal from a decision ofthe Judicial 

Commissioner, Chota Nagpur, dated the 

24th June’ 1921, reversing that of the 

Munsif, Ranchi, dated the 4th August 

1920. 

Messrs. N. C. Sinha and N. C. Ghose, for 
the Appellants. 
Mr. N. N. Sen, for the Respondents. 


JUDGMENT. 


Das, J.—The only question in this ap- 


peal is whether there is a sufficient 
acknowledgment within the meaning of 
s. 19 of the Limitation Act to take the 
case out of the Statute of Limitation. In 
1902 the plaintiff along with certain other 
persons purchased an 8-annas share ofa 
jagir in Mouzah Jaipur which belonged to 
defendant No. 1. It is admitted that the 
plaintiff did not recover actual possession 
of the land although there was a delivery 
of possession through the Court on the 
10th of August 1902. The Record of 
Rights recorded defendant No. 1 as in 
possession of the disputed land. The pre- 
sént suit was instituted on the 30th Jan- 
uary 1920 and is prima facie barred hy 
limitation. But the plaintiff relies upon 
a certain acknowledgment made by defend- 
ant No. 1 sometime in June 1913 in a 
suit which was instituted by Bishun Loc- 
han against him. The acknowledgment 
is contained in the 12th paragraph of his 
. written statement as is as follows :——“That 
8 annas of village Jaipur out of 16 annas, 
that is to say, four annas mokarrazz share 
of Jamadar Jageswar Dayal Singh and 4- 
annas share of the defendant total 8 annas 
together with the disputed property, was 
sold in execution of a certificate for 
arrears of road-cess and was purchased 
by Dinesh Prasad, Goraknath Nandkumar 
and Filakdhari Lal, who obtained a certi- 
ficate. That in spite of the fact that a 
tanaza was filed in the Settlement Depart- 
ment they did not get possession but 
were, ordered to sue for possession before 
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Civil Court. So long as all these persons 
are not: made -parties to the suit, the 
plaintif’s suit cannot proceed.” It ‘ig 
admitted that the property to which refer. 
ence is made in the 12th paragraph of the 
written statement is ‘the same.as that 
which is the subject-matter of the present 
litigation. The learned Judicial Commis- 
sioner has come to the conclusion: that 
there isan acknowledgment: of the title 
of Dinesh Prasad, Gorakhnath Nandkumar. 
and Tilakdhari. Lal in .this written state- 
ment which was, filed by defendant. No. V 
in June, 1913 sufficient in law to take the. 
case out of the Statute of Limitation, I 
am unable to agree with this view. It 
is undoubtedly admitted that the property 
was sold in execution of a certificate 
for arrears of road-cess and was purchased 
by Dinesh Prasad, Gorakhnath Nandkumar 
and Tilakdhari Lal; but an admission that 
a certain party has purchased the pro- 
perty is not an admission that that: party 
has acquired a good title-in the property 
for it is quite consistent with an as- 
sertion that the purchase was bad in law. 
and did not operate’ to confer any titleon 
the alleged purchaser, -A case is cited in 
Halsbury’s Laws of England, 19th Vol, at 
page 132, para. .253 where it was held: 
that an admission that. a person has re- 
covered judgment in an action of eject- 
ment is not an admission of -title, for 
it is quite consistent with an assertion that 
the judgment in ejectment was wrong and 
that the person had no title at ali. In 
my opinion the principle is equally appli- 
cable to a case like this. The admission 
that the property was purchased amongst. 
others by Nandkumar. Lal was coupled 
with an assertion that .the purchasers did 
not get possession’ of ‘theland and I am. 
unable to -read the statement in para, 
12 of the written statement as an acknow- 
ledgment of the title of the purchasers. In 
my opinicn the decision of-the learned 
Judicial Commissioner should be reversed 
and the decision of the Court of first in- 
stance should be restored. . 
I. would accordingly allow the appeal, 
set aside the decision’of the learned J udge 
in the Court below and restore the, deci- 
sion of the Court of. first instance. The 
result is that the suit is dismissed with costs 
in all the Courts. - 
Adami, J.—I agree. 


Z, K. Appeal allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
‘Seconp Civin AppzaL No. 516 or 1924, 
March 27, 1925. 

Present :—My. Findlay, O. J.C. 
SECRETARY ann PRESIDENT, MUNICI- 
PAL COMMITTEE, NAGPUR~— 
DEFENDANTS——ÅPPELLANTS 
versus 
DEVIDAS—P.raintirF—RESPONDENT. 

C. P. Municipalities Act (II of 1922), s. 12 (1) (a), 
scope of—Joint Hindu family—Separate income of 
member up to requisite amount—Member, whether 
entitled to vote. 

Under s. 12(1) (a) of the C. P. Municipalities Act, 
every member of a joint Hindu family is entitled to 
a vote provided he is in receipt of an income of 
not less than Rs. 120 per year or such other less 
sum as may be prescribed under the rules made there- 
under, irrespective of the fact that he pays the income 
to the manager for being thrown into the common 
stock. The manager alone is entitled to a vote if the 
total Income of the entire joint family aggregates to 
the amount prescribed under the Act or the rules 
made thereunder, but the income of individual mem- 
bers falls short of that amount. [p. 481, col. 1.] 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 4th 
December 1924, in Civil Appeal No. 91 of 
1924, 

Mr. M. B. Niyogi, for the Appellants, 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—The plaintif-respond- 
ent Devidas, a resident of Nagpur City, 
is a Pleader's clerk in receipt ofan income 
not less than Rs. 120 per year, and is also 
a member of a joint Hindu family. He 
sued the defendants-appellants, the Secre- 
tary and President ofthe Nagpur, Municipal 
Committee, for a decree to the effect that 
they should be ordered to show his name 
in the register of Municipal voters, and 
for other consequential relief. 

The facts ‘of the case are not in dis- 
pute, and from Ex. P. 1, filed, it is 
clear that the Municipal President declined 
to enter the plaintiff-respondent’s name on 
the ground that he is a member of a 
joint Hindu family and that his brother, 
who is the manager of the said family 
having been registered as a voter, the 
respondent was not entitled to have his 
name also shown in the electoral roll. 


The -Subordinate Judge duly passed a 
decree in favour of the plaintiff, and an 
appeal by the present appellants was 
dismissed by the Additional District Judge, 
Nagpur, The appellants have now come up 
on second appeal to this Court. - 

The facts of the case are not in dis- 
pute, The only question with which I 
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am concerned in the construction of s. 12 


(1) (a) of the C. P. Municipalities Act, 
1922. The canon of construction known 
as the golden rule, which bas been quoted 
in the judgment of the First Court, is 
one which, it need hardly be said, 1 fully 
accept. In the present case, however there 
seems to me little or no need to have 
recourse to technicalities. Section 12 (1) (a) 
reads as follows :— 

“ The following persons shall be qualified 
as voters for the purpose of electing mem- 
bers of a Committee other than members 
representing special constituencies, namely, 
persons residing within the limits of a 
Municipality and in receiptof an annual 
income of not less than Rs. 120 or such 
less income as may be prescribed by rules 
made under this Act: 

Explanation—For the purposes of this 
clause the manager of a joint Hindu family 
shall be deemed to be in receipt of the joint 
family income; ”. ‘ 

On the construction, which the appellants 
ask me to put on the explanation just 
quoted, this explanation would have to be 
read asa most important exception bar- 
ring each and every member of a joint 
Hindu family, who is in receipt of a 
separate income, from being entered in the 
electoral roll, if the manager of the said 
family appears therein as a voter. 

1 findit difficult to suppose that the 
Legislature would have evér drafted the 
explanation in question in the form, it 
has, were it intended to disfranchise every . 
member of a joint Hindu family other 
than the manager, even if such member 
were in receipt himself of an annual income 
of not less than Rs. 120. Had such been 
the intention of the Legislalure, the ex- 
ception would, doubtless, have appeared 
in sub-s. (8)ofs. 12. Asit stands, the 
explanation seems to me to have only one 
possible reasonable interpretation. This 
interpretation is that the Explanation to 
cl. (a) was clearly meant to apply only 
to the case of a joint Hindu family, whose 
total income aggregates Rs. 120 per year, 
although the income of the individual 
members thereof may be less than that 
amount, In such a case the Legislature has 
obviously attempted to lay down the rule 
that the manager alone of such a joint 
Hindu family will have the vote and not 
every individual member of the family. In 
other words, the explanation meets the case 
where the particular members of a joint 
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Hindu family receive less than Rs. 120 per 
year, but the total annual income of the 
- joint family exceeds that amount. The 
provision in question, therefore, rightly 
finds place as an Explanation to cl. (a). 
Had it been intended to disfranchise each 
and every member of a joint Hindu family, 
save the manger, the provision in question 
would have formed a highly important 
exception to this section, prescribing the 
qualifications of voters, and would un- 
doubtedly have found place insub-s, (3). 

The plaintiff is clearly a person in 
receipt of annual income of not less than 
Rs. 120. Canit be argued on any reason- 
able interpretation of the explanation that 
this latter explanation in any way takes 
away the right of voting from him? Iam 
wholly unable to accept any such proposi- 
tion. To construethe explanation in ques- 
tion in any way, I am asked todo by the 
appellants, would involve my transgressing 
every accepted principle of interpretation. 

On the other hand, the position of the 
plaintifi-respondent is one which squares 
completely with the clear and obvious 
meaning of the provision in question. It 
matters not, In my opinion, whether the 
plaintiff-respondent eventually pays in or 
does not pay in his income or part thereof 
to the joint family fund. He is clearly 
under el. (a) entitled to a vote, and the 
explanation thereto is not a disabling 
provision, but clearly and obviously only 
applies wherethe totalincome of a joint 
Hindu family exceeds Rs. 120, but the in- 
come of individual members is less than 
that amount. In sucha case, the Legislature 
obviously intended to provide that the 
manager of a joint Hindu family alone 
should havea vote in a quasi representative 
capacity on behalf of the family. 

The appeal, therefore, fails and is dis- 
missed, The appellants must pay the res- 
pondent’s costs. Costs in the lower Courts 
as already ordered. 


G. R. D. Appeal dismissed. 
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AMNA KRATUN V. MOHAMMAD WALT. 


AB) 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp CIVIL APPEAL No. 258 or 1924. 
April 21, 1925. 

Present :—Mr. Ashworth, A. J. C. 
Musammat AMNA KHATUN AND OTHERS 
—D BFENDANTS —A PPELLANTS 
VETSUS 
MOHAMMAD WALI—P xatntirr— 

RESPONDENT. | 

Practice--Postponement of case -~ Party missing 
train, whether ground for postponement—Plea, rejec» 
tion of --Hvidence, failure to produce, effect of. 

The fact that a party toa suit has missed the -train 
is no sufficient ground for postponement ofa case, 
Parties must leave a safe margin in order to enable 
them to arrive in Court in time before their cases are 
called. [p. 482, col. 1.] 

A Court is justified in rejecting a plea where the 
party putting forward the plea fails to produce evi 
dence in support of it. [p. 482, cols. 1 & 2.] 


Second appeal against a decree of the 
District Judge, Lucknow, dated the 7th 
March 1924, affirming that of the Munsif, 
Haveli, Lucknow, dated the 8th May 1923. 

Kuar M. A. Ghafoor Khan, for the 
Appellants. 

Messrs. Murli Manohar and Manohar Lal, 
for the Respondent. 


JUDGMENT.—This is a second civil 
appeal arising out of a suit brought for 
restitution of conjugal rights by the plaint- 
iff-respondent. The main defence was that 
there had been a divorce, so that the 
plaintiff could have no right to sue for 
restitution of conjugal rights. Other points 
taken up apparently were that there had 


been some sort of compromise or award 


outside the Court and that the Munsif had 
no jurisdiction, and that the suit was 
premature. The Munsif decreed the suit 
after finding against the contention that 
there had been a divorce. There was an 
appeal to the District Judge of Lucknow. 
One of the grounds taken was that the 
Munsif had failed to decide seven out of 
the eight issues framed by himself. The 
District Judge rejected this ground because 
the burden of proof of each of these issues 
was on the defendant, and he had not 
produced evidence to sustain the burden. 


“The main ground of appeal before the 


District Judge was that the Munsif's im- 
proper conduct of the suit had prevented 
the appellant from producing his evi- 
dence, l 

In second appeal to this Court two of 
the grounds are based on the allegation 
that there were not sufficient matérials be» 


483 
fore the lower Courts to come to any deci- 
sion: Another ground is that issue No. 8 
which should have been decided was not 
‘decided. Two other grounds merely state 
that the judgment is wrong and miscon- 
ceived. Lastly it is urged that the Court 
of first hearing acted wrongly and impro- 
perly on the 7th May by only giving the 
appellant one day's further time to produce 
his evidence, and that the Court acted 
wrongly in deciding the case on the 8th 
without giving the appellant further time 
thereafter. . . 

. These last two points may be decided 
first. For the reasons given by the District 
Judge I hold’ that the Court of first hear- 
ing was quite justified in its procedure. 
The one days grace given on the 7th 
was given because the appellants agent 
stated that he could produce bis witnesses 
the next day. The adjournment which was 
unnecessary would not have been granted 
but for this assurance on the part of the 
agent. The appellant cannot now turn 
yound and say that the one day was not 
suficient. As to the complaint that the 


Court should not have decided the case 


on the 8th because the agent sent a tele- 
gram that he had missed a train, it cannot 
be too emphatically laid down that the 
missing of atrain is no sufficient ground 
for postponement of a case. Even if the 
missing of the train was proved to be for 
good cause, and if is not so proved, parties 
must understand that they must leave a 
dafe margin for appearance in cases, 

As to the rest of the grounds of this 
appeal, the appellant's case is that he could 
not produce the requisite evidence because 
he was not given time todo so. His case 
is not that he did produce the necessary 
evidence. Now it has already been held 


that the appellant was to blame for. not. 


producing this evidence. He must, there- 
fore, stand the consequence of that evi- 
dence not being produced and he cannot 
complain of issues being decided by the 
lower Court against him owing to non- 
production of evidence by himself, inas- 
much as the burden of proving those issues 
was on himself. Nor, again can he com- 
plain that the materials before the lower 
Court were insufficient for the passing 
of adecree. They were only insufficient 
if it were necessary to decide the pleas in 
defence by the . appellant. - Those -pleas 
had to be rejected for want: of evidence 
protluced by the appellant. A Qourt is 
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perfectly justified in rejecting pleas for' ` 
failure of evidence by the party putting 
forward ‘those pleas. There is no force 
in the. appeal which is dismissed with 
costs. n 


Z. K. Appeal dismissed, 





PRIVY COUNCIL, 

APPEAL FROM THE PATNA Hicu Court. 
‘February 9, 1925. 
Present:—Lord Shaw, Lord Carson, 
Lord Blanesburgh, Sir John Edge and 
Mr. Ameer Ali. 
KEDARNATH GOENKA— 


APPBLLANT 
. versus 
ANANT PRASAD SINGH AND OTHERS 
. — RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XXII, Tr 
8, 12—Crril Procedure Code (Act XIV of 1882), ss. 211,. 
212—Decree passedunder Code of 1882—Alesne profits, 
ascertainment of—Proccedings, nature of—Death of 
decree-holder—Substiiution, whether necessary. 

Under the ©. P. ©. of 1882 a proceeding for the 
ascertainment of mesne profits was a proceeding in 
execution; therefore in a decree passed under 
that Code such proccedings must be held in exe- 
cution and not inthe suit. Where in the course of 
such proceedings one of the decree-holders dies the 
case is covered byur. 12 of O. XXII of C. P. C. and 
no substitution underr. 3 of the Order is necessary. 

Appeal from a decree ofthe Patna High 
Court (Das, J.), dated the 10th March 
1921, and printed as 61 Ind. Cas. 4, rejecting 
an application for revision of an order of 
the Subordinate Judge, Monghyr, dated 
the 9th April 1920. | 

Messrs. A. M. Dunne, K.C., and FE. B. 
Raikes, for the Appellant, 


JUDGMENT. 


Lord Shaw.—The question raised on 
this appeal is one of procedure. The judg- 
ments of the Courts below are concurrent; 
they are gathered together in the final 
paragraph of the judgment of the High’ 
Court, in which Mr. Justice Das says:— 

“I hold that, under the Code of 1882, 
a proceeding for the .ascertainment of 
,mesne profits was a proceeding in execution 
and that, as the decree, in the present 
case, was passed under the Code of 1882, 
such proceedings must be held in execu- . 
tion and not in the suit, That being so, 
O. XXII, r. 12, applies, and it must 
follow that substituiion was not neces< 
Bary. 


- 
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Their Lordships have heard a persistent 
argument criticising the entire authorities 
cited in the case;. they have considered 
that argument and the ‘authorities; -and 
they now declare that nothing has been 
urged which would induce them upon this 
point of procedure to express disagreement 
with the result arrived at in the Courts 
below. 

In their Lordships’ opinion, the appeal 
accordingly ought to be dismissed, and ad- 
vice will be humbly tendered to His Majesty 
in that sense. 


Z. K. Appeal dismissed. | 
Solicitors for the Appellant :—Messrs. 
Watkins and Hunter. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Deorus No..104 
oF 1921. 

January 2, 1925. 
Present:—Mr, Justice Das and 

Mr. Justice Adami. ; 
Kamar KAMAKHYA NARAYAN SINGH 
—PLAINTIFF—APPELLANT 
VETSUS 
- BECHU SINGH AND OTHERS-—— DEFENDANTS — 
RESPONDENTS. 


Limitation Act (IX of 1908). Sch. I, Art. 189— 


Mokarrari lease for lifetime of grantee—Death of ` 


grantee—Suit to eject successor of grantee—Limitation 
—Marfatdari receipt, what is. 

A marfatdari receipt is a receipt made out in the 
name of the original tenant although it shows that 
the rent has been actually paid by a third person, 
[p. 483, col. 2; p. 484, col. 1 

Plaintiff granted a mokarrari istumrari lease in 
favour of M. The lease was not a hereditary one and 
operated only for the lifetime of the grantee. M died 
in 1902 and defendant got into possession of the land. 


Defendant paid rent to the plaintiff during 1903 and . 


1904 obtaining marfatdari receipts. In 1905 defendant 


` refused to pay rent unless a receipt was granted in his ` 


own name and the plaintiff refused to grant such a 
receipt. Thereafter the defendant continued in 
-possession without payment of rent and in 1920 plaint- 
iff brought a suit to eject, the defendant: i 

Held, that inasmuch as the plaintiff had refused to 
treat the defendant as his tenant there was no creation 
of a fresh tenancy in favour of the defendant and that 
defendant's possession after 1905 being adverse to the 
plaintiff the plaintiff's suit was barred under Art. 139 
of sch. I to the Limitation Act. [p. 484, col. 1.) 


Appeal from a decision of the Additional 
Subordinate. Judge, Hazaribagh, dated the 
vist January 1921, 


RAMARHYA NARAYAN SINGH v. BEGHY SING. 


. ground that they have 


` gion 
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Messrs. Sultan Ahmad and S. M. Mullick,~ 


for the Appellant. 
Messrs K. B. Dutt and B. C. De, for the 


Respondents. 
JUDGMENT. ` 

Das, J.—The predecessor-in-title of the 
plaintiff granted a mokarrari istumrari lease 
in favour of Dipnath Singh and Mitarjit 
Singh. Itis conceded that the lease was 
not a hereditary lease but that it was opera- 
tive for the lifetime of the grantees. 
Mitarjit Singh who survived Dipnath Singh 


died sometime in 1902. The suit out of 


which this appeal arises was instituted on 
the Ist of April 1920 for the ejectment of the 
defendants. The suit has been dismissed 
as against defendants Nos.8 to 11 on the 
acquired a title by 
adverse possession. ` 


It is contended that, on the admission: 


made by defendants No, 8, there wgs no 
question of adverse possession to be tried. 
Defendant No. 8 said in examination-in- 


chief that he never paid rent for the mauza. 


to the Ramgarh Raj. In cross-examination 
he said as follows: “I paid rent for the 


~- 


mauza in suit for two or three years after: 


Mitarjit’s death to Narsingh Dyal the zar- 


bharnadhar of the mauza under the Raja, - 
and I used to get receipts from him. I paid. 


rent to him for 9 or 10 years in all, The 


receipts which I got from the zarbharnadhar - 


are at home. 
ceipts.” 
It is contended that there isa direct ad- 


mission by defendant No. 8 that there was. 


They were marfatdari res. 


payment of rent by him to the Raj and that : 


the payment of such rent by defendant 


No. 8 and the acceptance thereof by the. 


plaintiff operated as a recognition of de- 


fendant No. Sasa tenant from year to year, - 
and that, that beingso, the defendants could - 


not put forward a title by adverse posses- 


sion as against the plaintiff. Ifthis argu-. 


ment is to succeed at all it could not help 
defendants other than defendant No. 8; 
but, in my opinion, the argument ought not 
to succeed at all. 


thesis that rent was never paid by these 


It will be noticed that. 
the Court below has proceeded on the hypo- . 


defendants and it appears that the argu- : 


ment was not putin this form in the Court. 


below. But what is the admission made by 


defendant No. 8 in this case? his admis- . 
is that the zarbharnadhay of the. 
Raj accepted rent from him and granted > 


him marfatdart receipts. Now marfatdayi - 


receipts are receipts made out in the name 


ryt 
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of the original tenant although they show 
that the rent has been actually paid by a 
third pzrson. The question is whether the 
grant of marfatdart receipts operated as a 
recognition of defendant No. 8: asa tenant 
from year to year. 

In my opinion, the question is essentially 
one of fact. I can quite understand the 
position where for a number of years such 
receipts are granted without any protest by 
anybody and the inference may be raised 
that there was creation of a tenancy. But 
in this case defendant No. 8 says that in 
190! or 1905 he went to the Raja and de- 
manded receipts in his own name. The 
Raja was willing to grant marfatdari re- 
ceipts but was not willing to give him re- 
ceipts in his own name. He declined to 
take marfatdarit receipts and the Raja 
threatened to sue him in ejectment. It is 
conceded that since that interview no rent 
has ever been paid by defendant No.8 or by 
any of the defendants. 
I have said before, died in 1902. 

Now the story told by defendant No. 8 
has been accepted by the learned Judge in 
the Court below and we have not been 
invited in this Court to dissent from the 
view expressed by the learned Judge on 
this point. 

Now the question is, was a tenancy in 
favour of defendant No. 8 created by ac- 
ceptance of rent from him. It seems to me 
that the facts clearly establish that there 
was no intention on the part ofthe plaintiff 
to treat defendant No. 8 as a tenant and 
that there was no intention on the part of 
defendant No, 8 to pay rent to the Raj ex- 
dept on receipts made out in his name. 
That being so, there was no creation of a 
fresh tenancy in favour of any of the de- 
_fendants and the plaintiff's suit is. clearly 

barred by the provision of Art. 139 of the 
Limitation Act. 

It was then contended that the learned 
Judge erred in dismissing the plaintiff's 
suit in respect of the 15-annas 9-pies interest 
claimed by defendants Nos. 8 to ll. It 
appears that defendant No. 8 holds as mort- 
gagee to the extent of l-anna 6-pies and 
that defendants Nos. 9 to 11 hold as mort- 
gagees to the extent of 2-annas, and the 
contention is that so far as these interests 
. are concerned, the plaintiff should have 
succeeded. The point was not argued in 
the Court below; nor has it been taken in 
the grounds of appeal in this Court. But 
in any case J do not understand how the 
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point can be raised.. The defendants were 
actually in possession of this land. It was 
necessaly for the plaintiff to sue for re- 
covery of possession of this land within 12 
years from the death of Mitarjit Singh. 
The suit not having’ been brought within 
12 years from the death of Mitarjit Singh, 
the whole suit must be dismissed as barred 
by limitation. 

In my opinion the decision of the learned 
Subordinate Judge is right and it ought 
to be affirmed. i 

I would dismiss this appeal with costs, 

Adami, J.—I agree. 

Z, K. Appeal dismissed. 


Ee E 


ALLAHABAD HIGH COURT. 
LETTERS Parent Appwar No. 132 or 1924, 
June 12, 1925. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Sulaiman. 
BISHNATH SINGH AND OTHERS— 

J UDGMENT-DesTorS—APPELLANTS 
VETSUS 
BASDEO SINGH—Dscr&s-Houper 
— RESPONDENT. 

Bundelkhand Land Alienation Act (II of 1903), ss. 9 
(8), 16—Mortgage—Land protected under the Act-— 
Mortgage-decree—Reference to Collector, whether can 
be made. 

It is advisable that Original Courts, when they find 
that a mortgage has been made which is ordinarily 
enforceable but which covers property situated within 
Bundelkhand which cannot be sold, should take action 
under s. 9 (3) ofthe Bundelkhand Land Alienation 
Act before passing a mortgage-decree, and should not 
wait to take action under the section till the decres 
has been passed. There is nothing, however, in the 
wording of the section to support the contention that 
the provisions of the section can take effect only 
before a decree is passed and not afterwards, 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Kanhaiya Lal, dated 
the 28th of July 1924, reported as 82 Ind. 
Cas. 1037. l 

Mr. Baleshwari Prasad, forthe Appel- 
] 


ants. 
Mr. Abu Ali, for the Respondent. 


JUDGMENT.—This is a Letters Patent 
Appeal arising out of certain execution 
proceedings on the 13th May 1909. The 
judgment-debtors had executed a mortgage- 
deed of property situated in Bundelkhand 
in favour of the decree-holder. A prelimi- 
nary decree for sale was obtained on the 
17th June 1918 which was followed up by 
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a final decree on the 20th December 1919 
when an application for execution was 
filed and the decree-holder wanted to have 
the mortgaged property sold. An objec- 
tion was raised by the judgment-debtors 
that the property being situated in Bundel- 
khand was not liable to be:sold under 
s.16 of the Bundelkhand Land Alienation 
Act (U. P. Act II of 1903). This objection, 
“was allowed, and the application was dis- 
missed. After this, the decree-holder filed 
an application purporting to be an appli- 
cation under s, 9, sub-cl. (8) of the 
Act requesting the Court to refer the 


case to the Collector with a view to the. 


exercise of the power conferred upon him 
by sub-s. (1) of s. 9. The objection was 
raised on behalf of the judgment-debtor 
that that sub-section was not applicable 
after the final decree was passed. This 
objection was disallowed by both the Courts 
below and also by a learned Judge of this 
Court. 

. Section 9, sub-cl. (3) is not limited toa 
ease where the point is raised before the 
decree is actually passed by the Court. We, 
therefore, find it impossible to hold that 
the Civil Court ceased to have jurisdiction 
to act under that sub-section as soon as 
a nominal decree was passed which cannot, 
in fact, be executed by thesale of the pro- 
perty mortgaged, The position of the 
judgment-debtor and the decree-holder 
would be the same even ifa decree has 
been passed which is incapable of exe- 
cution. This view is supported by a de- 
cision of this Court in Execution Second 
Appeal No. 1457 of 1920, decided on the 
18th July 1922, where it was held that 
there was nothing in the wording of the 
section to- support the contention that the 
provisions of s.9 have effect only before 
a decree is passed and .not afterwards. 
The view taken by the learned Judge of 
this Court is in accordance with the pre- 
vious decision with which we agree, 

We would, however, like to point out 
that it is advisable that Original Courts 
when they find that a mortgage has-been 
made which is ordinarily enforcible but 
which covers property situated within 
Bundelkhand which cannot be sold, should 
take action under s. 9 (3) before passing 


the decree and not- wait till the decree has. 


been passed. We accordingly dismiss this 
appeal with costs including in this Court 
fees on the higher scale. ` 


Z. K, Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM One Decree No, 27 
oF 192], f 


February 19, 1925. 
Present:—Mr. Justice Das 
and Mr. Justice Adami. 
SURAJ NARAYAN CHAUDHURY 
—DEFENDANT—ÅPPELLANT 
versus l 
SARASWARI BAHURIA—PLAINTIFF 

AND ANOTHER—DEFEN DANTS—RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859), ss. 2, 8, 
6, 7—Notice under s. 7, contents of-—-Date to be mention-, 
ed—Amount of arrears, whether must be mentioned—~ 
Sale, when can take ‘place—Application to set aside sale 
Burden of proof. ` 

Once a sale has taken. place under the Bengal 
Land Revenue Sales Act it is for the person who chal-. 
lenges the validity of the sale to show that there was 
no jurisdiction in the Collector to put up the property 
for sale. [p. 486, col. 2.] ° 

In a notice under s. 7 of the Bengal Land Revenue 
Sales Act it is necessary for the Collector to mention 
the last date fixed for payment of Government revenus 
under s. 3 of the Act. It is not necessary for him 
to state the date on which the Government revenue 
should have been paid according to the Settlement 
and kistbandi of the mahal. [p. 487, col. 1.] 

Government revenue is not in arrear until the first, 
of the month following the date on which the 
Government revenue should be paid according to 
the original kistbandi and the Collector has no power 
to put up the estate for sale until the expiry of the 
latest date fixed for payment of Government revenue 
after the estate is in arrear. For instance, if the 
revenue is payable in the month of March according ~ 
to the original kistbandi then the estate is not in 
arrear until the first of April and the Collector has: 
no jurisdiction to putup the estate for sale until the 
expiry ofthe next latest date fixed for payment after 
the first of April. [p. 487, col. 2.] 

Section 6 of the Bengal Land Revenue Sales Act does 
not require the Collector to mention the amount of 
the arrears for which the property is put up for sale. 
[p. 488, col. 1.) 





Appeal from a decision of the Subordi- 
nate Judge, Darbhanga, dated the 25th 
June 1921. 

Messrs: Fazal Ali, S. K. Mitter and Hasan, 
Jan, for the Appellant. 

Messrs. B. N; Mitter and N. K. Moitra; 
for the Respondents. i 


JUDGMENT. 


Das, J.—The question for determina- 
tion in this appeal is whether the sale. of 5- 
annas 10-gandas in Ladugaon, Touji No. 554 
for arrears of Government revenue ought, 
in the circumstances of the case, to be set 
aside. The respondent was the proprietor 
of this share which was the residuary share 
in the touji. On the 6th June 1919 this 
residuary share was put up forsale and 
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was purchased by the appellant. According 
to the notice under s. 6 of Act XI of 1859 
the estate was in arrears for Rs. 45-7-3. 
The respondent unsuccessfully moved the 

ommissioner’ for setting aside the sale. 
The suit out of which the present appeal 
arises was thereupon instituted on the 6th 
February 1920 and on behalf of the plaintiff 
two specific points were argued in the 
Court below; first, that there was collusion 
and conspiracy between the plaintiffs pat- 


wart and the defendant second party and- 


that her share was purchased by the de- 
fendant second party in the benami name 
of defendant first party as a result of 
that conspiracy; and, secondly, that the 
estate was not in arrears on the 6th of 
June 1919 and that accordingly the Collector 
had no jurisdiction to put up that share 
for sale on that date. On the first ques- 
tion the learned Subordinate Judge found 
against the plaintiff and I entirely agree 
with his decision on the point. As the 
question is a short one I will deal with it 
at once. The allegation in regard to the 
question of fraud and collusion is as fol- 
lows:—‘‘When she (the plaintiff) learned of 
this ‘namely the sale of her estate’ she 
began to make enquiries and came to 
know that the defendants second party 
having bribed the plaintiff's patwari 
Khantar Das and won him over to their 
side, did not let the arrears of revenue be 
paid, in spite of the facet that the patwart 
had money with him. They took recourse 
to fraudulent, illegal and surreptitious pro- 
ceedings and having got the disputed share 
sold by- auction on the 6th June; 1919, for 
a grossly inadequate pricé, purchased the 
same in the name of their relative, defend- 
ant first party.” ..In her evidence the 
plaintiff repeated her allegations made in 
the plaint. She said that defendant second 
party won-over Khantar Das to his side by 
bribe and “hence he did not pay Govern- 
ment revenue and the property was sold.” 
In cross-examination she said that her 
patwart had sufficient money with him to 
pay the Government ‘revenue and that he 
acted in collusion with defendant ‘second 
party. She was then asked the following 
questions :—. | l 

.Q. How do you. say that Khantar, in 
collusion :with defendant second party got 
. the:property to be sold? ` 

‘Her answer was as follows:— 
“I always: saw Khantar having friendly 


relation -with defendant second party and 
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the property was sold through Khantar and 
Isay so. There is no other reason, for my 
saying so.” i 
It seems to me that on this evidence the 


learned Judge was right in saying thatthe | 
plaintif has entirely failed to establish her. 


case of fraud and collusion. It may be 
that she was defrauded by her patwari 
Khantar, but if that be so, she ought to 
proceed against Khantar. 


collusion between her agent and the actual 
purchaser at the revenue sale and upon 
her own evidence it is impossible for the 


$ 


In order to 
succeed in this action she must establish | 


Court to give her any relief on the footing | 


that there was fraud and collusion between 
ae agent and the purchaser at the revenue 
sale, 

But although the learned Subordinate 
Judge decided this particular issue in 
favour of the defendants he actually set 
aside the revenue sale on the second ground 


urged before him on behalf of the plaintiff. _ 


As I have said before the property was 
actually put up for sale on the 6th June 


1919. The case of the plaintiff is that the ` 


property. was sold for her default in paying 
the Chait kist and that the estate was not 
in arrears until the lst of Baisak correspond- 
ing to 7th of June. She accordingly contends 
that the sale held on the 6th of June 1919 
was entirely without jurisdiction. If the 
plaintiff be right in her view that the pro- 
perty was sold for her default in paying the 
Chait kist.she is, undoubtedly, entitled to 
succeed in the action. 


The sale having taken place, it is forthe . 


plaintiff to show that there was no jurisdic- 
tion in the Collector to put up the pro- 


perty for sale on the 6th of June 1919. The: 
only evidence which she adduces in sup- - 


port of her caseis a notice issued by ihe 
Collector under s. 7 of Act XI of 1859 
and the sale certificate issued in this case. 
The notice under s. 7 runs as follows: 
Whereas a sum of Rs. 45-7-2 is due cn 
account of arrears of revenue for the period 
ending the 2Ist Chait, 1326, corresponding 
to the 28th March, 1919 in respect of Touji 
No 554. having a sadar jama of Rs. 167-8-3 


lying within the jurisdiction of this Court. 


for the realization of the same, the 6th of 
June 1919, is hereby fixed as the date of 
sale by auction. A notification is, therefore, 
issued in the name of Musammat Saroshwati 
Bahuria forbidding all the tenants as well 


as the co-sharers of the said mahal to pay to- 
the defaulting proprietor their dues accru- 
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ing after the last day fixed for payment of 
Government revenue on pain of not being 
allowed credit in their accounts with the 
purchaser in respect of the sum so paid. 

In order to understand the significance 
of this notice, it is necessary to consider s. 7 


of Act XI of 1859. That section provides. 


as follows:— 
“Whenever an estate or share of an estate 
is notified for sale, as provided by s.6 of 
this Act, the Collector or other officer as 
aforesaid shall affix a proclamation in the 
language of the district, in his own office, 
and as soon thereafter as may be in the 
Munsif’s Courts and Police thanas within 
which the estate or share of an estate, or 
any part of it, is situated, and also at the 
cutchery of the malguzar or the owner of 
the estate, or share of an estate, or at some 
conspicuous place upon the estate or share 
of an estate, forbidding the ratyats and 
under-raziyats to pay to the defaulting pro- 
prietor any rent which has’ fallen due 
after the day fixed for the last day of 
payment, on pain of not being entitled to 
credit in their accounts with the purchaser 
for any sums so paid.” 
_ It is necessary then for the Collector 
to mention in the notice under s.7 the 
last day fixed for payment of Government 
revenue under s. 3 of Act Xi of 1859. Itis 
not necessary for him to state the day on 
which the Government revenue should 
have been paid according to the Settlement 
and kistbandi of the mahal. .As has been 
often pointed-out, care should be had in 
avoiding confusion between the month for 
which. the instalments are due according 
to the Original Settlement and kistbandi of 
the mahal and the month: in ‘which the 
latest dates of payment are fixed. Section 
2.of Act XI of 1859 defines an arrear of 
revenue and it .provides that if the whole or 
a portion of a kist or instalment of any 
month of theera according to which the 
Settlement and kistbandi of any mahal have 
been regulated be unpaid -on the first of 
the following month of such era, the sum so 
remaining unpaid shall be considered an 
arrear of revenue. Section 3, on the other 
hand, empowers the Board of Revenue to 
determine upon what dates all arrears ‘of 
revenue and all demands. which “by the 
Regulations and Acts intforce, are direct- 
ed. to be realized in-the:same manner as 
arrears of revenue, shall- be paid up in 
each district .undér’ their jurisdiction, in 
‘default of which payment the estate in 


H 
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arrears in those districts, except as herein- 


after provided, shall be sold at public auction 
to the highest bidder, .It.is necessary to 


‘remember that Government revenue is not 


in arrear until the.first of the following 
month when the Government revenue 
should be paid according. to the original- 
kisibandi; and the Collector bas no power to 
put up the estate for sale until ‘the ex- 
piry of the latest date-fixed for the payment 
after the estate isin arrear. Now, there 
can be no doubt as to this on the construc- 
tion of s. 2 ands, 3 of the Land Revenue 
Sales Act. To take a concrete example: if re- 


‘venue should be paid inithe month of March 


according to the original kistbandi, then 
the estate is not in arrear until the first 
of Apriland the Collector has no jurisdic- 
tion to put up that estate for sale until the 
expiry of the next latest date fixed for pay- 
ment after the first of April. The argument 
of the plaintiff in this case is that according 
to the original kistbandi the revenue, to 
recover which the property was ultimately 
sold, should have been paidon the 28th 
of March. The estate was, therefore, 
not in arrear until the Ist April and as 
the next latest date fixed for payment 
of the Government revenue was “the 7th 
of June, the Collector acted beyond juris- 
diction in putting up the property for 
sale on the 6th June 1919. In my opinion 
there is no substance in the argument on 
the construction of the document upon 
which the plaintiff relies. As I have said, 
that was a notice issued under s. 7 of 
the Act; and, as it appears from s, 7, the 
date mentioned in that document is ‘the 
latest date fixed for payment under s, 3 and 
not the date for payment of Government 
revenue under s. 2 of the Act. That being 
so, itis clear that the estate was already 
in arrears and the latest date fixed for 
payment was the 28th of March. That 
being so, the Collector had complete juris- 
diction to put up the property for sale 
on the 6th June. 

The learned Vakil also relies on the sale 
cartificate Ex. G. No doubt it is stated there 
that the property was sold for arrears of 
revenue of March’ kist of 1919; but the 
document was inartistically drawn, and 
there is nothing to indicate that “the 
term “kist” used in that document is used 
in the sense in which that term is..used in 
s. 2ofthe Act. L may point out that the 
manner in which these notices are drawn up 
in the Collectorate give us endless trouble 
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and that care should be had in avoiding 
confusion between the month for which the 
instalments are due according to the Origi- 
nal Settlement and kistband: of the mahal 
and the month in which the latest dates 
for payment are fixed under s. 3 of the 
Act. On the construction of Ex B, I have 
no doubt at all thatthe latest date fixed for 
payment was the 28th of March and that 
the property was liable to be put up for 
gale on the 6th of June. 

The only other point which has been 
argued before us is that there was an excess 
payment of 10-annas 7-pies per year ever 
since 1902 on behalf of the respondent and 
that accordingly there was in the hands of 
the Collector Rs. 11 in all which he should 
have credited to the respondent in her 
account. Assuming that the argument of 
the learned Vakil is right, itis to be point- 
ed ouf that the arrear to recover which 
the property was sold was Rs. 45-7-3. The 
learned Vakil states that in that case the 
notice issued under s. 6 was wrong in so 
far as that notice stated that the arrears 
were Rs. 45-7-3. Buts 6 does not require 
the Collector to mention the arrears for 
which the property is put up for sale. 

In my opinion the decision of the learned 
Subordinate Judge onthe second question 
which I have dealt with is erroneous. It 
follows that this appeal must be allowed and 
the judgment and decree of the learned 
Subordinate Judge must be set aside and 
the plaintiff's suit must be dismissed with 
costs in this Court and in the Court below. 

Adami, J.—I agree. 


Z. K. Appeal allowed. 


OUDH JUDICIAL COMMIS- | 
SIONER’S COURT. 
First CIVIL APPRAL No 39 or 19293. 
February &, 1924. 
Present:—Mr. Wazir Hasan, J. C., and 
Mr. Kendall, A. J. C. 
Pandit SHEO DAYAL—Puairntipp— 
APPELLANT 
Versus 
Tas DEPUTY COMMISSIONER, 
KHERI, as MANAGER or COURT or 
* WARDS—Derenvanr—Responpent. 
U. P. Court of Wards Act(IV of 1912), ss. 9, 17, 20 
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(88 i. 0. 1988) 
—Estate taken under superintendence of Court of 
Wards—-Failure to notify claim—‘Good and sufficient 
cause”, what amounts to—Attendance under s, 9, 
whether sufficient. : 

The object of the enquiry under s. 9 of the U.P. 
Court of Wards Act is absolutely different from that 
of an enquiry under s. 17 of the Act. Under the 
former section the enquiry is held with a view to 
determine as to whether the Local Government 
should or should not place a particular estate under . 
the superintendence of the Court of Wards. On the 
other hand, an enquiry under 8. 17 is intended to 
invite applications of all persons having claims against 
the ward or his property in order to settle those. A 
Pn who has attended an enquiry under s. 9 of the 

. P. Court of Wards Act isnot absolved from the 
further obligation of notifying his claim within six 
months of the publication of the notice under s. 17 
of the Act. His attendance and setting up of a claim 
under s, 9 does not constitute “good and sufficient 
cause” within the meaning of the proviso to s. 20 of 
the Act. fp. 488, cols. 1 & 2.) 


First appeal against a decree of the Sub- 
ordinate Judge, Kheri, dated the 20th 
December 1923. 

Messrs. Raj Narain Shukla and Bishe- 
shar Nath, for the Appellant. 

Mr. N. N. Ghoshal, R. B., for the Respond- 
ent. 

JUDGMENT. —This is the plaintiff's 
appeal in a suit for the recovery of Rs. 8,160 
on the basis of a pro-note executed by 
Thakurain Dambar Kumari of Bijwa on the 
2nd October, 1919. Since the execution of 
the alleged pro-note the estate of the said 
Thakurain has been taken under the 
management of the Court of Wards and is 
still held by it. The plaintiffs suit was,. 
therefore, instituted ` against the Deputy 
Commissioner of Kheri, who represents the 
Court of Wards. In his defence, the defend- 
ant denied the execution of the pro-note: 
in question and further pleaded that the 
suit was barred by the proviso attached to 
s. 20o0f the U. P. Court of Wards Act, 
1912, which is as follows :— 

“ Provided that where the claimant has 
failed tonotify his claim under.s. 17 no 
suit or proceeding.in respect of such claim 
shall be maintainable unlessthe claimant 
shows good and sufficient cause for such 
failure.” The learned Subordinate Judge 
has not decided the issue relating to tLe 
execution of the pro-note. On the seecnd 
question, he has decided against the 
plaintiff. Hence this appeal ; 

The only point argued in support of the 
appeal before us is that the circumstances 
of this case establish “ good and sufficient 
cause ” within the meaning of the proviso 
quoted above. It is argued that the appellant 
had laid his claim on: the basis of the 
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pro-notein guestion before the Deputy Com- 
missioner when that officer was engaged in 
an inquiry directed by the Local Govern- 
ment under s. 9 of the Court of Wards Act, 
that, at the time of the notice under s. 17 of 
the Act, the appellant was too ill to attend 
the proceedings held by the Deputy Com- 
missioner under the said section, that his 
illness continued to April, 1920 and he was 
again ill from August 1920 to January 1921, 
that he was not aware of the publication 
of the notice under s. 17 mentioned above 
and finally that the executant of the 
pro-note, Thakurain Dambar Kumari, has 
in her evidence in the present case admitted 
the genuineness of it. 

In respect of the question of illness of 
the plaintiff, the learned Subordinate Judge 
framed a specific issue. On that issue he 
observed that the only evidence in support 
of it was the uncorroborated testimony of 
the plaintiff. Thelearned Judge seems to 
have, decided that issue against the plaint- 
iff, “We do not think that we are justified 
in disagreeing with him inthis behalf, nor 
are we prepared to accept the plaintiff's 
version that he had no knowledge of the 
notice under s. 17 of the Act. It seems 
to us that having once before laid his 
claim in relation to the inquiry under s, 9 
it was his duty to be vigilent in respect of 
his claim when the estate was actually 
placed under the superintendence of the 
Court of Wards in virtue of the provisions 
ofs. 15 of the Court of Wards Act. In the 
first place, we are not satisfied that the 
plaintiff did not, as a matter of fact, receive 
the notice. In the second place, if he did 
not, that must have been due to his wilful 
neglect of his duty in the circumstances. 

As regards the admission of the lady in 
respect ofthe execution of the pro-note in 
suit, that isa matter which has not been 
decided by the Court below nor do we think 
that the alleged admission has any bearing 
on the question which we have to decide. 

Now it remains to consider the effect of the 
fact that the plaintiff set up his claim under 
the pro-note in question in the course of the 
inquiry conducted under s, 9 of the Court 
- of Wards Act. It is impossible to lay down 
broadly ‘that a person who has attended 
an inquiry under s. 9 of the Act is absolved 
from the further obligation of notifying his 
claim within six months of the publication 
of the notice under s. 17 of the said Act. That 
would be the result if we accept the 
argument of the learned Advocate for the 
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appellant that the attendance of a creditor 
and setting up ofa claim by him under s, 
9 would constitute “ good and sufficient 
cause `“ within the meaning ofthe proviso to 
s. 20. The object of the inquiry under 
s. 9 is wholly different from that of the 
inquiry under s. 17. Under the foimer 
section the inquiry is held with a view to 
determine as to whether the Local Gov- 
ernment shall or shall not place any parti- 
cular estate under the superintendence of 
the Court of Wards. On the other hand, 
an inquiry under s. 17 is intended to 
invite applications of all „persons having 
claims against the ward or his property 
and what is of greater importance to settle 
those claims under s. 18 of the same Act. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 


Z, K. Appeal dismissed., 


Seeme maan 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 211 oF 1923. 
March 30, 1925. 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Cuming. 
AJIT KUMAR SHAHA—J tpament-DeEsror 
—APPELLANT 
VETSUS 
MRITUNJOY KUNDU—DeEcrEE-HOLDER 
AND OTHERS—J UDGMENT-DEBTORS— 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXX, r. 8 


—Sutt against partners of firm—Service of summonses. . 


Order XXX, r.3 of the O. P. ©. has no application 
to a suit which is not brought against the partners in 
the name of their firm but against them in- 
dividually. [p. 490, col. 2.] 


Appeal against an order of the Judge, 
Nadia, dated the 17th of February 1923. 

Babu Tarakeswar Pal Chowdhury, for the 
Appellant. ` l 

Mr. M. N. Roy and Babu Phanindra Lal 
Maitra, for the Respondents. 

JUDGMENT. 

Greaves, J.—This isan appeal against 
an order of the Subordinate Judge of 
Nadia refusing to set aside an ex parte 
decree passed against Ajit Kumar Saba 
the appellant. Ajit savs that he was never 
served with the summons and thatit had 
never been brought to his notice before the 
ex parte decree was passed. The learned 
Subordinate Judge has found that Ajit 
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Was aware of the service of the summons 
and of the suit, It appears that there 
were three brothers, defendants Nos. 10, 11 
and 12 who formerly lived at a place 
called Kumarkhali. It is established on 
the evidence that Ajit left Kumarkhali 
some 12 years ago and that since that date 
he had been residing and carrying on a 
business at Ranchi. It is true upon the 
evidence that occasionally he does visit 
Kumarkhali that he has -become a Brahmo 
and that as a result his visits are rare. 
Whether he is still interested in the joint 
family property 1 feel some doubt upon the 
evidence. He himself says that he has no 
longer ashare in the joint family property 
and that his interest was sold after he 
went to Ranchi. Defendant No. 12 Arun 
Kumar Saha gives evidence to the same 
effect stating that there had been an amic- 
able partition as regards Ajit’s share but 
that there was no partition so far as others 
were concerned. There is some evidence 
to the contrary but I am inclined to think 
that Ajit’s evidence is true, that he has 
no longer an interest in the joint family 
property. But even if he had an interest 
my view would not be affected as to 
whether there has been good service in the 
present case. Now what happened is this, 
Arun was residing at Kumarkhali and ac- 
cording to the peon and the identifier the 
peon went there and tendered the sum- 
mons to Arun and was told to affix the 
summons of Ajit. I am satisfied that the 
peon made-no enquiry as to the real facts 
though he does state in his return that he 
made some enquiry. Evenifhis story is 
correct that Arun was told that one sum- 
mons was for his brother and 
peon to affix it I am of opinion that that 
would not be a good service under the cir- 
cumstances Ihave stated upon Ajit. Con- 
sequently I think upon tha facts that 
- there was no service of the summons upon 
Ajit, But itis urged by the learned Ad- 
vocate who appears for the respondents 
that having regard to the form of the suit 
the service upon Ajit was a good service. 
For this he relies on the provisions of 
O. XXX, r.3of the C.P.C. Order XXX; 
r. 3 provides that where persons are sued as 
partners in the name of their firm the 
summons shall be served either upon any 
, one or more of the partners or at their 
principal place of business and that such 
service shall be deemed good service upon 
the ‘firm so sued and it is, therefore, stated 


r 
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that the service upon Atul who we shall - 
assume wasa member jointly with Ajit of 
the partnership Firm of Hari Nath Saha and 


-late Purnananda Sahu was good. service. 
‘We think that this would be sufficient if 


the suit had been brought merely in the 
firm’s name. But a perusal of the plaint 
shows that the suit was brought against 


‘the Firm of Hari Nath Saha and the late 


Purnananda Saha and the partners of the 
said firm and then follows the names of 
the various partners and the plaint asks 
that a decree should be passed against the 
defendants for the amounts of their claim. 
The decree does not make it quite clear 
whether the decree was one against the 
firm or against the individual partners. 
But I am inclined to think that 16 was a 
decree against the individual partners be- 
cause the defendant were ordered to pay 
to the plaintiff the sum decreed. This 
being so, O. XXX, r. 3 has no application 
as the suit was not a suit against the 


. partners inthe name of their firm under 


O. XXX, 1. 3. This being so, for the 
reasons I have indicaied there was no good 
service upon Ajit and the appeal succeeds 
and we set aside tho order of the Sub- 
ordinate Judge refusing to set aside the 
ex parte decree and we set aside the ex parte 
decree. 

The appellant will be entitled to his 
costs in this appeal hearing-fee two gold 
mohurs. 

Let the record be sent down without 
delay. 

Cuming, J.—I agree. 


Zz. K. Appeal allowed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconn CIVIL APPEAL No. 75 or 1924. 
March 23, 1925. 
Present:—Mr. Daniels, J. C. 

Babu SHIVA PRASAD—P tatntrirF— 
APPELLANT 
VETSUS 
Bhaiya LAL BAKHSH SINGH AND 
OTHERS —DERENDANTS— RESPONDENTS. 
Appeal, second—Weight to be attached to evidence--- 
Omission to refer to particular piece of evidence-- 

Finding of fact, interference with. 
The weight to be given to one particular piece -of 


evidence isa question for the Court which has tg 
deal with the facts. [p. 491, col. 2.] 


[88 I. C. 1925] 


An omission by a lower Appellate Court to refer to a 
particular pisce of evidence in its judgment is not a 
suñcient ground for setting aside in sscond appeal a 
finding of fact arrived at by that Court. [p. 491, col. 2] 


Appeal against the judgment and decree 
of the District Judge, Gonda, dated the 
2ith November 1923, | 

Mr. Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr. Tara Shankar, for Respondants Nos. 1 
to 7 and 9 to 11. 

JUDGMENT.—This appeal arises out 
of a declaratory. suit filed under the orders 
of the Revenue Court under s. 11 (1) (6) of 
‘the U..P. Land Revenue Act, 1901. The 
plaintiff-appellant, Babu Sheo Prasad ac- 
‘quired title under a foreclosure decree 
passed infavour of his father, B. Naro- 
tam Dus, ona mortgage executed by Sant 
Bakhsh Singh, the original proprietor. The 
foreclosure decree was passed in the year 
1880. The mortgage purported: to hypothe- 
cate a5-annas 4 pies share in each of six 
hamlets out of the village of Chandapur. 
These hamlets were not recognised as sepa- 
rate entities in the Revenue Records, and 
the recorded share of Sant Bakhsh Singh 
was 9-pies out of the entire village con- 
sisting of 1G-annas A partition took place 
in the year 1891 at which 6-annas 8-pies 

out of the entire village was separated and 
formed into a separate mahal. The share 
of the plaintiff fell in the remaining 9- . 
annas 4-pies, and from the time of the 
partition it was recorded as a share of l- 
anna 3-pies, 8.57-1/7-krants, the Y-annas 4- 
pies having become a mahal of 16-annas. 
A new partition ofthis mahal is now pend- 
ing in the Revenue Courts, and the plaintiff - 
seeks for a declaration that instead of the 
share recorded in his name in the khewat 
he really owns ashare of 5-annas 4-pies in 
each of the six hamlets specified in the 
plaint. His suit has been dismissed by both 
the Courts below. 

- The grounds stated in the memorandum 
of appeal are three in number. 

1. That the Courts below have erred in 
throwing out the suit merely on the ground 
that itis not cognizable by the Civil Courts 
as the hamlets in suit are not separately 
dsmarcated and have no separate Records 
of Rights. 

2. ‘That the plaintiff has all along been 
in possession in accordance with his fore- 
closure decree, and the Court should have 
given him a decree in accordance therewith, 

3. That the Courts below have mi3- 
understood the plaintiff's case and wrongly 
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dismissed it on the plea of want of jur.- 
diction. 

It appears tome that these grounds of 
appealor at any rate the first and third of 
them, are more applicable to the judgment 
of the Trial Court than to the judgment 
of the learned District Judge. The Trial 
Court did, on grounds which I am- unable 
to appreciate, “definitely hold that it had 
no jurisdiction to give the declaration 
asked for. Thelearned District Judge has 
dealt with the case differently. He states 
what the plaintiff's claim is and then, as 
the burden of proof was on the plaintiff, 
proceeds to discuss the evidence on which 
the plaintiff relied to show that the khewat 
entry is wrong. He holds that the terms 
of the foreclosure decree were determined 
by the share as entered in the mortgage, 
and finds that that share did not repre- 
sent the share really held by the plaint- 
if. The effect of his finding on this issue 
is that the plaintiff has not established the 
case which he set up. The learned Dis- 
trict Judge then proceeds to hold, agreeing 
with the Trial Court, that the hamlets in 
which the separate share is said to exist 
have never been demareated. He says 
that without this having been done the 
plaintiff cannot succeed, as otherwise. his 
contention that he owns ashare in the parti- 
cular hamlet is impossible. If the learned 
‘District Judge means that the mere fact 


‘that the hamlets had not been demarcated 


in the revenue papers would prevent the 
plaintiff succeeding his finding is incorrect, 
but if he means that it is necessary for 
. the plaintiff to show that these hamlets 
‘had consisted of definite areas of land in 
‘which a specific title can be claimed there 
_is no reason to object to it. The finding 
on-the first issue was, however, sufficient to 
dispose of the appeal and this was a find- 
_ing of fact and notsoflaw. It iscontended 
“before me that the learned District Judge 
has not referred to, and, therefore, has not 
given proper weight to an admission con- 
tained in the partition proceeding òf an 
abortive partition suit. which was institut- 
ed in the year 1893 but was ultimately 
withdrawn or dismissed. The weight to be 
given to one particular piece of evidence 
was, however,a questionfor the Court which 
had to deal with the facts, and Iam not - 
prepared to hold‘that the omission to refer 
to this piece of evidence in the judgment 
is asuffigient. ground for setting aside the 
District Judge's finding. The appeal must, 
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therefore, fail but the fact that the plaintiff 
has failed. to establish separate title will 
“not prevent the Revenue Courts from giving 
effect as far as possible to his possession 
of any lands of which he may. be found to 
be in separale possession. For these reasons 
1 dismiss the appeal with costs. 
ZK, Appeal dismissed. — 


Magranangg nanang annntirang at 


`” CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE Decrees Nos, 2377 
; To 2380 or 1921. 
February 4, 1926. 
Present?—Mr. Justice Suhrawardy and 

. Mr. Justice Cuming. 

SATINDRA MOHAN TAGORE— 
; PLAINTIFF-—APPELLANT 


s 
OTHERS— DEFENDANTS 
—RESPONDENTS. 


versu 
JAYNABI BIBI AND 


Landlord and tenant--Tenancy, nature of—Actual. 


"Where the kabuliyat does not indicate the nature of 
the tenancy, the Court can properly loek to the actual 
user of the land for determining the matter. 
i In 5. A. No. 2377 or 1921. 
Appeal against the decree of the Special 
Judge, Tipperah, dated the 8th of September 
192], affirming that of the Assistant Settle- 
ment Officer, Chandpur, dated the 7th of 
June 1920. ; 
In S. A. Nos. 2378, 2379 anp 2380 or 1921, 
Appeals against | the decrees of the Special 
Judge, Tipperah, dated the 8th of Septem- 
ber 1921, modifying and affirming those of 
the Assistant Settlement Officer, Chand pur, 
dated the 12th of June 1920. 
Babu Heeralal Chakravarty, for the Ap- 
pellant. 
"Babu Upendra K. Roy, for the Respond- 
ent, in Appeals Nos. 2377 to 2380. 


Babu Biraj Mohan Majumdar, for the ` 


Dy. Registrar, in Appeal No. 2377. 
. JUDGMENT. 

“+ ING. A. No. 2377 or 1921. 

This is an.appeal by.the landlord from 
a decision of the Special Judge of Tipperah, 
dated the 8th September 1921. 

Two points have been raised on his be- 
half, First, that on a proper construction 
of the kabuliyat in some of the cases in 
which the learned Judge has held that the 
tenancies are tentres, he should have held 
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Judge being of opinion that the kabuliyat 
did not render any help in determining 
the question whether the tenancies were 
tenures or raiyati holding, proceeded to 


consider the evidence of actual user of the 


lands. In some cases he came to the con- 
clusion that the tenants held the lands in 
khas cultivation and hence the tenancies- 
were raiyati holdings and in some other 
cases he found that the lands were in pos- 
session of sub-tenants and so he held that 
those tenancies were tenures, There is 
nothing in the kabuliyats' in this case in 
which the tenancies have been held to be 
tenures to show that the lease was for any 
particular purpose either for ¢ultivation or 
for farming out the lands. In our judg- | 
ment the learned Special Judge was quite 
right in the procedure he ‘adopted in 
looking to the actual user of the: land to 
find out the nature of the tenancies. 

The second point raised is that even if 
it be held that the tenancies are tenures 
the appellant landlord should have been 
granted enhancement under s. 7 of the 
Bengal Tenancy Act. On this point the 
learned Judge has observed that there are 
not ‘sufficient materials for him to say 
that any enhancement would be fair. The 
landlord failed to adduce any evidence of 
the existence of any customary rate and it 
appeared to the learned Judge that there had 
been no increase in the assets of the tenure- 
holders, namely, that the assets on which 
the rent was fixed at the time of the Settle- 
ment of these tenures remained the same 
up to the present date. On these consider- 
ations he is of opinion that no ground has 
been made out for enhancement of rent. 
There has been no change of position of 
the parties, and the tenure-holder has not 
got greater advantages than what he had 
at the time of the Settlement. There is no 
reason, therefore, to allow more profit to 
the landlord than what he is entitled to 
under the kabuliyat. 

This appeal is accordingly dismissed 
with costs one gold mohur. 

It is conceded that this judgment will 
govern S.A. Nos 2378, 2379 and 2380 of 
1921. These appeals will be dismissed 
with costs one gold mohur in each. 

N. H. Appeal dismissed. 


that they were raiyati holdings. The learned .. 
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ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 36 or 1924, 

April 23, 1925. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
Firm SHIAM LAL-JOTI PRASAD 
—~ PLAINTIFF—APPELLANT 
Versus 
DHANPAT RAI AND ANoTHER— 


DgFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 105, 107, 
0.. XLI, r. 20—Appeal—Appellate Court's power to 
amplead party who was not party to suit—Procedure— 
Order directing a person to be impleaded as party 
—Appeal, whether lies. 

Under O. XLI, r. 20, of the C. P. C., an Appellate 
Court has power to implead inan appeal a person. 
who was a party to the suit but who has not been 
made a party- to the appeal. Under that rule an 
Appellate Court has no power to implead a person as 
party to the appeal who was no party to the original 
suit atall. [p. 494, col. L] 

Where an Appellate Court ‘is of opinion that a 
certain person was a necessary party and ought to 
have been impleaded in the suit, the proper pro- 
cedure for the Court is to remand the case to the 
Court of fitst instance with a direction that that 
Oourt should implead the person whose presence on 
the record is necessary and then proceed to dispose 
of the case, [zbid.] l 

order made by an Appellate Court directing 
that a certain person should be impleaded as a party 
to the suit is not open to appeal but can be challenged 
in an appeal filed from the order finally passed by the 
oe Appellate Court on the merits of the appeal. 
ibid. 
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Mr. Panna Lal, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 

J UDGMENT.—-This is an appeal aris- 
ing outofa suit for accounts against the 
defendants on the ground that the amount 
claimed is.due to the plaintiff. on account 
of certain business transactions carried on 
with the defendants through the plaintiff's 
servant. The defence was that the plaintiff 
had nothing to do with these transactions 


-at all, but that the business was carried 


on between Chhitar Mal and the defendants 
and that accounts were settled between 
them. The defendants said that they sub- 
sequently discovered that the plaintiff claim- 
ed to be a partner. The defendants, how- 
ever, pleaded that Chhitar Mal should be 
eens as a pro forma défendant in the 
suit. < 

The Court of first instance framed an 
issue (No. 4) asto whether Chhitar Mal was: 
or was not a necessary party. After exa- 
mining the evidence and the statement of 
Chhitar Mal, who was examined as a witness 
the Court came to the conclusion that the 
story about Chhitar Mal's interest in the 


business had been concocted to defraud “= 


. 


the plaintiff. 


fendants had collusively divided the sale. 


It also remarked that the evi" 
dence showed that Chhitar Mal and the de-” be 


proceeds of the goods in dispute half andi. `` 
half between them in order to deprive thé. 
plaintiff of his money. Having come tg.. 
this conclusion, it was-of opinion tha ~ 
Chhitar Mal was not a partner of the-plaints? ~ 
iff in the goodsin dispute and was nota... 
necessary party. es cee 


In answer to a suit for accounts the defendants 
pleaded that the transactions in dispute were entered 
into by them with one C and not with the plaintiff 
and that they had settled the accounts with C. They 
_ contended that C should be impleaded asa party to. 

the suit. The Trial Court after taking evidence came 
to conclusion that C had nothing to do with the trans- 


actions in dispute and that the defendants had divided 
the sale-proceeds of those transactions between them- 
selves and C in order to defraud the plaintitt, It 
refused to implead C as a party to the suit and 
eventually made a decree in favour of the plaintiff. 
On appeal by the defendants the District Judge 
directed that C should be impleaded asa party to the 


suit: 

Held, that if the defendants had acted collusively 
with C they could not complain if a decree was passed 
against them on a finding that C had no concern with 
the dispute at all and that, on the other hand, if the 
lower Appellate Court had come to the finding that 
the defendants in the honest belief that the only 
person with whom they had to deal was C had settled 
aceounts with him and had paid over the amount due 
to him then the plaintiff would have had no case 
against the defendants and that, therefore, the appeal 
ought to have been disposed of by the lower Appellate 
Court on the merits and it should “not have directed 
that C should be impleaded as a party to the suit 
‘which would involve a new trial of the suit altogether. 
fibid.] f 
First appeal from an order of the District 


Judge, Aligarh, dated the 15th December 
3, : 


The claim was accordingly decreed against 


the defendants. é 
The defendants in their appeal to the 


District Judge inter alia took the ground 


that Chhitar Mal ought to have b 

impleaded. The learned District cage 
first passed an order without’ giving any 
reasons in detail directing that Chhitar 
Mal should be impleaded as a respondent 
In the case. After this was done, notice-wag 
issued to him. When he appeared on the 


date. fixed for hearing of the appeal, he . 


naturally applied to the Court for permisa 
sion to file a written statement in order tg 


contest the claim. The learned Judge , 
opportunity . 


thought that, as he had had no 
to filea written statement and to produce hig 


evidence, he ought to be given an oppor: 
: 4 Ak a \0OT= . è 
tunity todoso. He accordingly set nee o 


the decree of the Court of first instance 
| f ne 
and remanded the case for re-trial, i 


a 
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We are of opinion ‘that the trouble has 
arisen owing tothe irregular way in which 
Chhitar .Mal was. impleaded. Under O. 
XLi, r. 20, C. P. C., the Appellate Court has 
power to implead in the appeal a person 
who was a party to the suit, but who has 
not been made a party to the appeal, but 
- under that rule a Court has no power to 
implead a person who was no party to the 
original suit at all; vide Pachkaurt Raut v. 
Ram Khilawan (1). The learned Judge 
seams to haveinvoked the aid of the general 
section (107, C. P. C.) but that gives -an 
Appellate Court powers, generally speak- 
ing, as a Trial Court. In our opinion, if the 
learned District Judge was of opinion that 
Chhitar Mal was a necessary party and 
ought to have been impleaded, the proper 
procedure for him was to remand the case 
to the Court of first instance with a direc- 
tion that that Court should implead Chhitar 
Mal and then proceed to dispose of the case. 
Tt is obvious that by impleading Chhitar 
Mal in the appeal the inevitable result was 
that the case had to be tried de novo as 
CGhhitar Mal had never had an epportunity 
to contest the claim. ; 

On the merits we are of opinion that the 
order asit stands cannot be upheld. The 
plaintiff never admitted that Chhitar Mal 
had any. concern in this business. The 
Court of first instance has distinctly found 
that he was nota partner at all and that 
the defendants had divided the sale-pro- 
ceeds between themselves and Chittar Mal 
in order to defraud the plaintiff. If the 
defendants acted collusively, it is obvious 
that they cannot complain if a decree is 

assed against them on a finding that 
Chhitar Mal had no concern in the business 
ut all. On the other hand it is conceded 
by Mr. Panna Lal that if the finding were 
that the defendants in the honest belief 
that the: only person with whom they had 
` to deal was. Chhitar Mal had settled accounts 
with him and paid over the amount due to 
him, then the plaintiff would have no case 
against the defendants. It seams to us, 
therefore, that this appeal ought to have 
been disposed of on the merits. l 

We may mention thatthe order implead- 
ing Chhitar Mal in the appeal was not an 
appealable order but we think that it is 
open to the present appellant to challenge 
that order in the appeal which-has been 
e preferred from the order finally passed by 


(1) 25 Ind, Cas. 25 ; 37 A. 57; 12 A, I. J. 1277, 


JWALA SAHOY 9. 
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the lower Appellate Court. As we have 
already indicated, that order was wrong and 
should not have been passed. : 

We accordingly allow this appeal, and, 
setting aside the. order of the lower Appel- 
late Gourt, send the case back for restora- 
tion to its original number and disposal 
according to law. 

We direct that the costs of this appeal 
should abide the event. The costs in this 


Court will include feeson the higher scale, 


Z. K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgeconp Civit APPEAL No. 222 or 1924, 

March 30, 1925, 
Present :—Mr. Daniels, J. ©. 
Pandit JWALA SAHOY—-DEFENDANT 
l — APPELLANT 
versus 
Thakur BALBHADDAR SINGH— 


PLAINTIFF— RESPONDENT. 

Registration Act (XVI of 1908), ss. 34, 72, 73, 77— 
Registration, refusal of—Appeal, whether lies—Suit . 
ta compel registration—Failure to apply for extension 
of time for appearance of executant, effect of—Plea 
that document is not binding on executant, whether can 
be entertained. 

Where a refusal to register a document is based on 
any ground except denial of execution, s.72 of the 
Registration Act applies and the remedy of the 
aggrieved party is by appeal to the Registrar. If the 
appeal also fails a suit may be instituted under s. 77 of 
the Registration Acb. ss 

Section 34 of the Registration Act does not make it 
compulsory on a party toapply for extension of time 
where the executant fails to appear. It would be 
useless to ask for extension where the executant is 
purposely keeping out of the way, because by the very 
terms of the section extension can only be given where 
the absence of the executant is due to urgent necessity 
or unavoidable accident. . 

The failure to make a useless application for exten- 
sion of time under s. 34 of the Registration Act does 
not affect the plaintiff's right to a decree in a sult 
brought under s. 77 of the Act. 

In such asuit the plea of the defendant that the 
document is not binding on him cannot be gone into. 

Second appeal from the judgment and 
decree of the Subordinate Judge, Unao, 
dated the 16th February 1924, reversing 
that of the Munsif, Purwa at Unao, dated 
the 17th September 1923. 

Dr. J.N. Misra, for the Appellant. ; 

Mr. K. P. Misra, for Mr, Haider Husein, 
for the Respondent, a 


(S81. G. 1925] 

oU DGMENT.—This appeal arises out 
of a suit under s. 77 of the Registration Act 
to compel registration of a document. The 
suit was dismissed by the Munsif but decre- 
ed by the Subordinate Judge-in appeal. 
The learned Munsif was evidently not 
familiar with the provisions of the Registra- 
tion Act and has entirely misunderstood 
them. Before the learned Subordinate 
Judge if was not denied that the docu- 
ment was executed bythe defendant. He 
claimec! that the document was not bind- 
ing on him, but this is nota matter which 
could be gone intoinasuit of this nature. 
The defendant’s case both before the learn- 
ed Subordinate Judge and in this Court 
was that the suit was time-barred and that 
it was not maintainable because the plaintiff 
had not adopted the proper procedure before 
the Registration Authorities. ; 

The document was executed on 6th March 
1922, The plaintiff obtained four months’ 
extension of time from the District Registrar 
under s. 25 of the Registration Act and 


presented it for registration within the’ 


time thus extended. The plaintiff applied 
under s. 34 for the executant to be sum- 
moned, but service could not be effected 
and the executant did not appear at all 
within the period of eight months allowed 
‘from the registration of the deed. Ultimate- 
ly under the orders of the District Regis- 
trar the Sub-Registrar made an order refus- 
ing to register the deed on the ground that 
the executant had not appeared to admit 
execution. This was on 18th November 
1922. The plaintiff then presented an appeal 
to the District Registrar under s.72 of the 
Registration Act. The appeal was dismissed 
on 26th February 1923. The present suit 
was filed on 5th March 1923, that is to say, 
‘within a week of the order dismissing the 
appeal. 

The appellant's case is that the appeal to 
the District Registrar was incompetent and 
that limitation should be reckoned from 
the date of the order of refusal made by 
the Sub-Registrar. There is no force in 
this contention. The Sub-Registrar’s refusal 
was not based on the ground of denial 
of execution, and, therefore, the remedy 
was not under s. 73 as contended by the 
appellant. Where refusal to register is 
based on any ground except denial of 
execution s. 72 applies. The appeal to 
the District Registrar was, therefore, pro- 
perly brought and thesuit is within time. 

“The other main ground urged for the 
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appellant is that it was incumbent on the 
plaintiff to apply for extension of time 
for the appearance of the executant under 
s. 34 of the Registration Act, and that 
having failed to do this he cannot succeed 
in the present suit. Section 34 nowhere 
makes it compulsory on a party to apply 
for extension of time where thé executant 
fails to appear. lt would be useless to 
ask for such extension where the execut- 
ant is purposely keeping out of the way. 
because by the very terms of the section 
extension can only be given where his 
absence is due to urgent necessity or 
unavoidable accident. To apply for. ex- 
tension of time in the present case would 
have been perfectly useless proceeding and 
the plaintiffs failure to make a perfectly 
useless application cannot affect his right 
to a decree in the suit which he subseqwnt- 
ly brought under s. 77. The decision of 
the learned Subordinate Judge is correct, 

I, accordingly dismiss the appeal with 
costs, 


Z: K. Appeal dismissed. 
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PATNA HIGH COURT. 
SECOND Cryin, APPEALS Nos. 94 AND 95 
oF 1924. 

May 19, 1925. ; 
Present:—Sir Dawson Miller, Kr, Chief 
Justice, and Mr. Justice Macpherson. 
PARMESHWAR SINGH AND OTHERg— 
PLAINTIFFS—-APPELLANTS IN BOTH 
VETSUS - 
Musammat SUREBA KUER AND orners— 
DEFENDANTS—-RESPONDENTS IN APPEAL 


No. 94. 

RAM PERSHAD SINGH AND OTAERS— 
DEFENDANTS—RESPONDENTS IN APPEAL 
No. 95. 

Transfer of Property Act (IV of 1882), $. 111 (d)— 
Landlord and tenant—Lease-—Purchase of tenant's 
interest by co-sharer landlord, effect of— Merger, when 
takes place—Hjectment, suit for—Record of Rights 
entry in—Kabuliyat executed by tenant, statement in— 
Presumption—Burden of proof. 

Section 111 (d) of the Transfer of Property Act only 
applies to a case where the interests of the lessee and 
of the lessor in the whole of the property become. 
vested at the same time in one person in the same 
right. Where a co-sharer landlord purchases the 
interest of a tenant then unless the purchase is made 
on behalf ofall the co-sharers the interests of the 
lessor and the lessee do not become merged in the 
purchaser, [p. 197, col, 2.] 
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Plaintiffs sued to eject the defendants from a certain 
plot of land on the allegation that the defendants were 
under-raiyats holding under the plaintifis who were 
themselves raiyats under the proprietors. The defend- 
ants were shown in the Record of Rights as sub-tenants 
under the plaintiffs and certain kabuliyats executed 
by the defendants also described them as sub- 
tenants : 

Held, that whatever onus might originally have been 
upon the plaintiffs to make out their case, it had been 
shifted to the defendants to show that the Record of 
Rights and the kabuliyats executed by them did not 
really disclose the true state of affairs. [p. 498, col. 1.] 

Second appeal from a decision of the Dis- 
trict Judge, Shahabad, dated the 30th June 
1923, reversing that of the Subordinate 


Judge, Arrah, dated the 14th May 1919, 


Messrs. S. M. Mullick, N. N. Sinha and 
S. S. Prasad, for the Appellants. 

Messrs. S: Sultan Ahmad and A. B. 
Mukharji, for the Respondents. 


JUDGMENT. 
Miller, C. J.—The suit out of which 


these appeals arise was instituted as far back | 


as the 7th September 1917 and it has had 
an important history. The plaintiffs who 
are the descendants and representatives of 
one Balgobind Singh instituted the suit 
against Daroga Singh ard others claiming 
to recover possession of 17 bighas 16 cottas 
of land on the ground that the land was 
held by the defendants as the under-razyats 
of the plaintifis who in turn held the land 
as raiyats from the proprietors who are 
known as the Kulharia Babus. The lease 
under which the defendants held expired 
within three months of the date of the 
institution of the suit and notice was given 
to the defendants to quit. They refused to 
go out; hence the present suit was brought 
for possession. 

The learned Subordinate Judge before 
whom the case came for trial decided the 
issues in favour of the plaintiffs and passed 
a decree in their favour declaring their 
right to possession of the land. 

The District Judge of Arrah before whom 
the case came on appeal overruled the deci- 
sion of the Subordinate Judge and from 
that decision a second appeal was brought 
to this Court. The learned Judges who 
heard that appeal considered that the deci- 
sion of the District Judge could not be sup- 
ported, he having taken a wrong view as to 
the doctrine of merger and they remanded 
the case to the Court of the District Judge to 
þe re-heard in appeal. . 

The District Judge has re-heard the 
appeal and has again overruled the decision 


eS can ates 
[88 1. 0. 1925] 
of the Subordinate Judge and dismissed 
the plaintiffs’ suit, 

From that decision the present appeal is 
brought. The facts of the case in so far as 
they are material for present purposes and 
in so far as they are known, for the, history 
of the matter goes back to the year 1866, 
are these. One Parbesh Singh and others 
had a holding of some 30 bighas in Mauza 
Jalpura which they held under Mitrajit 
Singh and Balgobind Singh who were co- 
sharer landlords in the mauza. In that 
year, the tenants having failed to pay their 
rent and a rent-cdecree having been obtain- 
ed, the land was put up for sale in execu- 
tion of the rent-decree. It was purchased 
by Balgobind Singh who was a co-sharer 
landlord in the mauza he having a l-anna 
share out of the 16-annas. There is no evi- 
dence to show what exactly took place im- 
mediately after that sale, that is to say whe- 
ther Balgobind Singh took actual khas 
possession of the land and turned the default- 
ing tenants out or whether he re-let it to 
others or whether he permitted the tenants 
to remain in as his under tenants or whe- 
ther, which is the case contended for by 
the defendants, he did not in fact attempt 
to turn them out or in any way to alter their 
status as occupancy tenants but allowed 
them to remain in on exactly the same 
terms as they had been before, that is to say 
occupancy raiyats holding under the same 
landlords. It appears, however, from a 
document dated the 20th September 1866 
that in addition to the rent which was the 
subject of the rent-decree in execution of 
which the property had been sold there was 
further rent due from these tenants and a 
petition was filed in Court stating that they 
had no means of paying the subsequent 
rent due but that the maliks might realise 
their rent from the crops grown on the 
land which had been planted apparently 
by the tenants and which were still stand- 
ing and that the maliks had accepted that 
prayer and the petition was filed praying 
that it might be placed with the record of 
the execution case of Babu Mitrajit Singh 
and others as evidence I presume of the 
payment of the subsequent rent. The next 
evidence we have as to the relationship 
between the parties is a kabuliyat dated in 
the year 1889 executed by the tenants ot 
those who at that time represented them 
acknowledging that Balgobind Singh was 
the guzastadar of the property in suit and 
that they had taken Settlement of 17 bighaa 


[B8 1:0. 1995] 
17 cottas under him as shikmi tenants, 
That document was for a term of years; in 
due course it expired and afterwards up to 
the present day further leases have been 
entered-into between the plaintiffs or their. 
predecessors and the defendants or their 
predecessors in practically the same terms, 
that is to say the defendants taking as 
under-raiyats of the plaintiffs who are 
acknowledged to have a raiyati interest 

under the present landlords. | 
-= Fought to mention that some nine years 
after the sale in. question, namely, in the 
year 1875, the proprietary interest in Mauza 
Jalpura was partitioned amongst the 
various co-sharers and separate takhtas were 
allotted to the proprietors respectively. Of 
the 30 bighas which had been held original- 
ly-by Parbesh Singh 19 bighas 9 cottas fell 
to the share of Mitrajit who is now repre- 
sented by the persons known under the 
name of the Kulharia Babus. Another 
portion amounting to 8 bighas or there- 
abouts fell to the share of Balgobind Singh. 
What happened to-the small remaining 
share is not very clear but 2 or 3 bighas or 
thereabouts appear to have been an orchard 
and this may have been left ijmal or it may 
have been either then or subsequently 
divided amongst the different proprietors. 
The property which is the subject of 
the present suit, namely, 17 bighas 16, 
cottas,isa part of the 19 bighas 9 cotias 
which fell to. the share of Mitrajit Singh, 
now represented by the Kulharia Babus.. 
They were undoubtedly from that time on 
the sole proprietors. of this property and in’ 
so far‘as there is any evidence on the point 
they have always treated the plaintiffs as, 
their immediate tenants and the plaintiffs 
have-always treated the defendants‘as shikmi 
tenants holding under them. ms 

In the year 1911 or thereabouts Survey 
and Settlement operations took place in the 
village and in the finally published Record 
of Rights published in. 1911 the land in 
sult, is described’ as the guzashta land of 
the plaintifs and the defendants are ` des- 
cribed as shikmidars holding under them. 
Therefore it would appear that so far as 
the evidence before the Court was concern- 
ed there can be little doubt that for a long 
time, that ts to 'say from the year 1889 at 
the latest, this relationship between the 
plaintiffs and the defendants has been in 
existence. ; 

When. the plaintiffs instituted the present 
suit the deféndants raised the plea that they 
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were not under-tenanis at all but that they 
were occupancy tenants although it°is not 
very clear from their written statement 
whether -they claimed to be occupancy: 
tenants holding under the plaintiffs or oc- 
cupancy tenants holding under the proprié- 
tors. They further raised a plea that by 
the custom prevailing in the mauza under- 
tenants could also acquire occupancy rights: 
by long possession. This plea, however, 
has been found against them by all Courts 
and it is no longer urged in this appeal. In: 
fact it was a question of fact which the. 
lower Appellate Court was alone competent 
to determine and we are not concerned with 
it. 
I have already said that when the case’ 
first of all came on appeal from the District 
Judge before this Court on the previous 
occasion the Court took the view that in the 
particular circumstances of this case there 
could be no merger of the raiyati interest 
with the proprietary interest of the pur- 
chaser Balgobind Singh. It is important: 
to bear in mind that at that time neither 
the Transfer of Property Act of 1882 nor the 
Bengal Tenancy Act of 1885 were in exist-’ 
ance and the law of merger as it then: 
existed with regard to the interests of land-. 
lords and tenants was not the same as exists. 
at the present day under the provisions’ 
of the Bengal Tenancy Act, Whether it. 
was the same as was enacted in the Trans-- 
fer of Property Act is not a. matter which: 
we need discuss, for even assuming that: 
the law laid down in section 111-(d). of the: 
Transfer of Property Act was the same as: 
that which previously existed, that ‘section : 
only applies to & case where the interests: 
of the lessee and of the lessor in the: whole 
of the property become vested at the same: 
time in one person in the same right. In. 
the present case it is quite clear that, unless - 
Balgobind Singh purchased. on behalf of: 
his co-proprietors, the interests of- the. 
lessor and the lessee did not become merged : 
in one person. Balgobind was not the pro-. 
prietor of the whole property. He merely 
hada l-anna share init and the evidence 
which is clear and has been accepted is 
that he purchased for himself and not on 
behalf of his co-proprietors. Whether he 
could do that at the present day under the 
Bengal Tenancy Act or not, we are not con- 
cerned : witb. Therefore I consider: that- 
Mr. Justice Das in the judgment he deliver- 
ed when the case was remanded was right 
in the view he took, but we are not really: 
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concerned with that question because I 
think we are bound by the finding of Mr. 
Justice Das in the case, as he set aside the 
decree of the learned District Judge and 
remanded the case for re-trial. There was 
no appeal from that decision and it is 
no longer open to usto question the find- 
ing come to by the learned Judge in that 
appeal. It must be taken, therefore, that 
when Balgobind purchased the defendants’ 
holding in 1866 the interest which he pur- 
chased did not merge in the proprietary 
right. a 

The learned District Judge on remand, 
whilst accepting the directions of the High 
Court on the question of merger, has dealt 
with the case as if the onus were entirely 
upon the plaintiffs to make out that they 
had in fact kept alive the interest which 
they purchased at the auction-sale in 1866 
and had not given up the right which they 
then acquired hy allowing the defendants 
to remain in possession of the property upon 
exactly the same terms and in the same 
right as they had before the auction-sale. 
In my opinion the learned District Judge 
was wrong in the view he took. Whatever 
onus there may have been upon the plaint- 
iffs to make ous their case I think they 
had clearly discharged that onus by 
putting in evidence the Record of 
Rights. The Record of Rights shows that 
their position was that of tenants under 
the landlord and the position of the 
defendants was that of sub-tenants under 
them. The evidence of the kabulryats, 
documents signed by the defendants them- 
selves or their predecessors was also to the 
same effect. Therefore the onus wherever 
it may have rested originally was clearly 
shifted to the defendants to show that the 
Record of Rights and their own documents 
did not really disclose the true state of 
affairs. Now the way the learned District 
Judge dealt with the case was this. He 
said that the plaintiffs had failed to call 
any evidence to show exactly what took 
place between the year 1866 and the date 
of the first kabultyat in 1889 and having 
failed to do that he said “JI” cannot but 
. presume that the auction-sale was never 
given effect to and that Parbesh Singh con- 
tinued to remain in possession of the hold- 
ing as before as if no sale had been practi- 
cally brought about.” He goeson: “The 
plaiatifis relied on the recitals in the 
kabuliyats but to my mind such recitals can 
not affect the interest of the defendants in 
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edi. 0. 1938) 
the disputed land if it remained unaffected 
by the auction-sale itself.” If it remained 
unaffected by the auction-sale itself no doubt 
the learned District Judge might be right in 
Saying that the kabuliyats could not alter 
their status but it seems to me that the 
learned Judge was inno way justified in 
presuming that a state of affairs existed of 
which there was absolutely no evidence 
whatsoever and with regard to which the 
only evidence before him was entirely the 
other way including the Record of Rights 
which raised a presumption the other way. 
It seems to me that that presumption has 
not been rebutted in thie case by the de- 
fendants and, however, much one may regret 
that after all these years they can no longer 
remain in possession of the property, the 
only conclusion to which I can come is that 
they have been holding all this time mere- 
ly as under-tenants of the plaintiffs and 
according to the law at the termination of 
the existing agreement between them they 
are liable to be ejected if the plaintiffs 
should desire to bring the lands into their 
own possession. In these circumstances, 
though it is with some regret that I arrive 
at this conclusion, | am satisfied that the 
learned District Judge’s decision cannot 
stand and that it should be set aside and 
the decree of the learned Subordinate 
Judge restored. As there were two appeals 
from the decision of the Subordinate Judge 
by different sets of defendants there Have 
consequently been two appeals to this Court. . 
They are numbered at present 94 and 95. 
The judgment which I have just pronounced 
will apply to both appeals. There will be 


Macpherson, J.—I agree. ; 
Z. K. Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FKOM APPELLATE DECOREE No. 2172 
oF 1922. i 
April 2, 1925. 
Present :—J usuce Sir Kwari: Greaves, KT, 
aud Mr. Justice Cuming, 
BAIKUNILHA NAIB ChakKKAVARTI - 
AND OTHERS—J/’LAINTIFFS—aAPPELLANTS 
1ersus 
UMANATH CHAKRAVARTI AND OrHERS 
© me DEKE. DAs TS — IX ESPON DENTS, 
Civil Procedure Code (Act V of 1908), O. XIII, rr. 
1, 2—Documents, production of —Witness, documents of, ` 


rad 
tev) 


[881. O. 19851 


lt is open to a witness to produce at the hearing 
documents which are not referred to in the summons 
requiring him to give evidence. Such documents ara 
admissible in evidence. [p. 509, col. 1.) 

There is no obligation on a party summoning a 
witness to procuro the filing of documeats which 
belong tothe witness and which are not in the pos- 
session or power of the party summoning the witness. 


[ibid] 

Appeal against a decree of the Second 
Additional District Judge, Mymensingh, 
dated the 27th of June 1921, affirming that 
of the Officiating Subordinate Judge, Third 
Court of that District, dated the 22nd of 
December 1919. 

Babus Braja Lal Chakravarti and Biren- 
dra Kumar De, for the Appellant. 

Babu Kalikinkar Chakravarti, for the 
Respondents. 

JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal hasarisen the plaintiffs sued 
for partition of some 11 plots of land. 
The plaintiffs’ allegation was that out of 
ll plots of land plots Nos. 1 to 4 had already 
baen partitioned and of these plots plots 
Nos. 1 to 3 had fallen to the share of 
defendant No. 9 Mahim and plot No. 4 
to defendants Nos. 1 to 3 and the re- 
maining plots Nos. 5 to 11 were held 
joint as between defendants Nos. 1 to 9. 
The plaintiffs had purchased the share 
of defendant No. 9 in the property bya 
kobala dated 2lst Sraban 1323 and on this 
allegation he asked for partition of the 
property. The First Court dismissed the 
plaintiffs’ suit holding that they had no 
title or possession in the property in dis- 
pute and this finding was upheld on appeal 
to the District Court. The plaintiffs have 
now appealed to this Court and their con- 
tention is that certain documents, namely, 
a geneology, jama-kharach and collection 
papers which he had desired to be pro- 
duced by defendant No. 9 and alist of 
the names of ancestors used in the cere- 
monies performed on behalf of the family 
which they wished the witness Kailash to 
produce had not been allowed to be put 
into evidence by the Court of first instance 
nor by the lower Appellate Court. Now it 
is not disputed that the plaintiffs wanted 
that these documents should be produced 
by the two witnesses, defendant No. 9 and 
Kailash. The Trial Court rejected these 
documents and did not allow them to be 
produced by the witnesses and to be proved 
on the ground that the plaintiffs’ witnesses 
should before long have filed these docu- 
ments if any they had brought for the pur- 
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‘pose of being used in evidence and for 


this reason he did not allow them to be. 
produced or proved. A question was rais- 
ed in the lower Appellate Court and in 
that Court apparently two documents were 
dealt with by theJudge. Butit does not 
appear that the plaintiffs were given an 
opportunity of summoning witnesses Kai- 
lash and Mohim to produce the documents 
which they had desired to be produced 
and proved. The plaintifs argue that it 
was not necessary for them to produce these 
documents before hand because these docu- 
ments were not in their possession and 
power and that, therefore, they could not 
produce them before the witnesses were 
put into the box to give their evidence 
nor was it necessary for them to do so. The 
respondents contend that under O. XII, 
r. 2 no documentary evidence in the posses- 
sion or power of any party which should 
have been but has not been produced in 
accordance with the requirements of r. 1 
shall be received at any subsequent stage 
of the proceedings unless good cause is 
shown to the satisfaction of the Court for 
the non-production thereof; and the Court 
receiving any such evidence shall record 
the reasons for so doing. But the respon- 
dents seem to have never realised that 
these documents are not documents which 
were in thé power and possession of the 
witnesses, and, therefore, the plaintiffs clear- 
ly could not cause them to be filed before 
the witnesses were put into the box to 
adduce evidence -and O. XIII, rr. l and 2 
have, therefore, .no application. It seems, 
therefore, clear that the learned Judge was 
wrong in refusing to admit these documents 
and the plaintiffs must be given an oppor- 
tunity of producing these documents in 
Court, 

The case, therefore, must be sent back 
to the lower Appellate Court to re-hear 
the appeal after giving the plaintiff an 
opportunity of summoning these two wit- 
nesses Mohim and Kailash, Mohim to pro- 
ducethe geneology jama-kharach and collec- 
tion papersand Kailash to produce the list 
of the names ofthe ancestors used in the 
ceremonies he had performed. The defend- 
ants will be allowed to cross-examine these 
witnesses and if-they so desire to produce 
evidence to rebut the documents. 

Costs of this appeal will abide the result, 





Greaves, J.—I want to add a few 
words to the judgment which has just 


500 ; 
been delivered by my learned brother not 
with regard tothe facts but with regard to 
some of the views expressed by the Court of 
first instance as to documents produced by 
some of the witnesses which the Judge 
refused to admit as they had not ‘been 
previously filed. It is necessary to state 
that the documents in question were not 
in the possession or power of any party to 
the suit but were documents belonging to 
the witnesses. It is clear that itis the duty 
ofthe parties to thesuit underthe provisions 
-of O. XIII rr. 1 and2 to produce at the 
first hearing all the documents in their 
possession or powers, Secondly, if a party 
desires- to summon witnesses to give evi- 
dence on his behalf he can either summon 
them merely to give evidence or to give 
evidence and produce documents which 
he possesses or has reason to believe 
to be in their possession or he can 
merely summon a witness to produce docu- 
ments in his possession without requiring 
him to give oral evidence. But, in my 
opinion, it is open toa witness to produce 
at the hearing documents which are not 
referred toin the summons requiring him 
to give evidence and these documents are 
admissible in evidence on behalf of the 
party calling the witness although they 
may not be mentioned in the summons 
addressed to the witness, There is no 
doubt that the fact that they are not refer- 
red to inthe summons may be a factor to 
be taken into account in considering the 
value of the evidence but, in my opinion, 
they are admissible in evidence even if 
‘they are not referred toin the summons. 
It seems to me extraordinary that the Judge 
should have refused the documents tender- 
-ed by the witness Kailash and by defend- 
ant No. 9 on the ground that they were 
“not filed befor hand. There is no obliga 
‘tion on a witness so to do noris there an 
obligation on the party summoning the 
witness to procure this filing for clearly he 
cannot compel the’ witness to file before 
hand the documents which are the docu- 
ments of the witness and which are not 
in the possession and power of the 
party summoning the witness. These are 
elementary matters and I should not have 
thought it necessary to state them but 
for the view expressed by the Judge and 
‘strenuously pressed upon us by the learned 
. Vakil who appeared for the defendant. 
© The money deposited in-the Court here 
gn the ground that the sufficient Court-feés 
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have not been paid in the Courts below. 
will be returned to the appellants and it 
will be for.the Court below to decide whe- 
ther the plaintiffs or the defendants were 
in possession of the properties of which 
partition is sought. Ifit is found that the 
plaintifis were in possession then ad valorem 
Court-fees must be paid. If, however, they 
were not in possession then a Court-fee 
of Rs. 10 will suffice and the lower Appel- 
late Court will decide which Oourt-fee is 
payable. ; 

Cuming, J.—I agree. 

N. H. Appeal allowed: . 
Case remanded., 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 109 or 1924. 
April 23, 1925. 

Present:—Mr. Justice Sulaiman and 

Mr. Justice Daniels. ; 
Musammat SARVI BEGAM—-OBJECTOR — 
a APPELLANT 
VETSUS 
RAM CHANDER. SARUP——DECREE-. _ 
; HOLDER— RESPONDENT. p 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
89, 90—Limitation Act (IX of 1908), s. 18—HExecution 
of decree—Sale, application to set aside on ground- of 
fraud—Application to set aside on deposit, dismissal 
of—Application under r. 90, whether maintainable— 
Fraud, proof of. i | 
Where a judgment-debtor applies to set aside an 
auction-sale both under the provisions ofr. 89 and 
under the provisions ofr. 90 of O. XXI of the.C. P. 


O., the Court ought to call upon him to make his 


election either to withdraw his application under r. 90 


or to elect to proceed with it, and in case the judg- 


ment-debtor insists upon proceeding. with his applica- 


tion under r. 90 his application under r. 89., should be 
‘dismissed. ` Where, ‘however, the application under 


r. 89 is heard and disposed of during the pendency of 


‘an application under r. 90, it does not necessarily 
follow that the latter application is not maintainable. 


fp. 501, cols. 1 & 2.) : at 

Where,.a judgment-debtor applying to set aside an 
auction-sale alleges that owing to the fraudulent con- 
cealment of the proceedings by the decree-holder all 
knowledge of the proceedings up tothe time of the 
sale was withheld from the judgment-debtor, then so 
long as he did not come to know of the sale, the effect 
of the fraud would continue and the Court would be 
entitled to come to the conclusion that the judgment- 
debtor was kept from the knowlédge of the sale-ïn 
consequence of the initial „fraud practised by. ‘the 


decree-holder. [p. 502, col. 1.) 


First appeal from an order of the Sub- 
ordinate Judge of Meerut, -dated .the 5th 


` 


(88 I. 0. 1038) 

Dr. K. N. Katju, for the Appellant. 
.- Mr. K. C. Mital; for the Respondent. 
* JUDGMENT.—This is an appeal from 
an. order refusing’ to set aside a sale on 
the ground of fraud. The learned Judge 
has dismissed the application on two 
grounds (1) that in view of a previous 
application under.O. XXI, r. 89, having been 
made and pressed, the present application 
was not maintainable and (2) thatthe al- 
legations contained. in the’ application were 
not sufficient to bring the case within s. 18 
of the Indian Limitation Act. . The learned 
Subordinate Judge without’ allowing the 
appellant any opportunity to prove the al- 
legations made by-her in the application 
has dismissed the application after hearing 
arguments only. u 
.' In execution ofa decree as well as for 
some furthér amount which the decree- 
holder claimed that he was entitled to 
as.a refund, the property in question was 
put up for sale and sold on the 21st of 
January 1924. No application, underO. XXI, 
r. 90, was made by the judgment-debtor 
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within thirty days of this date but, on the 


(19th of February 1924 she put in an ap- 
plication under O. XXI, r. 89, praying that 
the sale be set aside on payment of the 
decretal amount,. the costs, ete. It so 
happened that the amount deposited by 
her was short by afew rupees. The matter 
was argued’ and on the Ist of March 1924 
she filed'a supplementary application offer- 
ing to make good the balance. This ap- 
plication was refused. While the applica- 
tion was still being argued another ap- 
plication under O; XXI, r. 90, was filed 
which was registered after the application 
under O. XXI, r. 89 had been dismiss- 
ed. ` 

The learned Subordinate Judge was of 
opinion that inasmuch as the applicant 
did not withdraw her application under 
O. XXI, r. 89, but pressed it seriously 
and as it was ultimately dismissed on the 
merits, it must be presumed that she had 
withdrawn her application under O. XXI, 
ry. 90. This is based on the provisions 
contained in O. XX1, r. 89, sub-el. (2) under 
which it is provided that where a person 
applies under r. 90 to set aside the sale of 
his immoveable property, he shall not, unless 
he withdraws his application, be entitled 
to make or prosecute an application under 
r. 89. It seems to us that the Court ought 
to have called upon the applicant’s Counsel 
to make his election either to withdraw his 
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application under r. 90 ornot. Ifhe declin- 
ed to do so the Court ‘should not have 
allowed him to press hisapplication under 
O. XXI, r. 89, But from the fact that. 
he was not called upon to make his choice 
it would be too much to presume that he’ 
withdrew his application under r. 90, par- 
ticularly when the order-sheet shows that 
the application was argued at length and 
the judgment was not pronouncedon that 
date merely because it was too late. In 
our opinion, the converse proposition that 
an application under O. XXI, r. 89 having 
been heard and disposed of ah applica- 
tion under O. XXI, r. 90 is not maintain- 
able, does not necessarily follow from sub- 
cl. (2) of r. 89. 

As to the second point the learned Judge 
says that the allegations of fraud in the 
application are too general andit iss not 
alleged that the decree-holder kept the 
judgment-debtor from the knowledge of the 
fraud entitling her to make an application 
under O. XXI, r. 90. This, in our opinion, 
is not at all correct. In para. 2 of the 
application the judgment-debtor alleged 
that the decree-holder cunningly and 
fraudulently kept all the execution proceed- 
ings concealed from the petitioners from 
the very beginning, and all the notifi- 
cations to the petitioner were caused by 
the decree holder to be issued to her under 
a wrong address which was deliberately and 
intentionally filed in order to conceal the 
proceedings; and entirely fictitious reports 
of service, with names of fictitious persons 
as witnesses were caused to be made in 
collusion with the process-server. She 
repeats the allegation as to false address 
in para. 8, and she repeats her allegationof 
the concealment of these proceedings in 
para. 4, and finally in para. 12 she says 
that the petitioner had no kriowledge what- 
soever of the proceedings till the 15th of 
February 1924 and that she remained in 
the dark owing to the deception practised 
by the decree-holder. l 

It is urged by the learned Vakil for the 
respondent that even if there wasa fraudu- 
lent concealment of the proceedings, by 
the decree-holder up to the time of sale, 
this does not entitle her to claim the 
benefit of s. 18 of the Limitation Act, The 
contention before us has been that it is 
mecessary for the petitioner to allege and 
prove that after the sale, when the right 
to apply accrued there was some fraud 
practised by the decree-holder which kept 
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her right to apply concealed from her. It 
seems to us that this contention is not 
sound. If it be assumed that owing to 
the fraudulent concealment of the proceed- 
ings by the decree-holder all knowledge 
. of the proceedings upto the timeof sale 
was withheld from the petitioner then so 
long as she did not come to know of the 
sale the effect of the frand continued, and 
the only conclusion to which we can come 
is that she had been kept from the know- 
ledge ofthe sale in consequence of the 
initial fraud practised by the decree-holder. 
It isonly after she became aware of the 
sale that she cameto know of her right 
to apply Her case is thatshe did not 
come to know of thisright earlier because 
of the fraud originally practised by the 
decree-holder, 

We accordingly allow this appeal and 
setting aside the order ofthe lower Court 


send the case back to that Court for dis-` 


posal according to law. Costs of these 
proceedings will abide the result. The 
costs in this Court will include fees on the 
higher scale, ; 


Z. K, - Appeal allowed. 


oe iets 


PATNA HIGH COURT. 
First CIVIL APPEAL No. 10 oF 1922, 
April 6, 1925. 

Present:—Sir Dawson Miller, Kr., 
Chief Justice. and Justice Sir 

; Jwala Prasad, Kr. 
RAMBHUJAWAN SINGH AND ANOTHER— 
DEFENDANTS Nos. 9 AND 10— APPELLANTS 

versus ; 
SURAJ PRASHAD SINGH AND ANOTHER 
_ — PLAINTIFFS AND OTHERS—DEFENDANTS 


- — RESPONDENTS. 

Hindu Law—Alienation ~Widow—Attestation by 
reversioner, effect of-—Consent, proof of—Presump- 
tion. : 

The signature of a party as a witness to a deed or as 
the scribe who wrote it is notin itself evidence of 
his consent to the transaction and the same principle 
applies to the case of a person who signs the name of 
another on a deed at that other's request. It may or 
may not bethat he was fully aware of the contents 
of the document and it may ormay not be that he 
approved of it, but the fact that he merely acted as 

< the amanuensis of another affords in itself no evidence 
„OÈ his own knowledge of the contents of the document 
still less can it be said to express his concurrence 
in the matters expressed therein. His part is merely 
mechanical and expresses no separate intention of his 
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own but merely the intention of the party on whosé 
behalf he acts. [p. 504, cols. 1 & 2.) A 

A transfer effected bya limited owner, such a6 4 
Hindu widow, with the consent of the next reversioner 
is a valid anda binding transaction. The consent of 
the next reversioner, however, cannot be held to be 
established by the mere fact thatthe deed of transfer 
was signed by the reversioner on behalf of the widow, 
[p. 504, col. 1.] 


First appeal from a decision of the Sub- 
ordinate Judge, Chapra, dated the 29th 
March 1921. ; 

Messrs. H. Imam and L. N. Singh, for the 
Appellants. 

Messrs. B. N. Mitter and H. P. Sinha, for 
the Respondents. 


JUDGMENT. 

Miller, C. J.—The dispute in this 
appeal concerns the right to certain lands 
in Mauza Jhitkahi which at one time formed 
part of the estate of Udit Narain Singh, 
who died many years ago about the year 
1860 leaving a widow Musammat Jasoda 
Kuer and a .daughter Musammat Barat 
Kuer but no male issue. The daughter 
Barat Kuer married one Bihari Singh and 
by him had a son Suraj Singh, who pre- 
deceased his mother leaving a widow- 
Mukha Kuer, who is the first defendant in 
this suit. Upon Udit Narain’s death his 
property was inherited by his widow Jasoda 
and on her death sometime later Rarat 
Kuer succeeded tothe property and died 
in the year 1918. Upon her death without 
leaving issue, herson Suraj Singh having 
predeceased her, the succession re-opened, 
The plaintiff Suraj Prashad Singh a distant 
collateral relation of Udit Narain Singh 
claims to be entitled to the land in dispute - 
as thenext reversionary heir of Udit Narain 
on the death of Musammat Barat Kuer; The . 
appellants Rambhujawan Singh and Manoge 
Rai whoare the defendants Nos. 9 and 10 
in the suit claim the property under 
two sale-deeds, dated the 18th May 1909, 
executed in their favour by the defendants 
Nos. 7.and 8, Mr. Herbert Edward Cox and 
Miss. H. H. Cox who in turn had purchased 
from Musammat Barat Kuer under a re- 
gistered conveyance executed by her in 
January 1908. There were a number of 
other defendants in the suit who either by 
relationship to the last male-holder or by 
title derived from the appellants-(defend- 
ants Nos. 9 and 10) claimed to have some 
interest in Mauza Jhitkahi or the other pro- 
perties which form the subject of the 
present suit. ln the present appeal,. 
however, we are concerned only with the’ 
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Interest in Mauza Jhitkahi and the rival 
claims thereto of the plaintiff Suraj Prashad 
Singh and the appellants-defendants Ram- 
bhujawan Singh and Manoge Rai. ; 

Numerous pleas were raised in defence 
by the appellants. It was contended that the 
property was not part of the estate of Udit 
Narain Singh but the stridhan of his 
widow Musammat Jasoda Kuer and that it 
was inherited from her by her daughter 
Barat Kuer as her absolute property over 
which she had complete powers of disposal. 
The plaintiffs right as next reversionary 
heir of Udit Nafain Singh was also denied. 
It was further contended that in any event 
the sale by Musammat Barat Kuer to the 
Coxes (defendants Nos. 7 and 8) from whom 
the appellants derivetl their title was 
justified by legal necessity. It also appear- 
ed that theconveyance executed by Barat 
Kuer in 1908 was made in order to raise 


money to pay off certain debts one of which ` 


was a zarpeshgi mortgage debt of Rs. 1,100 
under an instrument executed by -Jasoda 


Kuer in 1902, the document having been. 


signed on her behalf, she being illiterate, 
by her grandson Suraj Singh who was 
then alive and who was at that time the 
next reversioner. It was contended before 
the Trial Court that this transaction in 
which the then reversioner signed on behalf 
of his‘ grandmother was evidence of his 
consent and should be taken as proof of 
justifying necessity for that transaction. 
On appeal in argument before us although 
the point had not been raised in the plead- 
ings or issues it was argued that the fact 
that Suraj] Singh signed the zarpeshgi of 
1902 on his grandmother's behalf, he being 
the sole reversionary heir at that time, con- 
stituted the transaction valid and binding 
apart from any question of legal neces- 
sity. 

The learned Subordinate Judge found 
that the plaintiff Suraj Prashad Singh was 
tbe next reversionary heir of Udit Narain 
after the death of Musammat Barat Kuer a 
finding which isno longer disputed. He 
further found that Mouza Jhitkahi formed 
part of the estate of Udit Narain Singh and 
was not the stvidhan property of his wife 
and daughter. Although this finding was 
questioned in argument before us the 
point was subsequently abandoned on it 
being pointed out that Udit Narain Singh 
during his lifetime had purported to deal 
with this property as hisown. The learned 


Judge also found that out of the sum of. 
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Rs. 5,000, the purchase price paid to Musam- 
mat Barat Kuer under the conveyance of 
1908, a sum of Rs. 1,300 only was justified. 
by legal necessity and ordered the sale to 
be declared void and possession to he given 
to the plaintiff Suraj Prashad Singh on 
payment of that sum to the appellants who 
had purchased as already stated from Barat 
Kuer's transferees. He was also of opinion 
that there was no proof of legal necessity 
by the fact that Suraj Singh (Barat Kuer's 
son) had signed the mortgage of 1902 on 
his grandmother's behalf, 

The appellants contended hefore us, al- 
though somewhat half heartedly, that the 
whole of the purchase price paid to Barat 
Kuer was justified by legal necessity and, 
secondly, that the mortgage debt of 1902 
for Rs. 1,100 to discharge which was one 
of the objects of the sale was binding on 
the reversioners and that that sum should 
in any event be added to the amount re- 
payable to the appellants out of the purchase 
price. 

The sale-deed of 1908 in favour of the 
Coxes recites that the vendor Musammat 
Barat. Kuer is pressed for money and that 
suits are threatened against her and that it 
is necessary tosell the property in order 
to raise money. The purchase price of 
Rs. 5,000 was said to be required for the 
following purposes :— 

(1) To discharge a debt of Rs. 2,000 due 
to My. William Herbert Cox under a zar- 
peshgi bond dated the 2nd August 1897 
executed by Musammat Jasoda Kuer. 

(2) To discharge a zarpeshgi bond of 
Re. 1,100, executed by Jasoda Kuer on the 
30th November 1902 in favour of Barhamdeo 
Singh. 

(3) To discharge a mortgage debt of 
Rs. 424, executed by Jasoda Kuer in favour 
of eae Sheikh on the 26th September 
1898. 

(4) The balance of Rs. 1,476 was required 
to pay other petty debts and Government 
revenue and for necessary expenses the 
amounts and details of which are not specifi- 


ed. 

The sum of Rs. 1,300 allowed by the Sub- 
ordinate Judge as justified by legal neces- 
sity formed part of the first of the above 
items for Rs. 2,000. This sum was said to 
have been borrowed by Jasoda Kuer to pay. 
off a previous zarpeshgi of Rs. 1,200 execut- 
ed by Udit Narain in 1860 in’ favour of 
Mr Henry Hill, proprietor of ike Bare 
factory, the balance of Rs, 800 being requireg 
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‘to .pay a debt of Rs: 700 due to Ganesh 
Das Marwari, the remaining Rs. 100 being 
for household expenses and maintenance 
during a time of scarcity. The learned 
Judge considered that the zarpeshgi execut- 
ed by Udit Narain was a debt due from 
his estate and, therefore, justly payable out 
of the same. There was no satisfactory 
evidence of necessity for the loan due to 
Ganesh Das Marwari and the learned Judge 
disallowed it. He thought, however, that 
the circumstances showed that Rs. 100 
might well be required for the necessary 
personal expenses of Jasoda Kuer-as 1897 
was afamine year. He accordingly allowed 
Rs. 1,300 in all out of the purchase price. 
The appellants have not seriously contend- 
ed that any further portion of this item 
can be justified on the ground of legal 
necessity and I see no reason to 
differ from the conclusions of the Trial 
Court. . 

. The second item of Rs. 1,100 and the 
third item of Rs. 424 were both loans con- 
tracted by Jasoda Kuer to pay off debts 
due to the Bara factory owned by Mr. Hill 
but the Judge found that there was no 
evidence of any- justifying necessity for 
contracting these debts and it has not been 
seriously urged before us that there is any 
evidence to support them on that ground. 
It was argued, however, that the mortgage- 
bond for Rs. 1,100 which was signed in 
Jasoda's name by her daughter's son, then 
the next reversioner must be taken as 
having been consented to by him. It was 
argued that a transfer effected by a limited 
owner such as a Hindu widow with the 
‘consent of the next reversioner was a valid 
and.binding transaction. Accepting this 
proposition as a correct exposition of the 
Jaw there is nothing apart from the fact 
that the reversioner signed on behalf of 
his grandmother to prove his consent to the 
transaction. It has frequently been held 
thai the signature of a party as a witness 
toadsed oras the scribe who wrote it is 
not in itself evidence of his consent .to the 
transaction and I can see no reason why a 
different principle should be applied to a 
person who simply signs the name of an- 


other at that other’srequest. Itmayor may - 


not be that he was fully aware of the con- 
tents of the document and it may or may 
“not be that he approved of it but the fact 
- that he merely acted as the amanuensis of 
another affords in itself no evidence of his 
own knowledge of the contents of the dogu- 


SANWALIA V. NATAT LAD, ` 


(88 I. C. 1925) 


ment. Still lesscan it be said ‘to express 
his concurrence in the matters expressed 
therein. His partis merely mechanical and 
expresses no separate intention of his own 
but merely the intention of the party on 
whose behalf he acts, To hold otherwise 
would, in my opinion, in many cases work 
injustice and be fraught with much danger. 

The fourth item of Rs. 1,476 paid in cash 
to Barat Kuer was according to the sale- 
deed required by the vendor to pay debts 
due to mahajans for sums borrowed during 
time of famine, for maintenance and for 
payment of Government revenue and- other 
necessary expenses. There was no evidence 
to support these recitals in the sale-deed 
but some evidence was given to the effect 
that money was required for the sradh of 
Jasoda Kuer and the gaona of Barat 
Kuer's son Suraj Singh who was then 
alive but this was not alleged in the 
sale-deed and the learned Suhordinate 
Judge rejected the evidence as untrust- 
worthy. The learned Counsel for the 
appellants has not referred us to any 
evidence which could be said to show that 
there was any legal necessity for this sum. 
The verbal evidence in fact was not even 
referred toin argument but having looked 
at it I consider that there is no reason to 
differ from the learned Judge’s findings. 
As the onus lies on the purchaser to prove 
the necessity for the sale this appeal fails 
and is dismissed with costs. 

Jwala Prasad, J.—I agree. 

iia Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No, 179 
oF 1924. 

May 13, 1925. 

Present: —Mr. Justice Sulaiman and’ 
Mr. Justice Daniels. 
SANWALIA AND ANoTHER-~PLAINTIFFS— 
APPELLANTS 

VETSUS — 

NATHI LAL—DeErenpant—RESPONDENT, 
‘Agra Tenancy Act (II of 1901), ss. 4, 167—Co- 
sharers—Suit by one co-sharer to recover share of pro- 
duce of tank, nature of—Suit, whether cognizable 
by Cini Court—Jurisdiction of Civil and Revenue 
Courts. 

A suit bya co-sharer in one mahal of a village 
against a co-sharer in another mahal of the village-te 
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Yecover-a certain share of the produce .of a tank which 
is the joint property of the two mahals is not a suit for 
the recovery. of rent and.is not excluded from the 
 cognizanee of a Civil Court. l ; 
“First appeal from an order of the-Sub- 
ordinate Judge, -Muttra, dated the rd 
September 1924, l 

‘-Mr. N. P. Asthana, for the Appellants. 

| Mr. Ajodhia Nath, for the Respondent. 


. JSUDGMENT.—This wis an appeal 
against an order of the learned Subordinate 
dudge-of. Muttra returning.a plaint for 
presentation to the Revenue -Court on - the 
ground that the suit is one for arrears- of 
rent -under the Tenancy Act. The plaint- 
iffs are co-sharers in mahal Sanwalia in M. 
Pingri in the Muttra District: the defend- 
ant ig-a co-sharer.in another mahal known 
as mahal. ghair. khwahindagan.. According 
to the plaintiffs’ case, a certain tank is joint 
between the two mahals and the zemindars 
` of the former mahal are entitled to a cer- 
tain share in the produce of it. It appears 
that singharas are grown in the tank. The 
learned Munsif, in whose Court the suit was 
filed, decreed it infavour of the plaintiffs, 
The learned Judge without considering the 
merits of the claim held that the amount 
claimed was rent,as defined in s..4 of the 
Tenancy Act and that, therefore, he had no 
jurisdiction. The learned: Subordinate 
Judge is quite right in saying that, 
according to the definition, rent may include 
what is paid on account of the produce 
of tanks. What he has overlooked is that 
rent-is a payment by a tenant to his land- 
lord. Here the plaintiffs are not the land- 
lords of the defendant but the parties are 
proprietors in distinct mahals. The learn- 
ed Subordinate Judge. was, therefore, in 
error in holding that he had no- jurisdic- 
tion. We set aside his order and direct him 
to restore the case to his fileand dispose of 
it on the merits. | 

- Costs will abide the result. 


Z. K. Order set aside. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2089 - 
or 1922. 
March 19, 1925. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. i 
PEARY LAL MULLIK—DEFENDANT : 
— APPELLANT 
versus 


SURENDRA NATH AND oTHERS— 


PLaINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 91, O. I, r. 8— 
Suit for declaration of public right—A dvocate-General’s 
consent, whether necessary~—Public right—Immemorial 
user—Lost grant--Presumption—Property obtained on 
undertaking that it would be used by public—Absolute 
title, whether can be set up—Estoppel. 

Section 91 of the ©. P. C. does not take away a 
right to sue which may exist independently of its 
provisions. . The section does not control-or restrict the 
provisions of O. I, r. 8 of the C. P. ©. [p. 506, ea]. 1] 

Where a person takes a lease of certain property on 
the distinct understanding that the property would be 
used for the benefit of the public and the undertaking 
forms a part of the consideration for the lease he or 
his successors cannot be suhsequently allowed to turn 
round and to say that they have an absolute interest 
in the property leased and that the public has no right 
to use it for the purpose mentioned in the ‘lease. Tp, 
506, col. 2.] l 

Where it is found that the people of a village have 
been using a ghat from time immemorial a presum 
tion may be made that they havea right to use the 
ghat based o2 a lost grant. [ibid.] 


Appeal against a decree of the Second 
Additional District Judge, 24-Parganas, 
dated the 10th of May 1922 affirming that 
of the Subordinate Judge, Second Court of 
that District, dated the 25th-of January 


_ 1921. 


Mr. Amarendra Nath Bose and Babu 
Probodh Chandra Chatterji, for the Appel- 
lant. 

Dr. Dwarika Nath Mitter and Babu 
Kanai Dhan Dutt, for the Respondents. 

JUDGMENT. 

Suhrawardy,Jd.—This appeal is by the 
defendant in a suit brought by the plaint- 
iffs on behalf of the Hindu public of a 
village called Sukhchar and other neigh- 
bouring villages on the banks of the Hughli 
for a declaration that the publie have the 
right to use a certain ghat and steps for 
certain purposes, The claim was based 
upon the use of the ghat from time im- 
memorial and also upon dedication by one 
Bir Narsingh Dutt who took a lease of this 
plot of land from the zemindars. Both the 
Courts below have agreéd in allowing -the 
plaintifisa modified decree, namely, a declara- 
tion that they were entitled to usethe ghat for 


bathing and certain other. religious purposes. 


~ 
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though the propery was the private property 
of the defendant. 

Two points have been raised by the learn- 
‘ed Advocate for the appellant. The first 
objection is as to the competency of the suit 
in the form in which it is brought. The 
suit is brought under O. I, r. 8, O P.C, 
on behalf of and for the benefit of the 
Hindu residents of the village Sukhchar 
and other adjoining villages. It is con- 
tended that the suit could only be brought 
under s. 91, C. P. C. with the consent of the 
Advocate-General; and it is accordingly 
argued that itis a case of public nuisance 
within the meaning of that section. In 
their plaint the plaintiffs state as-follows :— 
“The defendant who has now purchased 
the interest of Narsingh Dutta from ‘his 
heirs obstructed the ghat after his purchase 
and prevented the people from using it 
freely.” We do not think that this is a case 
of ‘nuisance, much less of public nuisance. 
‘Nuisance’ has not been defined in the O. 
P. C., but it has been defined in the 
Indian Penal Code as an act or illegal 
omission which causesany common injury, 
danger or annoyance to the public or to the 
people in general who dwell or occupy pro- 
perty in that vicinity or to persons who may 
have occasion to use any public right. It 
is hardly conceivable that for the act com- 
plained of the defendant can. be prosecuted 
before the Oriminal Court for causing 
public nuisance. The obstruction on which 
the cause of action is based is the infringe- 
ment of their right to use the ghat for 

<. certain purposes. “Be fhatas it may, s. 91 
- does not take away the right of the plaint- 
iffs to sue which may exist independent- 
ly of its provisions. No authority has been 
placed before us nor do we think that s. 91 
controls or restricts the provisions of O.I, 
r. 8 This contention, therefore, ought not 
to prevail. 

The second point taken by the learned 
Advocate is that on the facts found the 
plaintiffs are mot entitled to the relief 
granted to them. It is argued that the 
plaintiffs came to Court with a case of 
actual dedication by Bir Narsingh Dutt, but 
the decree was founded upon long user 
by the plaintiffs of the property in suit. 
The view taken by the Subordinate Judge 
was that the plaintiffs were not able ‘to 
prove actual dedication by Bir Narsingh 
Duit, but from the conduct of the parties 


aid the subsequent events it appeared 
though there was no dedication by | 


that, 
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Bir Narsingh Dutt, hé intended to dedicate 
the property for public use and that he did 
so dedicate for more than 40 years ago and 
the people used itin accordance with his 
desire. The learned Subordinate Judge 
was of opinion that written dedication in 
a case like this-is not necessary and he held 
that the facts disclosed in this case suffi- 
ciently created a dedication of the land in 
favour of the plaintiffs. The learned Addi- 
tional District Judge in appeal concurred: 
with the Subordinate Judge on these 
findings and has also supported his 
judgment by holding that in the circum- 
stances of this case lost grant may be 
presumed. He has relied upona circum- 
stance which throws a good deal of 
light upon the present controversy. 
Bir Narsingh Datt took a lease of this 
property from the zemindar on the distinct 
understanding that it would be for the 
benefit of the local public and this formed 
a part of the consideration for the lease. 
He or his successors cannot now be allowed 
to turn round and say that-they have an 
absolute interest in the land leased and that 
the public has no right to use the ghat for 
the purpose mentioned in the lease. He- 
has found that the people of the villages. 
have been using the ghat, which was at one 
time kachcha from time immemorial. The. 
learned Judge is right in deducing from 
these facts that the title is based upon lost. 
grant. He has further found that Bir Nar- 
singh Dutt made the ghat pucca and allow- 
ed the public to use it in the same way as 
they used it before; and further that the 
portion on which this right was exercised. 
by the public was walled off from the por- 
tion which is in possession of and used by 
the defendant. On these facts the learned’ 
Judge has come to a finding which we con-. 
sider to be one which cannot be challenged 
in second appeal. 

The result is that this appeal fails and i is 
dismissed with costs. 

Duval, J.—I agree. 

Z K. Appeal dismissed, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Oivint APPEAL No. 70 of 1924. 
March 16, 1925. 
Present :—Mr. Daniels, J. ©. 
SRI RAM—PLAINTIFF— APPELLANT 

versus l 
SURAJ BALI alias BABU—DEFENDANT 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O0. XXXIV, 
rr. 5, 6—Mortgage, simple—Suit for sale—Compromise, 
decree based on—Personal liability of mortgagor, 
whether affected—Costs, liability for. 

During the course of a mortgage suit brought on 
the basis ofa simple mortgage which provided for 
the personal liability of the mortgagor a compromise 
was arrived at by which the mortgagee agreed to 
accept payment of the decretal amount by instal- 
ments, the whole to be recoverable in default of 
payment of any instalment. The mortgagee obtained 
a preliminary decree on the basis of the compromise 
and default being made in payment the preliminary 
decree was followed by a final decree for sale under 
r. 5,0. XXXIV of the ©. P. C. The sale-proceeds of 
the mortgaged property did not satisfy the decretal 
amount and the mortgagee made an application for 
a personal decree against the mortgagor under r. 6 of 
O. XXXIV : 

Held, (1) that the compromise having been entered 
into in connection with a suit for sale merely 
modified the terms on which a decree for sale would 
otherwise have been passed and that the mere fact that 
the mortgagor's personal liability was not mentioned 
in the compromise did not put an end to such 
liability; [p. 507, col. 2.] 

(2) that a preliminary and a final decree having been 
passed in accordance with the compromise and neither 
party having appealed against them or contested the 
correctness of the procedure adopted by the Court it 
was not open tothe mortgagor to contend that the 
preliminary decree could not have been passed on the 
basis of a compromise which provided for payment 
by instalments; [p. 508, col. 1.] 

(3) that there was, however, no antecedent liability 
for costs under the terms of the mortgage-deed and 
that the mortgagor's personal liability not having 
been declared by the decree in respect of the costs, the 
mortgagee was not entitled to recover the amount of 
the costs from the mortgagor personally, [ibid.] | 

Second appeal against thejudgment and 
decree of the Fourth Additional District 
Judge, Lucknow, dated the 7th November 
1923, reversing tae decree oithe Subordinate 
Judge, Lucknow, dated the 28th May 1923. 

Messrs. Rajeshwari Prasad and Ramapat 
Ram, for the Appellant. 

Messrs. Suraj Bal and H. Husain, for 
the Respondent. 

JUDGMENT.—The question in this 
appeal is whether the plaintiff-appellant is 
entitled to a personal decree for the balance 
of the mortgage-money and costs under 
O. XXXIV, r.6. No question of limitation 
arises and the decision of the issue depends 
on whether the amount is “legally recover- 


able from the defendant otherwise than out 
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of the property sold within the meaning 
of r. 6", or in other words whether the 
mortgagor is personally liable for the 
amount. 

The mortgage was a simple mortgage 
and carried a personal liability. The 
mortgagee brought a suit for sale on 
the basis of it under the provisiors of 
O. XXXIV, C. P. C. In the course of 
that suit a compromise was entered into 
by which the plaintiff agreed to allow 
payment by instalments, the whole amount 
to be recoverable in default, of any instal- 
ment, If the instalments were punctually 
paid acertain amount was to be remitted 
but not otherwise. The plaintiff obtained 
a preliminary decree on the basis of the 
compromise. Nothing was paid by the 
defendant and the plaintiff thereupen ap- 
plied for and obtained a final decree for 
sale under O. XXXIV,r.5. The mortgaged 
property was sold and failed to realize the 
entire amount due. The present applica- 
tion was, therefore, made for recovery of the 
balance of the mortgage monev under 
O. XXXIV, r. 6. The Subordinate Judge 
allowed the application but the Additional 
District Judge dismissed it, 

I will deal with the question of costs 
separately. As regards the balance of the 
mortgage-money the Additional District 
Judge has, in my opinion, taken an entirely 
wrong view of the law and the decision of 
the Subordinate Judge should be restored. 
The reasoning of the learned Judge is 
that because the compromise does not ex- 
pressly state the personal liability of the 
mortgagor, therefore, it must be considered 
io have been excluded and as the decree ig 
in terms of the compromise it must be 
considered to be excluded inthe decree 
also. The learned Judge has not, in my 
opinion, taken sufficient account of the 
circumstances under which the compromise 
was passed. It was entered into in connec- 
tion with a suit forsale and merely modi- 
fied the terms on which a decree for gale 
would otherwise have been passed. No 
question of the defendant's personal liabili- 
ty arose in that suit, and there was no 
necessity to refer to it in the compromise, 
which merely dealt with the claim as made 
in the suit. The personal liability of the 
mortgagor was notin question and as there 
is nothing in the compromise to indicate 
an intention to put an end to itit must be 
considered to have remained intact. 

It was urged by the respondent that a 
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: compromise decree which allowed payment 
‘by instalments cannot be considered as a 
‘decrée passed under O. XXXIV, r. 5, and, 
+theréfore, that a sale of the property under 
such a decree does not comply with the 
réquirements of r. 6. Thé answer to this 
contention is that in fact a preliminary and 
final deciee were passed and that neither 
party appealed against them or contested 
‘the’ correctness cf the procedure adopted 
by the Court. It is, therefore, not open to 
the respondent to argue now that a prelimi- 
mary and final decree should not have 
been prepared or that the decree was not 
cone under O. XXXIV, r. 5, under which it 
‘purported to be made. | 

~ The question of costs appears to me to 
‘stand ona different footing. There was no 
‘antecedent liability for costs under the 
terms of the mortgage-deed. The costs are 
‘provided for in the compromise and in the 
decree and are only recoverable as provided 
in the decree. The compromise and decree 
provide only for ‘their recovery from the 
mortgaged property. I, therefore, dismiss 
the appeal as regards the amount of costs 
but allow it and restore the decree of the 
learned Subordinate Judge as regards the 
remainder of the amount claimed. The 
parties will pay-and receive costs in this 
-Courtand the Court below in proportion to 
guccess and failure. In the Trial Court the 
plaintiff will get costs on the amount 
allowed. 


Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
<. ORIGINAL Crvin Suit No, 622 or 1923. . 
July 22, 1924. 
Present: —Mr. Justice Page. 
BALDEODAS LOHIA—Derenpant-— 
5 ae APPELLANT 


: VETSUS 
SUBKARANDAS GOENKA—. 

< PLAINTIFF— RESPONDENT. 

| Civil Procedure Code (Act V of 1908), O; V,rr. 12, 

17, 0.IX,r. 18—Ex parte decree, application to set 
aside—Suficient cause—Non-service of summons— 
Service of summons, mode of—Substituted service when 

to be effected ; 

- ‘Under r. 13 of O. TX ofthe CO. P.C. a defendant is 
antitled to have an ex parte decree made against him 
set aside and the suit restored on such terms as the 
‘Bourt may deem to be fit, if he satisfies the Court 
- either that the summons was not duly served upon 
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(88 1. C. 1925) 
him or that he was “prevented. by any “sufficient cause 
from appearing when the suit was called on for 
hearing. The two branches of the rule are disjunctive 
and the defendant, whatever his position may be in 
respect of one branch, is entitled to the benefit of the 
rule if he has satisfied the Court that he has made 
good his contention under the other branch. [p. 508, 
col. 2; p. 509, col. 1.] f . 

It isof the utmost importance in every case for 
which provision for personal service is made -in the 
C. P. C., that all available steps should be taken to 
effect personal service, before resort is had to the 
provisions of O. V, r. 17 of the Code. It is not enough 
to attend at the ordinary place of residence or of 
business of the defendant or the place where the 
defendant personally works for gain ‘and to conclude 
that substituted service may be effected merely because 
at the time when the serving peon attends at such place 
the defendant does not happen to be there. It makes 
no difference whether the peon attends at such place 
once or several times. It is necessary that the serving 
peon, having discovered or believing that the defend- 
ant cannot be served at the time when he is attend- 
ing, should institute proper enquiries and endeavour 
to ascertain where the defendant's whereabouts are, 
The serving peon before he can take advantage of the 
provisions of O. V, r. 17, must attend at the right place 
and he must attend at a time when he may reasonably 
expect that the defendant will be present, and if he 
fails to find the defendant he must take reasonable 
steps to discover where the defendant may happen 
to be. [p. 509, col. 2; p. 511, col. 1.) 

The serving peon went to the place of the residence 
of the defendants three times and each time on 
enquiring from the durwan was-informed that the 
defendants were notin. The peon made no enquiries 
as to the whereabouts of the defendants. On the third 
occasion he proceeded to effect substituted service by 
affixing a copy of the summons to the entrance gate 
of the defendants’ house: 

Held, that under the circumstances the summons 
had not been duly served. [p. 511, eol.-1.] 

Messrs. A. K. Roy and B. N. Ghose, for 
the Appellant. 

Messrs. N. N. Sircar and C. Bagram, for 
the Respondent. | 
 JUDGMENT.—Thisis an application. 
by the members of the defendant firm to 
set aside a decree in favour of the plaintiff 
which was obtained ex parte on the 15th 
April 1924. The plaint was filed on the 
28th February 1924,” and summary pro- 
ceedings were taken under O. XXXVII. 
The defendants make this application pur- 
suant to the provisions of O. IX, r. 13 of 
the C P. C. and they will be entitled to 
have the ex parte decree against them set 
aside and the suit restored on such terms 
as the Court may deem to he fit if they 
satisfy the Court either that the summons 
was not duly served, or that they were 
prevented by any sufficient cause from 
appedring when the suit was called on 
for hearing. It, is to be observed that the 
two branches of the rule are disjunctive, 
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titled to the benefit of the section if he 
has satisfied the Court that he has made 
good his contention under the other branch. 
Having regard to the evidence which has 
been adduced before me I am satisfied that 
before the decree was made on the 15th 
April 1924, even if the defendants them- 
selves were not cognizant of what had taken 
place, one Madanlal who was the authoris- 
ed agent of thè defendants to take charge 
of any legal proceedings which might be 
preferred by or against the defendants, 
was fully aware that the suit had been 
launched, and would eventually result in 
a decree against the defendants unless 
steps were taken by the defendants to 
defend the suit. 

On the 17th March, which was the day 
upon which substituted service was 
effected by affixing acopy of the writ of 
summons on the door of 12, Banstolla 
Gully, Calcutta, where the defendants 
ordinarily resided and carried on business 
Madanlal was present; he saw the sum- 
mons affixed; and it was through his in- 
tervention thatthe durwans of the defend- 
ants at 12, Banstolla Gully, permitted the 
Sheriff's peon to do his duty in affixing 
the writ of summons to the door. More 
than that, Madanlal on the 24thof March 
approached Babu Satyendra Nath Mitter, 
an Attorney of the Court, for the purpose 
of obtaining adviceas to what the defend- 
ants should do, and, having received the 
advice, Madanlalleft the office of Babu 
Satyendra- Nath Mitter, remarking to the 
Attorney that he would return on the 
next dayand bring funds with which to 
meet any possible sum which might have 
to be deposited in Court as a condition of 
‘obtaining leave to defend the suit. On 
the following day, however, Madanlal did 
not attend the Attorney’s office. Accord- 
ing to the defendants no steps were taken 
by them; because nothing was known 
about these proceedings until notice of 
attachment had been affixed on the pre- 
mises under which the property of the 
defendants at 396, Upper Chitpore Road, 
and 12, Banstolla Gully, were attached in 
execution of the ea parte decree which 
had been obtained on the 15th April. I 
think it extremely probable that the de- 
fendants were aware that these proceedings 
had been taken against them before the 
decree was obtained, and as. they took no 
ateps either to enter appearance or to apply 
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for leave to defend or otherwise to protect 
their rights, they fail to bring themselves 
within one branch of r. 13, for, in my 
opinion, they were not prevented by -any 
sufficient cause -from - appearing or taking 
steps to obtain leave to defend. I am; 
therefore, loth to give them an opportunity 
at this late stage toput their defence be- 
fore the Court. But asI have observed; 
the branches of r. 13 are disjunctive, and 
it is still open to the defendants, if they 
are in a position to do so, to prove to the 
satisfaction of the Court thatthe summons 
in the suit was not duly served upon 
them. 1 apply myself, therefore, to a 
consideration of the circumstances under 
which the service of summons in this suit 
was effected. lt is of the utmost import- 
ance in every case for which provision 
for personal service is made in the ©. P. 
C., that all available septs should- be 
taken to effect personal service. In this 
case personal service upon the defend- 
ants was not effected, The plaintiff, how- 
ever, claims that substituted service 
was duly effected under O. V, r. 17. That 
rule provides, inter alia, that “where the 
serving officer after using .all due and 
reasonable diligence cannot find the defend- 
ant, and there is no agent empowered 
to accept service of the summons on his be- 
half, nor any other person on whom ser- 
vice can be made. theserving officer shall 
affix a copy of the summons on the outer 
door or some other conspicuous part of 
the house in which the defendant ordin- 
arily resides or carries on business or 
personally works for gain.” The defend- 
ant with respect to this branch of the 
rule has preferred two contentions: The 
first is that the service as alleged by the 
plaintiff was never effected at all; and the 
second, if the defendants were served, 
that they were not duly served, In my. 
opinion, service was effected. One Jadu- 
nath Singh a Sheriff peon with 18 years’ 
service, attended at 12, Banstolla Gully, 
with Raimkissen brahamin, a-gomasta of 
the plaintiff, for the purpose of effecting 
personal service upon the defendants: 
These two men went to 12, Banstolla 
Gully, where admittedly the defendants 
both carry on the business and ordinarily 
reside about 5o’clock in the afternoon of 
the 15th March. There were two or three 
persons sitting at the outer gate, Jadu 
asked them if the Babus were in and 
the reply was that they were not in. The 
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peon and the identifier Ramkissen then 
went away. They came again to the 
same place about the same hour on the 
16th March, and again asked 3or4 per- 
sons at the gate if the Babus were in, and 
received again the same. reply, “they 
were not in”. The peon then stated that 
he proposed to go inside the house to 
search for the defendants, but the durwans 
at the gate said that they would re- 
sist any attempt on the part of the She- 
riffs officer to enter the house. The peon 
and Ramkissen then went away. Again, 
on the 17th the same two men about 
the same hour came to 12, Bansatolla 
Gully, and asked if the Babus were in, 
and the durwans at the gate said that 
they were notin. Jadunath then said that 
he proposed to go inside, and personally 
serve the defendants. Once more he was 
told -that he would be resisted, by the 
durwans if he attempted to do so. The 
peon then called out in aloud voice the 
names ofthe defendants and demanded 
that they should come out and accept 
service of the summons, but no answer 
came. Thereupon the peon commenced 
to affix with paste the writ of summons 
to the outer gate, but the retainers of 
the defendants resisted his attempt to 
do so. At this stage Madanlal appeared 
upon the scene and persuaded the de- 
fendants and the other agents ofthe de- 
fendants to allow the peon to do what he 
considered to be his duty.. The writ of 
summons was then affixed to the outer 
gate, andthe peon and Ramkissen went 
away. As they were leaving the premises 
they noticed that Madanlal took the writ 
of summons off the gate: Now, the ques- 
tion which I have to decide, having re- 
regard to the terms ofthe O. V, r. 17, 
is whether the defendants were duly serv- 
ed, and, in my, opinion, that depends 
“upon whether the peon before he affixed 
acopy of the writ of summons to the 
gate, had used all due and reasonable 
diligence to discover the whereabouts of 
the defendants. In my opinion, the law 
on the subject isto be found stated by 
Sir Comer Petheram O. J., in Cohen v. Nur- 
sing Dass Auddy (1), where his Lordship 
observed: “It is true that you may go to 
a man’s house and not find him, but that 
that is not attempting to find him. You 
should go to-his house, make enquiries and 
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if necessary follow him. You should make 
enquiries to find out when heis likely to 
be at home, and go to the house at a 
time when he can be found. Before a 
service liké this can be effected it must 
be shown that proper efforts had been 
made to find out when and where the 
defendant is likely to be found—not as 
seems to be done in this country, to go to 
his house in a perfunctory way, and because 
he has not been foundathere, to affix a copy 
of the summonsion the outer door of his 
house. A proper attempt must be made 
serve him 
with the writ.” Again in Sakharam 
Bhaskar v. Padmakar Mahudeo (2), a similar 
question arose. The bailuf of the Court 
reported thathe had affixed a notice of an 
appeal on the outer door of the respond- 
ent’s house, and that the “respondent 
was not found; his adult undivided 
son having refused to receive a copy of 
the notice, it was affixed to the front door 
of his house.” Jenkins, C. J.,in giving 
the judgment of the Court, observed with 
respect to the report of the bailiff that 
in the report “there is merely a statement 
that the respondent could not be found. But 
it does not appear that any effort was, 
made to find him, or that even enquiry 
was made of his son, who was fouad, as to 
where the respondent was. The serving 
officer is not shown to have carried out the 
requirements of the O. P. C.” On this sub; 
ject reference may be made to Bhomshettt v. 
Umabai (3), Subramania Pillai v. Subrama- 
nia Ayyar (4) and Sakina v. Gauri Sahar 
(5). In each of those cases the serving peon 
was informed at the time when he attended 
at the residence or place of business of 
the defendant that the defendant had left, 


or would returnin a few days, and in 


each of those cases the Court held that 
the circumstances disclosed in the peon’s 
report did not justify the service being 
effected in asubstituted manner. The case 
of Kassim Ebrahim Salei v. Johurmull 
Khemka (6) was a clear one, because in that; 
case the serving peon attended at the de- 
fendant’s place of business when he 
thought that he was ‘attending at his 
residence and in that case; as the Court 


(2) 30 B. 623; 8 Bom. L. R. 757. 
(3) 21 B. 223; 11 Ind. Dee. (N. s.) 150. 

` (4) 21 M. 419; 7 Ind. Dee (x. s.) 653. 
5) 24 A. 302; A. W. N. (1902) 68. l 
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held, there was no escape from holding 
that the writ of summons was not duly 
served. In my opinion, the effect of the 
authorities is that all available steps to 
effect personal service must be made be- 
fore resort is had to the provisions of 
O. V,r. 17. It is not enough to attend 
at the ordinary place of residence or of 
business or the place where the defend- 
ant personally works for gain, and to 
conclude that substituted service may be 
effected merely because at the time when 
the serving peon attends-at such place 
the defendant does not happen to be there. 
In my opinion, it makes no difference whe- 
ther the peon attends at such places 
once or three times. It is necessary, in my 
opinion, that the serving peon, having 
‘discovered or believing that the defendant’ 
cannot be served at the time when heis 
attending, should institute proper enquiries 
and endeavour to ascertain wherethe de- 
fendant’s whereabouts are. In my opinion, 
the serving peon before he can take ad- 
vantage of the provisions of O. V, r. 17, 
must attend at the right place and he must 
attend at atime when he may reasonably 
expect that the. defendant will be present, 
and if he fails to find the defendant he 
must take reasonable steps to discover 
where the defendants may happen to be. 
In my opinion, the observations of Sir 
Comer Petheram, ©. J., made in 1892 are 
at least as opportune to-day as they were 32 
years ago. In my experience in these 
Courts I have come to the conclusion that 
the service of noticesis often effected ina 
most perfunctory manner,’ But the result 
of not conforming strictly to the rules laid 
down inthe C.P.C.is that great hard- 
ship and injustice may. be done. Now, 
applying the prinviples which I have 
enunciated to the facts of this case, it is 
quite obvious that service was not duly 
effected. The peon, after discovering that 
the defendants, atthe time when he attend- 
ed at 12, Banstolla Gully, were not in 
the house, made no enquiries whatsoever 
of anybody as totheir whereabouts. Itis 
conceded that the defendants were in. Raj- 
putana, but without making any attempt 
to discover their whereabouts the serving 
peon, after calling on them by name to 
come out and receive acopy of the sum- 
mons, proceeded to effect substituted service 
by effixing a copy of the summons to 
the entrance. gate. -In my opinion, in this 
case the summons was not duly served, 
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and under these circumstances the ex parte 
decree and the attachment proceedings 
incidental thereto will be set aside, and 
the suit will be restored to the list. The 
question remains as to the terms upon 
which the case should be restored to the 
list. So far as the costs are concerned 
the condition which I think it right to 
impose upon the defendants in order that 


they may bein a posiflon to take further 


proceedings to defend’the suit is that they 
pay all the costs of this application in any 
event as ofa hearing.‘ Such costs are to 
be taxed forthwith and paid to the plaint- 
ifs Attorney, and are tobe held by him 
until further order. 
The plaintiff's Solicitor undertakes to 
serve the defendant's Solicitor with a copy 
of the summons to-morrow. < 
ZK: ` Appeal allowed. 


OUDH JUDICIAL COMMIS- - 
SIONER’S COURT. 
APPLICATION No, 29 or 1925, 
March 19, 1925. 
Present:—Mr. Daniels, J. C. 
HIRA LAL—Drrenpantr—APppLicanr 
versus. . 
Musammat MANGAL DEI—PLAINTIRp-——- 
OPPOSITK Parry. f 


` Provincial Small Cause Courts Ac (IX of 1887}, 


Sch. II, Arts. 85 (ii), 43 (a)—Suit to recover value of 
property made over to defendant; whether cognizable by 
Small Cause Court. LA d 
- A suit to recover the value of property made over to 
the defendant which the latter has failed to return is 
not excluded from the cognizance of a Small Cause 
Court, especially where there is no allegation in the 
plaint of a criminal offence having been committed by 
the defendant with regard to the property in dispute. 


Application against an order of the 
Subordinate Judge, Barabanki, dated the 
8th January 1925. 

Mr. Moti Lal Saksena, for the Appellant. 

ORDER.—This application is based on ` 
the provisions of Arts. 35 (ii) and 43. (a), - 
Sch. II, of the Provincial Small Cause 
Courts Act. I find, however, on a reference 
to the’ plaint that the plaintiff carefully 
avoided making any allegation of crimina. 
offence. His case was that the property. 
had been made over.to the. defendant: it. 
had not been restored and he, therefore,... 
sued for its value. The jurisdiction of the: 


Ma; f 

bit 
Sm all Cause Court was not, therefore, ex: 
cluded and- I reject this application. 

Z. K. Application rejected. 


CALCUTTA HIGH COURT. 
-APPEALS FROM APPELLATE D8OREES Nos. 36, 
38, 42, 43, 44, 46, 47, 48, 50, 51, 52 ann 101 
oF 1928. 
February 6, 1925. 

Present: —Mr. Justice Suhrawardy and 

: Mr. Justice Cuming, 
SATINDRA MOHAN TAGORHE— PLAINTIFF 

— APPELLANT IN ALL 
A Versus 
BAMA SUNDARI DEVI AND OTHERS— 
DEFENDANTS—RESPONDENTS., 

Bengal Tenancy Act (VIII of 1885), s. 7 (2)—En- 
hancement of rent—Landlord, what must prove—Cus- 
tomary rate, failure to prove, effect of —Civil Procedure 
Code (Act V of 1908), O. XXII, r. 1-—Mistaken view of 
law—Withdrawal of suit. 

“In order to claim benefit of s.7 (2), Bengal Ten- 
ancy Act, the landlord must prove that there is no cus- 
tomary rate of rent and if he asserts that there is such 
a customary rate but fails to prove it, he is not entitled 
to ask the Court to determine a fair and equitable rent. 

The fact thata plaintiff's claim has failed on account 
of a mistaken view of the law, is not sufficient ground 
for permitting withdrawal of suit in second appeal, 
under O. XXIII, r. 1, C. P. O. 

Appeals against the decrees of the Spe- 
cial Judge, Tipperah, dated the 19th of 
May.1922; affirming those of the Assistant’ 
Settlement Officer, Comilla, dated the 14th: 
of October 1920. - 
Babu Hira Lal Chakrabarty, for the Ap- 
pellant. 

‘ Babus Chandra Sekhar Sen and Upendra 
K. Roy, for the Respondents. 

n JUDGMENT. . 

Suhrawardy, J.—In these appeals 
the landlord objects to the order of the’ 
learned Special Judge disallowing his claim, 
for ‘enhancement of rent under s. 7, Bengal 
Tenancy Act, The learned Judge has 
found thatthe appellant has not adduced‘ 
any. evidence. to, show what is the custom- 
ary rate payable by persons holding similar: 
tenures in the vicinity. He then proceeds. 
to. consider whether the appellant is en-. 

titled to. enhancement of rent under sub- 
s. (2) of s..7. In two of these cases he 
essays, that the claim should fail simply. 
because. no ground for enhancement on. 
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equitable considerations has been made out. 
ln some other cases -he finds that there 
are some lands, in the khas possession of 
the tenure-holders, and, therefore, the land- 
lord isapparently entitled to enhancement 
of rent on the ground of rise in the price 
of staple food crops; but as the kabuliyais 
mention only one ground of enhancement, 
namely, when the rent. payable by the 
tenant is below the prevailing rent in the 
neighbourhood, “the learned Judge dis- 
allowed the plaintiff's claim for enhancement 
of rent also in respect of the lands-in the 
possession of the tenants. It is not neces- 
sary to consider the observation made by 
the learned Judge with regard to the 
stipulation in the kabuliyat because his 
finding that the appellant has not adduced 
any evidence toshow what the customary 
rate is, disentitles the. appellant from claim; 
ing any enhancement unders. 7, Bengal 
Tenancy. Act. In some of the cases of 
this group which we have decided we. - 
have: observed that the landlord in order 
to claim the benefit of s. 7 (2), must prove 
that there is no customary rate; and if he 
asserts that there is. such a customary: 
rate but fails to prove it, he is -not en- 
titled to-ask.the Court, to determine a. 
fair and. equitable rent. The claim of the. 
appellant, therefore, | for-enhancement of- 
a under-s, 7,- Bengal Tenancy Act, must, 
ail. . : ; 
. The :learned; -Vakil for. the appellant: 
asks for permission to withdraw the suits 
or the claim for the enhancement. of rent, 
on payment.of all costs to.the other side. 
with. liberty: to bring -fresh suits on . the. 
ground that it was -on -account of.a mis- 
taken view of the law‘that the appellant's 
Claim has failed. We do not think that; 
it is a sufficient . ground for our giving, 
the permission asked-.for under,O. XXIII, 
r. |, and we do -not think that..such per- 
mission ought ‘to. be. granted in second. 
appeals. - a an | A> 
. These appeals, therefore, fail and are dis-. 
missed with costs one gold mohur each.. - 

: Cuming,-J.—J agree. | . 
NH. - .. Appeals dismissed, , 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 567 oF 1924. 
September 13, 1924. i 
. Present:—Mr. Justice Martineau and ' 
Mr. Justice Campbell. 
LABH SINGH—ACCOSED—APPELLANT 
: VETSUS . 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 802, 895, 596— 
Criminal Procedure Code (Act V of-1898), s. 162 (1)— 
Dacoity—Number of persons, finding.as to, whether 
necessary—Dacoity with murder—Charge, form of—- 
Statement made to Police during investigation, when 
admissible—Proof of statement—Criminal case—- 
Acquittal of some accused, effect of, upon others. 

An offence under s. 395 of the Penal Code can be 
committed only if the number of persons concerned 
in the robbery is not less than five. [p. 513, col. 2.] 

Where murder is committed during the course of a 
dacoity it is proper to charge the accused persons 
with an offence under s. 396 of the Code rather than 
‘ibid Jiwo offencesof murder and dacoity separately. 

ibid. 

There isno presumption as to the genuineness of 
the statements of witnesses entered in Police diaries, 
and unless the statements are duly proved the evidence 
given in Court cannot be contradicted by them. [p. 
old, col. 1.1 

The statement of a Sub-Inspector as to what the 
witnesses told him during the course of the investiga- 
tion is inadmissible in evidence under s. 162 (1) of the 
Cr. P. ©. [ibid] 

Where several persons are charged with the com- 
mission of an offence and some of them are acquitted 
not on the ground that their innocence is proved but 
on the ground that the case against them is not free 
from doubt, it cannot be argued that the remaining 
accused have been falsely implicated. [p. 513, col. 2.] 

Criminal appeal from an order of the 
aaa Judge, Lahore, dated the 30th May 
1924. 

Mr. D. N. Mehra, for the Appellant. 

Kunwar Dalip Singh, for the Opposite 
Party. 

JUDGMENT.—On the night of the 
26th-27th May 1923 a dacoity was committed 
at the houses of Makhan Singh and his 
brothers, Wadhawa Singh and Mangal 
Singh at Chak 66 in the Lahore District. 
The dacoits, who were armed with guns and 
chhavis, murdered four persons in the com- 
mission of the dacoity and set Makhan 
Singh's and Wadhawa Singh’s houses on 
fire. The victims were Gil Jats and the 
crime is said to have been committed by 
Randhawa Jats of the same village, who 
had enmity with the former. Six persons 
were tried by the learned Sessions Judge, 
“who acquitted all except the appellant Labh 
Singh, whom he sentenced to death forthe 
‘offences under s. 302, Indian Penal Code, 
and to ten years’ imprisonment for each of 
the offences under ss, 395 and 436. We 


39 


o, ORR ? 
LABH SINGH V. EMPEROR. 


; 513 
note that the learned Judge has remarked 
that it is not necessary to come to a definite 
finding that the number of persons concern- 
ed in the crime was five or more. This is 
obviously wrong so far as the offence 
under s. 395, Indian Penal Code, is concern- 
ed, which can be committed only if the 
number of persons concerned in the robbery 
is not less than five. We may also point 
out that it would have been ‘proper to 
charge the accused persons with an 
offence under s. 396, Indian Penal Code, 
rather than with the two offences of murder 
and dacoity separately. | 
Labh Singh was at the time of the occur- 
rence an absconder in certain cases. About 
a year before’ Makhan Singh’s son Kundan 
Singh and Wadhawa ‘Singh’s son Sunder 
Singh had informed the Police that he was 
in the village. -He was- not, however, 
arrested, and it is alleged that the dacoity 
now in question was committed principally - 
on account of Kundan Singh and Sundar 
Singh having informed against Labh Singh. 
Labh Singh was named as one 'of- the 
dacoits in the report made. by Wadhawa 
Singh atthe thana very shortly after the 
dacoity, and Wadhawa Singh anda large 
number of other persons, either inmates 
of the houses raided by the dacoits or near 
neighbours, have deposed that Labh Singh 
took part in the dacoity. There are two 
witneses, namely, Nihal Kaur (wife of 
Sunder Singh) anda girl named: Sammon; 
who did not identify Labh Singh at a 
parade held after his arrest, but even 
if their evidence be eliminated there 
are the statements of eleven other witnesses 
whe state that they identified Labh Singh, 
and that he was armed with a gun and 
took a conspicuous part in the affair... He is 
mentioned in particular as one of three 
men who went on to the roof of Kundan 
Singh’s house and started firing from 
there. i i 
There is no doubt enmity between the 
two parties of Jats, but:we do not think 
that its existence is a sufficient reason ‘for 
rejecting the mass of evidence which the 
prosecution has produced. Nor- can it be 
argued that Labh Singh has been falsely 
accused from themere fact that the persons 
who were tried along with him have been 
-acquitted, for they were acquitted not on 
the ground that their innocence was proved, 
but on the ground that the case against 
them was not free from doubt. : 
Counsel for the appellant has laid stress 
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on the finding of the learned Sessions Judge 
thdt some of the prosecution witnesses im- 
plicated one Fauja Singh in their state- 
ments tothe Police, although Fauja Singh 
was in fact in the lock-up at Pattoke at the 
time of the dacoity. It is, however, not 


proved by legal evidence that the witnesses 


did name Fauja.Singh as one of the dacoits 
in their statements to the Police. The 
Sub-Inspector says they named him, but 
his statement as to what they said is in- 
admissible in evidence under s. 162 (1) of 
the present Cr. P. C., which differs materi- 
ally from the same section of the old Code. 
The present section lays down that no 
statement made by any person to a Police 
Officer in the course of an investigation or 
any record thereof, can (save as hereinafter 
provided) be used for any purpose at any 
inquiry or trial in respect of any offence 
under investigation at the time when such 
statement was made. The proviso says that 
when any witness is called for the prose- 
cution in such inquiry or trial, whose state- 
ment has been reduced into writing as 
aforesaid, the Court shall, on the request 
of the accused, refer to such writing, and 
direct that the accused be furnished with 
a copy thereofin order that any part of 
such statement, if duly proved, may be used 
to contradict such - witness in the manner 
provided by s. 145 of the Indian Evidence 
Act: Although the :Sub-Inspector has 
deposed to having recorded the statements 
of the various witnesses, he has not said 
that the statements of which copies have 
been placed on the record are those which 
he recorded. There is no presumption as 
to the genuineness of the statements. of 
witnesses entered in the Police diaries, and 
unless they are duly proved the evidence 
given in Court cannot be contradicted by 
them. 

After a careful consideration of the evi- 
dence we seeno good reason for disbeliev- 
ing the statements of the prosecution wit- 
nesses as to Labh Singh having taken part 
in the dacoity. 

We dismiss his appeal confirming the 
sentence of death. 


Z., K. Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Juüusy Cass No. 2 or 1925. 

March 17, 1925. 
Present:—Myr. Daniels, J. C. 
EMPHEROR— COMPLAINANT 


VETEUS 
RAM AVADH altas AVADH RAM- 
AND OTHEKS—ACCUSED. 

Evidence Act (I of 1872), s. 24—-Confession made to 
Pleader's clerk——Inducement—-Confession, validity of. | 
An inducement offered by a Pleader's clerk to an 
accused person to obtain a confession does not . invali- 
date the confession inasmuch as the clerk is not a 
person in authority with reference to the charge. fp, 
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Reference made by the Sessions 
Judge, Iyzabad, on the 19th February 
1925. 

The Government Pleader, for the Crown. 

ORDER.--This isa Reference by the 
learned Sessions Judge of Fyzabad under 
s. 3807, Cr. P. ©. Six persons were 
placed on trial before a Jury on a 
charge under s. 395 read with `s. 397. The 
Jury acquitted them all. The learned 
Sessions Judge has accepted the verdict 
as regards five but considers the case 
against Ram Awadh so clear that he has 
made this reference, though he considers 
that the charge falls under s. 460 and not 
under s. 395. As the punishment for 
either offence may extend to transportation 
for life, it is not of much consequence 
under which the accused is convicted. The 
complainant Ram Narain is a Pleader of 
Fyzabad. His house was broken into by a 
number of men on the night of September 
29th. His two brothers, Gokul Prasad and 
Baldeo Narain, were also in the house. 
Gokul Prasad’s wife, Musammat Sampata, 
felt the accused trying to snatch away 
her necklet and raised an alarm. She 
recognised him as he had previously been 
employed as a coolie on some repairs to 
the house, Gokul Prasad tried to catch 
him and was dragged with him out of the 
room when others ofthe thieves attacked 
Gokul Prasad and broke his leg. After 
the dacoity was over Ram Narain went to 
the thana and made a report in which 
he named Ram Awadh on the information 
given him by his sister-in-law. Ram 
Narain does not profess to have recog- 
nised the accused himself but his presence 
in the dacoity is sworn to by Gokul- Prasad, 
Baldeo Narain and Musammat Sampata. It 
appears also that before the Police arrived 
on the scene the members of complain- 
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ant’s family had got hold of the accused and 
brought him back to the louse and in the 


presence of Pandit Bhagirati, clerk to Mr. 
Speirs, Vakil, he admitted taking part in 


the dacoity and showed the bars by break- . 


ing which the thieves had effected their 
entrance. Pandit Bhagirathi says that the 
accused probably made his confession 
thinking that the witness would help him 
to escape the consequences. He denies 
offering any direct inducement but even 
if such inducement were offered it would 
not invalidate the confession because the 
witness is nota person in authority with 
reference to the charge. Accused also 
afterwards made a confession before a 
Magistrate. When the accused was first 
put up to make a confession the Magistrate 
by mistake examined him as a witness. 
This was on 29th September. The mistake 
was discovered, and on 2nd October the 
‘accused’s confession was recorded after he 


had been carefully cautioned that what he ` 


said would be used against him. Before 
-the Committing Magistrate and at his trial 
accused denied the charge and said that 
he had been accused because he had a 
dispute with Gokul Prasad about his wages. 
He called no defence. The case against 
Ram Awadh is perfectly clear and it is 
difficult to see how the Jury can have 
acquitted him, unless as the learned Judge 
suggests they were unable to differentiate 
between his case and that of the other 
accused. I accept the Reference and con- 
victing the accused under s. 460, Indian 
Penal Code, sentence him to seven years’ 
rigorous Imprisonment. 
Z. K. Reference accepted. 





CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 190 or 1924. 
July 23, 1924. 
Present:—Justice Sir Babington New- 
bould, KT., and Mr. Justice Mukerji. 
SATYA CHARAN MANNA—ACCUSED— 
APPELLANT 
VETSUS 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Evidence Act (I of 1872), s. 114, Ills. (a), (b)-—-Trial 
by Jury—Charge to Jury—Accomplice—Corrobora- 
tion—Possession of stolen goods—Presumption— Mis- 
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direction— Criminal case ---Burden of proof. 

In acriminal case the onus is on the prosecution to 
prove beyond reasonable doubt the guilt of the accused, 
and that onus never changes. [p. 416, col. 2.] 

Before a presumption can arise under Illustration 
(a) of s. 114 of the Evidence Act, it must be proved 
that the goods found in the possession of the accused 
have been stolen, No such presumption will arise in a ` 
case where it may reasonably be presumed that the 
property in question is stolen property. [tbzd.] 

Where in a trial by Jury in respect of an offence of 

dacoity a witness is examined on behalf of the pro- 
secution with regard to whom the case of the prosecu- 
tion is that he was himself probably concerned in the 
dacoity, the Jury must be directed not to accept the 
evidence of the witness without the most careful 
erutiny. Such a witness may not actually be an 
accomplice but he is little better than an accomplice | 
witness. Failure to direct the Jury in this behalf 
amounts toa serious misdirection. [p. 517, col. 1] 

In a case of dacoity the Judge in explaining lllus- 
tration (a) to s. 114 of the Evidence Act gave the 
Jury the following directions :—“ The Court may 
presume that a man who is in possession of stolen 
goods, soon after the theft, is either the thief or- has 
received the goods knowing them to be stolen. 
When it is proved, or may be reasonably presumed, 
that the property in question is stolen property, the 
burden of proof is shifted, and the possessor is bound 
to show that he came by it honestly, and if he fails 
to do sothe presumption is that he is the thief or 
the receiver according to circumstances. I have 
already referred to the defence of these twa accused. 
lf the gentlemen ofthe Jury find that the accused 
have failed to account for their possession, then 
they may presume that the accused came by them 
dishonestly : ” 

Held, that the direction amounted to a serious mis- 
direction inasmuch as i < 

(a) no presumption could arise under Illustration (a) 
tos. 114 of the Evidence Act with regard to property 
which could be merely presumed to have been stolen; 
[p. 516, col. 2.) 

(b) the burden of proof was throughout on the 
prosecution and could not be shifted ; [7bid.] 

(e) the Jury were not properly directed that it 
was their duty to weigh all the circumstances of 
the case, consider the accused's explanation and 
then decide whether or not they should make 
the presumption laid down in the Illustration to the 
section. [ibid.]. hes 

Criminal appeal against an order of the 
Officiating Sessions Judge, Hooghly, dated 
the 15th February 1924. ; 

Messrs. Monnier and Debendra - Nath 
Kumar, for the Appellant. 

Mr. N.C. Chatterjee and Babu Syama 


Prasad Mukerjee, for the Crown. 


JUBDGMENT.—The two appellants be- 
fore us and one other accused, Jahar Bhumij, 
were tried before the Sessions Judge of 
Hooghly andaJury on charges of having 
committed dacoity in the house of Balaram 
Mukerji, on the 12th August last, and the 
two appellants were also charged under 
s. 412 with having dishonestly received and 
retained stolen property which they knew e 
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and had reason to believe to have been 
transferred by the commission of dacoity. 
The Jury found Jahar not guilty by a 
majority of three to two. They unanimously 
found the two appellants not guilty of 
davoity, and by a majority of three to two 
found both of them guiny under s 412 of 
the Penal Code. Under this section the 
appellants were sentenced to three years’ 
rigorous imprisonment. 

For.the prosecution evidence has been 
given thatthe dacoity was committed on 
the 12th August last, at about 3 4. M. in 
the house of Balaram in Bhastara. The 
evidence in support of the charges on which 
the appellants have been convicted is to 
the effect that in the possession of each 
of them was found an article that was 
stolen by the dacoits. The houses of these 
two appellants were searched on the 6th 
September 1923. In the house of Jatindra 
Nath Bag a glass chimney was found, 
which has been identified by Ashutosh 
Mukerji, P. W. No. 7, as his property. In 
the house of the appellant, Satya Charan 
Manna, a gold-ring was found, which has 
been identified by the witness Rahamani 
Debi, P. W. No. 3, as an article pledged 
with her by Sindhu Dulani about three 
years previously. 

Several points have been urged at the 
hearing of this appeal, but the point with 
which we aré most impressed is that there 
has been serious misdirection as to the 
nature of the presumption arising from the 
possession of these articles. The learned 
Sessions Judge has, we hold, seriously mis- 
directed the Jury on this point. In ex- 
plaining Illustration (a) to s. 114 of the 


‘Evidence Act he has given the Jury the 


following direction :—“ The Court may pre- 
sume that a man who is in possession of 
stolen goods, soon after the theft; is either 


‘the thief or has received the goods knowing 


them to be stolen. When it is proved, or 
may be reasonably presumed, that the 
property in question is stolen |property, 
the burden of proof is shifted, and the 
possessor is bound to show that he came 
by it honestly, and if he fails to do so the 
présumption is that heis the thief or the 
receiver according to circumstances. J have 
already referred to the defence of these two 
accused. If the gentlemen of the Jury find 
that the accused have failed to account 
for their possession, then they may pre- 
sume that the accused Jatin Bag has come 
by Ex. XI, chimney, dishonestly, and that 
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Satya Manna has come by Ex. IX, gold ring, 
dishonestly.”’ 

The objections to this description of the 
law are, firstly, that before a presumption 
under this section can arise, it must be 
proved that the goods found in the posses- 
sion of the accused have heen stolen. No 
such presumption will arise in a case where 
it may reasonably be presumed that the 
property in question is stolen property. 
But the more serious objection is that the 
Jury were told that the burden of proof 
was shifted. In this connection we may re- 
fer tothe case of Hathim Mondal v. Emperor . 
(1) in which the learned Chief Justice 
pointed out that in a criminal case the 
onus ison the prosecution to prove beyond 
reasonable doubt the guilt of the accused. 
That onus never changes. Reference was 
then made to the judgment of the Lord 
Chief Justice of England in the case of 
Reg. v. Isaac Schama (2) and the remarks 
there made are fully applicable to the 
present case. That the law in India is 
similar to the law in England in this case 
is clear from the words used in Illustration 
(a) tos. 114, “may be presumed” and from 
the definition of those words given ins. 4 
of the Evidence Act. The error of the 
learned Sessions Judge isnot confined to 
his remarks in this particular passage. 
Reading his charge as a whole, it is evident 
that it must have left an impression in 
the minds of the Jury that if they found 
that these two articles were properly identi- 
fied, as having been the properties which 
weie stolen at the time of the dacoity, and 
were found in the appellants’ possession, 
they were bound to presume the appellants’ 
guilt. The Jury were not properly directed 
that ib was their duty to weigh all the 
circumstances of the case, consider the 
accused’s explanation and then decide whe- 
ther or not they should make such a pre- 
sumption. We, therefore, hold that this 
was a serious misdirection, which has in 
fact caused a miscarriage of justice. Our 
attention has been drawn to certain points 
in the evidence in favour of the appellants, 
on the question of identification to which 
the attention of the Jury was not drawn. 
We do not think that in this respect there 
was -serious misdirection. On the whole - 


(1) 56 Ind Cas. 849 24 O. W. N. 619; 31 C. L. J. 310; 
21 Cr. L. J. 545, 

(2) (1914) 11 Cr. App. R. 45; @4 L. J. K. B. 396; 
a T..480; 79 J. P. 184; 59 S.J. 288; 81 T, L. 
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the evidence has been fairly put to the 
Jury, and, though every point in the appel- 
lant’s favour has not been put to them, 
these are matters of non-direction which 
would not justify our reversing the finding 
of the Jury. 

In the case of the appellant. Jatindra 
‘Bag, there has been serions misdirection 
on another point. The principal witness 
against him is the witness Ashutosh Muker- 
ji. He was, itappears, suspected of having 
himself either taken part in, or instigated, 
the actual dacoity. He was in fact arrested, 
though he was never sent up for trial. But 
at the trial it was a case for the Crown, 
as argued by the Publie Prosecutor, that 
this witness was probably concerned in the 
dacoity. This being so, the Jury should 
have been directed not to accept his 
evidence withont the most careful scrutiny. 
He may not actually have been accomplice, 
but he was little better thanan accomplice 
witness. It would have been dangerous to 
have accepted his evidence without corro- 
boration. Though there is corroboration 
as to the identity of the chimney, there 
is none as to the fact that the chimney 
was actually in the room from whieh it 
was alleged to have been taken by the 
dacoits. On the other hand, it has been 
shown to us that there is evidence contra- 
dicting Ashu’s statement that it was in 
this room. It is not necessary to deal with 
the other points that have been argued on 
this appeal. 

For the reasons we have given we must 
hold that the trial was vitiated by serious 
misdirection. Having regard to the nature 
of the evidence, and more particularly to 
the fact that the verdict convicting the 
appellants was by a bare majority of one, we 
do not think that it is necessary or desirable, 
that there should be a re-trial. 

We accordingly allow this appeal. We 
set aside the conviction and sentence pass- 
ed on the appellants and acyuit them, 
The appeliant who is ‘in Jail should-be re- 
leased at once, and the appellant who is on 
ae now be discharged from his bail 

ond. 


Z. K. Appeal allowed. 


EMPEROR #. KRISHNA KANT. 
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OUDH JUDICIAL COMMIS- 

SIONER’S COURT. < 

CRIMINAL APPKAL No. 83 or 1925. 
April 7, 1922. 
Present:—My. Dilal, J. C., and 
Mr Wazir Hasan. A J.C. 
EMP EROR— APPELLANT 
LETSHS 
KRISHNA KANT—Accussp—ResPonDENT. 
Criminal Procedure Code (Act V of 1898), s. 197— 

Penal Code (Act XLV of 1860), ss. 169, 408-~Cattle 
Trespass Act (I of 1871), s. 14--U. P. District Boards 
Act(X of 1922), ss- 31, 89—Sale of impounded cattle 
—Member of District Board directed tohold sale-— 
Purchase by such member--Member, whether public 
servant not removeable from office except by Local 
Government-——Prosecutiton—Sanction of Local Govern- 
ment, whether necessary. ` 
JA member of a District Board appointed by the 
Board as an officer for the purpose of holding a sale 
by auction of cattle impounded under the Cattle 
Trespass Act is a public servant who by virtue of the 
provisions of s, 31 of the U. P. District Boards Act is 
not removeable from his office save by or with the 
sanction of the Local Government within the meaning 
of s. 197 of the Cr. P. C. If such an officer proceeds 
to purchase the cattle himself through a servant, the 
offence committed by him is committed in the dis- 
charge of his official duty, and he cannot be prosecuted 
in respect of such offence except with the sanction of 
the local Government under s, 197 of the Or. P. C. 
[p. 518, col. 1.] 


Appeal, under s. 417, Cr. P. C., by the 
Loeal Government against an order of 
acquittal passed by the Sessions Judge, 


-Rai Bareli, dated the 8th December 1924. 


The Government Pleader, for the Appel- 
lant. 

Messrs. A. F. Bahadurji and G. H, 
Thomas, for the Accused. 


J UDGMENT.—This is an appeal by 
the Crown under s. 417 of the Cr, P.C. 
against the order of acquittal of the res- 
pondent dated 8th December 1924 passed 
by the learned Sessions Judge of Rae 
Bareli. 

The Trial Court convicted the respond- 


ent under ss. 169 and 403 of the Indian 


Penal Code. Under each section he was 
sentenced to one month's rigorcus imprison- 
ment and to a fine of Rs. 50. The sen- 
tences of imprisoment were directed to run 
concurrently. From the order of the Trial 
Court the respondent preferred an appeal 
to the Court of the Sessions Judge of Rae 
Bareli with the result that the appeal 
was allowed and the convictions and the 
sentences were set aside asalready stated. 
The ground on which the decision of 
the Court below is based is that the Court 
is debarred from taking cognizance of the 
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offence without the previous sanction -of 
the Local Government under s. 197 of thé 
'. Cr. P.C , 1898, anditis admitted that there 
is no such sanction in existence. The 
validity of this groundis challenged in 
appeal before us. 

We are, however, of opinion that the 
decision of the learned J udge is right 
and should be maintained. The question 
for decision is whether the respondent is 
a “public servant who is not remove- 
able from his office save by or with the 
sanction of the Local Government” and 
whether the “offence alleged to have been 
committed by him”. was committed “ ‘while 
acting or purporting to act in the dis- 
charge of his duty.” (Section 197 of .the 
Cr. P, C., 1898). 

The respondent i is a member of the Rae 
Bareli District Board. The charge of 
which he has been convicted is in effect 
that he was appointed by that Board to 
be an officer for the purpose of holding a 
sale by auction of one she-buffalo on the 
18th August 1924 and that he himself pur- 
chased the buffalo in the nameof a ser- 
vant of his. 

The sale contemplated by the charge 
was one held under the provisions of s, 14 
of the Cattle Trespass Act, 1871. Under 
that section the officer-in-charge of the 


nearest Police Station or such other officer: 


as the Magistrate of the District appoints 
in this behalf is authorized to sell by 
` public auction, after the observance of 
certain - preliminaries, the impounded 
cattle. The authority thus conferred on 
the Magistrate of the District was delegat- 
ed tothe District Board by a Government 
Notification in the year 1899. The Dis- 
trict Board could, therefore, appoint an 
officer for the purpose of carrying out the 
sale contemplated by s. 14 of the Cattle 
Trespass Act. 

It is admitted that the respondent was 
‘appointed such an officer by the District 
Board of Rae Bareli. It is manifest that 
he was so appointed because he was a 
member of- the District Board. Under 
s. 89. of the U. P. District Boards Act, 1922, 
every officer of the Board shall be deemed 
to be a public servant within the meaning 
of the Indian . Penal Code. The reasoning 
which we adopt, therefore, is that the 
respondent was an “officer” because he was 
ea member of the Board and he was a public 
. servant because he was an officer. It 


follows that he wasa public servant be- 
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cause he wasa member ofthe Board. It 
is admitted and itis provided by s. 31 of 
the U. P. District Boards Act, 1922, that 
a member can be removed from a Board 
by the Local Government alone. The 
first condition of s. 197 ofthe Or. P. Q.. 
is, therefore, satisfied in the present case. 
As to the second condition the authority 
under which the respondent held and 
concluded the sale was clearly derived by 
him under the provisions of s. 14 of the 
Cattle Trespass Act already referred to. 
The closing of the sale was, therefore, an 
act done by the respondent in the discharge 
of his official duty and the fact that he 
closed it in the name of his servant for 
his own benefit is the essence of the 
offence with which he was charged. -On 
these grounds we dismiss the appeal. 
Z. K. Appeal dismissed. 


ee aee 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1335 OR 1924. 
January 5, 1925. 

Present:—Mr. Justice Campbell. 
PHUMAN SINGH AND oTHEerRs—AcCUSED 

-~~PETITIONERS 
VETSUS 
EMPEROR—OpPProsITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 256, 537 
— Further cross-examination of prosecution witnesses 
—Opportunity to accused to make up his mind, refusal 


‘of—-Reasons not recorded—Irreqularity —- Prejudice. 


By s. 256 ofthe Or. P. C. the Legislature has con- 
ferred upon an accused parson the privilege that 
ordinarily, after being charged with an offence, he 
shall have a period of not less than 2t hours to con- 
sider the method in which he will meet the charge, 
and ifthe Magistrate trying the accused person, 
without assigning any reason “for departing from the 
normal procedure and probably because he overlooks 
or is unaware of the change in the law, does not allow 
that privilege to the accused, it is difficult to say that 
the accused has not been prejudiced. [p. 519, col. 2.] 

. Where an accused person is not defended by Counsel 
heis morein need of the privilege designed by the 
Legislature to be granted ordinarily to all accused 
persons than he would be if his case were. in the 
hands ofa Pleader. [ibid] 

Criminal revision from an order of the 
District Magistrate, Ferozepore, dated the 
4th August 1924, 

Dr. Nand Lal, for the Petitioners. 

Jd UDGMENT.—Scction 256 (1) of the 
Cr. P. ©. as amended by Act XVIII of 1923 
commences as follows :— 

“If the accused refuses to plead, or does 
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not plead, or claims to be tried, he shall be 
required to state, at the commencement of 
the next hearing of the case or, if the 
Magistrate for reasons to be recorded in 
writingso thinks fit, forthwith, whether he 
wishes to cross-examine any, and, if so, 
which of the witnesses for the prosecution 
whose evidence has been taken.” ' 

The present petitioners were accused 

persons before Sheikh Aizad Bakhsh, Hono- 
rary Magistrate, Second Class, Ferozepore 
District. On the 26th of May they were 
charged with an offence under s, 323, Indian 
Penal Code, and on that day they were 
called upon both to plead to the charge 
and to state whether they wished to cross- 
examine any of the prosecution witnesses. 
The learned Honorary Magistrate did not 
record any reasons for putting the second 
question forthwith instead of at the com- 
mencement of the next hearing of the case, 
and the answer given by the accused was 
in the negative. The next hearing of the 
case was fixed for llth of June, but the 
Magistrate was absent on that day. On 
the next date, on 20th of June, there is no 
record of any other question being put to 
the accused regarding cross-examination of 
the prosecution witnesses nor is there any 
record of their having made any repre 
sentation about such cross-examination. 
Three witnesses forthe defence were ex- 
amined on that day and judgment was 
delivered. 
‘The accused were convicted and they 
appealed to the District Magistrate, one of 
their grounds being that s. 256 had not 
been complied with. The learned District 
Magistrute held that in the circumstances 
this was not such a mistake as to occasion 
any failure of justice and applying s. 537 
of the Code repelled the plea. The appeal 
was dismissed, and the convicted persons 
have come to this Court on revision. 

The provision that the accused should be 
asked whether they wished to re-cross- 
examine the prosecution witnesses on a date 
subsequent to that upon which they are cal- 
led to plead to the charge is a new provision 
deliberately introduced into the Code by 
Act XXVIU of 1923, and the only possible 
reason for the change that I can think of 
is that the Legislature intended to give 
accused persons against whom charges are 
framed an interval of time to think out the 
lines of their defence before they are called 
upon to inform the Court how they intend 
to proceed. I am not prepared to accept 
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this argurnent of the learned Advocate of the 
petitioners that s. 537 of the Code could in 
no circumstances be applied to a case 
where a Magistrate has infringed the pro- 
visions of s. 258. It is a favourite contention 
put before Appellate Courts that such and 
such an action or omission by a Court of 
first instance is not a mere irregularity 
curable under s. 537, but is an illegality 
which vitiates the whole proceedings 
because a mandatory provision of the Code 
has been contravened. By its terms, how- 
ever, 8, 537 covers irregularities in proceed- 
ings during a trial, and every step to be 
taken in such proceedings is so exhaustive- 
ly prescribed by mandatory sections of the 
Cr. P. ©. that it would be difficult to 
imagine any irregularity which would not 
be an infringement of one of such sections. 
Almost the most conspicuous illegality 
which a Magistrate could commit in the 
trial of a warrant case would be to omit 
to frame a charge; yet s. 535 declares 
that the final finding or sentence shall not 
be deemed invalid merely by reason of 
such an omission, 

Nevertheless if the Legislature has con- 
ferred upon an accused person the privilege 
that ordinarily after being charged with an 
offence, he shall have a period of not less 
than twenty-four hours to consider the 
method in which he will meet the charge, 
it is difficult to say that he has not been 
prejudiced if the Magistrate, without 
assigning any reason for departing from 
the normal procedure and probably because 
he overlooked or was unaware of the recent 
change in the law, has not allowed him that 
privilege. In the present case it is true 
that the accused told the Magistrate on the 
day on which the charge was framed that 
they did not wish to cross-examine the 
prosecution witnesses again, and that they 


‘did not on the next and final hearing apply 


for an opportunity to do so, but on the 
other hand they were not represented 
by Counsel, and it can be argued with a 
fair show of reason that in such circum- 
stances an accused person is more in need 
of the privilege designed by the Legislature 
to be granted ordinarily to all accused 
persons than he would be if his case were 
in the hands of a Pleader. 

The cross-examination of the prosecu- 
tion witnesses before the charge was fram- 
ed was very meagre and the learned 
Counsel for the petitioners had detailed 
several questions which he says his client 
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would have put to the witnesses after the 
charge had been framed if they had been 
given the proper opportunity provided. by 
law for doing so. laccept this petition, 
to oppose which there has been no appear- 
ance on behalf of the Crown, and I set 
aside all proceedings subsequent. to the 
framing of the charge. The Magistrate 
must recommence the trial as being held 
on the next day of hearing after the date 
of the charge, and, when he has secured 
the presence before him of the petitioners, 
he should ask them whether they wish to 
cross-examine again any of the witnesses for 
the prosecution and, if they say that 
they do, he should proceed in accordance 
with s. 256, bearing in mind that the ac- 
cused are not to be called upon to enter 
upon their defence and produce their evi- 
dence: until after such cross-examination 
of the prosecution witnesses, if any, and 
after they have been given an opportunity 
under s. 342 of explaining anything fur- 
ther that may be elicited from the pro- 
secution witnessesin the second cross-exa- 
mination. In the meantime the fines 
imposed upon the petitioners, if paid, must 
be refunded. 


Z. K, Petition accepted. 


OUDERE: JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPRALS Nos. 132, 135 AND 136 
oF 1925. 

April 15, 1925. 

'  Present:—Mr. Dalal, J. C. 

HAR PRASAD SINGH-—Acctszp— 
í APPELLANT 
l Versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 804, 823—Catile 
trespass— Beating given to owners of cattle—Intention 
to cause death or grievous hurt, absence of—Chance 
blow by one accused resulting in death of person 
assaulied—Liability of other accused—-Culpable 
homicide—Hutt. 

The party of the accused, into whose field cattle 
belonging to the party of the complainants had tres- 
passed, beat some of the owners of the cattle with the 
intention of chastising them. There was no intention 
to cause death or grievous hurt but one of the owners 
ofthe cattle was hit by one of the accused on the 
tempie and died as a result of the injury : 

Ileld, (1) that the particular accused who hit the 
deceased on the temple with a lathi must be taken to 
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ordinary course of nature cause death and that he was 
consequently guilty of an oilfence under s. 304 of the 
Penal Code ; 

(2) that the other accused could not be held liable 
for the blow which had caused the death of the., 
deceased and that they were, therefore, only guilty of 
an offence under s. 323 of the Penal Oode. 

Appeal against an order of the Addi- 
tional Sessions Judge, Gonda, dated the 
16th February 1925. l 

St. G. Jackson, for the Appellant. 

The Government Pleader, for the Crown. 


JUDGMENT. — These arethree appeals 
by Har Prasad Thakur and Hanuman 
and “Avadh Behari Brahmans from their 
convictions under s. 304 read with s., 149, 
Indian Penal Code. The appeal of Har 
Prasad was argued by Mr. St. George 
Jackson. In his case at the worst the 
charge can be only one of hurt and the 
matter is soon disposed of.- There was 
the usual quarrel and fight over cattle 
trespass and the party of Sangam Chamar 
in whose field trespass was committed 
appears to have disposed of the party of 
the owners of the cattle as the supporters 
of the owners came up one by one. Itis 
said that when Ram Adhin deceased came 
up Har Prasad caught his hands and 
Hanuman, Avadh Behari, Sangam and Ram 
Das hit him with lathis, There is no 
allegation whatever made that there was 
any intention on the part of Sangam’'s 
partisans of causing the death of or 
grievous injury to the’ owners of thé 
cattle. The desire appears to-be to chastise 
the owners of the cattle which caused 
damage. Har Prasad must have expected 
that simple injuries would be caused and 
he could not be held liable for one of his 
party hitting a blow on the temple and 
causing Ram Adhin’s death. I alter the 
conviction of Har Prasad to one under 
s. 323, Indian Penal Code, reduce the sent- 
ence tothe amount undergone by him up 
to the present and direct him to be released 
at once. 

As regards Hanuman he was mentioned 
in the two reports one made by- Dalganjan 
cousin of Ram Adhin and the other by 
Partap another cousin of Ram Adhin. All 
the assessors agreed in holding him guilty. 
It is clear that. in- their opinion he gave 
the blow on the teniple. It is true ‘that 
his-intention was not to cause death or 
grievous hurt but when ‘he hit on the 
temple with a lathi he intended to canse 
such hurt as would in the ordinary course 
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of nature cause death. In my opinion he 
was rightly convicted under s. 304: and I 
dismiss his appeal. 

As to Avadh Behari one assessor held 


him to be guilty while the other three - 


held him to be not guilty. The medical 
evidence shows that besides the fatal in- 
jury there were contusions on the right 
and left shoulder, an abrasion on the left 
shoulder and a cut wound on the left 
little finger. Those are all simple injuries. 
I alter the conviction of Avadh Behari to 
one under s. 323 and reduce the sentence 
to rigorous imprisonment for six months, 

Z. K, Conviction altered, 


MADRAS HIGH COURT, 
CRIMINAL Revision Case No. 621 or 1924. 
(CRIMINAL Revision Petition No. 521 

: oF 1924). 

March 6, 1920. 
Present:—Mr. Justice Devadoss. 
MUNIGADU— PETITIONER 
Versus 
EMPEROR—ObppositrF Party. | 

Madras Panchayat Courts Act (II of 1920), s. 76— 

Penal Code (Act XLV of 1860), s. 426—Conviction 
by Panchayat—Mischief—Value of property damaged 
not mentioned in judgment—Interference by High 
Court—Revision -Criminal Procedure Code (Act V 
of 1898), ss. 485, 489—Government of India Act, 1915, 
(5 & 6 Geo. V, c. 61), s. 107. 
‘ The provisions of the Cr. P. O. are not made ap- 
plicable to Panchayat Courts under the Madras 
Panchayat Courts Act. The High Court cannot, 
therefore, interfere with an order of a Panchayat 
Court under ss. 435 and 439 of the Code. But under 
s. 107 of the Government of India Act, the High 
Court has powers of supervision over all Criminal 
and Civil Courts in the Presidency and when a 
grave error of a Panchayat Court, which is not 
governed by the provisions of the Cr. P. C., appears 
on the face of the record, the powers given by s. 107 
of the Government of India Act could ba invoked to 
correct such error. 

Under s.76 of the Madras Panchayat Courts Act 
a Panchayat Court is empowered to try, among other 
offences, one under s. 426, Penal Code, when the 
loss or damage caused thereby does not exceed 
‘Rs. 10, and under the same section, the Court is 
bound to mention the amount of loss or damage 
caused by mischief. 

Where the judgment of a Panchayat Court 
convicting a person of an offence under s. 426 of 
the Penal Code, does not mention the value of the 
, amount of loss or damage by mischief alleged to have 
been caused by the accused, the judgment is liable 
to be -sst aside by the High Court: in the exercise 
of its powers of supermtendence under s. 107 of the 
Government of India Act, a 
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Petition, under. ss, 435 and 439-of the. 
Cr. P. C., 1898, praying the High Court, 
to revise the judgment of the Panchayat 
of Gonuguru (North Arcot District), in 
ets No, 12 of 1924, dated the 5th May 

Mr. B. Somayya, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER.—This is an application to 
revise the order of the Panchayat Court, 
convicting the petitioner and sentencing 
him to pay a fine of Rs. 2, The con- 
tention of Mr. Somayya for the peti- 
tioner is, that the jurisdiction of the 
Panchayat Court depends upon the amount 


. of loss or damage caused by mischief, If 


the loss or damage exceeds Rs. 10, that 
Court would have.no jurisdiction. Under 
s. 76 ofthe Madras Act Ilof 1920 a Panchayat 
Court is empowered to try among other 
offences, one under s. 426, Indian Penal 
Code when the loss or damage caused 
thereby does not exceed Rs. 10 and 
under the same section, the Court is bound 
to mention the amount of. loss or damage 
caused by mischief. In this case, there 
is no mention of the value of the amount 
of loss cr damage by mischief, alleged to 
have been committed by the petitioner. 
The Public Prosecutor contends that the 
provisions of the Cr. P. C. ought not to 
be made applicable in revising the pro- 
ceedings before the Panchayat Court. No 
doubt the provisions of the Cr. P. C. are 
not made applicable to Panchayat Courts. I 
do not think the High Court can interfere 
with the order of the Panchayat Court 
under ss. 435 and 439 .of the Code. 
But under s. 107 of the Government of 
India Act, the High Court has. powers of 
supervision over-all Criminal and Civil 
Courts in the Presidency and when a grave 
error of a Panchayat Court which is not 
governed by the provisions of the Cr. P. 
©. appears on the face of the record the 
powers given bys. 107 of the Government 
of India Act could be invoked to correct 
such error. In this case, as the value of 
the loss or damage caused by mischief 
affects the jurisdiction of the Court, I think, 
the High Court ought to interfere for the 
purpose of correcting the error committed 
by the Panchayat Court. As no Vakil is 
allowed to appear in the Panchayat Court, 
this point was not specifically raised in 
that Court. I think that is one of th 
reasons for the High Court not hesitating 
to correct the errors of Panchayat Courts; 
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otherwise the Panchayat Courts might 
convict persons or pass orders in a way 
not sanctioned by the law. I set aside 
the conviction’ and direct the Panchayat 
Court to re-try the case having regard to 
the remarks made in this judgment 

Z, K, Conviction set aside. 





PATNA HIGH COURT, 
CRIMINAL Revision No. 477 or 1924. 
November 5, 1924. . 
Present:—Mr. Justice Foster, 


MEWA LAL JHA—AcCCUSED—PETITIONER ` 


versus 
EMPEROR—Opposite PARTY, 

Railways Aci (IX of 1890), s. 122-—~‘Unlawful 
eniry, what is—Intending passenger entering platform 
without ticket—Ojffence—Interpretation of Statutes— 
Penal provision in special Statute. 

Unless a person has made an “unlawful” entry upon 
Railway premises he cannot be brought within the 
provision of s. 122 (2) of the Railways Act. [p. 522, 
col, 2.] i 

The word,“unlawful” in s. 122 of the Railways Act 
means contrary to the law laid down in the Act. [ibid.] 

An intending passeager who enters upon a Railway 
platform in anticipation of purchasing a ticket, enters 
lawfully upon the ‘platform. If the Railway staff, 
however, orders him to leave the platform, his refusal 
to do so would possibly make him a trespasser, and 
he could bs expelled by force, but he cannot be held 
tohave committed an offence under s.122 of the 
Railways Act. [p. 523, col. 2.] 

A penal provision in a’Statute which is of a special 
nature and not a penal Statute in itself, should be 
interpreted with great caution. fp. 522, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Bhagalpur, affirming a 
decision ofthe Deputy Magistrate, Bhagal- 
pur, dated the 20th May 1924. 

Messrs. Sambhu Saran and B. P., Singh, 


for the Petitioner. 


JUDGMENT.—The petitioner has 
been convicted -under s. 122 (2) of 
the Indian Railways Act (IX of 1890) 
in the following circumstances. On the 
28th March last the petitioner entered upon 
the platfrom of the Bhagalpur Railway 
Station when the 9 Up Passenger was about 
to arrive. The Ticket Collector went up 
to the petitioner and asked to see his 
ticket, but the petitioner had no ticket 
to show. The. Ticket Collector is at dis- 
-agreement with the petitioner in his account 
of what happened after this; the former say- 
ing that the petitioner admitted.that he had 
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form. ticket, 


(88 T. O. 1923] 
no ticket and had also no intention of 
travelling on the Railway, whereas the 


petitioner states that he told the Ticket 
Collector that he was going to Nathnagar 


“and that his ticket was being purchased 


for him. The Ticket Collector also deposes 
that he told the petitioner to get a plat- 
but the petitioner refused. 
Thereupon the Ticket Collector told the 
petitioner to leave the platfrom and when 
the petitioner refused, the Ticket Collector 
informed the District Inspector who had 
come up. The petitioner refused cto obey 
the Inspector's order to leave the platform. 
On these facts the prosecution has been 
instituted. The petitioner’s case is that 
he had entered on the platform with the 
intention of travelling to Nathnagar and 
that a fellow traveller was at that moment 
securing his ticket, and the ticket was 
in fact brought to him by his companion 
at the time when the Inspector was speak- 
ing to him. 

The section under which the petitioner 
has been convicted reads as follows: 

“122 (1) If a person unlawfully enters upon 
a Railway, he.shall be punished with fine 
which may extend to Rs. 20. l 

2. If a person so entering refuses to 
leave the Railway on being requested to ` 
do so by any Railway servant, or by any 
other person on behalf of the Railway 
Administration, he shall be punished with 
fine which may extend to Rs. 50, and may 
be removed from the Railway by such 
servant or other person.” 

[b is manifest that the most important 
words in this section are the words “unlaw- 
fully enters,” for unless and until a person 
has made an unlawful entry upon the Rail- 
way premises he cannot be brought within 
this penal provision, It. appears to me 
that a provision in a Statute which is of 
a. special nature and not a penal Statute 
in itself should be interpreted with great 
caution and that the most reasonable 
construction to be put on any such general 
term as “unlawful” would be with refer- 
ence to the general provisions of the 
Statute. In other words, Iam inclined to 
take the word “unlawful” to mean “con- 
trary to the law laid down in the Statute.” 
Now, there is one form of unlawful entry 
for which a special punishment is provided 
in s. 112 read with s. 68 of the Act, namely, 
entry upon a Railway carriage without the 
permission of a Railway servant and with- 
out a proper pass or ticket, for the pur- 
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pose of travelling thereon as a passenger. 
Another form of entry made unlawful 
under the Act might be such as is made 
in contravention of the rules and bye-laws 
promulgated under s. 47 (1) of the Act. If 
the Railway made a general rule under 
the Act that nobody should enter upon 
Railway platforms except passengers with 
tickets, nodoubt any other persons enter- 
ing upon the platform might be guilty of 
unlawful entry. The learned Vakil who has 
appeared for the petitioner has put before 
me a rule of the East Indian Railway 
which reads as _ follows:—‘‘84, Platform 
Tickets, As a rule passengers only are 
admitted to the station platform but 
Station Masters have discretion to admit 
a limited number of persons who are not 
passengers. At the following stations plat- 
form tickets are issued on payment of 
-one anna each and these may be had on 
application to the booking clerk—Howrah, 
Allahahad, Jubbulpore, Oawnpore and 
Delhi”. l 

A third form of unlawful entry which 
occurs to me is where the Railway Station 
- Master or some subordinate of his closes 
the platform gate or excludes passage 
through the gates of passengers who have 
not tickets. A person entering in resist- 
ance of such exclusion would no doubt 
make an unlawful entry upon Railway pre- 
mises. “But there are numerous cases where 
entry upon the platform can be perfectly 
lawful. If the Station Master leaves the 
platform gate open, those who enter upon 
the platform can hardly be, considered to 
be other than licensees. Itis absurd” to 
think of them as trespassers. No doubt 
a person who entersin this manner may be 
quite lawfully ordered to leave the Rail- 
way premises, but the point is that he 
has not entered unlawfully and he can 
never be brought within the mischief of 
s. 122 of the Railways Act. 
out by the learned Vakil, it may happen 
that an intending passenger proceeds on 
‘to the platform, leaving aman to obtain 
his ticket. The: 'T'rial Court has made an 
error in law in two respects; in the first 
place. there is no finding that the 


entry upon the platform was unlawful > 


within the meaning of the Act. In the 
second place the learned Magistrate goes 
so far asto say-~“even granting that the 
accused was an intending passenger he 
should not have entered on the platform 


without taking a ticket and when found ` 
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without a ticket he had no right to remain 
on. the platform when he was asked by 
the Railway servant to leave it”. Iam not 
disputing the second part of this sentence. 
But his statement amounts to this, that an 
intending passenger entering upon a 
Railway platform makes an unlawful 
entry unless he has a ticket in his posses- 
sion. My opinion is the exact contrary. He 
enters lawfully, but if the Railway staff 
orders him to leave, and he has no ticket, 
his refusal to go would possibly make him 
a trespasser and he could be expelled by 
force. But as. I have said before, he could 
not be made guilty under s. 122 of the 
Railways Act; both sub-sections require as 
a necessary preliminary that the person 
upon whom the penalty is imposed has 
entered unlawfully. 

For these reasons I consider that the con- 
viction is not in accordance-with law. The 
Rule is made absolute. The conviction and 
sentence areset aside and the fine, if paid, 
shall be refunded. 


Z. K. Rule made ubsolute! 


LAHORE HIGH COURT. 

CRIMINAL Revision No. 1189 or 19924, 

December 10, 1924. 
Present:—Justice Sir Shadi Lal, Kr., 
Chief Justice. 

JAWAHAR LAL—Accusep—PEtivioner 

versus 
JAGGU MAL—Compiainant— 
RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute obtained before amendment of 
Code—Complaint instituted after coming into force of 
amended Code, whether can be entertained. 

No prosecution in respect of an offence specified in 
s. 195 of the Cr. P. ©. can, since the amendment of 
the Code, be instituted except on the complaint of 
the authority concerned, and a complaint made bya 
private individual in respect of an offence alleged to 
have been committed.in or in relation toany pro- 
ceeding in a Court must be dismissed if it is instituted 
after the first of September 1923, that is to'say, the 
date on which the amended Code came into force. 
[p. 524, col. 2.) 0 | 

Criminal revision from an order of the 
District Magistrate, Jullundur, dated the 
19th -May 1924. 

Messrs. Jat Gopal Sethi and Charan 
Singh, for the Petitioner, . 

Mr. Badri Das, for the Respondent. 

JUDGMENT.—The facts of this case, 
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so far as they are relevant to the question 
of law requiring determination, are simple 
and do not admit of any dispute. The 
respondent Jaggu Mal obtained, on the 
llth of May 1923, sanction to prosecute 
the petitioner Jawahar Lal for perjury 
alleged to have been committed in relation 
to a judicial proceeding; but it was not 
until the 6th November 1923 that be pre- 
ferred a complaint under s. 193, Indian 
Penal Code, on the strength of that sanc- 
tion. In the meanwhile the Cr. P. C. 
Amendment Act, XVIII of 1923, had come 
into force on the lst of September 1923, 
which repealed the law empowering a 
Court to grant sanction to a private indivi- 
dual to prosecute an offender in respect 
of an offence connected with the adminis- 
tration of justice. Section 195 of the Cr. 
P.O. as amended by the aforesaid Act, 
now lays down that no Court shall take 
cognizance of any offence punishable under 
any of the sections enumerated therein, 


“ye when such offence is alleged to have been 


committed in, or in relation to, any pro- 
ceeding in any Court, except on the com- 
plaint in writing of such Court or of some 
other Court to which such Court is sub- 
ordinate. — 

The question arises whether a person, 
who had obtained sanction prior to the 
date of the enforcement of the Act, could 
lawfully institute after that date a com- 
plaint in respect ofan offence covered by 
the sanction. Now, itis common ground 
that, apart from the sanction, such a com- 
plaint must be dismissed under the present 
law; and I do not think that the sanction 
which was not availed of before the en- 
forcement of the Act, improves the position 
of the complainant. It is contended by 
the learned Vakil for the respondent that 
the sanction conferred upon his client a 
right which, in the absence of a provision 
to the contrary, remained unaffected by the 


new legislation and could be enforced in’ 


the same way-as if the law had not been 
amended. It seems to me that the grant 
of sanction operated only to remove an 
obstacle which thé law had placed in the 
way of a private individual desiring to 
start criminal proceedings in respect of 
certain offences, and was a matter affecting 
only the procedure of the Courts. Before 
the amendment of the Code the Courts 
were enjoined not to entertain a complaint 
by a private person in respect of any of the 
offences enumerated in s. 195, Cr. P. C., 
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unless the complaint was accompanied 
with a sanction granted by the public ser- 
vant or the Court concerned. The present 
law has abolished the method of starting cri-. 
minal proceedings after obtaining sanction, 
and insists upon a complaint in writing 
being filed by the public servant or the 
presiding officer of the Court concerned. 

I consider thatthe alteration made by 
the new enactment affects only the proce- 
dure to be adopted for setting the law in 
motion and does not deprive the respon- 
dent of any substantive right alleged to 
have been acquired by him under the old 
law. Though he himself cannot now make 
a complaint, he can still set the law in 
motion by asking the authority concerned 
to prefer a complaint. It is, however, . 
clear that no prosecution in respect of the — 
offences specified in s.195, Cr. P. C., can 
now be instituted except on the complaint 
of the authority concerned, and that a 
complaint made by a private individual 
in respect of an offence alleged to have 
been committed in, or in relation to, any 
proceeding in a Court must be dismissed if 
it is instituted after the lst of September 
1923. Accordingly, I accept the application 
for revision and dismiss the complaint pre~ 
ferred by the respondent. 

Z. K. Revision allowed. 


amara taartjan anata 


OUDH JUDICIAL COMMIS- 
S{IONER’S COURT. 
CRIMINAL Ruviston No. 56 oF 1925. 

; May 13, 1925. 
Present :—Mr. Simpson, A. J. C.. 
RAM DAYAL—Accusep—APPLICANT 
Tersus l 
TLMPEROR-— OPPusITE PARTY. 

Penal Code (Act XLV of 1860), s. 420—Railways 
Act (IX of 1890), ss. 68, 112 (a)—-Railway employee 
obtaining pass for relative—Pass handed over to 
stranger-—Cheating—Travelling without ticket. 

Accused who wasa Railway employee obtained a 
free pass for his wife and mother and handed it over 
toa woman who was neither his wife nor his mother 
and the latter used the pass: 

Held, that the accused was guilty of an offence 
under s. 420 of the Penal Code and not of an offence 
under s. 112 (a) of the Railways Act. 

Revision against an order of the Fourth 
Additional Sessions Judge, Lucknow, dated 
the 16th March 1925, modifying that of the | 
Magistrate, First Class, Lucknow, dated the 
lith February 1925. 


5 


.& great part of its importance. 


(881. O. 1995) 
Mr. R. F. Bahadurji, for the Applicant. 
The Government Pleader, for the Crown. 
ORDER.—This is a criminal revision. 
The applicant was a shunting porter at 


Charbagh Station Lucknow. He applied 
for and obtained afree pass for his wife 


“and mother. He handed over this pass to an 


other woman, who was neither his wife nor 
his mother, and she used it. He was con- 
victed under s. 420, Indian Penal Code, and 
the Magistrate sentenced him to 9 months’ 
rigorous imprisonment. On appeal the 
learned Sessions Judge reduced the sentence 


_to.one of 3 months’ rigorous imprisonment, 
_I am informed that the sentence has now 


been served out, so the revision has lost 
However, 
his Counsel says that a conviction under 
the Penal Code carries withita stigma, 
which does not attach to'a conviction 


under the Railways Act, and he maintains . 


that his client ought to havebeen convicted, 
not under s. 420 but under s. 112 of the 
Railways Act, The matter has already been 


discussed by the learned Sessions Judge,- 


and I agree with what he said. I am asked 
to record a conviction under s. 112 (a) which 
subjects to punishment a person who enters, 
in contravention of s. 68, any carriage on a 
Railway. Section 68 prohibits the entering of 
a carriage as a passenger unless with a proper 
pass or ticket. But the applicant is not 
charged with anything of this kind. He 
is charged with handing over the pass he 
obtained for his wife or mother to some- 
body who was not authorized to use it. 
The application is dismissed. 
2R: Application dismissed, 


LAHORE HIGH COURT. 
CriminaL Revision No, 960 or 1924. 
October 24, 1924. 

Present:—J ustice Sir Henry Scott-Smith, Kr. 
` ABDUL GHAFUR—PETITIONER 

VETSUS l 
KMPEROR—Opposirs PARTY. 

Penal Code (Act XLV of 1860), s. 211—False 
charge, what amounts to—Just or lawful grounds, 
absence of —Suspicion, whether amounts to charge. 

In order to bring home a charge under s. 211 of 
the.Penal Code the prosecution must establish that 
there -were no just and lawful ground for the action 
taken and that the accused was aware of this. 


ABDUL GHAFUR V. EMPEROR, 


525. 
Mathura Prasad v. Emperor, 42 Ind. Cas. 761; 39 
A. 715; 15 A. L. J. 767; 18 Cr. L. J. 1017, referred 


0. E 
The mere communication of a suspicion to the 
Police does not amount to making a charge of a 
criminal offence within the meaning of s. 211 of the 
Penal Code. a 
Swaminatha Thevan v, Emperor, 14 Ind. Cas. 767; 
(1912) M. W. N. 1125; 13 Cr. L, J. 303, relied on. 


Criminal revision from an order of the 
Sessions Judge, Jhelum, dated the lith 
June 1924. 

Mr, Muhammad 
tioner. 

JUDGMENT.—The petitioner Abdul 
Ghafur made a report to the Police that 
his buffalo had been poisoned and that he 
suspected Ghulam Rasuland Abdul Raut 
of having administered poison. The Police 
made an inquiry and some grains of wheat 
found in the dung of the buffalo were 
sent to the Chemical Examiner who re- 
ported that no poison had been detected 
in them. The Police reported that there 
was no case of poisoning and the charge 
was struck out. Ghulam Rasul then 
brought a complaint against Abdul Ghafur 
under s. 211 of the Indian Penal Code. 
The Magistrate convicted him and senten- 
cèd him to three months’ rigorous impri- 
sonment, and his appeal has been dismissed 
by the Sessions Judge. He has come up 
to this Court on the revision side. 

It is contended on his behalf that no 
criminal proceedings were actually started 
against Ghulam Rasul and that the report 
made to the Police did not contain a defi- 
nite charge to the effect that he had com- 
mitted any offence but merely stated the 
reporter's suspicions. I have perused the 
evidence on the record. No attempt was 
made to prove that the facts stated by ` 
the petitioner to the Police upon which 
he based his suspicions were false, If they 
were true if is quite possible that he 
honestly suspected the persons named by 
him in his report. Counsel has referred to 
the case of Mathura Prasad v, Emperor 
(1). There the report made to the Police 
was as follows:—‘‘I find there has been a. 
theft: Isuspect the persons named, and I 
want an inquiry to be made.” Walsh, dJ., 
held that that report did not amount toa 
charge under s. 211 of the Indian Penal 
Code and thatifit was false, then it was 
a false report under s. 182 of the Code. 
In order to bring home a charge under 

(1) 42 Ind.-Cas. 761; 39 A. 715; 15 A. L. J. 767; 18 
Or L. J. 1017, 
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Moneir, for the Peti- 


526 | 
s. 211 the prosecution must establish that 
- there areno just and lawful grounds for 
the action taken and that the accused 
knew this. Now, as already stated, it has 
not been proved that there was no just or 
lawful ground for the report which the 
petitioner made to the Police and that he 
knew this. The evidence merely shows 
that the Police reported that no case of 
poisoning had been made out, and there is 
also the evidence of the two persons re- 
ported against who state that their names 
had been taken out of enmity. In Swami- 
natha Thevan v. Himperor (2) it was held 
that the mere communication of a suspi- 
cion to the Police did not amount to a 
charge of a criminal offence. In the pre- 
sent case no criminal proceedings were 
instituted against any person and it can- 
not be said that any person .was charged 
with having committed any offence. 


I, therefore, allow the revision and set- . 
~~ ting aside the conviction and sentence 
—~<“~acquit Abdul Ghafur and direct that he 


be released from his bail. ` 

Z. K, Revision allowed. 
(2) 14 Ind. Cas. 767; (1912) M W. N. 1125; 13 Cr. L. 
J. 303. 


THE 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 65 or 1925. 
April 29, 1925. 


Present:—Justice Sir Hugh Walmsley, Krt., 


and Mr. Justice B. B. Ghose. 
ESERUDDI HOWALDAR AND oTHERS— 
Seconp PARTY— PETITIONERS 
VETSUS 
OTARUDDI AKON AND OTHERS— 
FIRST PARTY— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 140, 
488—Dispute relating to immoveable property—Order 
by Magistrate—District Magistrate, power of, to set 
aside order—-Reference—Procedure. | 
A District Magistrate has no power to set aside an 
‘order made by a Magistrate under s. 145 of the Cr. P. 
"CG. If the District Magistrate is of opinion that the 
order is erroneous he should refer the matter to the 
High Court under s. 438 of the Code. 
Babu Suresh Chandra Talugqdar, for the 
Petitioners. 
` Babu Probodh Chandra Kar, for the 
Opposite Party. 


. JUDGMENT.—We make this Rule 


absolute. 


HARNAM SINGH V. ATRI. 


(88 I. ©, 1995] 

In the case proceedings were instituted 
under the provisions of.s. 145 of the Cr. 
P.-C.; andthe Honorary Magistrate to whom 
the case was made over disposed of it in 
favour of the second party. 

The first party then made an application 
to the Additional District Magistrate with 
the prayer that he should refer the case to 
this Court for setting aside the Trying 
Magistrate’s order, The learned Additional 
District Magistrate, instead of referring the 
case to this Court set aside the. decision of 
the lower Court and sent the case back 
with directions to the learned Magistrate to 
hear the evidence of both parties, and to try 
to determine the question of possession in, 
accordance with law. 

It is conceded by the learned Pleader, who . 
appears on behalf of the first party, that this 
order cannot stand and that ib ought to be 
set aside, 

Accordingly, the Rule is made absolute 
and the order of the Additional District 
Magistrate passed on the 16th of December, 
1924, setting aside the order of the Honorary 
Magistrate passed on the 15th of November, 
1924, is set aside, with the result that the 
latter order the one passed by the Honorary 
Magistrate stands. a 

With regard to the death of Sonamuddi 
Bepari, opposite party No. 4, it took place 
after the order passed by the Honorary Magis- 
trate: and, with regard to the application 
for substitution it is not necessary for us to 
pass any order, 

Z. K. Rule made absolute. 


TEE rre wan 


LAHORE HIGH COURT. 
MISCELLANEOUS APPLICATION No. 606 or 


: IN 
CIVIL APPBAL No. 2577 or 1924, 
December 7, 1924. 

_ Present:—Mr. Justice Zafar Ali. 
HARNAM SINGH AND AanoTuER— 
DEFENDANTS—~ PETITIONERS 
Versus 
Musammat ATRI AND orHERS— 
PLAINTIFFS— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 476—~ 
Civil Procedure Code (Act V of 1908), s. 151-—Forgery 
—Finding by Trial Court—Appeal pending in High 
Court—Proceeding under s. 476, Cr. P. C., whether can 
A P PUER of proceedings—Inherent power of 

ourt. $ 


_ (88 È. O. 1995] 


À Lana d = N 
A 


Petitioners who were defendants in a civil suit for 


. the recovery of money pleaded payment and produced 


a receipt which was held by the Trial Court to bea 


forgery. The suit was decreed and the Court issued ` 


a notice to the petitioners to show cause why they 
should not be prosecuted for producing a forged docu- 
ment in evidence. Petitioners lodged an appeal to 
the High Court against the decree and the appeal was 
admitted. They then made an application under 
8.151 of the O, P. 0. to the High Court to stay the 


` proceedings pending in the Trial Court, under s. 476 
- of the Cr. P. G.: T 
Held, (1) that inasmuch as the question whether the 


receipt was aforged oneor not had to be finally 
decided by the High Court, it was not proper that 
proceedings under s. 476 of the Cr. P. C. should be 
taken against the petitioners before the decision of the 


‘appeal ; 


(2) that as the proceedings under s. 476 of the 
Cr. P. ©. were pending in a Civil Court the High 
Court had jurisdiction in the exercise of its inherent 
power under s. 151 of the C. P. O. to stay the proceed- 
ings. 

Kirpalban v. Ram Dei, 7 Ind. Cas. 260; TA. L.J. 
647; 11 CO. L. J..445, relied on. , 

Mr. Moti Sagar, for the Petitioners, 


Mr. Jiwa Lal Kapur, for the Respond- 


ents. 


ORDER.—This is an application for 
stay of the proceedings that have been 
started against the petitioners by the Senior 
Subordinate Judge, Lyallpur, under 
5. 476, Cr. P. C. The petitioners as defend- 


ants in a money suit pleaded payment 
‘of Rs. 3,600, and produced a receipt for that 
‘amount, 


The Senior Subordinate Judge 
found that the receipt was a forgery and 
decreed the plaintiff's suit in part and then 
issued a notice to the defendants to show 
cause why they should not be prosecuted 
for producing a forged . document In evi- 
dence, But the defendants have lodged an 
appeal to the High Court against the judg- 
ment and decree of the Senior Subordinate 


Judge and the appeal has been admitted. - 


The question whether the receipt is a 
forged oneor not has, therefore, to be finally 
decided by the High Court and it does not 
seem proper that the proceeding under 
s. 476, Cr. P. C., should be taken against the 
defendants at this stage. 

The learned Counsel for the respondents 
urges that proceedings under s. 476 being 
of quasi criminal nature no application for 


“stay thereof could be made under the C. 
PP. C., but as stated by the learned Counsel 


for the petitioners the application is under 
s. 151,C. P. C., and as the proceedings are 
pending in a Civil Court, this Court can 
in exercise of its inherent powers stay those 
proceedings: see Kirpalban v. Ram Dei (1). 


ay 7 Ind. Cas. 260; 7A. L. J. 647; 11 Cx. L, J. 
145. 


Nor xian v, BMPBROR, 


o 807 


I, therefore, order that the proceedings 
be stayed pending the decision of the appeal 
which has been lodged by -the defendants- . 
petitioners. 

Z. K. Proceedings stayed. 


ee 


LAHORE HIGH COURT, 
CriminaL APPEAL No. 772 or 1924. 
November 28, 1924 
Present:—Myr. Justice Zafar Ali. 
NUR KHAN AND anoTHER—AccusED~ 
— APPELLANTS 
VETSUS 

EMPEROR— RESPONDENT. . 

Criminal Procedure Code (Act V of 1898), ss. 285, 
239—Offences committed in separate transactions— 
Joint trial, legality of. 

Certain accused were charged with an offence 
under s. 307 of the Penal Code and one of them was 
also charged with -an offence under s. 20 of the Arms 
Aćł. The offence under the Arms Act was not com- 
mitted in the course of the same transaction as that 
in which the alleged. attempt to murder took place, 
but the accused were tried jointly in respect of both 
the offences: 

Held, that the joint trial was illegal. 


Criminal appeal from an order of the 
Magistrate, Sargodha. 

Dr. Nand Lal, for the Appellant. 

Mr. Beni Parshad Khosla, 
Crown. 

JUDGMENT. —The learned Counsel 
for the appellants raises two contentions, 
(1) that the trial was illegal, and (2) that 
the evidence against one of the appellants, 
1. e., Muhammad Khan was not worthy of 
the credit. 

The learned Counsel, who appears on 
behalf of the Crown, admits-that both the’ 
contentions are well-founded. 

As regards (1), the charges against Nur 
Khan appellant were under s. 307, Indian 
Penal Code, and also under s. 20 of the 
Arms Act, whilst. against the other appel- 
lant there was a charge under s. 115, 
Indian Penal Code. As the offence under 
the Arms Act was not committed in the 
same transaction as that in which the 
alleged attempts to murder took place, the 
joint trial of the two appellants on all 
these charges was illegal as held in Sub- 
ramania Ayyar v. Emperor (1) which was 
followed in Jai Singh v. Emperor (2). 

(1) 25 AL 61; 28 I. A. 257; 11 M. L. J. 233; 3 Bom. 
L. R. 540; 5 0. W. N. 866; 2 Weir 271; 8 Sar. P. O. 


J. 160 (P. O.). 
a 43 Ind, Cas. 324; 44 P. R. 1917 Cr; 19 Or L.J, 


for the 


ae} 
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As regards (2) the evidence against 
Muhammad Khan was that as the Police- 
men were surrounding the’ building in 
which Nur Khan appellant was, he (Mu- 
hammad Khan), who had already been 
arrested and .pinioned, abetted him (Nur 
Khan) to fire at the Policemen. But in the 
detailed account of the event given in the 
document which constitutes the First In- 
formation Report this abetment on the 
part.of Muhammad Khan was not even hint- 
ed at, and it is hardly credible that the 
omission was due to oversight. I, there- 
fore, acquit Muhammad Khan and order 
that he be released from Jail forthwith, 
and as regards Nur Khan, appellant, I set 
aside his conviction and sentence and 
order his re-trial in accordance with law. 
Pending the trial he will be transferred 
to the Judicial lock-up. 


Z. K. Appeal accepted, 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 26 or 1925. 
March 13, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr, and Mr. Justice B. B. Ghose. 
Sheikh SADIR AND OTHERS—2ND PARTY 
— PETITIONERS 

. versus 
SABARALI—I1sr Party—Oppositz PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 187, 
188, 189A—Obstruction to public way—-Objection to 
existence of public right, taken at late stage—Duty of 
Magistrate—Procedure. 

Under the provisions of s. 139A of the Cr. P. C. on 
the appearance before him of the person against whom 
an order is made, a Magistrate is bound to question 
him as to whether he denies the existence of a public 
right of the way, river, channel or place, and if he 
does so, the Magistrate must, before proceedings 
under s. 137 or s. 138, enquire into the matter. The 
Magistrate cannot refuse to enquire into the matter 
merely because objection was not taken until a late 
stage of the case. n 

Rule against an order of the Sub-Divi- 
sional Magistrate, Naraingunj. 

Babu Prafulla Chandra Chakravarti, for 
the Petitioners. 

Babus Probodh Chandra Chatterji and 
Asitaranjan Ghosh, for the Opposite Party. 

JUDGMENT.—Under the Cr. P, C. 
now amended,it is the duty of a Magistrate 
to proceed in accordance with the provi- 
sions of s. 139A without waiting for the ob- 
jection to be raised by one of the parties 
to the proceeding. Under that section, on 
the appearance before hin of the person 
. against whom the orderis made, the Magis- 


MAHOMED IDRIS V. EMPEROR. 


[88 1. 0. 1928] 


trate is- bound to question him as to whe- 
ther he denies the existence of any public 
right in respect of the way,river channel or 
place and if he does so the Magistrate shall 
before proceeding under s. 187 or s. 138 
inquire into the matter. The Magistrate 
could not refuse to inquire into the “matter 
because the objection was not taken until a 


late stage of the case. 


We accordingly make this Rule absolute 
to this extent that we direct the Magistrate 
to follow the procedure ofs. 139A, Cr; P, 
C., before taking any further step in this 
matter. 


Z. K. Rule made absolute. 


-xm y t dms a ia 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 232 or 1924. 
October 24, 1924. 
Present:—Mr. Justice Martineau and — 

- Mr. Justice Zafar Ali. 
MAHOMED IDRIS—-Accuszep—AprELLANT 
VETSUS 
EMPEROR AND ANOTHER—-RESPONDENTS. 
Criminal Procedure Code’ (Act V -of 1898), ss. 476, 
Li6-A, 476- B—Subordinate Court, refusal of, to make 
complaint—Or der of appellate Court making ‘complaint 

—Appeal, whether lies. 

Section 476-B of the Cr. P. O. gives a right of appeal 
only when a Court has made or refused to make a com- 
plaint under s. 476 or 476-A of the Code and neither 
of those sections relates to a complaint made by a 
Court on appeal from an order of a Subordinate Court 
refusing to make a complaint. From such an order, 
therefore, no appeal lies. 

Criminal appeal from an order of the 
District Judge, Delhi, dated the 18th Feb- 
ruary 1924. ; 

Mr. Abdul Rashid, for the Appellant. 

Messrs. Sagar Chand and J. L. Kapur, 
for the Respondents. . 

JUDGMENT. —The question referred 
to us in this appeal and in Appeals Nos. 233 
and 286 of 1924is whether an appeal lies 
to this Court from an appellate order of 
the District Judge making a complaint 


which the Subordinate Judge might him- 


self have made under s. 476 of the Cr. P, 
C. Section 476-B of the Code givesa right 
of appeal only when a Court has made Or 
refused to make a complaint under s. 476 or - 
s. 476-A, and neither of those sections relates 
to a complaint made by a Court on appeal | 
from an order of a Subordinate Court re- 
fusing to make a complaint, We, therefore, 
answer the question referred to us in the ` 

negative. The appeals will be laid before 
the referring Judge for disposal. 


Z. K. Reference ahaaa in the negative 


(BB: O. 1995) 
‘OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
EXECUTION oF DECREE APPEAL No. 16 
oF 1924. 

April 6, 1925. 

Present: ~Mr. Daniels, J. C., and 
Mr. Dalal, A. J. C. 
MOHAMMAD SHER KHAN— 
PLAINTIFF—APPELLANT 
VETSUS 
Seth BISHESHUR DAYAL AND OTHERS 
——D sFENDANTS— RESPONDENTS. 

Mortgage—Redemption-—W aste by mortgagee, question 
‘of, determination of —~Restitution—Separate suit, whe- 
deep lies—Civil Procedure Code (Act V of 1908), 
S. lhk. 

The question of the liability of a mortgagee ina 
redemption suit for alleged waste committed by him 
while he was in possession of the mortgaged property 
must be settled at the time of the preparation of the 
decree for redemption. After the final decree in the 
suit has been passed, the question cannot be gone into 
inan application under s. 144 of the O. P. C. Nor 
does a separate suit lie for the recovery of the 
amount of the alleged waste from the mortgagee. 
[p.:530, cols. 1 & 2.] 

Appeal against the judgment and decree 
of the Officiating First Subordinate Judge, 
Kheri, dated the Ist March 1924, | 

Mr. Ghulam Hasan, for the Appellant. 


Messrs. Chhail Behari Lal and A. P. Sen, 
by | 


for the Respondents. 

JUDGMENT.—An application 
Mohammad Sher Khan purporting to be 
one under s. 144, C. P. C., for restitution was 
dismissed by the learned Subordinate 
Judge of Kheri and he has appealed to this 
Coart. 

The appellant had mortgaged his pro- 
perty to Seth Raghubar Dayal predecessor- 
in-interest of the respondents: The mort- 
gage atits inception was simple for a sum 
of Rs. 82,000) re-payahble at the end of 5 years; 
during which time interest was to run at a 
certain rate per cent. with 6 monthly rests. 
If the principal and interest were not paid 
at thé end of 5 years the mortgagee was 
given the option to take possession of ‘the 
mortgaged property for a period of 12 years 
from the date of his entering into posses- 
sion, during which time the mortgagor was 
deprived under another condition: of the 
mortgage of the right of redemption. The 
original mortgagee’s 
Dayal exercised his option and sued- for 
possession of the property on J4th July 


1913. ‘In the written statement the appel: 


lant’ who was defendant to the suit ex- 
pressed his intention to redeem the pro- 
perty. The suit was decreed by the Court 


of the Subordinate -Judge-and the decree - 


a4 


MOHAMMAD SHER KHAN ù, BISHESHUR DAYAL. 


son Seth Swami- 


529 


was upheld by this Court, After the 
decree was upheldby this Court Mohammad 
Sher Khan brought a suit for redemption 
on 18th June 1915. This suit was dismissed 
both by the Trial Court and this Court on 
the ground that under one of the conditions 
of the mortgage the mortgagee was entitled 
to remain in possession for 12 years after 
entering into possession. ` 

Special leave was obtained by Moham- 
mad Sher Khan to appeal to the Privy 
Council from both the decrees of this Court. 
The judgment of the Privy Council is 
reported as Mohammad Sher Khan 
v. Swamt Dayal (1). Their Lordships 
considered both the suits together, 
discharged the decrees of the Courts 
in India and directed the preparation of 
one preliminary decree for redemption in 
both suits in accordance with O. XXXIV, 
r.7,C P.C. Their Lordships further diréct- 
ed that in taking accounts the period dur- 
ing which the mortgagee may have been 
in possession under the decree in suit of 
the mortgagee for possession should be 
excluded and during this period neither the 
mortgagee will be accountable for profits ` 
nor the mortgagor for interest, in accord- 
ance with one of the terms of the mort- ` 
gage. 

When the suit was remitted by this Court 


` to the Trial Court for the preparation of a 


preliminary decree the Trial ` Court put 
Mohammad Sher Khan in possession at 
once. This order was set aside by a Bench 
of this Court on 25th May 1922. The mort- 
gagee was restored to possession and the 


' Trial Court ordered to prepare a preliminary 


decree for redemption as directed by their 
Lordships of the Privy Council. In that 
judgment this Court explained the nature 
of the Privy Council decree. It was observ- 
ed in that judgment “We construe the 
Judgment of their Lordships to mean not 
that the provision in the mortgage whereby 
the mortgagee was to get possession for’ 
default -of payment of interest or payment 
of the mortgage-money at due date was 
altogether void but merely that it could not 
be used to prevent redemption by the mort- 
gagor”. We agree with this opinion. Their 
Lordships held the possession of the mort- 
gagee on breach of a condition of the 


(1) 66 Ind. Cas. 853; 25 0. C. 8;,30 M. L. T. 220: 9 0, 


L. J. 81; 42 M. L. J. 584; 20 À. L. J. 476-35 0. L J 


468; 24 Bom. L. R. 695; (1922) AI. R. (P. Ò) 17; 44A. 
185:-(1922) M. W. N: 378:4 U. P, L.R. (P. 0.) 50. 9 
C. W.N; 7949 L A. 60 (P, O5: 


530 
mortgage to be legal but held that a con- 
dition directed towards enforcing such 
possession for 12 years was invalid and 
that the mortgagor can obtain redemption 
at any time even within that period. 

A preliminary decree for redemption as 
well as a final decree were prepared by the 
ower Court fixing a certain amount as 
payable by the mortgagor to the mortgagee. 

. Appeals were brought by both parties to 
this Court as regards the amount of redemp- 
tion money fixed by the Trial Court and all 
these appeals were dismissed by a Bench of 
this Court on 22nd October 1923. 

On 22nd February 1923 Mohammad Sher 
Khan applied for restitution on the ground 
that the mortgagee has committed waste 
during the period of his possession. By that 
application he desired to recover compensa- 
tion for such waste. 


We areofopinion that this application 
was rightly dismissed by the lower Court. 
As pointed out by us above the possession of 
the mortgagee was legal and this matter of 
waste ought to have been decided at the 
time when the preliminary decree for re- 
demption was passed. In fact Mohammad 
Sher Khan did apply for its decision at the 
time of the preparation of the final decree 
but withdrew his application. Itis pro- 
vided by s. 76 (e) of the Transfer of Pro- 
perty Act that when during the continuance 
of the mortgage the mortgagee takes pos- 
session of the mortgaged property he must 
not commit any act which is destructive or 
permanently injurious to the property. It 
ig further provided that if the mortgagee 
fails to perform this duty imposed upon him 
he may, when accounts are taken in pursu- 
ance of a decree fur redemption, be debited 
with the loss, if any, occasioned by such 
‘failure. Ineffect what the appellant desires 
by his application is to disturb the decree 
for redemption which fixed the amount of 
the redemption money. 


No question of restitution arises here. 
The decree of their Lordships of the Privy 
Council maintained the mortgagee’s posses- 
sion until he was redeemed, so there is no 
direction therein to put the mortgagor in 
the same position in which he was at the 
time he was dispossessed by the mortgagee. 
His prayer that his application may be 
treated as a plaint will be of no benefit to 
him because a separate suit cannot lie for 
the recovery of the alleged waste commit- 
ted by the mortgagee; the matter ought 


. GIRDHARI LAL V. KHARE PRASAD- =. = 


[88 1..G..1925]. 


to have been settled at the time of the pre- 
paration of the decrees for redemption. 

We dismiss this appeal with costs. 

Z. K. Appeal dismissed. 


„o O niana 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 69 or 1925. 
April 9, 1925. 

Present:—Mr. Justice Sulaiman and 

Mr. Justice Boys, 
Pandit GIRDHARI LAL AND OTHERS— 
PLAINTIFES— APPELLANTS 
VETSUS 
KHARE PRASAD AND oTHERs— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Agra Tenancy Act (II of 1901), s. 168, Seh. IV—Suit 
for profits filed on day on which profits for last year 
have become payable—Claim with regard to profits of 
last year not included—Subsequent suit for recovery of 
profits, whether barred. 

The cause of action fora suit torecover a share 
of the profits accrues on the day on which the profits 
become payable or divisible. Where, therefore, a suit 
is brought to recover the plaintiff’s share of the profits 
in respect of certain years on adate on which the 
profits for the last year have also become payable, but 
a claim with regard to those profits is not included in 
the suit,a subsequent suit for the recovery of such ~ 
profits would be barred under the provisions of O. I, 
r. 2, of the O. P.C. 

Second appeal against a decree of the 
District Judge,. Cawnpore, dated the 22nd 
of July 1924. 

Mr. Haribans Sahai, for the Appellants. 

JUDGMENT.—This is a plaintiffs’ 
appeal arising out ofa suit for profits which 
has been dismissed on account of the 
provisions of O, lI, r. 2, C. P. C. 

On the Ist of August 1916 the plaintiffs 
first instituted a suit for arrears of profits 
for the years 1821 and 1322 Faslis. That 
suit was decreed and we are not now con- 
cerned with its merits. Subsequent to the 
lst of August 1916, the present suit was 
instituted for arrears of profits for the year 
1323 Fasli. The plaintilfs themselves in the 
plaint alleged their cause of action to have 
arisen on the Ist of August 1916. The 
Courts below have held that, as the right 
to sue had accruedon the Ist of August 
1916, it was the duty of the plaintiffs to 
include their present claim in the previous 
claim and that they, not having done so, 
have rendered their subsequent suit liable 
to be dismissed under O, II, 7, 2, AP. Q, 


bsi bss) H 
“Under the Fourth Schedule, group (b) 
of the Agra Tenancy Act, the time from 
which limitaiton begins to run for a suit 
for arrears of profits is “when the share 
of the profits becomes payable.” Under s. 
163 of the Act, profits are divisible on 
dates notified by the Local Government. In 


the present case it is not disputed that the- 


date so notified was the lst of August 1916 
and that the profits for the year 1323 Fasli 
became divisible on the Ist of August 1916. 
But the learned Vakil for the plaintiffs con- 
tends that, inasmuch as it would have beeen 
open to the lambardar to pay up the pro- 
fits in the course of the day, in fact, up 
till the end of that day the plaintiffs’ right 


to sue had not accrued on that day and - 


that it must be deemed to have accrued on 
the second day, namely, the 2nd of August 
1916. It is impossible to accept this con- 
tention. All that we have to consider is 
the date when the profits became payable 
or when they became divisible. As soon as 
the Ist of August 1916 


e held that they became divisible even in 
the early part of the morning. Had the plain- 
tiffs brought a suit for year 1323 Fasli, on 
the Ist of August 1916, it would have been 
impossible to throw it out on the ground 
that it was premature. It. is clear, there- 
fore, that they could very easily have 


included the present claim in the former - 


claim and they, not having done so, have 
rendered their suit liable to be dismissed on 


the technical ground of O. II, r. 2, C. P. ©. ` 


The result, therefore, is that we dismiss 
the appeal under O. XLI, 1.11, ©. P. ©, 


Z. K, Appeal dismissed. 


ehtineen 
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- LAHORE HIGH COURT. 
` Oivi MiscELtaNnvous APPLICATION 
No. 574 oF 1924. 
January 10, 1925. 
: Present:——Mr. Justice Zafar Ali. 
Pandit SHIV DATT AND OTHERS—- 
; PETITIONERS 
VETSUS - 
Pandit MOTIRAM AND anotHER— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 29—-Trans- ` 


fer of suit—Application not made at earliest possible 
opportunity, whether must be rejected, 


atv path vi MOTIXAM. 


| ast commenced the — 
po became divisible. It must, therefore, . 
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The language of s. 22 ofthe C. P. C. is mandatory 
and an application made under that section must be 
rejected unless it is made at the earliest possible op- 
portunity as detailed in the section. A 

| Application against an order of the Senior 
Subordinate Judge, Attock at Campbell- 
pur. i : 


Messrs. Jiwan Lal Kapur and M. S. 
Bhagat, for the Petitioners. 
Dr. Nand Lal, for the Respondents. 


JUDGMENT.—This is an application 
under ss. 22 and 23 of the ©. P. C. forthe 
transfer of a civil suit from the Court of 
the Senior ._Sub-Judge, Attock, at 
Campbellpur, where it was instituted and is 
now pending, “to the Court of competent. 
jurisdiction “at Abbottabad” in the North 
West Frontier Province, 

Mr. Nand Lal, who appears on behalf of 
the respondents, raises a preliminary ob- 
jection that the application does not le 
as if was not made, atthe earliest possible 
opportunity, or before the settlement of 
issues as required bys. 22 of the O. P. G. ` 
The facts are briefly as below:— 

‘The suit is for dissolution of partnership - 
and rendition of accounts. The -partner- : 
ship was entered into at Abbottabad and 
the business thereof was also carried on 
there. But two of the partners, i e., de- 
fendants Nos. 1 and 2 resided in the Attock 
District and so the suit was instituted at 
Campbellpore with the previous permission ` 
of the Court granted under s, 20 (b) of tha 
O. P. © At the first hearing of the suit 
defendants Nos. 2-and 3 raised the pleg 
that the Court had no jurisdiction and 
thereupon two issues were framed to the. 


_ following effect :— ; 


1, Whether the permission granted under | 
s. 20 (b) was ‘contrary to law? 
2, Whether the Court had no jurisdic 


` tion to try the suit? 


Both these issues were decided against 
the plaintiff and the plaint was returned 
for presentation to the proper Court. This. 
order was set aside’ on appeal by the Dis- 
trict Judge on the ground that the permis- - 
sion granted could not be revoked. fa i 

Thus, it is clear that the applicants in» 


stead of making- an application to thig 


Court atthe earliest possible opportunity as . 
required by s. 22 adopted a wrong course 


. by raising the erroneous plea that the 
' Court at Campbellpore had no jurisdiction 


and .they did not appear in this Court till 
after that objection had been disallowed, 
The language of s, 42 being mandatory, 
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as held in Gulah Chand y. Sher Singh (1), 
this application must be rejected as it was 
not made at the earliest possible opportu- 
nity and [reject it accordingly. The ap- 
plicants would pay the respondents’ costs 
in this Court. 

Application rejected. 


Z. K. 
(1) 35 Ind. Cas. 616; 11 P. R. 1917; 150 P. W. R. 


1916; 16 P. L. R. 1917. 


OUDH JUDICIAL COMMIS- 
_  « SIONER’S COURT. 
MISCEBLLANEOUS Civiu APPEAL No. 3 oF 1925. 
February 27, 1925. 
- .» Present :—Mr. Dalal, A. J. C., and 


_ .* Mr. Wazir Hasan, A.J. C. 
-Babu SITAPAT RAM—Appiicant— 
w "APPELLANT 
mo, versus 
Lala MAHABIR PRASAD—Opposrrt Party 
j ; — RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, r. 
§0-—Execution of decree—Sale—Application to notify 
encumbrance, rejection of—Encumbrance proclaimed 
by- Sale'Officer—Property sold at inadequate price— 
Irreguarity—Substantial injury—Injunction staying 
sale, effect of--Sale held after injunction, whether 
nůllity. 

‘An Injunction issued. by a Court of competent 
jurisdiction directing. that a sale about to be held in 
execution.of a.decree. should be stayed during the 
pendency of the suit in which the injunction is issued 
has: the effect of stopping the sale altogether during 


the. pendency of the suit, and if the sale takes place. 


_inspite of the injunction it isa mere nullity and 
cannot be allowed to stand. 

“A decree-holder-made an application that a certain 
encumbrance should be shown in the sale proclamation 
relating to certain property which was about to be 
soldim execution. Thè application was rejected but 
the decree-holder prevailed, upon the Sale Officer to 
proclaim the encumbrance at the time of the sale. 
As a consequence of this proclamation. the property 
was sold at a grossly inadequate price: 

-Held,:-that there wag material irregularity in the 


conduct of the,sale.which had resulted in substantial’ 


injury to the judgment-debtor and that the sale must 
consequently be set aside. 

-Appéal against an order of the Subordi- 
nate Judge, Fyzabad, dated the 23rd Decem- 
ber 1924. TA 

‘Messrs. Ali Mohammad, Ram Bharosay 
Lal and Raj Narain- Shukla, for the 
Appellant. NG 

‘Mr. Á. P. Sen, for the Respondent. 

‘JUDGMENT:.—This is the judgment- 
debtor's appeal from the order, of the Sub- 
ordinate Judge -of Fyzabad,. dated the 
23rd Decembér 1924. The order under 


ge 


SITAPAT RAM V, MAHABIR PRASAD, 


[88 I. 0.-1935)- 


appeal was passed- in relation to an appli- 
cation made by the judgment-debtor under 
O. XXI, r. 90 of the C. P. C., for setting 
aside the sale of his property in execution 
of a decree held by the opposite party. 
The Subordinate Judge dismissed the, ap- 
plication. Hence this appeal. | 

We are of opinion, that the order of the 
learned Subordinate Judge cannot be men- 
tioned and must be set aside. Amongst. 
other grounds two need be stated for the 
purposes of this judgment on which the sale 
was sought to be set aside :— 

"1. An encumbrance of Rs. 27,000 was. 
announced at the time of the sale by. the 
Sale Officer at the instance of the decree-- 
holder. Previous to this the decree-holder 
had applied to the -Court. seized of the 
execution proceedings for an order of the 
encumbrance being shown in the sale pro- 
clamation. The application was .rejected. 
Without informing the Sale Officer of the 
fate that the application had met, the 
decree-holder prevailed upon him to pro- 
claim the encumbrance. under considera- 
tion. 

2. The property in question was .the-. 
subject-matter of a declaratory suit pend-.. 
ing in the Court of the Additional Sub- . 
ordinate Judge of Fyzabad. The plaint- - 
iff of that suit asked that. Court .for an: 
injunction staying the sale in execution of 
the decree now under appeal. The prayer - 
was accepted and an- order. was. issued on . 
the 18th April 1923 containing. the term.. 
of.the injunction staying the sale which 
was to come. off on the 20th April. When- 
that injunction reached- the Court execut- 
ing the decree that Court’ refuséd to ~ 
stay the sale-but added that the sale 
would not be confirmed till the decision 
of the declaratory suit. The sale was, 
therefore, held on the 20th April 1922. 

The learned Subordinate Judge is of 
opinion that both these grounds constitute 
material irregularities in publishing and 
conducting the ‘sale but the judgment- 
debtor had failed to show that, he suffered 
any substantial injury or loss for the 
person of either of the two irregularities. 
We are unable to agree in this opinion 
of the learned Subordinate Judge. l 

As to the first ground:the sale proclama- 
tion showed the estimated value of tne 
property,to be Rs. 5,831-6-f and.there was 
no encumbrance entered in .the sale pro- 
clamation, As soon.as the encumbrance. 
of Rs, 27,000 was announced the value of,- 


+ 


1 


z ` 


FBR i. 0. 1923] 


“the: property was reduced’ to zero point: 
“The result was that the 'decree-holder 


‘himself. purchased ` the property for a sùm. 


-of Rs. "100." It: is impossible to resist the 
‘inference that the loss which the’ judg- 
‘ment-debtor ‘suffered was due to thé irre- 


~gularity in proclaiming the’ encumbrance’ of ` 


the sum of Rs. 27,000, 

“As to the second ground ‘the quéstion 
raised thereby establishes’ much more than 
“8 mere irregularity. . S 

“We think the injunction granted by the ` 
‘ Additional ‘Subordinate ‘Judge had the 
effect’ of stopping the sale altogether dut- 
‘ing ‘the pendency of the declaratory süit. 
, It was .granted by a Court of competent 
“ jurisdiction, “and “was, therefore, binding. 
“T£ the sale'did take place inspite of that 
“injunction, ‘as ‘it has taken place, we think it 
“amounts to a nullity. . 

“We, ‘therefore, accept “this appeal; set 
aside the ‘order of the’ lower Court. and 

set aside the sale. The” degree-holder is, 
-of course,’ at liberty. to. take. any other 
“ step for’ executing. “his ` decree which‘ he 
- may be advised to take.”’The ‘appellant 
-will have his costs ‘of this’ Court as. wëll 
as of the lower Court of this ‘proceeding 
_ from the respondent, 

"ZK. ' '. Appeal accepted. 


soo Waa imar dian el 


WLAHORE.HIGH COURT. 
Civin Reviston No. 360 or 1924, 
February 2,°1925. 

Present :—Sir Shadi Lal, Kr., Chief Justice. 

Firm SHANKAR DAS-NAND LAL 
—DErENDANTS— PETITIONERS 
: versus 

piu AMIR CHAND-LAKHMI 

DAS—PLAINTIFFES— RESPONDENTS, 
Civil Procedure Code “(Act V of 1908), s. 104 (1) (f), © 
Sch. II, paras. 20; 21—Arbitration without interven- 
tion.-o ‘Court-—A pplication to file -award--Objections 


overruled—Decree an accor dance with award—Appeal, 
whether lies. 


An appeal is competent under s. 104 (0. TAN of the . 


GP. C.. from an order filing an award, though there 


is no appeal- from a decree passed i in accordance with - 
<sthevaward, This right-of, appeal conferred by the. 
Legislature. cannot be> defeated by the mere fact that | 


-nọ express order. filing’ the award .is made. 


In a proceeding ‘to file an award made: Dy. arbitra- i 


„tors without-the intervention of the Court, -the :@ourt - 


~. dismissed. the: objections. preferred by. the defendant 


and passed a.decree in accordance with the amare ; 


SHANKAR’ DAS-NAND LAL’ Ù. AMIR OHAND- LAKHMI DAS. 


kal 
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Held; that the decision of the Court ET the. 
0 bjéctions. amounted to an order tiling the award’and 


was subject to appeal . under the provisions of s. 104 
(1) (F) of the C. P: O. 


Revision TT a décree-. of the Senior 
Sub-Judge, -- Rawalpindi, ‘dated the 26th 
February- 1924. ; 

Dr, Nand Lal, for: ‘the Petitioners. 

Mr. M.S. Bhagat, for the Respondents. 

JUDGMENT.—The plaintiff applied to 
the Subordinate Judge under para. 20 of 
the Second Schedule to the C. P, C. praying 
that an award made by the-arbitrators 
‘without the intervention of the Court- might 

be filed-in Court. . The defendant on receiv- 
ing notice preferred objections to the award 
which were, however, overruled by the 
` Trial. Ceurt ‘which: cutimately passed a dec- 
ree in accordance’ with - the award, -The 
defendant préferred an appeal to the Senior 
Subordinate Judge; who-has, however, -dis- 
missed the appeal c on the ground that "there 
sis no-distinct. order-of the lower Court for 
filing the award in Court’, and that conse- 
quently the appeal. was‘incompetent.- ~ 
Now, itis not disputed that an--appeal 
is competent: under s: 104, sub-s. (1) el. (f), 
of the C. P. C. from an’ order filing an 
award, though -there is no- appeal: from: a. 
decree in accordance with the: award... A 


_perusal.of the record shows that the. Trial 


‘Court dismissed the objections preferred by 


' the, defendant-and-then passed a decree in 
, accordance’ with the: ‘award.’ It is true that 


| there is «no order-in so-many words that-the 
-award be filed, but.there can--be-no-doubt 
that the decision of, the Court dismissing 
the objection. amounted toan order filing 
_an award.’ The right ‘gonferred by. the 
_, Legislature cannot be defeated by the mere 
fact that no express .order filing’ the award 
“was made. 

-Accordingly, I hold that the order ofthe 


_ Trial, Court was appealable, and. accepting 


` the application, for revision l remit the 


> case, to, the. Senior Subordinate Judge for 


decision in accordance :with law. 
"this Court shall’ abide the event. 
Z. K. Revision accepted. - 


Costs i in 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREB No. 157 
oF 1923. 
February 6, 1925. 

Present: —Mr. Justice Suhrawardy and 

'. Mr. Justice Cuming. 

SATINDRA MOHUN TAGORE—PLaINtTIFF 
— APPELLANT 


: VETSUS 
RAM SUNDAR DAS AND OTHERS— 


DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 108~--Tank, 
lease of-—Assessment. of rent. 

A tank can be leased for agricultural purposes, e.g., 
for irrigating adjacent lands or watering the cattle 
used for cultivation. A tank so leased can be assessed 
to rent under s, 105, Bengal Tenancy Act. 


Appeal against a decree of the Special 
Judge, dated the 10th of June 1922, 
modifying that of the Assistant Settlement 
Officer, Hajigunj, dated the 2lst of 
August 1920, 

Babu Hira, Lal Chuckerburty, for the 
Appellant, 
Babus Mohendra Nath Roy and Upendra 

Kumar Roy, for the Respondents, 


JUDGMENT. 
Cuming, J.—This is an appeal by the 
- landlord against an order of the Special 
Judge dismissing his application under 
s. 105, Bengal Tenancy Act, for assessment 
`- of fair and equitable rent for a certain tank. 
The case of the defendant was that in the 
finally published Record of Rights it was 
noted that the holding was liable to be 
assessed but that norent was actually being 
paid. Theholding in question in this case 
was a tank which was recorded in Khatian 
No. 14. The case of the defendants-respond- 
ents was that this tank was included in a 
jama which they held under aservice tenure 
granted by the appellant. The Assistant Set- 
tlement Officer came to the finding that this 
tank formed part and parcel of the jama 
which the defendants held for more than 
30 years under the chakrandar. On appeal 
the learned Special Judge has held that 
this tank was not included in the jama 
which the defendants held under ‘the 
chakrandar; and he has held that as it has 
been in the possession of the respondents 
for a much longer time, it could not be said 
that it was included in the jama held 
directly under the appellant. He then 
went to say that as the tank was not in- 
cluded in the chakran and as no rent was 
being paid for it, he was entitled to have 
the rent assessed, He, however, finds that 


QUR PRASAD SINGH. [88 T. C. 1925] 
an application for assessing rent on a tank 


‘only is not maintainable under s. 105 as a 


tank is not leased for agricultural purposes. 


“From this I take the learned Judge to mean 


not that this particular tank was not leased 
for agricultural purposes but that in no 
case canatank be leased for agricultural 
purposes. This view appears to me to be 
not well-founded. Obviously a tank can be 
leased for agricultural purposes; for in- 
stance for irrigating adjacent lands or 
watering the cattle used for cultivation, 
The learned Special Judge, therefore, was 
not correct'in holding that a tank can in 
no instance be leased foragricultural pur- 
poses. 

The result, therefore, is that this appeal 
is allowed, the decree of the lower Appel- 
late Court set aside and the case sent back 
to that Court to determine whether the 
lease of this tank was or was not for agri- 
cultural purposes. If it was for agricultural 
purposes, the case is clearly one governed 
by s. 105 and in that case the learned 
Judge will have to consider whether rent 
can be assessed on it and if so, how much. 
If, on the other hand, he finds that the tank 
was not leased for agricultural purposes, 
then there can be no application of s. 105. 
Costs will abide ths final result. We assess 
the hearing-fee at two gold mohurs, 

The cross-objection is not pressed and is, 
therefore, dismissed without costs. 

Suhrawardy, J.—I agree. 

N., E. Appeal allowed: 

Cross-objection dismissed, 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND EXECUTION OF DECREE APPEAL 
No. 61 or 1924. 
March 19, 1924. 

Present:—Mr. Daniels, J. O. 
BADAL SINGH—JUDGMENT-DEBTOR— : 
APPELLANT 
versus 
. GUR PRASAD SINGH AND anotHsr— 
DEOREE-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
—Hxecution of decree—Sale, whether can be set 
aside by compromise between judgment-debter and 
decree-holder. 

The rights of an auction-purchaser cannot be affect- 
ed by any agreement between the judgment-debtor 
and the degree-holder. An auction-sale cannot, there- 


[88 I. O. 1925] 


fore, be set aside as the result ofa compromise be- 
tween the decree-holder and the judgment-dehtor, 


Appeal against the-decision of the Sub- 
ordinate Judge, District Fyzabad, dated 
the 24th July 1924, reversing that of the 
Munsif, Hawali, Fyzabad, dated the 10th 
May 1924. 

Mr. S. M. Ahmad, for the Appellant. 

Mr. R. D. Sinha, for the Respondents. 

J UDGMENT.—The order of the Court 
below setting aside the sale is correct. No 
ground entitling him to have the sale set 


: aside under O. XXI, r. 90 was alleged in the © 


judgment-debtor’s application. It is true 
that the decree-holder consented to the sale 
being set aside. Respondent is not the 
decree-holder but an independent pur- 
chaser, and his rights could not be affected 
by any agreement of the judgment-debtor 
and the decree-holder. I accordingly dismiss 
the appeal with costs. 


Z. K, Appeal- dismissed, 


ALLAHABAD HIGH COURT. — 
Seconp CIVIL APPEAL No. 1218 or 1923. 
April 8, 1925. 
Present:—-Mr. Justice Mukerji. 
JAI NARAIN SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VETSUS 


MANDHAI SINGH AND OTHERS — 


' DEFSNDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. ALI, 7.4 
~- Suit brought by two plaintiffs, dismissal of-—-Appeal 
by one—Suit decreed by Appellate Court in favour of 
appealing plaintiff—Non-appealing plaintiff, whether 
entitled to decree—Discretion of Court—Appeal, second, 
whether lies, 

A-suit to recover certain property was brought by 
two plaintifis, but was dismissed by the Trial Court. 
Only one of the plaintiffs appealed describing his 
appeal as being one under O. XLI, r. 4 of the O. P. C. 
The Appellate Court decreed the suit so far as the ap- 
pellant was concerned but did not pass a decree in 
favour of the plaintiff who had not appealed : 

Held, that the matter was within the discretion of 
thes Appellate Court and that that Court having 
exercised its discretion in refusing to passa decree 
in favour of the non-appealing plaintiff, no second 
appeal lay against that decree at the instance of the 
latter, inasmuch as the lower Appellate Court ' was not 
bound to passa decree in his favour simply because 
his title had been made out. 


Second appeal against a decree of the 
' First Additional District Judge, Gorakh- 
pur, dated the 17th of May, 1923, 


JAI NARAIN SINGH T. MANDHAT SINGH. 
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i Mr. Shiva Prasad Sinha, for the Appel- 
ants, l 
Mr. Huribans Sahai, for the Respondents, 
JUDGMENT. —Two of the plaintiffs 
are the appellants before this Court. Origi- 
nally there were.three plaintiffs—the appel- 
lants and one Ori. Ori withdrew from the 
claim at an early stage of the suit which 
was dismissed by the Court of first instance. 
Ori and the father of the appellant No. 2 
Bhagwati claimed ‘to he the sons of Gaya 
Singh and on foot ‘of that right claimed the 
property. The appellant No.1 Jai Narain 
is a transferee from them and is a party as 
such. The suit having been dismissed, Jai 
Narain alone appealed to the lower Appel- 
late Court and he did not make Bhagwati 
a party. In the ground of appeal no doubt 
Jai Narain stated that he was appealing 
under O, XLI, r. 4 of the C. P. C. The 
learned District Judge considered the dues- 
tion whether he should pass a decree (the 
appeal succeeding) in favour of Jai Narain 
alone or also in favour of Bhagwati. Con- 
sidering the point, he came to the conclu- 
sion that he should pass a decree in favour 
of only Jai Narain. i 
In this Court the sole ground taken is 
that the lower Court ought to have made a 
decree in favour of Bhagwati as well. 


So far as Jai Narain himself is concerned, 
he got all the property that he had pur- 
chased decreed in his favour. He had, 
therefore, no right of appeal. As regards 
Bhagwati the question is whether the Court 
below was wrong innot making a decree. 
in his favour as well. The matter was 
within the discretion of the lower Appellate 
Court and it having exercised that discre- 
tion in my opinion, no appeal lies on behalf 
of Bhagwati. The Court was not bound to 
make a decree in favour of Bhagwati 
simply because his title had been made 
out. Ori abandoned his suit. Bhagwati 
was only a nephew of Ori and accord- 
ing to the statement in the plaint 
Ori and Bhagwati formed a joint Hindu 
family. It is possible that Bhagwati too 
did not wish to prosecute the suit. He pre- 
ferred not to appeal. In Narain Dikshit v. 
Benaik Bhat (1), it was held that a Court 
is not bound to exercise its discretion in 
favour of a party under O. XLI, r. 4 of the 
O. P.C. The appeal, therefore, must failin 
its entirety. 

OCross-objections have been filed on be- 


(1) 24 Ind. Cas, 489; 56 A. 510; 12 A. L, J, 883, 


0536 
half ofthe respondents, It is urged on 
their behalf that the lower Appellate Court 
_ did not consider any plea other than the 
. legitimacy of Ori and Aughu that had been 
_ raised on their behalf. The learned Judge, 
_ however, clearly mentions that the defend- 
, ants had. raised all conceivable pleas to 
resist the suit and it is clear, therefore, that 
the Judge was not unaware of the fact 

that pleas other than that of legitimacy had 
_ been raised in the suit. But the learned 
Judge goes on to say that the only ques- 
tion that he had to decide in the appeal 
was the question of legitimacy. This shows 
. that the respondents never put forward, in 
_ Support of the decree, the other pleas that 
they had raised by way of defence in the 
suit, and had already been decided against 
. them. I am not, therefore, prepared. to 
. accept the cross-objections and to call upon 
the Court below to decide .the other 
points raised by the respondents in the 
Court of first instance. a 
_ Inthe circumstances the appeal and ‘the 
_ eross-objections are both dismissed with 
. costs, the costs including Counsel’s fees in 
this Court on the higher scale. 

Z.K. Appeal dismissed, 


irme e Laman aga aga aa 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. | 
SECOND Rent APPEAL No. 24 or 1924, - 
April 20, 1925. 

> 3 Present :— Mr. Ashworth, A. J. C. 
‘LACHMI NARAIN AND oTHERS—PLaINTIFYS 
—APPBLLANTS , 


VETSUS 
: RAMANUJ SINGH—Derenpant— 
RESPONDENT. 
Oudh Rent Act (XXII of 1886), s. 127—Ejectment 
suit—Trespasser—Arrears of rent, whether can be 
claimed. 


A person entitled to eject another person who isa. 


trespasser on & holding can claim under s. 127 of the 
< Oudh Rent Act arrears of rent from such person, as if 
he were his tenant, and such a claim is not inconsist- 
ent with the position that the defendant is otherwise 
merely a trespasser. [p. 536, col. 2.] 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 10th September 
1924, reversing that of .the Assistant 
- Collecior, First Class, Fyzabad, dated the 
Slst October 1923, 

Mr. R. D. Sinha, for the Appellants, 

Mr. Wasi Hasan, for the Respondent, 


LACHMI NARAIN V: RAMANUJ SINGH, 


[88.1 C. 1925] 


JUDGMENT. —Fhis „second rent 
appeal arises out of a suit brought by the 


_plaintiffs-appellants :Lachhmi Narain, ete., 


against one Ramanuj Singh under s. 127 


‘of the Oudh Rent Act for arrears of rent. . 


The suit was decreed and under sub-s, (2) 
of s. 127 a decree for ejectment. was 
passed. The judgment-ofthe Assistant Col- 
lector is dated 3lst October 1923: 

The defence set up by the defendant- 
respondent Ramanuj Singh was inter alia 
that he had got the plaintiffs’ permission 
to retain the land and alternatively that 
he held the land from one’ Ram Sewak 
who was the tenant-in-chief. On these 
two pleas Issues Nos. 4and 5 were framed 
but they were both decided against the 
defendant-respondent Ramanuj. 

In first appeal to the District Judge 
of Fyazabad the defendant-respondent 
urged that both these findings .of the 
First Court were wrong. The District Judge 
did not come: to any decision on these two 
findings of the First Court but he allowed 
the appeal on the ground that the plaint- 
iffs in their plaint had described the 
defendant as a sub-tenant and he held 
that s. 127 could not be invoked against- 
a person who was admittedly asub-tenant. 
In. second. appeal to. this. Court -it was 
pointed out that a person entitled to 
eject enother person, who was a trespasser 
on a holding, could claim under s. 127 
arrears of. rent against that person as if 
he were his tenant and that such a claim 
was not inconsistent with the position 
that the defendant was otherwise. merely 
a trespasser. The appeal was remanded 


“by this Court by. an order. dated .9th 


July 1924 and the District Judge was 


` directed to re admit the appeal and pro- 


ceed to decide it. 

The District Judge has again. failed to 
decide the grounds of appeal raised: by 
the defendant-respondent in this case,” In 
effect the District Judge has stated that on 
the defendant’s pleadings it appeared that 
the defendant believed that. Ram Sewak 
was the tenant-in-chief of land. and - it 
also appeared that he the defendant had 
taken a mortgage from Ram Sewak. The 
District Judge has held, that there being 
no evidence of the relation of land- 
lord and tenant existing between the 
plaintiff and the defendant, a suit would 
not lie under s. 127. He also has said 


. that the pleadings of the defendant raised 


the question of the validity of a mortgage, 


[68 IC., 1925] 


As-to the first decision; it is curious 
that the District Judge in his first judg- | 
ment threw out the suit on the ground - 
that s. 127 would not apply where the 
plaintiff admitted the defendant to be his 
tenant. He has now held that s. 127 will | 
not apply where no relationship of land- 
lord and tenant exists between the plaint- 
if and the. defendant. i 
is that s. 127. applies ` to a. case where a 
‘plaintiff. alleges a person to be a tres- 


passer but agrees that in order to ‘get a ` 


“.decree; for rent from him he will treat 
him as a tenant, in the way that s` 127 
permits. The question whether a mort- 
‘gage by atenant is legal or not did not arise 
‘inthe case, atany rate at the stage that the 
‘ease was id, when the appeal was pre- 
‘ferred: to the District J udge. The defend- 
‘ant stated that he had a mortgage from Ram - 
‘Sewak. The ‘plaintiffs deniéd that Ram 
Sewak was tenant of the land and con- 
‘sequently. they denied by implication that 
any mortgage by Ram Sewak could assist 
„the defendant to resist the suit. 
“District Judge were’ to find as against . 
the Assistant Collector who tried the case 
„that Ram: Sewak. was tenant-in-chief, and 
‘not the plaintiffs, then the suit would fail 
“because the plaintiffs would have failed 
to., prove. as required by s.. 127 that they 
were the persons entitled to eject the . 
defendant as trespasser and it would not . 
‘be. necessary to enter into the question of 
. mortgage by Ram Sewak, 

. The finding of the District, Judge that . 
“on the pleadings. of the defendant no 
suit will lie under s, 127 is set aside 
-and the case is remanded, again to the 
District Judge for decision’ of the. ques- | 
‘tions raised ~ by the defendant's appeal | 
„to him. The costs of this appeal . will . 
abidethe result. 


ZK. Case remanded. 


PATNA HIGH COURT. 
» APPEALS FROM ORIGINAL OrpEeks Nos. 125 AND 
118 oF 1924, 
March 5, 1925. 
a -—J ustice Sir B. K. Mullick, ‘Kn, 
and Mr. Justice: Ross. 
SHAM NARAYAN SIN GH—APPELLANT 
versus ` 
-BASDEO PRASAD SINGH—Rusponpenr. 
3.2; Civil Procedure Code (Act V of 1908), O. KAT, r. 91 


SHAM- NARAYAN SINGH V. BASDEO PRASAD SINGH. 


‘The proper view _ 


If the. 
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--Hxecution of « decree—Sale, whether. can . be set.aside 
“by compromise, 
‘The only ground upon- -which a decree-holdér’ can 
apply to have a. sale set-aside is’ that. the judgment- 
. debtor. has no saleable interest in the property. “There 
is no provision in the O. P. O. for allowing an adjust- 
‘ment between the parties after a sale has been held. 
"The sale is a solemn act and the Court is not compe- 


. tent to set it aside merely at the request of the. parties. 
[p. 538, col. 1.] i 


Appeal from. an order.of -the . Suberdi- 
mate Judge, First. Court, Saran, dated. the’ 
10th May 1924, - 

Mr. S. K. Mitra, for .the Appellant. `. 

‘Messrs. N. N, Sinha, B. P; Sinha, S. S:- P, 
Singh and U. N, Singh, “for the Respondent. 

JUDGMENT, 

' Mullick, J.—These two appeals arise 
out of the execution of two decrees for 
Rs, T,161-2-0. and Rs. JJ, 070 obtained-by the 
‘respondent Basdeo. Prasad, Singh, against 
the -.appellant : Sham Narain . “Sin h.: fn 
execution of the former ‘decree. the. pro- 
.perties of the. judgment-debtor | “and his 
.sons, who with him, were . members - of “a 
„joint ‘Mitakshara family. were attached 
-and ‘sold and -purchased by the decree- 
holder. on the 15th -March ` 1924. On 
.the 31st March the decree-holder is:alleged 
to have filed a. petition stating. that. he 
had made a compromise. with the judgment: 
debtor and praying that the sale, should - 
„set aside. On the 10th May 1924, ‘the 
application was disallowed and the sale 
was confirmed. This order was -made ‘in 
‘the. Execution Case No. 221 of. 1993. . The 
other execution case, namely, No. 3,of 1924 
-which was for the other. decree, was. ‘disposed 
of by transferring a sum of “Rs. 237 .from 
_ the sale-proceeds in Case No; 221 .of. 1923 
“to the credit of Basdeo Narain for the satis- 
faction of the other decree, 

Appeal No. 118 of: 1924 is preferred against 
the final order in Execution Case. No. 221 
. of 1923 and Appeal No. 125 of 1924 is 
` preferred against the final order. in Execu- 
tion Case No. 3 of 1924. 

It is contended before us that the 
Subordinate Judgeshould be diregted to 
set aside the sale in Execution Case No. 
221 and his final order in‘ Execution Case No. 
3 and refund to the decree-holder the 
deposit made by him on account of part 
of the purchase-money, or, at any rate, 
he should be directed .to make further in- 
quiry into the question whether the decree- 
holder had, in fact, filed the application of 
the 3lst March 1924. It appears that on 
the 2nd April 1924 the decree-holder 
appeared in Courtand repudiated the peti- 
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tion that had been made on the 31st March. 
He said that 'he had not compromised with 
the judgment-debtor and that he had never 
filed any petition to set aside the sale. 
The learned Judge held that the C. P. O., 
did not authorize him to entertain any appli- 
cation to set aside the sale by arrangement 
between the decree-holder and the judgment- 
_ debtor and he dismissed the application. In 
. my opinion this decision was correct. The 
only ground upon which a decree-holder can 
set aside his own sale is that the judg- 
ment-debtor has no saleable interest in 
the property. There is-no provision in 
the Code for allowing adjustments between 
the parties after the sale has been held. 
The sale isa solemn act and the Court is 
not competent to review it merely at the 
request of the parties. The Subordinate 
Judge was, therefore, right in confirming 
the sale. 

There were allegations made by the 
decree-holder that he had been wrongful- 
ly confined and had been coerced by the 
judgment-debtor ‘Sham Narayan into sign- 
ing certain documents and that the applica- 
‘tion of the 3lst March had been made by 
some one who had falsely impersonated 
him (the decree-holder). The Subordinate 
Judge declined to gointo this allegation 
as a criminal case was pending in regard 
to that matter. We understand that since 
then Sham Narayan after convictionby the 
Court of first instance has been acquitted 
in appeal, l 

In Appeal No. 118 of 1924 nothing fur- 
ther remains to be done except to affirm the 
‘Subordinate Judge's order and to dismiss 
the appeal with costs. 

In Appeal No, 125 the same result follows. 
The Subordinate Judge's final order in 
Execution Case No. 3 of 1924 will be affirm- 
ed and the appeal dismissed. There will be 
no separate costsin this case. 

Ross, J.—I agree, 


Z, K. Appeals dismissed. 


MANOHAR LAL V, RAM RATTAN PATHAR. 


(88 I. 0. 1925) 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CiviL Revision No. 199 oF 1924, 
l April 9, 1925. * : 
Present:—Mr, Dalal, J.C. 
Babu MANOHAR LAL—PLAINTIFF 
| ` —APPELLANT 
VETSUS 
RAM RATTAN PATHAK AND aNoTHER— 
De&FENDANTS—OpposiITE PARTIES. 

Oudh Rent Act (I of 1928), s. 1? (8)—Landlord and 
tenant--Payment in addition to rent, whether can be 
claimed through Court. : 

All that cl. (8) of s. 17 of the Oudh Rent Act of 1923 
lays down is that if a landlord recovers a sum from a 
tenant in addition tothe rent, the sum recovered 
would be' considered asa payment illegally enforced 
and can be claimed back by the tenant. This does 
not mean that prior to the addition ofcl. (3) tos. 17, 
a landlord was entitled to recover through Court any 
sum in excess of the rent due. A demand for such a 
payment was illegal before the addition of cl. (3) to 
s. 17 and is illegal even after such addition and 
cannot be enforced in a Court of Law. 

Application against a decree of the 
Munsif, Sultanpur, dated the 26th Sep- 
tember 1924. 

Mr. N. C. Dutt for Mr. R. D. Sinha, for 
the Appellant. 


JUDGMENT.—The plaintiff sued in 
the Court of Small Causes for recovery of 
Rs. 55 from tenant Ram Rattan Pathak 
and from his own late karinda Jit Bahadur 
under the following circumstances. In 
August 1921 the plaintiff re-admitted Ram 
Rattan Pathak to a tenancy on’Ram Rattan 
promising to pay him Rs. 60 for costs of 
litigation and other expenses. Ram Rattan 
admits this agreement. It was said that 
Ram Rattan paid Rs. 5 and Rs. 55 was due 
from him. The defence of Ram Rattan was 
that he had made payment to Jit Bahadur, 
who denied this. The Court of Small Causes 
definitely held that no such payment was 
made to Jit Bahadur; so ‘this revision 


. against Jit Bahadur does not lie under 


any circumstances and is liable to dismissal. 
As regards Ram Rattan it is argued that 
the recovery of nazrana was not illegal 
prior to the passing of the now amended 
Oudh Rent Act Iof 1923. This argument 
misunderstands the addition of cl. (3) made 
tos.17. Therecovery of any sum in addition 
to rent could never be enforced through 
a Court before the passing of this -Act 
just as much asit could not be subsequent- 
ly. <All that the Act laid down was that 
if any nazrana was recovered the sum re- 
covered would be considered as a payment 
illegally enforced and could be obtained 


ras 1. O. 1925) 


back. This does not mean that prior to 
the addition ofcl. (3) to s. 17 a zemindar 
was entitled to recover through Court any. 
sum in excess of the rent due. After the 
passing of the amendment even if the 
nazrana isrecovered amicably, it will be 
presumed that the payment was illegally 
enforced and the landlord would be liable 
to the penalty provided by s. 17. The 
` demand, however, was illegal before and is 
illegal at present and cannot be enforced 
through a Court of Law, 
"1 dismiss this application with costs. 
Z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 
Secono OivIL APPBAL No. 805 or 1925. 
June 15, 1925. 

Present :—Mr. Justice Sulaiman. 
RAJARAM DHAR DUBE AND OTHERS— 

: DEFENDANTS—APPELLANTS 
VETSUS 
JADUNANDAN DHAR DUBE AND OTHERS 


— PLAINTIFFS —RESPONDENTS. 
Mortgage—Redemption suit—-Mortgagee, whether can 


get up interest of third party—Estoppel—-Landlord ` 


and tenant—-Joint tenancy—Death of one tenant— 
Survivorship. 

In a suit for redemption itis not open to the mort- 
gagee to say that at the time when the mortgage was 
made any one, other than the mortgagor, had also an 
interest in the mortgaged property. He is estopped 
from setting up the interest of a third party in answer 
to a suit for redemption. So long as he has not hand- 
ed over possession of the mortgaged property to the 
mortgagor or his representatives, itis not open to 
him to set up the interest of a third party. 

Ina case of joint tenancy if a joint tenant dies 
without any heir-at-law his interest survives to the 
surviving joint tenant. The death of a joint tenant 
without heirs does not in any way benefit the zemindar 
but the surviving tenant still remains the tenant of 
the whole holding, 

Second appeal against a decree of the 
Second Additional Judge, Gorakhpur, dated 
the 2ist January 1925. 


Mr. Harnandan Prasad, for the Appel- 
lants. 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for redemption. 

It appears that Sribhukhan and Musammat 
Bahorna, the widow of his uncle Tanku, 
made a mortgage of certain ex-proprietary 
tenancies in favour of the .defendants. 
Raghubir, the brother of Tanku was, no 


_ pärtý to that mortgage, The defendants. 


RAJARAM DHAR DUBE V. JADUNANDAN DHAR DUBE, 
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obtained possession of the entire tenancies 
from their mortgagors Sribhukhan and 
Musammat Bahorna. The plaintifis are the 
sons of Sribhukhan. The defence raised by 
the mortgagees was that Raghubir, the 
brother of Tanku also had an interest which 
he subsequently relinquished in favour of 
the zemindar, whose interest has devolved 
on the mortgagees; and they. further urged 
that Musammat Bahorna died childless, 
and her interest in the holdings also 
lapsed to the zemindar. The lower Appel- 
late Court has not allowed them to raise 
any such pleas. lam of opinion that the 
lower Appellate Court was right. It is not 
open to the mortgagees to say that at the 
time when the mortgage was made any 
one other than Sribhukhan and’ Musammat 
Bahorna had also an interest in the mort- 
gaged property. They are estopped from 
setting up the interest of a third party. 
They cannot do so so long as they have 
not handed over possession to the repre- | 
sentatives of their mortgagors. It, there- 
fore, must be assumed in this case that 
for some reason or other Raghubir had no 
longer any interest left at the time when 
the mortgage was made and that the two 
persons, Sribhukhan and Musammat 
Bahorna, only were jointly entitled to make 
the mortgage in favour of the defendants. 

The other plea that the interest of Musam- 
mat Bahorna has lapsed to the zemindar ig 
also without any force. In case of joint tenan- 
cies if a joint tenant dies without any heir-at- 
law, herinterest survives to the surviving 
joint tenant. The surviving joint tenant does 
not lose his right in half the tenancy. 
Holdings cannot be divided in that way. 
The death, therefore, of a juint tenant with- 
out heirs does not in any way benefit the 
zemindar, but the surviving tenant still 
remains a tenant of the whole holdings. 
That isa well-recognized principle under- 
lying joint tenancies. The plaintiffs, there- 
fore, as the representatives of Sribhukhan 
were, when the other co-mortgagor died 
childless, entitled to redeem the entire 
mortgaged property on payment of the en- 
tire sum. 

The appeal is without any force and ‘is 
dismissed under O. XLI-r. 11, C. P. C. 


Z. K, Appeal dismissed. 


B40 T 


. OUDH JUDICIAL COMMIS- 
_SIONER’S COURT. 
ANEous.Civic APPEAL No. 22 or 1925. 

-` March. 27, 1925. 
.* Present:+-Mr. Wazir Hasan, A. J. O.. 

and Mr. Dalal,. A. J. C. 
Thakurain DHIRAJ KUWAR— 
: ~ DBFENDANT—APPELLANT 
T versus a 
: B, SARJU NARAIN SINGH— 

© PLAINTIFRR—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VIII rr. 
1,9,10, O. IX, rr. 6, 13,, Ò. XLIII, r. 1 (b)--Defendant 
not specifically required to file written statement— 
Absence of defendant on first- hearing-—Procedure— 
Judgment pronounced against defendant— Application 

. to set aside decree, whether maintainable, _ 

-Ride 10 of O. VII of the O. P.C. applies only to 
a specific requirement by the Court to the filing of 
a written statement-and-not to a general direction in 

the, summons that a written statement may be filed. 
4, Wherea defendant who has not been specifically 
‘required either under r. 1 or under r. 9 of O. VIII, 

-of- the C. P. C., to’ file a written statement is not 
present on the first.day of hearing, the Court ought to 
. proceed-under O.. IX, r. 6, of the Code and not under 
O. VIIL.r: 10. Where in such a case the Court pro- 
ceeds under r. 10 of O. VIII and passes judgment 

against fhe defendant, the defendant is entitled to 

. maintain an application under r.-13 of O. IX to set 
-aside the decree passed against him. 


: .Appeal: against an order of the Sub- 
ordinate Judge, Fyzabad, dated the 8th 
‘ January 1929: 


, Misogy 


. Messrs. S. M; Ahmad and: H.N. Dass; for 


the Appellant. 
e ‘Mr; A; P. Sen, for the Respondent. 


- : dUDGMENT.—The - plaintiff Sarju 
.-.Narain Singh sued Thakurain Dhiraj Kuar 
.. for possession of a certain property and for 

mesne profits. A summons was issued to 
_the defendant and- purports to have been 
. duly: served.on her agent Hira Singh.. On 
«the date fixed for hearing, the 25th Septem- 
_ ber 1924,. the learned. Subordinate Judge 
proceeded under O. VII, r.10,C.P.C. He 


LODAT RAM V, .SUKHDEO'KOERI, 


(SSL GC. 1985] 
O. IX, r. 13 -were -perniissible -because an 
appeal lay from a judgment: pronounded 
under O,.VIII, r. 10. a 
. The defendant has -appealed from--the 
‘dismissal of her application. -We-are: of 
.opinion that the learned Judge of the lower 
‘Court took: proceédings wrongly under 
O. VIII, r..10, Itis-true-that in the sum- 
- mons there is a direction to the -defendantto 
file a written statement on ‘19th September 
.1924. This direction, however, was~not 
given by the Court ona consideration of the 
facts of the case. Under:O. VIII, r. 1, the 
defendant may file a written statement and 
it is imperative on him tole one if so 
required by the Court.” Under O. VILI, r. 9 
at the time of subsequent pleadings, the 
Court may require a written statement to 
be filed. In our opinion r. 10 of O. VIII, 
applies only to a specific requirement by 
the Court to the filing of a written state- 
ment and not to a general direction, in the 
summons that such a written statement 
may be filed. The deféndant was not 
present on the first date of hearing and -she 
was never specifically required ¢ither under 
rt, Lor r.9-of O. VIII, to file a written state- 
ment. We are, therefore, of opinion. that 
" proceedings ought to have been taken under 
O. IX, r. Gand not under O. VII, r. 10. 
We hold that an application under r. 13 
. of O. IX, did lie .to the lower Court. “We 
set aside the order of the lower Court, dated 
- 8th January 1925, and direct that the ‘ap- 
plication under O. IX, r. 13 shall be dispos- 
ed of according to law. Costs here and 
- heretofore shall abide the result. 
Z.K. Order set aside, 


-held that the defendant was. required to : 


. file a written. statement and as she. had 
omitted to do so the Court was entitled to 


:.pronounce judgment against her: and he: 


. passed judgment against her accordingly. 


-Ehe law under O. XLII; r. 1 (b) allows an >- 


appeal from a judgment pronounced under 
: O. VIII, r. 10.. 


Within thè. time allowed by law for an . 


application under-O. IX, r. 13, the defendant 
applied to have the order of the Court 
dated 25th September, 1924, set saide. 
treated it as an ex parte decree. The 
learned Judge dismissed this application on 
the ground that no proceedings under 


She ` 


. ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1139 or 1923. 
= March 6, 1925. i 
Present:—Mr. Justice Mukerjee. 
- LODAI RAM—PLAINTIFE—APPELLANT 
VETSUS 
SUKHDEO KOERI AND orHERs— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act UI of 1901), s.79~ Grove, whether 
holding—Dispossession-—-Suit to recover possession 
~ Limitation- -Trees falling down—Grove-holder; whe- : 
ther loses: title. 

.A grove is not a holding within the meaning.cf s. 79 
of the Agra Tenancy Act, and, therefore, dispossession 
of a grove-holder by the. cemindar from a portion of 


t 


[88.1. 0:1925) 
the grove for six months cannot take away the grove- 
holder's right. 

Kesho Prasad Singh v, Sheo- Pr agash Ojha, 82 Ind. 
Cas. 962; 46 A. 831; (1924) A. I. R. (P. G.) 247; 10 O. & 
A. L. R. 1105; 400. L. d, 461; 47 M. L. J. 824; 51 I. 
A. 381; 23 A. P 168; 27 Bom. L. R. 130; 21 L. W. 
295; 10. W. N. 640; L. R. 6 A. (P. C.) 1; 29 C. W.N. 
606 (P, C.), followed. 

‘Ordinarily a grove-bolder does not lose his title as 
a grove-holder in respect of a portion-of the land 
which was once occupied by trees simply. because the 
trees have fallen’ down. 

‘Har Sahai v. Dhanpal Singh, 32 Ind. ‘Cie: 368;'2 O; 
L. J. 589 and Chokhey Lat.v. Behari Lal, 60 Ind. Cas. 
115; 42 A. 634 at p. 638; 18 A. L. J. 820; 2U. P. L. R. 
(A) 292, relied on. 


' Second appeal from a decree of the Sub- 
ordinate Judge, 
April 1923. . 

Mr: “Havibans Sahai, for the Appellant. 

‘Mr: Manmohan Banerji, for the Respond- 
ents: 

JUDGMENT.—This appeal must be 
allowed. The plaintiff and. the defendants 
Nos. 2 to 4° were ‘the holders of a grove 
bearing number 31], The zemindrs, by a 
partition among themselves, divided the. 
site of the grove, and a portion of it 
déscribed in. the patwari’s papers as No. 
311/2/2 was given to'a co-sharer. He leased 
out this portion of the land to the deferid- 
ant No.-1 who has since died and is now 
represented’ by his heirs. “The plaintiff 
brought the suit, out of which this appeal 
has arisen, for recovery of possession from 
the lessee. 

The Court of first instance decreed the 
suit. The lower Appellate Court held that 
although plòt. No.. 311 was undoubtedly 
the grove of the. plaintiff the. trees had 
been, for a long time,. falling down.. and 
ultimately only 14 „trees were left standin g 
on the land and that a portion of “the 
grove having heen leased out by the zemin- 
dar to the principal defendant and the 
principal defendant. haying occupied the 


land:for-more than six month, the plaintiff's . . 


right to the land had. become extinguished. 
On ‘this finding the learned Judge dis- 
missed the -suit. 


The learned J udge’s judgment goes coun- 


ter to the Privy Council case. of Kesho’ 
Prasad Singh v. Sheo Pargash.-Ojha (1), A. 


groveis not a holding within. the meaning of 
s..79 of the Tenancy Act and, therefore, dis- 


possession of the- ‘grove-holder ‘by the zemin- 


(1) 82 Ind. Oas. 962; 46 A; 831; (1924) A. L R. (P. C) 
247 100. & A. L. R. 1105; 400, D.J, 461; 47 M D, J. 
821: 5L I. A. 381; 23 A. L. J, 168: 27 Boni. D. R, 130; 21. 
L. W..295: 1 O. W. N. 610;-L. R.6 A (P.O. 

W. N: -605 (P, U3.. 


JIWAN DAR D TIWAN, C 0. 7 


Jaunpur, dated the 12th . 


“admitted 


Jl; 29 O. 


bab 


dar. of a portion of the grove for six months: 
cannot take away the | 
right. 

‘It is nobody's case that the grove-holder 
gave up his rights in that.portion of the. 
grove on which no tree any longer. stands 
anda separate engagement came: into 
existence between the grove-holder and. the. 
landlord. Ordinarily a. grove-helder does 
not lose his title as a grove-holder on a 
portion of the land which was once occupi-: 


ed by trees simply because thetrees have. 


fallen down. This was held by mein Second 
Appeal No. 794 of 1923 [Chedan v. Mahbub 
Ali] following: an Oudh case decided by 
Mr. Justice Kanhaiya Lal.as Judicial Com- 
missioner of Oudh, vide Har Sahai v, 
Dhanpal Singh (2). The same -principle 


follows from the case of Chokhey Lal fae 


Behari Lal (8). 
Assuming; ‘therefore, that. the principal 


. defendant was’ in possession of the land ` 


in suit for nine years, the plaintiff-appel+ 


-lant’s right had not been extinguished, the 


period being less than 12 years. 


1 allow the appeal, set aside the dedia 
.of the Court below and restore the decree. 
. The.. re=.: 


of the Court of first instance. 
spondents must pay the appellant’ scosts in 
this Court and in the Court below. 

Z. K. 

Appeal allowed.” 

(2) 32 Ind. Cas, 368; 2 O. L. J. 589. 

(3) 60 Ind. Cas. 115;, 42 A. 634.at p. 688; . 18 A. L. J.. 
820; 2U; P. L. R. (A.) 292. ; 
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LAHORE HIGH COURT.. 
Seconp CIVIL APPEAL Nc. 1701 OF nd 
January 22, 1925. . 
` Present —Mr. Justice: Campbell, . 
JIWAN LAL—PLainTIFF—APPELLANT 
VETSUS 
JIWAN—Dzrenpant—RaEspon DENT. 


Evidence Act (I of 1872), s. Gi--Copy of document | 
objection—A ppeal—Objection, . 
‘ whether can be taken in Appellate Court. 


without ` 


No objection should be allowed to be taken in an 
Appellate Court asto the admissibility of a. copy 


‘of a document, which, was: admitted. in the lower 
Appellate Court without any objection. | 


Second appeal. from a decree of- the 


District Judge; Jhelum,: dated ‘the ‘10th: 


March 1924.: 
Dr. Nand Lal, for the Appellant. 
Bakhshi Sain “Das; for. the Respondent, 


JUDGMENT.—This second -- appeal - 


grove-holder's l 


Yr 
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arises out of a suit by Jiwan Mal for posses- 
sion as mortgagee of certain land. The ques- 
tion arose whether the plaintiffs mortgage 
was for consideration. The burden of prov- 
ing necessity waslaid upon the plaintiff. 
His case was that consideration for the 
mortgage in suit was provided by deduc- 
tions from asum due on a previous mort- 
gage and in order to provethis he produced 
in. the Trial Court certified copies of the 
previous mortgage-deed and of the plaint 
and written statement in a former suit of 
which that mortgage had been the subject- 
matter. These documents were not refer- 
red to in the judgment of the Trial Court 
which dismissed the suit. In appeal be- 
fore the District Judge stress was laid by 
the appellant's Counsel upon these copies. 
and the learned District Judge held them 
to be inadmissible in evidence. He ac- 
tually discussed only the case of the copy 
of the mortgage-deed and he found thatit 
could not be brought under either cil. 
(b), or cl. (e) of s. 65 of the Indian 
Evidence Act, thatthe original document 
itself alone was admissible and that second- 
ary evidence in the shape of a certified copy 
“was not admissible. 

All three documents, however, were for- 
mally endorsed by the Trial Court as 
having been admitted in evidence and 
there is nothing on the record to show that 
any objection to their being admitted 
was raised by or on behalf of ‘the defend- 
ant. The rule is firmly established that 
no objection should be allowed to be taken 
in an Appellate Court as to the admissibil- 
ity ofa copy of a document, which was 
admitted in evidence inthe Court below 
without any objection. This was laid 
down in Kishori Lal Goswami v. Rakhal Das 
Banerjee (1) acase directly in point. The 
same rule has been applied by their Lord- 
ships of ‘the Privy Council in Shahzad 
Begam v. Secretary of State for India (2) 
and Padman v. Hanwanta (3) and recent 
pronouncement to the same effect is con- 
tained in Ramlochan Missrav, Hart Nath 
Missra (4). In any case there is an affidavit 


(1) 31 C. 155. 

2) 340, 1059; 34 L A. 194; 6 ©. L. J. 678; 9 Bom. L, 
R. 1192; DM. L. T. 439 (P. O}. * 

(3) 29 Ind. Cas. 807; 93 P. R. 1915; 18 M. L. T. 54; 
19 60. W. N. 929; 13 A. L. J. 801; 17 Bom. L, R. 609; 
2 L. W. 645; (1915) M. W. N. 500; 22 C. L. J. 172; 110 
P. W. R. 1915; 29M. L.J. 307; 11 P. L. R. 1916 


P. O.). 
| (4) br Ind. Cas. 628; (1922) A. I. R. (Pat.) 565; 1 Pat, 
606; 3 Pat, L. T 3N. POE SE 
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by the plaintiff-appellant, which has not been 
contradicted, to the effect that he asked 
the Trial Court to summon the record in 
the previous suit containing the original 
mortgage-deed and that the Court refus- 
ed todo so and ordered him to putin a 
copy of the mortgage-deed. The order 


‘directing the plaintiff to put in a copy is 


in writingand ison the record dated the 
2nd of February 1923, and it appears to | 
me that the Trial Court considered at any 
rate in respect of this document, that the 
conditions of s, 65 (c) ofthe Evidence Act 
were fulfilled. I can see no other .explana- 
tion of his directing the plaintiff to put in 
a copy. I hold that no objection could ` 
have been taken in the lower Appellate 
Court to the admissibility of these three . 
copies and that theappeal must be decided 
again on the understanding that they are. 
admissible in evidence. I accept the 
appeal, set aside the decree of the lower 
Appellate Court and remand the. case ac- 
cordingly, for a fresh decision. The 
stamp on second appeal will be refund- . 
ed and- costs throughout will abide the 
event. 
Z. K. 
Appeal accepted, 


OUDH JUDICIAL COM MIS- 
SIONER’S COURT. : 
Seconp Civin APPEAL No. 245 or 1924. 
April 20,1925. . 
Present:—Mr. Ashworth, A. J. C. 
SANTU CHAMAR—PuaintirrF— 
APPELLANT 
versus 
ARJUN MISRA AND aNoTHER—DEFENDANTS 


~—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 58—Persons sued in representative capacity, whether - 
party to suit—Haxecution of decree—Atiachment—Ob- 
jection by judgment-debtor, dismissal of-—Title suit, 
whether maintainable. I 

A person against whom a deeree is obtained ina 
representative capacity isa party tothe suit within 
the meaning of s. 47 of the O. P. C. Where in execu- 
tion of the decree obtained against such a person, he . 
prefers an objection to the attachment of certain pro- 
perty and the objection is dismissed, he is not com- 
petent to maintain a regular suit to establish his title 
to the property. 

Second appeal against the judgment 
and decree of the First. Additional Subordi,- 


nate Judge, Gonda, datedthe Ist April 1924, 


f88 1. 0; 1925]. 
reversing that of the Munsif, Tarabgunj, 
dated the 22nd March 1923, 

Mr. S. M. Ahmed, for the Appellant. 

Mr. S. N. Roy, for the Respondents. 

JUDGMENT.—I this case one Arjun 
filed a suit in the Small Cause Court against 
“ the assets of Mahabir deceased and implead- 
ed asthe persons alleged to be in posses- 
sion of these assets Musammat Bhaganta 
and the present plaintiffappellant Santu. 
Arjun Singh obtainéda decree on the 28th 
March 1922 and in execution of that decree 
attached certain property. Santu plaintiff- 
appellant filed an objection against the 
attachment on the llth September 1922 
under O. XXI, r. 58. His objection was 
rejected. He then filed the present suit on 
the Ist October 1922. The learned Munsif 
dismissed the suit on the ground that it 
was barred by s. 47 ofthe ©. P. C. This 
decision was upheld by the Subordinate 
Judge on appeal. It is contended before me 
that Santu was notaparty tothe suit in 
which the,decree was obtained because 
although named as a party and apparently 
appearing asa party, the suit against him 
was not in his personal capacity but mere- 
ly asthe representative of Santu. As the 
appellant’s Counsel puts it, Santu was mere- 
ly a pro forma defendant. No authority 
is cited to support the proposition urged. 
The appeal is dismissed with costs. 

I would add that I fail to understand 
how the Pleader Madho Prasad Saksena 
who certified the grounds of appeal as being 
good grounds for a second civil appeal 
could hold himself justified in doing so. 
He has not appeared in this Court. I 
think- it desirable to issue warning that 
notice will have to be taken in future of 
false certificates to this effect. 

Z.K, Order accordingly. 


LAHORE HIGH COURT. 
SEGOND CIVIL APPEAL No. 1069 oF 1924, 
February 2, 1925. 
Present:—Mr. Justice Abdul Raoof. 
SURAIN SINGH—Decrez-HoLper— 

l APPELLANT 


| versus 
MULA SINGH—JUDGMENT-DEBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s: 60 (¢)-~ 


. SURAIN SINGH V, MULA SINGH. 


bds - 


Agriculturist becoming Akali, -whether ceases to. be 
agriculturist, 

The mere fact thatan agriculturist has turned an 
Akali does not necessarily show that he has ceased to 
be an agriculturist. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 17th 
March, 1924. 

Mr. L. C. Mehra, for the Appellant. 

Dr. Nand Lal, for the Respondent. 

JUDGMENT.—The judgment: of the 
learned Judge of the Court below is not. 
as categorical and clear as it ought to have 
been, but I take his findings to be as 
follows :— 

That Mula Singh, judgment-debtor, was 
admittedly an agriculturist and the mere 
fact that he had turnedan Akali did not 
necessarily show that he had ceased to be 
an agriculturist. 

Mr. L. C. Mehra has, however, ’con- 
tended that it ought to have been shown 
clearly that the house in question was 
occupied by the judgment-debtor. This 
point does notappear to have been raised 
in the lower Appellate Court and very 
probably the reason for not doing so was 
that the decree-holder himself in his state» 
ment dated the llth of April .1923 had 
admitted that the house was occupied by 
the judgment-debtor. The réal contention . 
put forward in the Court below was that, 
because the judgment-debtor had turned ` 
an Akali it must necessarily follow that 
he had cut off all connections with his 
land and his house. This conclusion does 
not follow asa matter of law. The judg- 
ment-debtor was an agriculturist and is an 
agriculturist and, according to the evidence 
on the record, is occupying the house in 
question. The learned Counsel for the 
appellant-decree-holder contends vaguely 
that Mula Singh had mortgaged his entire 
holding and had no land left to be culti- 
vated by him. This contention also does 
not appear to have been raised in the 
lower Appellate Court, otherwise the 
learned Judge would have dealt with this, . 
question. On the whole the judgment of 
the lower Appellate Court appears to be. 


correct. I accordingly dismiss the appeal- 
with costs. | 
Z, K. 


Appeal dismissed, 
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BAAT 
+ ALLAHABAD HIGH COURT. > 
Execution SECOND CIVIL APPEAL No. 1556 
ne oF 1924, 
June 19, 1925. - 
Present:—Mr. Justice Boys and ` 

sige ‘Mr. Justice Ashworth: ` 
Seth MUL CHAND—-Decrez-HoLtpzr— 

A APPELLANT’ 


a . versus 

= RAJDHAR—Jupament-Desror— 

no og RESPONDENT.. i 

Provincial Insolvency Act (V of 1920), ss. 28, 78-— 
Ingolvency—Secured creditor—Leave to sue and execute 
~~-Leave not availed of—Annulment of adjudication— 
Execution of decree—Limitation—Period between 
adjudication ` and ‘arinulment, whether can be de- 
ducted. . 

Where. permission is given to a secured creditor 
under s. 28 (2). of the Provincial Insolvency -Act to 
sué’and execute but the permission is subject to con- 
ditions which make it impossible for the creditor to 
exscute’the decree obtained by him, the permission is 
ineffectual to exclude the. unfettered operation of s. 48 
of the Act and the creditor is entitled under the pro- 
visions of that section to deduct from the period of 


limitation allowed _ for the execution ‘of the decree the ` 


-period between the adjudication-and the annulnent.: 
Appeal from a ‘decree of the District 
A uage, Jhansi, dated- the 29th of July 
Dr. K.N. Katju, for the Appellant. 
` JUDGMENT. —The appellant before 
us*is the’ decree-holder Mulchand. He is 
represented by-Dr. Katju. The respondent 
Rajdhar is unrepresented. ‘In this case the 
respondent on the 28th of June 1913, was 
. declared an insolvent on his own petition, 
By the ‘adjudication order Mulchand, the 


présent: appellant, was given permission to. 


sue and to execute, but this was -limited 


‘by: thé ‘condition that the ‘proceeds were 


to ‘be deposited with the Receiver. In pur- 
suancé of this permission, Mulchand obtain- 
.ed a decree, on thé 18th of February 1914. 
On' thé’ 10th’ of Septembér’.1914, he was 
entered‘in thé’ schédule of creditors under 
8. 33; but he did not proceed to attempt to 
execute his decrée, and it is indeed difficult 
to‘ see how he could ‘havé proceeded, 
when the ‘-property’’of the ‘insolvant was 
wholly vested “in ‘the Receiver. ‘To execute 
the decree.against the Receiver, obtain pay- 
ment’ of his debt, and then to re-deposit it 
with the Receiver in pursuance of the con- 
ditions ‘laid: down in the order would have 
been a futile proceeding. During the sub- 
Bequent years, certain dividends were paid 
by the Receiver in which Mulchand shared. 
The last dividend was paid on the 29th of 
July 1921. Onthe'30th of November 1921, 
an annulment order was passed apparently 


lad 


` 
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under s. 43 (1), as'a result of which, nobody 
having been specially appointed under 
s. 37, the remaining property re-vested in 
the debtor Rajdhar. On the 7th of July 
1923, Mulchand applied to execute his 
decree for the balance. His application has’ 
been dismissed by both Courts; both of 
which held that Mulchand having been. 
granted permission to sue and execute under 
s. 28, cl. (2) was debarred from invoking ` 
s. 78 to extend limitation, that section being | 
expressly ‘inapplicable to a case where a.. 
party.is permitted ander s. 28,‘cl. (2) to take 
proceedings. With this finding we are ` 
unable to agree. The permission to execute’ 
was one that was not only not acted upon 
but on which it was (in the circumstances)’ . 
impossible to act, and was, therefore, in- ' 
effectual to exclude the unfettered operation | 
of s. 78. We hold, therefore, that the’period 
between the adjudication and annulment 
should have been deducted from the petiod 
allowed for limitation. l 7 

We, therefore, set aside the orders of both 
the lower Courts and remit the’ case to the’ 
First Court for disposal according to law.’ 
The appellant here will have his costs in 
the lower Appellate Court and in this Court’ 
including in this Court Counsel’s-fees on the * 
higher scale. The costs in the First Court 
will abide the result. ; 


Z. K. Order set aside. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 64 oF 1923. 
| February 27, 1925. 
Present:—Mr. Dalal; A. J. C. 
and Mr. Wazir Hasan, A. J. C. 
Mirza HAMID ALI BEG AND oTRERS—~- 
DEFENDANTS—APPELLANTS 
VeETSUS 


Pandit DULAREY LAL—P.uarntirr—~ 
_ _ RESPONDENT. 7 

Transfer of Property, Act (IV of 1882), s, 95— 
Mortgage—Lease in favour of morigagor—Sale’ of 
portion of equity of redemption by co-mortgagor— 
Redemption by. purchaser—Suit to eject lessee’ mort- 
gagor, maintainability of. Be te eae 

Certain property was mortgaged by two mortgagors 
and on the same day a lease of the property was granted 
to one of them. The lease was to run for the same 
term of-yeats which .was fixed in the .mortgage-déed 
for redemption. One of the conditions of the lease 
was that it would stand cancelled even before the 
expiry of the‘ period fixed, if thé mortgaged prope 
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was redeemed during that period. The other mort- 
gagor sold his share in the equity of redemption to 
the plaintif who redeemed the entire property and 
obtained mutation of names in the revenue papers. 
He then brought a suit to recover possession from the 
lessee mortgagor: 

Held, (1) that the plaintiff having redeemed the 
entire property and obtained constructive possession 
of it within the meaning of s. 95 ofthe Transfer of 
Property Act had a legal title to remain in possession 
until he was redeemed by the defendant and that the 
defendant's action in resisting him from the enjoy- 
ment of the full benefit of that right was unlawful; 
[p. 545, col. 2.] 

(2) that the redemption of the property had, put an 
end to the lease and that the defendant had no right 
to stay any longer on the mortgaged property and 
that the plaintiff's suit must, therefore, succeed. [ibid.] 


Appeal from a decree of the Subordi- 
nate Judge, Unao, dated the 29th Septem- 
ber 1923. 

Messrs. Zahur Ahmad and H. K. Ghose, 
for the Appellants. 

Mr. A. P. Sen, for the Respondent. 


JUDGMENT .—This is the defendants’ 
appeal from the decree of the Subordinate 
ae of Unao, dated the 29th September 

The facts of the case are few and simple. 
The property in suitis a 14-annas 8-pies 
zemindart share situate in Mahal Inait Ali 
Beg in Mauza Ismailpur Ambapara, Par- 
gana Bangarmau, District Unao. This 
property was owned in equal shares by 
Mirza Inait Ali Beg and by Mirza Muham- 
mad Ali Beg, Mirza Usman Ali Beg, Mirza 
Afaq Ali Beg and Mirza Siddiq Ali Beg, 
sons of Afzal Ali Beg. On the 9th December 
1916 Mirza Inait Ali Beg and the four sons 
of Afzal Ali Beg executed a deed of usu- 
fructuary mortgage in respect of the 


property in suit in favour of one Sheo. 


Gopal for asum of Rs. 17,000. The mort- 
gage was to subsist for a term of 15 years 
but under clause 4 of the deed provision was 
made for redemption within the said 
period on payment of Rs. 6,000 by Mirza 
Inait Ali Beg and of Rs. 11,000 by the sons 
of Afzal Ali Beg. On the 20th- December 
1916 the mortgagee, Sheo Gopal executed a 
lease in respect of the mortgaged property 
in favour of Inait Ali Beg. The lease also 
was to run for a term of 15 years. Both 
the documents, that is, the deed of mort- 
gage and the lease, were registered on 
the same date, the 20th December 1916. 
The Trial Court has found that the mort- 
gage and the lease were meant ‘to form 
part of one and the same transaction. We 
pgree with this finding. One of the con- 


ap 


Htatith ate bila v. Dutarily bat- 
ditions of the lease was’ that it “shall stand, 
cancelled even before the expiry of thé” 


leased period at the time when the mort- 
gaged property is redeemed.” 


BAB 


on 


On the 25th May 1920 Mirza Muhammad ` 
Ali Beg, Mirza Usman Ali Beg, Mirza Afaq ~ 


Ali Beg and Mirza Siddiq Ali Beg, sons 
of Afzal Ali Beg, executed a sale-deed in 
favour of Pandit Dulare Lal in respect of 
their entire share in the property which 
they had mortgaged to Sheo Gopal along 
with Inait Ali Beg under the deed of the 
9th December 1916. Pandit Dulare Lal 
subsequently redeemed the entire mortgage 
of the 9th December 1916 by payment of 


the whole of the mortgage-money to Sheo 


Gopal. On the 16th December 1920 Pandit 
Dulare Lal obtained .the order of mutation 
of names in his favour in place of Sheo 
Gopal mortgagee (Ex. 4). The present suit 
is brought by Pandit Dulare Lal for pos- 
session and mesne profits of the mortgaged 
property against the heirs of Inait Ali Beg 


‘who had died on the 5th January 1922, 


The defendants Nos. 1 to 5 are his sons, 
the defendants Nos. 6 and 7 are his widows 


‘and the defendant No. 8 is his daughter, 


The other defendants “Nos. 9 to 12 are the 
sons of Afzal Ali Beg. The suit was rea 
sisted by the heirs of Inait Ali Beg on 
more grounds than one but in appeal the 
learned Counsel for the defendants-appela 
lants has confined his arguments to one of 
such grounds only. The argument is that 
the appellants are entitled to remain in 
possession of the property in suit by 


virtue of the lease of the 20th December — 


1916. 

We are of opinion that the argument 
fails. It is admitted that the plaintiff 
redeemed the mortgage of the 9th Decem-« 
ber 1916 in its entirety and we are of 
opinion that he obtained such possession 
of it as was possible in the circumstances 
of the case. So far as the actual possession, 
is concerned, it was with the lessee. All 
that the mortgagee has, was constructive 
possession and that possession he delivered 
to the plaintiff by allowing the entry of 
the plaintiffs namein place of his own in 
revenue register of the village. The 
plaintiff, therefore, on redeeming the entire 
property obtained possession of it within 
the meaning of s. 95 of the Transfer of 
Property Act. It follows that he has a 
legal title to remain in possession until 
redemption and the defendants-appellants’ 
action in resisting him from the enjoyment 


546 
of the full benefit: of that right is unlawful. 
Besides this, the redemption of the pro- 
perty put an end to the lease under the 
condition already mentioned and the de- 
fendants-appellanis have no right to stay 
any longer on the mortgaged. property. 
We are, therefore, of opinion that . the 
decree of the Court below is right and 
should be maintained. 

The result is that the appeal fails and 
is. dismissed with costs. 

Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
Crv1u MISCELLANEOUS APPEAL No. 1303 
or 1924, . 
January 13, 1925. 
Present:—Mr. Justice Campbell. 
Messrs. ALLEN BROTHERS— 
PLAINTIFFS—A PPELLANTS 


| VETSUS 
ARURI MAL KHANNA AND orHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), es. 20 (b), 105, 
O. III, r. 1, O. VI, rr. lh, 15, O. XXIX, vr. 1— 
Leave to sue defendant outside jurisdiction, refusal 
of—Appeal, whether lies—Suit by Corporation— 
a OF signed and verified by authorized agent, valid- 
aty of. 

An order refusing permission under s, 20 (b) of the 
©. P. C. to sue a defendant outside jurisdiction is not 
open to appeal. [p. 546, col. 2.] 

- Quere.—-Whether such an order can be attacked in 
an appeal against an order returning a plaint for pre- 
sentation to the proper Court. [ibid.] , 

Rule I of O. XXIX of the C. P. C. does not contain 
a mandatory rule, and if a person who has signed and 
verified a plaint on behalf of a Corporation is the duly 


* 


authorized agent of the Corporation and is acquainted ` 


with the facts of the case, there is no irregularity in 
the signature or the verification. [ibid.] 


Miscellaneous civil appeal from an order 
of the Sub-Judge, Lahore, dated the 7th 
April 1924. -o 

Mr. Jai Gopal Sethi, for the Appellants. 

Mr. Nanwa Mal and Dr. Nand Lal, for 
the Respondents. l 

JUDGMENT. —This was a suit by 
Messrs. Allen Brothers and Co. of the City 
of London against 1 Aruri Mal of Lahore 
and 2 Messrs. Thakur Das-Mohan, Lal and 
Co, of Multan. The suit was instituted in 
‘the Sub-Judge’s Court, Lahore, and the 
second defendants objected that the suit 
was not triable by that Court. Asa result 
‘the learned Sub-Judge returned the plaint 
' for presentation to the proper Court and 


ALLEN BROTHERS V. ARURI MAL KHANNA, 
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the plaintiffs’ have appealed.’ The first 
point argued is that leave to institute the 
suit inthe Lahore Court was asked under 
s. 20 (b), C. P. C., and that the learned 
Sub-Judge is wrong in saying that no ap- 
plication for leave had been presented to 
him. It appears that no formal written 
application was made, but that ina state- - 
ment by the plaintiff's Counsel, which was 
recorded by the learned Sub-Judge, certain 
expressions were used which might be con- 
strued as an application for leave. In any 
case leave has been refused for [ cannot 
read otherwise a subsequent sentence in 
the learned Sub-Judge’s order “There are 
not sufficient reasons for granting leave to 
the plaintiff to bring this suit here” and 
no appeal against this order lies, vide s. 105 
of the C. P. ©. The sentence “No appli- 
cation for leave has been presented to me” 
evidently means that no formal stamped 
application had been made. The next 
point is that the cause of action partly 
arose in Lahore.. This does not seem to 
have been argued before the learned Sub- 
Judge although certain evidence was led 


- indicating a desire on the part of the 


plaintiff at that stage to demonstrate that 
the cause of action wholly or partly arose 
at Lahore. He examined Aruri Mal, the 
first defendant, whose statement I have 
read and do not believe. It is contradicted 
by the indent signed by him, Ex. P. 4, and 
though the plaint, which is loosely worded, 
says vaguely within the jurisdiction of the 
Court, it dées notsexpressly assert thatthe 
cause of action: arose ‘within that jurisdic- 
tion and there is nothing else to indicate 
that it did in fact so arise.’ 

In replying to the arguments of the 
learned Advocate for the respondents-de- 
fendants No. 2, the plaintiff's learned Ade 
vocate has contended that the merits of an 
order refusing leave can be attacked in 
an appeal against an order returning a 
plaint for presentation to another Court 
and he quotes the authority of a Burma 
ease. Even if this were so, I see no reason 
for interfering with the refusal of the Court 
below. The appeal fails and is dismssed 
with costs, oe 

I may add that the learned Sub-Judge is 
wrong in holding that the plaint is not pro- 
perly signed and verified because of the 
provisions of O. XXIX, r. 1,0. P.C. That 
is nota mandatory rule, and if the person 
who signed the plaint was the duly 
authorized agent of the plaintif who was 
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acquainted with the facts of the case, there 
was no irregularity at all, vide, O. LI, r..1, 
and O, VI, rr. 14 and 15.7 

Z. K. Appeal dismissed. 


. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Orvit Reviston No. 16 or 1925. ° 
March 6, 1925. 
Present:—Mr. Dalal, A. J. C., and 
Mr. Wazir Hasan, A. J.C. 
DHARMUN SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VvETSUS 


SURAT SINGH—Dsrrenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 4 
—Reference to arbitration by Court—Award by major- 
aty of arbitrators, validity of. 

Tha matter in dispute in a pending suit was 
referred to the arbitration of two arbitrators and an 
Umpire and the terms of the reference provided for a 
decision according tothe opinion of the majority in 
the event of there being any dissent. The arbitrators 
took evidence and after a discussion among them- 
selves arrived at certain conclusions, one of the 
arbitrators and the Umpire being of one opinion and 
the other arbitrator being of a contrary opinion. The 
dissenting arbitrator left the place after expressing 
his dissent from the opinion ofthe majority, Next 
day the award was reduced to writing and was dated 
and signed by the majority and they addeda note 
that the other arbitrator did not agree with the view 
expressed in the award: 

Held, that the award had been arrived at by the 
arbitrators and the Umpire and that the opinion of 
the majority having been reduced into writing, the 
award was in accord with the terms of the reference 
and was perfectly valid. [p.-547, col. 2.) ` 


Application under s. 115, ©. P. ©., for 


revision of an order of the Subordinate 


Judge, Hardoi, in Civil Suit No. 137 of 
1923, dated the 13th of October 1924. 

Mr, M. Wasim, for the Applicant. 

Mr. A. P. Sen, for the Opposite Party. 

JUDGMENT.—This is an application 
in revision under s. 115, of the C. P. C. Ina 
suit pending between the parties in the 
Court of the Subordinate Judge of Hardoi 


the matters in controversy were referred 


for decision to a Board of arbitrators. The 
application for such a reference was made 
on the 26th of March 1924. In that applica- 
tion one Thakur Jit Singh was appointed 
sarpanch and Thakur Rohan Singh and 
Munshi Singh as panches. Subsequently 
Thakur Jit Singh became incapable of 
acting by reason of his illness and with the 
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consent of parties the Court substituted one 
Jagannath Singh in place of Thakur Jit 
Singh as asarpanch in the Board. The 
award was delivered in writing by Jagan- 
nath Singh and Munshi Singh on the 30th 
of August 1924. The lower Court has fram- 
ed its decree in pursuance of the terms of 
that award. This is an application 
Impugning the legality of that decree 
on the ground that there was no award 
in law. The facts on which this ground 
is‘ based are few and very simple in 
nature. According to the evidence, 
which the learned Subordinate Judge has 


‘accepted, all the three panches met together 


on the 29th of August 1924 and there is 
documentary evidence to show that it was 
agreed upon that the award will be made 
by 5 P. M.of the same date. They took 
evidence on that day, had a discussion 
among themselves and came to definite 
conclusions, two of the panches Jagannath 
Singh and Munshi Singh being of one 
opinion and the third Rohan Singh of the 
dissentient opinion. The result was that 
Rokan Singh left the place after expressing 
his dissent from the opinion of the majority 
of the arbitrators. Next day, as already 
stated, the award was reduced to writing, 
dated and signed by Jagannath Singh and 
Munshi Singh and they proceeded to add 
at the end of it that Rohan Singh had not 
agreed with the view expressed therein, 
The learned Subordinate Judge has accept- 
ed these facts as proved and we see no 
reason to disagree with him. On those 
facts we see no ground for entertaining 
this application at all. The learned Sub- 
ordinate Judge is quite right in his opinion 
that there was no illegality in the award. 
The terms of the reference distinctly pro- 
vided for a decision according to the opis 
nion of the majority. in the event of there 
being any dissent and the award filed ig 
according to the opinion of the majority of 
the arbitrators. In support of the applica- 
tion it was said that the dissentient arbit- 
rator had taken no partin the making of 
the award, and, therefore, the award was 
invalid. Weare of opinion that the argu- 
ment is not well-founded. As already 
stated the award, though orally, was made 
on the 29th by the majority of the arbitra- 
tors and Rohan Singh had taken part in the 


the 
making of the award. The fact that it was 


. reduced to writing on the day following 


does not establish that Rehan Singh is ng 
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party. For these reasons we dismiss this 


application with costs. l a 
Z. K. Application dismissed. 





CALCUTTA HIGH COURT. 
APPEAL3 FROM APPELLATE Decrees Nos. 1031 
To 1038 or 1922. 

December 19, 1924. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 
APTABUDDI AND OTHERS— DEFENDANTS 
— APPELLANTS 
VETSUS 
Sayed ALLA HAFIJ AND OTHERS— 

'  PLAINTIFFS— RESPONDENTS. 


s. 18—~Landlord and 


Evidence Act (I of 1872), 
whether admissible— 


tenants-Rent suit—Chittas, 
Probative value. . 

The chittas or the zemindar's private survey papers, - 
although prepared by the zemindar in the absence of 
the tenants, are not wholly inadmissible in evidence 
ina rentsuit by the zemindar; but according to the 
circumstances of each particular case, there may be 
a great deal of difference in their probative value, 
which may range from Zero to hundred. [p. 549, col. 2.] 

Appeals against the decrees of the Special 
Judge, Tipperah, dated the 18th of Novem- 
ber 1921, modifying those of the Assistant 
Settlement Officer, dated the 13th January 
1920. 

Dr: Sarat Chandra Basak, Babus Bepin 
Chandra Basu and Manmatha Nath Kay, for 
the Appellants. 

Babu Nagendra Nath Ghose and Mr. M. A. 
S.M. Akram, for the Respondents, 

JUDGMENT. 

Suhrawardy, J.—These 8 appeals. 
arise out of applications by the plaintiff 
landlords under s. 105, Bengal Tenancy Act 
for settlement of fair and equitable rent on 
two grounds, first, additional rent in respect 
of additional area in possession of the de- 
fendants; and secondly, rise in the price of 
stapel food crops. As tothe second ground 
both the Courts below have agreed in 
allowing a small enhancement on the ground 
of rise in the food crops. With regard to 
the first ground, they are in disagreement 
in respect of the question relating to the 
length of the nal or standard rod which 
was employed at the time of the original 
letting. The landlord's case was that the 
nal ‘prevailing in the pargana was one of 
15 or 16 cubits, whereas the defendants 
asseried that it was one of 18 or 20 cubits, 
The Revenue Officer accepted the defend- 

fe pe Mee 
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ants’ version and decided the suits aecord-. 
ing to that standard of measurement. One 
of the grounds which the learned Revenue 
Officer gives in support of his judgment is 
that if the khatians are measured accord- 
ing to the standard alleged by the defend- 
ants in Parganahs Kasipur and Kasimnagar, 
in 201 cases gujasta area approaches the 
area converted by the rod of 20 cubits as 
contended by the defendants and only in 
26 cases it approaches the area converted 
with the rod of 16 cubits as alleged by the 
plaintiffs. In Parganas Khijirpore and 
Rasulpur the present area, if measured by 


. a rod of 18 cubits as alleged by the defend- 


ants,in 29 cases it approaches the gujasia 
area, and if measured by a rod of 16 cubits 
as alleged by the plaintiffs,in 10 cases it 
approaches the gujasta area. In 5 cases the 
gujasta areas exactly tally with the area 
found by conversion with arod alleged by 
the defendants. The learned Revenue 
Officer then goes on to say that in the 
majority of cases the difference between 
the areas of the landlords’ sherista and - the 
area found by the application of the stand- 
ard alleged by the defendants is very, 
small and the difference may be ascribed 
to be due to closeness and accuracy 
of the present survey. In support of des 
fendant’s version of the case the Revenue 
Officer relied upon certain kobalas which 
were executed by the tenants in which the 
length of the nalis mentioned as alleged 
by the defendants;; tenants, There was 
an appeal by the landlords and the 
learned Special Judge accepted the stand- 
ard of measurement as alleged by the 
plaintiffs, In coming to the conclusion he 
has discarded as absolutely worthless the 
kobalas between the tenants to which the 
landlords were no parties. The learned 
Judge has, however, given effect to the 
kabultyts which were executed by some of 
the tenants in favour of the landlords to 
which some of the appellants were no 
parties; and he finds that as the plaintiff's 
chittas are corroborated by the admissions 
in the kabuliyats there is no doubt that the 
plaintiffs’ contention with regard to the 
length of the nal is correct. In order to 
explain away the increase of areas on a 
comparison of the gujasta areas and the 
areas now ascertained by measurement ac- 
cording to the standard alleged by the 
landlords the learned Judge observes as 
follows: “It is clear from the evidence that 
there were jungly areas in the past which 
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have now been brought under cultivation 
and this is the explanation of the increase.” 
We may mention here that the increase in 
almost all casesis more than 50 per cent. 
and in some cases more than double the 
gujasta area, 

With regard to the oral evidence as to 
the standard ofthe nal the learned Judge 
observes that the defendants’ evidence is 
purely hearsay; but he has no observation to 
make with respect to the oral evidence adduc- 
ed by the plaintiffs. The finding of the 
. lower Appellate Court isthat as the plaintiffs’ 
chittas are corroborated by admissions in 
the kabuliyats and as there has been some 
encroachment by the tenants upon the 
jungle lands of the plaintiffs, there has been 
this difference between the gujasta area and 
the present area. It does not appear from 
the judgment of the learned Judge why he 
has preferred the kabuliyats produced by the 
plaintiffs to the kobalas on’ which the de- 
fendants relied. Both stand on the same 
fotting. If one piece of evidence has to be 
discarded on the ground that it is not 
effective against persons who are not parties 
to it, the same consideration also arises in 
the case of the other. Considering the cir- 
cumstance under which these documents 
came into existence, namely, that there was 
a difference between the landlords and the 
tenants with regard ‘to the length of the nal 
and each party was trying to create evidence 
to prove its case by means of statements in 
documents behind the back of the other 
party, it is desirable that both the docu- 
ments should either be received or ignored. 
In our judgment the proper course would 
be to consider both the documents as worth- 
less on the ground ussigned by the Special 
Judge. ; 

Then there remains on the side of the 
plaintiff the chittas. They are the zemin- 
dar’s private survey papers. In the body of 
the chittas there is no mention of the length 
of the nal on which measurements were made 
but on thetop there is inserted a remark that 
the measurement has been made with a nal 
of 20 cubits. The appellants argue that 
these chittas are not admissible and have 
relied on the case of Ram Chunder Sao v. 
Bunseedhur Naik (1). That case, however, 
is not In point as there the chittas had 
been admitted as evidence under s. 35 of 
the Evidence Act, as public documents hav- 
ing been prepared by the Government in 


“(U9 Q. 741; 7 Ind. Jur. 653; 4 Ind. Dec. (x. s.) 1143, 
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respect. of its khas mehal. Sir Richard 
Garth held that the position of the Govern- 
ment in respect of khas mehals being that 
of a private zemindar maps and papers of 
the zemindar should not he admitted in 
evidence as publie documents. There are 
other dicta of Sir Richard Garth in some 


cases in reference to chittas but they pro- 


ceeded on the ground that they were not 
public documents and should not be treat- 
edassuch. Recently there have been some 
numerous cases in which chittas have been 
admitted in evidence for what they are 
worth under s. 13 of the Evidence Act 
though they were prepared by the zemindar 
in the absence of the tenants. It is difficult 
for us to say ‘that the chittas are totally 
inadmissible; but according to the circum- 
stances of each particular case there may 
be a great deal of difference in their .pro- 
bative value which may range from Zero to 
hundered. But this is a matter which is 
within the legitimate jurisdiction of the 
Court of fact to determine. In this case the 
learned Special Judge relied upon the 
chittag having been corroborated by the 
kabuliyats. Butas we have held that the 
kabuliyats are. valueless, it now remains 
with the learned Judge to determine whe- 
ther there is ‘sufficient evidence on the 
record to give effect to the plaintiffs’ con- 
tention. 

As to the explanation given by the learn- 
ed Judge for increase in area by the tenants 
bringing under cultivation the jungle lands 
of the landlords, it is argued by the appel- 
lant that no such issue was framed before 
the Revenue Officer nor was evidence direct- 
ed towards this point by the parties. Thére 
may have been some stray statements made 
by the witnesses in their evidence to which 
no effect was given by the Court of first 
instance. They, therefore, pray that if an 
enquiry is to be made into that question 
they should be afforded proper opportunity 
to adduce evidence on this point. As we are 
sending the case back to the lower . Appel- 
late Court, we leave it tothe discretion of 
that Court to determine whether an enquiry 
should be made on this point and whether 
the appellants should be given an opportu- 
nity of adducing evidence to meet any case 
that the plaintiffs may choose to make on 
the ground. 

In the result we allow the appeals, set 
aside the decrees of the lower Appellate 
Court and remit the cases to that Court for 
a re-hearing of the appeals in light of the 
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learned Judge thinks that the defendants 
should be allowed opportunity to adduce 
further evidence on the point of increase of 
area he would either himself receive 
puch evidence. or send the case back 
to the First Court. The plaintiffs will 
also þe at liberty to adduce evidence 
on this point. It must be evident that this 
order of remand relates only to the khatians 
which are involved in these appeals and 
which are specified in the appendices to the 


petitions filed by the appellants to-day. ` 


The costs of these appeals will abide the 
result. We assess the hearing fee at one 
gold mohur in each case. 
Cuming, J.—I agree. 
N. H, Appeals allowed; 
Cases remanded. 


LAHORE HIGH COURT. 
Lerrers PATENT AppraL No: 164 or 1993. 
December 12, 1924. 
Present:—Sir Shadi Lal, Kr., Chief J ustice, 
and Mr, Justice LeRossignol, 
GURBHAJ AND ANOTHER—DEFENDANTS— 
APPELLANTS 


; ; VETSUS 
LACHHAMAN—PLAINTIFE— RESPONDENT. 
Registration Act (XVI of 1908), s. 17 (1), (b)— 

Custom—-Right of reversioner to succeed after death of 

widow, nature of —Document relinquishing such right 

whether requires registration. 
The right of a reversioner under. the Customary 

Law of the Punjab to succeed to the estate of the 

last male holder after the death of his widow is only a 

spes successionis and does not amount to an alienable 

interest inimmoveable property. A document pur- 
porting to transfer or relinquish such right is not, 

therefore, compulsorily registrable. [p. 552, col. 17] 
Amrit Narayan Singh v. Gaya Singh, 44 Ind. Cas. 

408; 45 O. 590; 45 I. A. 35; 23 M. L. T. 142: 990. W. 

N. 409; 27 ©. L. J. 296; 34 M. L, J. 298; 4 P, L. W. 221: 

16 A. L. J. 265; (1918) M. W. N. 306; 7 L. W. 581: 26 

Bom. L. R. 546 (P. 0.) and Harnath'Kuar v. Indar 

Bahadur Singh, 71 Ind. Cas. 629; (1922) A. I. R. (P. 0.) 

403; 9 O. & A. L, R. 270; 45 A. 179; 501. A. 69:9 O. 

L. J. 652; 44 M. L. J. 489; 27 ©. W. N. 949; 5P. L. T. 

281; 18 L. W. 383; 26 O. C. 223; 33M. L. T. 216-9 

Pat. L. R. 237; 37 0. L J. 346 (P. O.), followed 
Khaiti v. Matab, 11 Ind. Cas. 211; 214 P. L, B. 1911; 

135 P. W. R. 1911 and Hakam Singh v. Indar, 97 Ind 

anes 12 P. L. R.1915; 18 P. W. R. 1915, over- 

ruled. 


Letters Patent Appeal from the judem 
of Mr. Justice Abdul Raoof, in Second Civil 
Appeal No. 2470 of 1922, dated the 24th 
, March 1923 and reported in 76 Ind. Cas. 35, 
i e Mehr Chand Mahajan, forthe Appel- 
ants, E 


GÜRBHAJ v. LACHHMAN, 
Observations we have made above. If the 


(88 I. C. 15984 
, Messrs. Jagan -Nath and Har Gopal, for 
the Respondent. | 
. JUDGMENT. 

Shadi Lal, C. J.—On the 8th February 
1906 one Khemadi, a Ghirth of the Kangra 
District, sold the land in dispute to the 
defendants for Rs. 400. The vendor died 
childless about ten years ago; and his 
widow, who-sueceeded him, re-married three 
or four years before the institution of the 
suit, and consequently forfeited her interest 
in the estate of her deceased husband. The 
plaintiff, Lachhman, who is the brother of 
the vendor, has brought the present action 
for the possession of the property on the 
usual ground that the alienation was with- 
out consideration and necessity. Now, the. 
land has been held to be ancestral qua 
Lachhman, and the only question which 
has been debated ‘before us is whether he 
is prevented from impeaching the aliena- 
tion by reason of the contract which he 
entered into with the vendees on the 16th 
February 1916. A perusal of the deed, which 
embodies the contract, shows that the plaint- 
iffon receipt of Rs. 100 from the vendees 
relinquished in their favour whatever right 
or interest he had in the property. The 
question arises whether this document 
required compulsory registration and was 
inadmissible in evidence for want of registra- 
tion. Ex facie, the deed purports to be an 
assignment or relinquishment by the plaint- 
iff of his interest in theestate buthe had, 
at that time, only a right to succeed to the 
property on the death of the widow in the 
event of his surviving her, and I do not 
think that sucharight can be held to be 
a “right, title or interest to or in immove- 
able property ” within the meaning of cl, 
(b) of s. 17, sub-s. (1), of the Indian Regis- 
tration Act. 

The principle of law isnow firmly estab- 
lished that a reversionary right under the 
Hindu Law is only a spes successionis, and . 
that it doesnot amount to an alienable 
interest in immovable property. If there 
was any doubt on the subject, it has been 
set at rest by the recent pronouncement of 
the Judicial Committee of the Privy Council 
in Amrit Narayan Singh v. Gaya Singh (1). 
In that judgment their Lordships point out 
that “a Hindu reversioner has no right or 
interest in presenti in the property which 


(1) 44 Ind. Cas, 408; 45 0. 590; 451. A. 35; 23M. L. 
Ti, 142; 22 0. W.N. 409; 270. L.J. 296; 34 M. L. J. 
298; 4 P. L. W. 221; 16 A. L. J. 265; (1918) M, WN. 
306; 7 L. W, 581; 20 Bom, L, R, 546 (P. Q.), 
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the female owner holds for her life, Until 
it vests in him on her death, should he 
survive her, he has nothing to assign, or 
to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on 
her demise until then it is a mere spes 
successionis. Thesame view has béen affirmed 
by the Privy Council ina later judgment 
in Harnath Kuar v. Indar Bahadur Singh 
(A), in which the interest of the next rever- 
sioner who had obtained a decree declaring 


his right to succeed to the estate upon, 


the death of the widow, was held to be a 
mere expectancy which was incapable of 
being transferred. 

The learned Vakil for the plaintiff 
places his reliance upon the judgment 
of a Single Bench of the Punjab Chief 
Court in Khaiti v. Matab (3), which has 
been followed by another Single Bench of 
the same Court in Hakam, Singh v. Indar 
(4). The judgment inKhaiti’s case (3) is no 
doubt an authority for the proposition that 
the interest of a reversioner in an estate 
in the hands of a widow is nota mere spes 
successionis but is a contingent interest 
within cl. (b) of s. 17, sub-s. (1) of the 
Registration Act; and that a document 
relinguishing suchan interest of the value 
of Rs. 100 or upwards requires compulsory 
registration. It is true that this judgment as 
well as the judgment in Hakam Singh’s case 
(4) dealt with the interest ofa reversioner 
under the Customary Law of the Punjab, 
but on principle Ido not see any valid 
reason why, if the right of areversioner 
expectant upon the death ofa widow govern- 
ed by the Hindu Lawisa mere chance 
of succession, the right of a reversioner to 
succeed to an estate on the deathof a widow 
governed by the Customary Law should 
be placed upon ahigher level. We have 
not been referred to any authority which 
lays. down that the estate of a widow under 
the Customary Law is subject to greater 
restrictions than that of a widow under the 
Hindu Law, or that the reversioner in the 
former case enjoys rights which are, in any 
way, superior to those of the reversioner 
in the latter case.. Our attention has been 


(2) 71 Ind. Cas. 629; (1922) A. I. R. (P. C.) 403; 9 O. 
& A. L. R. 270; 45 A. 179; 501 A. 69; 90. L. J. 652; 
44 M. L. J. 489: 27 ©. W. N. 949; 5P. L.T. 281; 18 L. 
W. 383; 26 O. 0. 223; 33 M. L. T. 216; 2 Pat. L. R. 237; 
310. L. J. 346 (P. 0). WA | 

(3) 11 Ind. Cas, 211; 214 P. L..R. 1911; 135 P, W.R. 


1911. 
sie 27 Ind, Cas. 699; 12 P, L, R. 1915; 18 P. W, R. 
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invited to the following observations of Sir 
Meredyth Plowden in Gujar v. Sham Das 
(5) which have no bearing upon the nature 
of the reversioner'sright in the estate held 
by a widow :—“In respect of ancestral 
immoveable property. in the hands of any 
individual, there exists some sort of resi- 
duary interest in all the descendants of 
the first owner or body of owners, however 
remote and contingent may be the prob- 
ability of some among such descendants 
ever having the enjoyment of the property. 
The owner in possession is not regarded as 
having the whole and sole interest in the 
property, and power to dispose of it, so as 
to defeat the expectations of those who are 
deemed to have a residuary interest, and 
who would take the property if the owner 
died without disposing of it.” lt must be 
borne in mind that these observations were 
mere deductions from the agnatic theory 
which was invoked in order to explain 
certain features of the Customary Law and 
which was subsequently utilised for the 
purpose of formulating other rules which 
were hardly warranted by the practice and 
usage of the people upon whom those rules 
were imposed. It appears that the only 
issue before the Court was whetherin a 
case, where the power of a sonless Jat pro- 
prietor to alienate ancestral land without 
necessity is in dispute, it is the duty ofthe 
alienee to prove a custom authorising a 
transfer of the ancestral land in favour of 
a stranger; and an issue of this character 
should be determined upon the precedents 
and other evidence adduced by the parties, 
and not upon theoretical generalisations, 
At any rate, it is clearthat the learned 
Judge was not called upon, nor did he pro- 
fess, to make any pronouncement on the 
question whether theinterestof areversioner 
in the estate held by a widow could be the 
subject-matter of a valid "transfer. 


It can no longer be disputed that the 
interest of a Hindu reversioner in the estate 
held by a female heiress isa mere chance 
of succession; and asobserved above, thera 
does not appear to be any reason why the 
right of a reversioner to succeed to an estate 
upon the death of a widow governed by the 
Customary Law should be treated different- 
ly. In view of the clearand wnequivocal 
pronouncement by the Privy Council, I am 
of the opinionthat the contrary vigwexpress- 
ed in the unreported judgments gited on 


(5) 107 P. R. 1887. 
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‘behalf of the plaintiff should be taken as 
‘overruled ; and that the plaintiff, when he 
executed the instrument in question, had. 
no interest in immoveable property which 
he could validly assign to any person. The 
transfer ofa spes successionis does not carry, 
with it any interest In immoveable property, 
andthe deed evidencing such transfer does 
not stand in need of compulsory registra- 
-tion. 

The document relied upon.by the de- 


fendants is ,therefore, admissible in: evi- . 


. dence, and I think- thatit can be used by 
them for the purpose of showing that the 
plaintiff gave his assent to the sale which 
- henow desires to impeach, or that, at any 
rate, he agreed not to challenge it. There 
can be no doubt that such anagreement need 
not be registered, vide inter alia, Bhana v.. 
Gumdn Singh (6). Having recognised the 
defendants as proprietors of the land, he 
cannot now attack the alienation which 
alone was the foundation of their title. 
Iwould accordingly accept the appeal and 
dismiss the suit with costs throughout. 
LeRossignol, J.—The question for 
decision in this appeal is whether a-re- 
versioner's right under the Punjab Cus- 
tomary Law to succeed to ancestral land 
is a vested or a contingent right. or a mere 
Spes SUCCESSLONIS. l 


A Bench ofthe Chief Court of the. Pun- 
jab held in a decision reported as Khaiti 
v. Matab (3) that such a reversionary right 
was a contingent right. and even a vested 
right and its conclusion was no doubt. 
based upon certain dicta in Gujar v. Sham 
Das. (5). Now, in that case the simple 
question before the Judges was, on whom 
lay the onus of proving thata sonless 
proprietor had power to dispose of ancestral 
land without: necessity and their finding 


they based not on facts but on theory. : 


Now, with all deference, I hold the opinion 

that theory and custom are antitheses, that 
‘custom can never be a matter of mere the- 
_ ory. but must always be a matter of fact. 
“The conclusion in Gujar v. Sham Das (5) 
“is binding on us but the theories by which 
‘the learned Judges attempted to explain 
the custom have no such binding force. 
They justified the interference of collaterals 
who were not-co-parceners on the ground 
that there “exists some sort of residuary.jn- 
' terest in all the descendants of the first 
4 owner," but they also emphasised that “the 


`. (6) 44 Ind, Cas, 629; 40 A, 384; 16 A. L, J: 191, 
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sonless land-owner was in rarer circum- 
stances than the Hindu widow subject to 
the control of others.” 

Now, their Lordships of the Privy Council 
have pronounced that a Hindu reversioner 
has no right or interest in presenti in the 
property which the female owner holds 
for her life until her demise all that he 
has is a mere spes saccessionis, If then a 
Hindu reversioner in respect of the estate 
of afemale holding for life has a mere 
expectancy, I cannot see how the rever- 
sionary interest of a collateral in regard 
to the ancestral estate held by a 
male owner can be anything more sub- 
stantial. However, that may be this is a 
matter of custom which should be deter- 
mined not by theory but by practice, and 
I see no reason for holding that.as a 
matter of factthere is a general and well- 
recognised custom of the transfer of rever- 
sionary rights in the Punjab. 

For these reasons I coneur in the learn- 
ed Chief Justice’s judgment accepting the 
appeal and dismissing the suit with costs 
throughout. ; 
ZK. Appeal accepted. 
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“ OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Privy CounciL Appeal No. 7 oF 1925, 
May 8, 1925. 
Present :—Mr. Dalal, J. C., and Mr. Misra, 
A. J.C 


Konwar JANG- BAHADUR—JUDGMENT- 
DEBTOK——APPELLANT—PETITIONER 


VETSUS ‘ 
BANK or UPPER INDIA, LD., LUCK- 
NOW in LIQUIDATION THROUGH MR. 
HUNTER —Decrez-HoLpER—RESPONDENT 
—QOprosiTB PARTY. 

Civil Procedure Code (Act V of 1908), s. 110—~ 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5)-— 
Execution of decree—Transfer of decree—Application 
for substitution made to Court to which decree trans- 
ferred, whether according to law-—-Appeal to His 
Majesty in Council—Substantial question of law. 

The question whether an application for substitu- 
tion made in the course of execution proceedings to a 
Court to which execution was transferred is an appli- 
cation according to law within the meaning of cl. (5) 
of Art. 182 of Sch. I to the Limitation Act, is a sub- 
stantial question of law within the meaning of s. 110 
of the C. PO. ; 

Application for leave to appeal to His 
Majesty in Council under O. XLV, r. 2, C. 
P. C., in Execution of Decree Appeal No. 29 


‚of 1924, decided by a Bench of this Court, 


dated the 6th January 1925. 


d 


` 


res 1. 0. 1995) 


> Messrs. Wasim and Konwar Krishn 
Bahadur, for the Petitioner. 

_ Mr. Bisheshwar Nath, for the Opposite 
Party. 

ORDER,—This is an application for 
leave to appeal to His Majesty in Council. 
It satisfies the rule about valuation because 
the valuation is over Rs. 10,000. The decree 
of this Court, however, affirmed. the decree 
of the Court-of first instance and, therefore, 
it is necessary to inquire whether any 
point of law of generalimportance is involv- 
ed or not. Weare of opinion. that such a 
point of law isinvolved. The question is 


. whether an application made -for substitu- 


tion toa Court te which execution was 
transferred was according to law. It is 
urged on behalf.of the appellant that the 
application should have been made to the 
Court which passed the decree, It appears 
fromthe judgment of the Bench of this 
Court that the appellant is trying to take 
advantage of a legal quibble to escape his 
liability to pay a decretal amount. At the 
same time, we think that an important ques- 
tion of law of the execution of a decree is 
involved in this appeal and that leave 
should be granted. 

We, therefore, grant the leave applied for. 
No order is made as to costs, 
- Z, K, 2 Leave granted. 


Dt i intend 


PATNA HIGH COURT. 
Second CIVIL APPEAL No. 391 oF 1922. 
April 7, 1925. 
| Present:—Mr. Justice Kulwant Sahay. 
Babu HARIHAR PRASAD SINGH— 
PLAINTIFF—APPELLANT 
versus 


` GHARBHARAN KOERI AND oTHERs— 
DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 182—Tenancy 
of homestead land not forming part of holding, inet- 
dents of—Dwelling house, erection of, by tenant, effect 
of-—Hyectment—Notice to quit—Appeal, 'second—Copy 
of judgment of suit decided during pendency of appeal, 
whether can be referred to. 

Where an earlier suit between the parties is finally 
decided during the pendency of a second appeal 
arising out ofa subsequent suit between the same 
parties andone of the matters in dispute in the 
earlier suit is alsoin dispute in the later suit, the 
final judgment in the earlier suit may be produced 
in second appeal in the later suit and it is open 
to the Court to refer to that judgment for the 
purpose. of deciding the secend.apreal. [p. 554, col, 2; 
p 555,.col 1.) NG uc , 
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Where a person has gota tenancy right in home- 
stead land which is not a part of any holding of his as 
a raiyat either inthe village in which the land ig 
situated orin anyother village, the provisions of 
s. 182 of the Bengal Tenancy Act are not applicable to 
the case and the incidents of the tenancy are not 
governed by the provisions of the Act. The tenanoy’ 
must be considered either as a tenancy-at-will or a 
tenancy from year to year and as -such is liable to be 
terminated on a proper notice to quit. The mera 
fact that the tenant has constructed a dwelling housa 
onthe land in dispute and has been in possession 
thereof for any length of time will not give him a title 
to remain on: the land permanently as a rent-free 
tenant. [p. 555, cols. 1 & 2.] 


Appeal from a decision of the Addi- 
tional Subordinate Judge, Shahabad, dated 
the 10th January 1922, reversing that of 
foe Munsif, Arrah, dated the llth April 
1921. 

Messrs. L, N. Singh and Bhagwati Kumar 
Sinha, for the Appellant. . 

. Mr. Mahabir Prasad, for the Respond- 
ents. eae of. oe 

JUDGMENT.—This is an appeal by 
the plaintiff against the decision of. the 
Additional Subordinate Judge of Shahabad, 
dated the 10th January 1922, whereby he. 
reversed the decision of the Munsif and 
dismissed, the suit of the plaintiff, 

The suit was for ejectment of the defend- 
ants from 13 decimals of land in Mouza 
Bhelain on the allegation that the said 
land was the gair mazrua parti land of the ` 
proprietor. The plaintiff is admittedly. the 
i6-annas malik of the mouza; and his 
case is that the 13 decimals of gair mazrua 
land were settled with the.ancestor of the 
defendants over which they built a house 
and began to live.therein. The condition | 
of the tenancy as alleged by the plaintiff 
was that the defendants. were to render 
service by ploughing the proprietors’ land 
and doing transplantation work for four days 
in the year, and by drawing water from 
the well, and supplying vegetables at six 
pies per paseri on ceremonial occasions; 
that the defendants had refused to render 
the service and a notice was served upon 
them requiring, them to quit the land; 
that the term of the notice having expired, 
and the defendants having refused to quit 
the land the present suit was brought by 


‘the plaintiff for ejectment of the defend- 


ants. . 

The defence was that the land in dispute 
was not a service tenure of the defendants 
but that it was a homestead land and 
férmed a part of the ancestral kasht 
holding of the defendants. The conditions 
of the service alleged by the plaintiff were 


b54- 


denicd; and it was further averred that no 
notice to quit was served upon them. 

The learned Munsif held that the home- 
stead land in dispute was not a part of 
any tenancy holding.of the defendants and 
that the incidents of the tenancy as 
regards the land in dispute were as alleged 
by the plaintiff, and that the tenancy of the 
defendants will not be governed by the Ber- 
gal Tenancy Act. He held that the defend- 
ants had refused to render service and as 
such were liable to ejectment. He found that 
the notice to quit has been proved to have 
been served on the defendants: and he 
accordingly made a decree for ejectment. 

On appeal by the defendants-the learned 
Subordinate Judge held that the plaintiff 
had failed to prove that the tenancy of 
the defendants was on condition of render- 
ing ‘service. He held further that the 
entry of belagan in the Survey khatian as 
regards the land in dispute merely indi- 
cated that no rent was paid for the land 
and that snch an entry signified -nothing 
more. The Munsif had held that the entry 
of belagan was only consistent with the 
allegation of the plaintiff that the tenancy 
was a service-tenure and, therefore, no 
rent in cash or kind was paid for the 
land and he drew an inference from such 
entry that the conditions of the tenancy 
being various and numerous and also 
unrestricted by the provisions of the 
Bengal Tenancy Act the Survey Authorities 
entered the land as belagan. 

In second appeal by the plaintiff it has 
been contended that the learned Subordi- 
nate Judge has misconstrued the entry of 
belagan in the Survey khatian and has 
drawn erroneous presumption therefrom. 
It has further been contended that the 
learned Subordinate Judge was wrong in 
holding that the tenancy of the defend- 
ants was not a service-tenure. 

It appears that in the khatian the, de- 
fendants were.recorded as gaim2 tenants 
in respect of 5 khasra plots in khata No. 
74. Four of these plots were agricultural 
lands and the fifth was plot No, 1014 which 
was the homestead land now in dispute. 
As regards the four plots other than the plot 
No. 1014 the case of the present plaintiff 
was that those plots were not the tenancy 
holding of the defendants but were the 
zirait land of landlord which were tempor- 
arily settled with tenants from time to time, 
and sometimes cultivated directly by the 
landlord, There was proceeding under 
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s. 145 ofthe Or, P.C. in respect of the - 
four plots referred to above and the plaintiff 
was declared to be in possession: thereof, 
The present defendants brought a title 
suit for a declaration of their title as 
raiyats of those four plots and the Munsif 
dismissed the suit on a finding that it 
had not been proved that the plaintiff of 
that case (the present defendants), had any 
gaimi or occupancy right therein. The 
Munsif further found that it had not been 
proved that the then plaintiffs were settled 
raiyats of the village and he further found 
that the plaintiffs of that suit were out of 
possession for more than two years and the 
suit was barred by limitation. > 

Now, this judgment of the Munsif in 
the title suit was passed on the 10th of 
April 1922 and an appeal was preferred 
against it and it was pending before she 
Subordinate Judge at the time the Munsif 
decided the suit out of which the present 
appeal arises. He referred to the finding 
of the Munsif in the title-suit and as the 
matter was pending to appeal. and the 
decision had not become final he refrained 
from coming to any finding as regards 
the defendants being settled razyats of the 
village. In this Court an affidavit has 
been filed on behalf of the appellant to the 
effect that the appeal of the present defend- 
ants in the title suit referred to above 
has been disposed of by the Subordinate 
Judge whereby the decision of the Munsif 
in that suit has been affirmed. A copy 
of the judgment of the Subordinate Judge 
dated the 28th March 1923 has been pro- 
duced with the affidavit. In this judgment 
the Subordinate Judge has found that none 
of the four plots in dispute in that case 
had been in possession of the then plaintiffs 
(the present defendants) or their father for 
a period which would have given them a 
right of occupancy in the land and that 
the plaintiff had entirely failed to show 
that he had held any land or parcel of land 
as raiyatin the village for a period of 12 
years. In the affidavit filed on behalf of 
the plaintiff it is further stated that this 
judgment of the Subordinate Judge has 
become final, no appeal having been pre- 
ferred against it. It has also been stated 
in the affidavit that the defendants-re- 
spondents in the present case have no kasht 
land either in the village Bhelain or in 
any other village. 

Objection has been taken on behalf of 
the responcents to the affidavit and the 
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copy of the judgment of the Subordinate 
Judge in the title suit filed with it being 
taken or referred to in this appeal. I am 
of opinion that having regard to the cir- 
cumstances of the case it is open to the 
appellant to produce this judgment in 
this second appeal and that itis open to 
this Court to refer to it. As an authority 
for this view, I need only refer to the 
decisions- of the Calcutta High Court in 
Ram Ratan Sahu v. Mohant Sahu (1), Ha- 
zari Mull v. Janaki Prosad (2) and Ramyal 
Sahu v. Bindeshri Kumar Upadhya (3). 
The facts stated in the affidavit have not 
been denied on behalf of the respondents. 
The position, therefore, is that the defend- 
ants are not ratyats of any land in village 
Bhelain or in any other village and 
the land in dispute is the only homestead 
land of which they are in possession. 

As regards the nature of the defendants’ 
tenancy although the Munsif on a con- 
sideration of the evidence found that the 
tenancy was on condition of rendering 
service as stated by the plaintiff yet on 
appeal the learned Subordinate Judge has 
come to a contrary conclusion. His find- 
ing that the tenancy is not a service-tenure 
“is a finding based upon the evidence in 
the case and must be accepted as conclu- 
sive in the present appeal, 

The position, however, of the defendants 
is that they have got a- tenancy right in 
the 13 kathas of land which is nota part 
of any other holding of theirs as a raat 
and, therefore, such tenancy is not govern- 
ed by the provisions of the Bengal Tenancy 
Act. Reference has been made by the 
learned Vakil for the respondents to s, 182 
of the Bengal Tenancy Act. In the first 
place the learned Subordinate Judge does 
not base his decision upon s. 182) In the 
second place it has now been established 
by competent Court that the defendants 
have got no holding as a raiyat either in 
the village Bhelain or in any other village 
and, therefore, the provisions of s. 182 are 
not applicable and the incidents of the 
defendants’ tenancy of the homestead land 
in dispute are not governed by the provi- 
sions of the Bengal Tenancy Act. This 
being so, it is clear that the defendants’ 
tenancy must be considered either as a 
tenancy at-will or a tenancy from year to 
year and as such is liable to be terminated 


(1) 60. L. J. 74. 
(2) 6 C. L. J. 92. 
E 6 ©. L. J, 102, 
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on a proper notice to quit. It has been 
found by the Munsif and this finding has 
not been displaced by the Subordinate 
Judge that a proper notice to quit was 
served on the defendants. It is clear, 
therefore, that the defendants have no right 
to remain on the land against the wishes 
of the plaintif. I fail to understand upon: 
what ground the defendants can claim a 
right to remain on the land without pay- 
ment of any rent to the landlord. The 
mere fact of the defendants having con- 
structed a dwelling house on the land in 
dispute and having been in possession 
thereof for any length of time will not 
give them a title to remain on the land 
permanently as rent-free tenants. Refer- 
ence may in this connection be made to 
the decision in the case of Prosunno Coo- 
maree Debea v. Sheikh Rutton Bepary (4). 

I am, therefore, of opinion that the plaint- 
iff-appellant is entitled to decree for pos- 
session. The decree of the Subordinate 
Judge will, therefore, be set aside and that 
of the Munsif restored. The appellants are 
entitled to their costs throughout. 


Z. K. Appeal allowed. 
w 3 C. 636; 10. L. R. 577; lind. Dec. (N. s.) 
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LAHORE HIGH COURT. 
MISCELLANEOUS Suconv CIVIL APPEAL 
No. 1393 or 1924, 

January 20, 1925. 
Present;—Mr. Justice Campbell. 
JAWALA DAS AND oTrHeRS—DEFENDANTS— 

APPELLANTS ; 
versus 
GOPAL LAL—PRE-EMPTOR, AND DES RAJ 
AND OTHERS— PLAINTIFF AND DEFENDANTS 
-~—RESPONDENTS. 

Limitation Act (IX of 1908), s. 22--Pre-emption 
suit—Vendees,’ several—Omission to implead one 
vendee till after expiry of period of limitation, effect 
o 


Ina suit for pre-emption in respect of property 
which had been sold to A, B, C, D and E, the defend- 
ants were described as A son of B, C, D and E. The 
omission toimplead Basa defendant was not dis- 
covered till after the expiry of the period of limitation 
and B was then impleaded as a defendant : 

Held, that this was not acase merely ofa mis- 
description ofa defendant but of an entire omission 
to implead a necessary defendant and that B having 
been impleaded after the expiry of the period of 
limitation, the suit was barred as against him and was 
consequently barred as against other defendants also, 

[p. 556, col. 2. 
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., Ay -eal from an order of the District 
v+ le Gujranwala, dated the llth March 
19. t. 

_. Mr.M, L. Puri, for the Appellants. 


Mr. Mehr Chand, for the Respondents. 


` JUDGMENT.--This second appeal 
arises out of a pre-emption suit which was 
instituted on the 9th August 1921. The 
sale, which wasits subject, was dated the 
10th, August 1920 and was by Harbhajan 
Das and others in favour of (1) Tek Chand, 
(2) Bhagwan Das, (8) Diwan Chand, (4) 
Jawala Das, sons of Dhanpat Mal, and (5) 
Narain Singh proprietors of the firm 
Dhanpat Mal-Diwan Chand. 

The plaintiff in the pre-emption suit was 
Gopal Lal and in his plaint he joined as 
vendee-defendants, “Tek Chand, son of 
Bhagwan Das,” Jawala Das and Diwan 
o sons of Dhanpat Mal, and Narain 
Singh. 

. When the defendants appeared they 
pleaded that one ofthe vendees, Bhagwan 
Das, bad not been made a defendant. On 
the 30th June 1923 the plaintiff was direct- 
ed by the Court to implead Bhagwan 
Das as a defendant and he did so on the 
30th July 1923. The question then arose whe- 
ther the suit was time-barred and the Trial 
Court held that since Bhagwan Das had 
been impleaded after the prescribed period 
for limitation, the suit was barred against 
him and also against all the other defend- 
ants. Consequently the suit was dismissed. 

On appeal by the plaintiff the learned 
District Judge held,as he states, after a 
careful consideration of the facts, that the 
omission to implead Bhagwan Das as a 
defendant. was due to a wrong copy of the 
sale-deed supplied to the plaintiff by the 
Registration Department, wherein the 
vendees were described as Tek Chand son 
of Bhagwan Das, Jawala Das and Diwan 
Chand sons of Dhanpat Mal, and Narain 
Singh. The learned District Judge pro- 
ceeded to observe that there was no doubt 
that the plaintiff had been guilty of care- 
lessness because, if he had carefully studied 
the written statement of the defendants in 
a previous suit relating to specific per- 
formance, he would have come to know 
that Bhagwan Das was one of the vendees. 
Nevertheless the District Judge held that 
the suit was not barred by time because 
there had been a mere misdescription of the 
defendants inthe suit, Hecited in support 
of this view a Calcutta judgment printed as 
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Jogendra Narain Roy v. Forbes (1) and 
concluded as follows: “In the present case 
also the intention of the plaintiff was to 
implead all the vendees in: the suit and 
the omission to implead Bhagwan Das was 
due to an error in the copy of the sale-deed 
supplied to him. Under these circum- 
stances, Iam of opinion that the plaintiff 
should not suffer for the mistake on the 
part of the copyist. The result is that 
I accept the appeal and hold that the 
suit is not time-barred and remand the 
case tothe lower Court for decision on. the 
merits.” 

In its own words the learned District 
Judge’s decision amounts td this that, when 
a plaintiff can show that he intended to 
implead a certain party whom he did not 
implead and that he was misled by a 
mistake in some document, he may make 
that party a defendant at any stage in the 
suit and no plea of limitation can be 
effective. 

The case reported as Jogendra Narain 
Roy v. Forbes (1) does not support this 
view. There wasa suit against a certain 
Mr: P. J. Forbes and it was discovered sub- 
sequently that P.. J. Forbes was a lady 
and not aman and it became necessary . 
to alter the “Mr.” into “Miss.” P. J. Forbes, 
however, had been unmistakably a defend- 
ant from the very first. The High Court 
ruled that the use of “Mr.” instead of “Miss.” 
was but a clerical mistake and the case 
is one merely of misdescription. Con- 
sequently it reversed the order of the 
Court below dismissing the suit against 
Miss. Forbes as barred by limitation. 

In the present case there was no 
misdescription of Bhagwan Das for 
no person of any name resembling Bhag- 
wan Das'was inserted in the record as 
a defendant before the 30th July 1923, 
“Bhagwan Das son of Tek Chand” insteadof 
“Bhagwan Das son of Dhanpat Mal” might 
have beena clerical mistake and a case 
merely of misdeseription. Tek Chand son 
of Bhagwan Dasinstead of Tek Chand son 
of Dhanpat Mal is also a misdescription 
but a misdescription of Tek Chand and not 
of Bhagwan Das. I accept the appeal with 


‘costs, set aside the order of the lower 


Appellate Court and restore that of the 
Trial Court. 
Z. K, 


AH Appeal allowed, 
(1) 32 Ind. Cag. 872, 
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. MADRAS HIGH COURT. 
Dgecoxn Civin APPBALS Nos. 1469 AND 1470 oF 
1922. 
January 20, 1995. 
Present:—Mr. Justice Phillips. 
AUMANCHI AURYAPRABAKARA RAU 
AND ANOTHER—“PLaIntirrs Nos, 1 ‘anp-3 
—APPELLANTS 
VETSUS 
GUMMUDU SANYASI AND OTHRRS— 
Derenpants Nos. 2, 5 AND 1—Rgsronpenrs. 
Transfer of Property Act (IV of 1882), s. G— Madras 
Hereditary Village Offices Act (III of 1895), s. 5~— 


Contract Act (IX of 1872), ss. 28, 65—Limitation Act 
(IX of 1908), Sch. I, Art. 62—Karnam service inam 


—Agreement to sell, validity of—Contract, whether. 


enforceable—Refund of consideration money —Limita- 
tion, commencement of. 


Defendant who was in possession of certain karnam 


service inams agreed to sell the inam lands to the 
plaintiffs after they had been enfrenchised. Plaintiffs 
sued to enforce the contract for sale and in the 
alternative prayed for a return of the purchase-money- 
paid by them to the defendant: 


Held, (1) that at the time when the contract was 


entered into the defendant had merely an expectation 

that the lands would bes enfrenchised in his favour 

and that the contract, therefore, being one to transfer 
an expectation offended against the provisions of 

8. 6 of the ‚Transfer of Property Act and was not 

enforceable; [p. 557, col. 2.) 

. (2) that so far as it could be regarded as a contract 
to transfer inam lands it offended against the pro- 
visions of s, 5 of the Madras Hereditary Village Offices 

Act III of 1895 and was, therefore, void under s. 23 of 

the Contract Act; [vbid.] o. 

(3) that under s. 65 of the Contract Act the plaintiff 
was entitled to the refund of the money advanced by 
him and that the limitation for the récovery of the 
money wasthree years under Art. 62 of Sch. I to the 

Limitation Act and began to run from the date of 

the agreement. 


Second-appeal against a decree of the 
Court of the Additional Subordinate Judge, 


Vizagapatam, in A. S: Nos, 479 and 480- 


of 1921, preferred against that of the Court 
of the District Munsif, ‘Vijanagaram, in O. 
S. Nos, 520 and 521 of 1916. © < 
Mr. B. Satyanarayana, for the Appellant. 
Mr. Y. Suryanarayana, for the Respond- 
én ts. 


JUDGMENT .—The appellants in this 
appeal obtained an agreement for the sale 
of certain karnam service inams from the 


“Ist defendant. This inam undoubtedly - 


formed the emoluments of the karnam’s 
‘office and its transfer is forbidden by s. 5 of 
Madras Act III of 1895. Prima facie, it would 
appear that this contract. was a contract to 
performsomething whichis forbidden by-law 
and would consequently be void under s. 23 
of the Indian Contract Act. It is, however, 
gon tended, for the appellant that this agree. 


- 
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ment was not to transfer the inam when 16 
constituted the emolument of the karnam'’s 
office, but to transfer this land after it had 
been enfranchised by the Inam Deputy 
Collector, and that consequently Madras 
Act III of 1895 does not apply. It is quite 
true that if the land had been enfranchised 


at the time of the contract. it could have 


been transferred without offending against 
Madras Act IIT of 1895, but when the parties 
entered into the contract, there was no 
certainty that the land would be enfranchis- 
ed or even if so enfranchised, that it would 
be enfranchised in the name of the contract- 
ing party. He was no doubt expecting 
that it would be so done and agreed . to 
transter his interest in the property when 
the event had taken plac This cannot be 
said to be more than a ti osfer of his, ex- 
pectation and as such w uld offend against 
s. 6 of the Transfer of J coperty Act, and so 
the agreement would e void as held in 
Sri Jagannada Raju garu v. Sri Rajah 
Prasada Rao (1), a case whieh was quoted, 
With approval by the -Privy Council in 
Ananda Mohan Roy v. Gour Mohan Mullick 
(2). On this point, I think it is 
clear that the contract is not enforceable. 

It is argued, as faras I understand the 
agreement, that because the would-be 
vendor was in physical possession of the 
property and was merely subject to the dis- 
ability to alienate, that that would make a 
difference to the case and that it must be 
deemed that such physical possession of 
one form of estate must be deemed 
to go some way towards possession of 
a different form of estate and, there- 
fore, it is not a mere spes successionis that 
is being transferred, but rather a hope that 
one estate would be transformed into another 
estate. This appears to be equally a mere 
expectation and the mere fact that there is 
physical possession cannot affect the ques- 
tion at all. On this point I 
ordinate Judge is right and that the con- 
tract is void and unenforceable. . 

The next contention is that under s. 65 of 
the Indian Contract Act, the plaintiff is 
entitled to the refund of the money advanc- 
ed by him. If he had brought his suit 
within time, he would no doubt be entitled 


to the amount from the first defendant who. 


(2) 74 Ind. Cas. 499; 50 I. A. 239; 21 A. L. J. 718; 4 
P. L. T. 609; (1923) A. I. R. {P. C) 189; (1923) M. W, 
N. 803; 45 M. L, J. 617; 25 Bom. L R. 1269; 33 M, L; T, 
805; 50 0. 929; 28 O. W. N. 713; 4C Q- L J. 10 (P,Q, 


think the Sub- ` 


perfectly — 


`r 
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received it. The period of limitation for 
such a suit is three years from the date when 
the contract is discovered to be void and 
as pointed out by the Privy Council in 
Ananda Mohan Roy v. Gour Mohan Mullick 
(2), ordinarily the time from which limita- 
tion would start is from the date of the 


agreement in the absence of special circum-, 


stances. The contract isone forbidden by 
law, and the appellants must be deemed to 
have been aware of the fact when they 
entered into it. lt was, therefore, void from 
that date and appellants must be deemed 
to know that fact. Ifthat is not the case, 
there is no allegation as to when they be- 
came aware of it. Itis suggested that the 
plaintiffs were unaware of the illegality of 
the contract until the Subordinate Judge 
gave his decision in the suit. If that is so, 
the eause of action would only arise on the 
determination of that suit but assuming 
that to be so—I have noreason to think that 
it is—the cause of action would be based on 
“the result of the suit and relief could not be 
claimed in the suit itself, His claim for re- 
fund of money must be disallowed, and 
the second appeal is dismissed with costs of 
the first and second respondents. Second 
Appeal No. 1470 of 1922 follows this deci- 
sion and is dismissed with costs. 
V. N. V. 
Z. K, Appeal dismissed. 


‘LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 36 oF 1924. 
January 20, 1925. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
GOKAL SINGH—APPELLANT 
yersus 


SHIV RAM AND oTHERS—RESPONDENTS. 

Provincial Insolveney Act (V of 1820), s. 17— 
Death of insolvent, effect of—Vesting of property in 
Receiver, whether affected—Heirs of insolvent, rights 


LRT s. 17 of the Provincial Insolvency Act the 
death of a debtor does not interrupt the insolvency 
proceedings so far as may be necessary forthe 
realisation and distribution of the property of the 
debtor. Consequently the vesting of the property of 
the insolvent inthe Receiver on the making of an 
order of adjudication holds good even after the death 
of the insolvent and the latter’s heirs have no remedy 
against the Receiver other than they would have had 
against the insolvent himself. In other words they 
are, if so advised, at liberty to bring 8 suit to 
show that the insolvent’s debts were tainted with 
immorality or were otherwise not binding upon them. 
But in other respects the death of the insolvent does 


not affect the insolvency proceedings. 


GÖKAÈ SİNGH v. smut) RAM. 


ras 1. œ. 1825) 


Letters Patent Appeal from the judgment 
of Harrison, J., in Civil Appeal No. 1406 
of 1923, dated the 15th November 1928. 

Mr. Mukand Lal Puri, for the Appellant. 

JUDGMENT.—The question for deci- 
sion in this appeal is whether on the death 
of an insolvent, whose property has vested 
in the Receiver is divested of that pro- 
perty. l 

The learned Judge in Chambers has held 
that in respect of the land couveyed from 
Nadir to him the Receiver stands in the 
shoes of Nadir and his powers cannot exceed 
those which Nadir could have exercised. 
So far we have no difficulty in agreeing 
with the learned Judge in Chambers. We 
cannot follow him in his further conclusion 
that the rights of the Receiver were exting- 
uished on the death of ‘Nadir and, there- 
fore, the late Nadir’s ancestral property 
cannot be proceeded against in insolvency 
for the satisfaction of the debts due to his 
creditors. By this adjudication and the 
transfer of his property to the Receiver 
Nadir’s property vested in the Receiver. 
As under s. 17 of the Insolvency Act the 
death ofa debtor does not interrupt the insol- 
vency proceedings so faras may be neces- 
sary for the realization and distribution of 
the property of the debtor it follows that 
the conveyance tothe Receiver holds good 
and that Nadir’s heirs have no remedy 
against the Receiver other than they would 
havehad against Nadir himself. In other 
words they are, if so advised, at liberty to 
bring a suit to show that Nadir’s debts were 
tainted with immorality or were otherwise 
not binding upon them. But in other respects 
the death of Nadir does not affect the insol- 
vency proceedings. 

In this view of the case we are not called 
upon to state whether we accept the 
conclusions of Jagdip Singh v. Narain 
Singh (1) for at his death Nadir’s ancestral 
property was not vested in him but in the 
Receiver. 

For these reasons we accept the appeal, 
set aside the orders of the Courts below and 
direct that even the ancestral estate of 
Nadir be proceeded against in insolvency 
proceedings so far as may be necessary for 
the satisfaction of his creditors’ claims. The 
appeal is accepted with costs. 

Appeal accepted. — 


Z, K. 
(1) 15 Ind. Cas. 866; 4 P. R. 1913; 160 P..W. R. 1912; 
173 P. L. R. 1912. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Seoonp Exgoction oF DECREE APPEAL No. 77 
oF 1924. 
March 19, 1925. 
Present :—Mr. Daniels, J. ©. 
Syed IFTIKHAR HAIDAR—APPELLANT 
versus 
Musammat IKRAM FATIMA AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104 (2), 
0. XXI, rr. 89, 92, O. XLIII, r. 1 (}—Execution of 
decree—Sale set aside on deposit--Appeal, second, 
whether lies. 

Where an execution sale is set aside under O. XXI, 
r. 92 of the C.P. O., on an application made under 
r. 89 of the order, the order setting aside the sale is 
not open to a second appeal. 

the 


Appeal against judgment and 
decree of the Additional Subordinate 
Judge, Hardoi, dated the 24th September 
1924, and confirming an order of the Munsif, 
Bilgram, dated the 28th January 1922. 

Mr. Ghulam Hasan, for the Appellant. 

Mr. H. Husain, for Respondents. 

JUDGMENT.—This is a second appeal 
against an order setting aside a sale on 
an application, accompanied by a deposit, 
made jointly by the judgment-debtor and 
mortgagee from the judgment-debtor under 
O. XXI, r. 89, ©, P. ©. The mortgagee 
acquired his interest after the sale, but 
both the Courts below have held that as 
the application was a joint one and the 
judgment-debtor clearly was entitled to 
apply, the factof his joining another person 
with him did not invalidate his application. 

A preliminary objection is taken that no 
second appeal lies. This objection is clear- 
jy well-founded and must prevail. The 
order was passed under O. XXI, r. 92, ©, 
P.C. From this order one appeal is speci- 
ally provided for by O. XLIII, r. 1 (7). 
By s. 104 (2) no second appeal is permit- 
ted in such a case, The appellant asks in 
the alternative that his application may 
þe treated as one in revision, but the 
facts are not such as to bring the case 
within the provisions of s. 115 of the OU. 
P.C. Holding that no second appeal lies 
I dismiss the appeal with costs. ; 


2, K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp Crvin APPEAL No. 607 oF 1923. 
March 27, 1925. 
Present :—Mr. Justice Stuart and 
Mr. Justice Boys. 
Firm BALRAM DASS-FAKIR . 
. CHAND—P aintTIFF—APPELLANT 
l versus 

Tas GREAT INDIAN PENINSULA 
RAILWAY COMPANY-—DERENDANT 


— RESPONDENT. 

Railway Company—Carriage of goods—Risk Note 
Form “B”"—Goods sent in waggon sealed with paper, 
string and wax—Loss of goods—Wilful neglect. 

Where a Railway Company is aware that overa 
certain section of their line it isa common incident 
for seals of waggons to be broken and goods to be 
stolen therefrom, it is guilty of wilful neglect. in 
sending a waggon over along section of the line, 
where the train would have to travel at night and 
stop atall sorts of sidings sealed only with paper, 
string and wax. Where in sucha case the seal¢are 
broken and the goods are lost, the loss must be 
ascribed to the wilful neglect of the Company. [p. 561, 
co 


B. N. W. Railway v. Firm Manorath Bhagat-Dhian 
Ram, 84 Ind. Oas. 794; 22 A. L. J. 1035; L. R. 6 A. 24 
Civ.; (1925) A. I. R. (A.) 172 and. Bengal and North- 
Western Railway Company v. Haji Mutsaddi, 7 Ind. 
Cas. 160; 7 A. L. J. 833, relied on. 


Second appeal from a decree of the 
District Judge, Ghazipur, dated the 13th 
January 1923. 

Dr. M. L. Agarwala, for the Appellant. 

Mr. Ladli Prasad Zutshi, for the Re- 
spondent. 


JUDGMENT.—In this case a firm 
called Balram Das-Fakir. Chand carrying 
on business at Rasra in the District of 
Ballia sued the G.I. P. Railway Company 
for compensation to the amount of 
Rs. 1,271-8 on account of the price of two bales 
of yarn with interest thereon on the allega- 
tion that they delivered these goods to the 
G. I. P. Railway Company at Victoria 
Terminus at Bombay to be transported to 
and delivered at Rasra in the District of 
Ballia and that the Railway Company failed 
to deliver the goods in accordance with 
their contract. 

It is admitted that the goods were sent 
under theowner’s risk Note B. That risk 
note isno longer in current use but with 
that fact we are nof concerned; nor with the 
question of what may be the effect of our 
interpretation of the old rules on any new 
risk notes that may now be in force. 

It is clear that prima facie the plaintiff 
was entitled torecover damages against the 
Railway Company and the Rajlway Oompany 
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could only escape by ‘proving that they are 
freed from responsibility by the Risk Note 
Form B. Next it is clear that it is for the 
Railway Company to establish “loss”. 

The First Court held that no loss was 
established. The lower Appellate Court 
held that the Railway had succeeded in 
proving loss. On this point we are inclin- 
ed to agree with the lower Appellate Court 
though not-for the reasons stated by it. 


It appers established by the evidence 
of Mahadeo a Foreman at Victoria Terminus 
that he put these bales into a waggon 
No. 7552 and sealed it; that the waggon 
was sealed for transit to Allahabad City 
which means that it was a complete waggon 
which would not except under very ex- 
ceptional circumstances be opened in the 
ordinary course of Railway business until it 
arrived at Allahabad City. The waggon 
was then sent to Wadi Junction and attach- 
ed to a train which was there made up for 
Allahabad, Mahadeo the Foreman further 
states that in that waggon he placed 43 
packages. 


The next information we have is that at 
a station called Pachora on the G I.P. 
Railway the guard noticed that the doors 
of the waggon were open and of course 
the seals broken. As to the nature of 
these seals we shall have something to say 
presently. He drew to this the attention of 
a Railway servant Chintaman Gopal, who 
is described as a number taker. Apparent- 
ly this was not the only waggon of which 
the seal had been broken because Chinta- 
man received instructions from the guard 
to re-seal a number of waggons including 
this particular waggon. Chintaman says 
in his evidence that the ticket on the wag- 
gon indicated that there were only 38 
packages in the waggon, but we think that 
there is no doubt that the evidence of 
Mahadeo the Loading Foreman at Victoria 
Terminus to the effect that he put in 43 
packages, evidence which is supported by 
his registers, should be accepted. 

Nothing further appears to have been 
done at Pachora at all, but later at 
Allahabad the packages were counted 
and it was found that there were only 38. 
They were re-counted at Allahabad because 
of the transhipment that was necessary if 
they were to go by the B. N, W. Railway to 
Rasra, It is further established that at 
Allahabad amongst the 38 packages found 
in the wdggon there were not to be found 
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the two bales belonging to the plaintiff 
which Mahadeo had put in at Bombay. 

The Railway's case, therefore, is a case of 
“loss”; that having established that they 
put the bales into a waggon that was sealed 
at Victoria Terminus for Allahabad and 
having established that those packages 
were not in the van at Allahabad and that 
the seals had been found to be broken at 
Pachora and the door open they have proved 
that the packages have been lost. 

It was suggested to us at one time that 
there was nothing to show how the waggon 
might have been handled or the packages 
handled at Wadi Junction or anywhere else 
enroute; that the packages might have been 
taken out inadvertently and possibly sold 
by the Railway Company as unclaimed 
property in which case the price would 
still be in their hands but we do not think 
that this would be ajustifiable assumption 
against the Railway. They could not be 
expected to produce a witness from every 
station to say that the packages had not 
been handled at the station or the seals 
broken. 

We hold, therefore, that the inference 
which the Railway asks us to draw that 
they have established “loss” is an inference 
which we ought to draw, though, as we 
have said, for reasons other than those 
stated by the lower Appellate Court. 

But we feel that we cannot and should 
not leave this part of the case without ex- 
pressing the strongest disapproval of the 
way in which the Railway Company treat- 
ed the claim of the plaintiff at the outset. 
The Company deliberately replied to the 
plaintiff that they had duly delivered ‘his 
goods to the East Indian Railway and this 
statement they made not merely by in- 
advertence once but deliberately repeated ` 
a second and a third time. We have 
neither been shown nor have we found any 
evidence to justify these letters and even 
if the statement was not known by the 
Company’s servants to be false, it was at 
least made without any proper inquiry and 
with the most reckless disregard of the 
truth. If the intention of it was not 
deliberately to direct the plaintiff on to 
the wrong track, it was almost certain to 
have that result. Such conduct of the 
negotiations upon a claim calls for the 
Strongest condemnation. 

The next question is whether the plaint- 
iff has established wilful neglect by the 
Railway Administration or by its servants 
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so as to justify him in claiming that the 
Railway Company are not free even under 
the terms of the risk note from’ respon- 
sibility. This plea of wilful neglect has 
been taken all through and we may refer to 
clause 8 of the grounds of appeal to the 
lower Appellate Court.” The lower Court 
appears not to have dealt with this plea 
at all but it is open to us to’ deal with it as 
we have all.the materials before us. ` 

Ib is in the evidence of thé guard that 
some two or three days before as is shown 
-by an entry in his journal’ the seals of 
waggons on his train were found to be 
broken in very similar circumstances. It is 
also clear from cases to which ‘we will refer 
that the finding of broken seals is to' put it 
at its lowest at least not an uncommon in- 
cident. 

The question, therefore, arises whether the 
Railway were not guilty” of wilful neglect in 
. sending a waggon hundreds of miles during 
which the train would have to travel at 

night and stop at all sorts of sidings, 
sealed only, as we have it established in 
the. evidence of Mahadeo, the Loading 
Foreman, with paper, string and wax. 

Even if a finding in similar circum- 
stances had not previously been arrivéd at 
by-this Court we should have been inclined 
to hold that this was wilful neglect on 
the part of the Railway. In support of 
this view we need only-refer to B.N. W. 
Railway v. Firm Manorath Bhagat-Dhian 
Ram-(i) and Bengal and- North-Western 
Railway Company v.. Haji Mutsadda. (2). 
‘We hold therefore that there was “wilful 
neglect’ by the Company and that this 
appeal shouldbe allowed and we accord- 
ingly allow it with costs on the higher 
scale. 

Z. K. Appeal allowed. 

(1) 84 Ind. Cas. 22 A. L. J. 1035; L. R. 6 A. 24; 
des) A I. R. (4) 17 i 

(27 Ind. Cas. 160; 7 7 A. L. J. 833. 





NAGPUR J UDICIAL COMMIS- 
SIONER’S COURT. 
Civi Reviston No, 177-B or 1922. 

i September 30, 1924.. 
Present:—Mr. Kotval, A. J. C. 
SADASHEORAOQ—APPLICANT - 

versus 


KALUSINGH—RegsponDENT. 


Hindu Law—Damdupat, rule of, applicability of— — 
Bond-—Debtor agreeing ta re~pay principal and sawai 
with interest--Amount, maximum, recoverable, 


“36” 


SADASHEORAO v, KALUSINGEH. 


if stating as follows : 


ant. 
are now dué on the bond but claims 
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Defendant executed.a bond in favour of the plaint- 
—I have, borrowed from you 
a debt of Rs. 136 principal, Rs. 34 is sawai thereon, 
the total amounts.to Rs. 170." The bond then went 
on to specify the mode of payment. In a suit to 
recover the principal and interest: 


~- Held, that the principal amount borrowed under 


the bond „was only Rs. 136 and thatthe sum of Rs. 34 
was prospective inferest and that the plaintiff was; 


‘therefore, entitled. under: the rule of -damdupat to 
‘recover only ‘double the .amount of Rs. 136 and not 


double the amount ‘of Rs. 170.. 

Civil revision from the.decree of the. 
Judge, Small Cause Court, Amraoti, ‘dated 
the 12th September 1922. 

‘Mr.’ A. V. Zinzerde, for the Applicant: 

J UDGMENT.—The defendant execut- 
ed a bond in favour of the plaintiff the 
terms whereof now material are as fol- 
lows :—- 

“I have borrowed from you a debt of 
Rs, 136 principal; Rs. 34 is sawat thereon. 
The total amounts to Rs. 170—in- words 
one hundred and seventy—Government cur- 
rency. The amount is payable in five in- 
stalments, four yearly instalments of Rs. 35 
each and the last instalment of Rs. 30. 


“In all the five instalments are to be paid 


as follows......... I will pay.the above -instal- 
menis in due time every year: If an 
instalment is defaulted, I will pay interest 
on the defaulted. instalment at 2 per 
cent. per mensem from the due date 
until full satisfaction of the amount. If 


two instalments are defaulted, I will satisfy 


the full. amount with penal interest in a 
lump without putting forth a plea as regards 
instalments to ‘Tall due, ‘I will’ raise no 


objection to this.” 


No payment was made. by, the defend- 
The plaintiff states that Rs. 400-12-0 


Rs. 340 only as the damdupat of Rs. 170. 


The Trial Court has awarded him Rs. 272, 


the double of Rs. 136. 

The only question now is whether: the 
plaintiff is entitled to Rs. 340 orto Rs. 272 
only. The plaintiff relies upon Suka- 
lal v. Bapu Sakharam (1) and contends 
that he is entitled*to Rs. 340: This rul- 
ing does not help the plaintiff. It is 
authority. only fdr. the proposition that 
interest in arrear may be capitalized by 
subsequent agreement. Here the interest 
added to’ the ` ‘principal is not already 
due. It is expressly stated that the amount 
of Rs. 136 is-the-principal and. Rs. 34-.the 
sawal or prospective interest fixed accord- 
ing to practice common among money- 


(1) 24 B. 805; 2 Bom, L. R.-18; 12 Ind. Dec, (N. 5.) 788, 
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lenders at a quarter of the principal. The 
amount of Rs. 84 isnot capitalized. It is 
fixed as the total amount which is to be 
paid for interest provided the debt is 
discharged in a particular manner. The 
contract is in effect to pay definite por- 
tions of the principal and interest at cer- 
-tain intervals. In my opinion Rs. 136 
is the principal and the plaintiff is en- 
titled to damdupat of that sum only. The 
application is dismissed. No order as to 
costs. 


Z, K, Application dismissed. 


_* LAHORE HIGH COURT. 
First Civin ArrsaL No. 2730 or 1924. 
December 11, 1924, 
Present:—Mr. Justice Abdul Raoof 
and Mr. Justice Jai Lal. 
SHAROMANI GURDWARA 
PARBANDHAK COMMITTEE, 
AMRITSAR, AND ANOTHER— DEFENDANTS 
-~—APPELLANTS 
VETSUS 
Mahant DHARAM DAS AND oTHERS— 
PLAINTIFFS—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XL,r. 1 
—Receiver, appotniment of—Discretion of Court, how 
to be exercised—Appointment, when to be made, 

The jurisdiction to appoint a Receiver must not be 
exercised lightly but should be exercised most 
cautiously. The relief by way of appointment of 4 
Receiver is not one ex debito justitie .but one which 
is purely within the judicial discretion of the Court. 
The power should not generally be exercised asa 
matter of course, and it isnot a reason for allowing 
an applicatton for the appointment of a Receiver that 
it could do no harm to appoint a Receiver. The 
appointment of a Receiver is in many cases a matter 
for the most serious consideration, for the Court 
taking possession at the instance of a plaintiff may 
be doing wrong, in some cases, irreparable, to the 
defendant. For if the plaintiff were to fail in 
establishing his right the Court may by its interim 
interference have caused mischief to the defendant 
for which the subsequent restoration of the property 
may afford no adequate compensation. [p. 564, col. 2.1 

Before appointing a Receiver in any particular case 
the Court must take the whole circumstances of 
the case into consideration and then decide whether 
jt would be just and convenient to appoint a Receiver, 
[p. 565, col. 1] 

Kadir Bakhsh v. Ghulam Mohammad, 55 Ind. Cas. 
50; 2 U. P, L. R. (L.) 56; 30 P. W.R. 1920, referred to, 


First appeal from an order of the Senior 
Sub-Judge, Sheibkupura, dated the 23rd 
August 1924, ` > 
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Messrs. Moti Sagar, Dalip Singh, Kharak 
Singh and Amar Singh, for the Appellants. 

Bakhshi Tek Chand, Messrs. Badri Das 
and Jagan Nath, for the Respondents. 

JUDGMENT.—This is an appealunder 
0. XLII, r. 1, cl. (s) of the C. P. C., from 
an order appointing a Receiver, and it has 
come before us for decision under the iol- 
lowing circumstances:—The appeal was 
admitted by the learned Chief Justice on 
the 3lst of October 1924. An application 
was made to him on the same date with a 
prayer that the order appointing a Receiver 
should be suspended. Upon that applica- 
tion the learned Chief Justice made the 
following order:— 

“Notice to show cause why the operation 
of the order appointing a Receiver should 
not be suspended pending the decision of 
the appeal. Letan ad interim order issue.” 
After service of notice the matter came up 
for disposal before the learned Chief Justice 
on the 28th November 1924. The learned 
Chief Justice, being of opinion that the 
matter was of some importance and that 
there would most likely bea Letters Patent 
Appeal if he decided the case sitting singly, 
referred it to a Division Bench. When the 
miscellaneous matter came before us 
and certain arguments were addressed to 
us we thought it necessary to hear the 
appeal itself as some of those arguments 
necessarily related to the question raised in 
the appeal itself. We made an order ace 
cordingly and the appeal has come before 
us for hearing. Gounsel on both sides have 
argued the case with ability and care, and 
we have row to give our opinion as to whe- 
ther the order appointing a Receiver should 
be maintained or not. It is necessary to 
give the facts relating to this litigation with 
some minuteness. 

There is a place called Nankana Sahib 
Situated at a distance of about 50 miles 
from Lahore. ' There exists a gurdwara 
which is known by the name of janam 
asthan. It is an institution which has 
always been presided over by mahants. One 
Narain Das was the mahant or the manager 
of this institution in the year 1921. On 
the 20th of February 1921a large number 
of Sikhs visited the gurdwara and in con» 
sequence of a dispute between the visitors 
and the mahant some of them were murder- 
ed. Next day, i.e. the 2lst of February 
1921, Narain Das was arrested, soon after 
tried for offences under s. 302 of the Indian 
Penal Code and convicted, In connection 
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with what had occurred at the gurdwara 
the Commissioner of the Lahore Division 
happened to be in Nankana Sahib and he 
handed over the possession of the gur- 
dwara to the Sharomani Gurdwara Par- 
bandhak Committee. Ever since then the 
association just mentioned has continued 
in possession. It is admitted that the 
society was registered under the Societies 
Actin April 1921. On the 12th of Novem- 
ber 1921 the present suit was instituted 
in which possession, declaration and in- 
junction were claimed, and a prayer for 
the recovery of mesne profits was added. 
It appears that, while in jail, Mahant Narain 
Das executed a deed of trust by which 
Kartar Singh, Dharam Das and Lachhman 
Das were appointed trustees for the man- 
agement of the gurdwara, Lachhman Das 
having declined to act the two remaining 
trustees elected one Nihal Das as a 
co-trustee, 

Now, the plaintiffs in the present suit 
are Deva Das, Ralia Ram, Gopal Das, Ram 
Saran, Punjab Das, Ladha Ram and one 
Daya Ram in addition to the three trustees 
mentioned above. The last named plaint- 
iff Daya Ram is stated to be a chela of 
Narain Das. On the same date on which 
the plaint was filed in Court an applica- 
tion for the appointment of a Receiver was 
made. This application was presented by 
Mr. Pindi Das as the Advocate of the 
plaintiffs. The application was not accom- 
panied by an affidavit, but a number of 
affidavits were filed on the 6th of January 
1922. Notice was issued upon that ap- 
‘plication and the defendants appeared to 
show cause. Onthe 4th of May 1922 Mr. 
Asad Jan. Senior Subordinate Judge, dis- 
missed the application after considering 
the grounds upon which a prayer for the 
appointment of a Receiver had been made: 
but curiously enough he remarked in his 
judgment that the application was pre- 
mature. On the face of the order it is 
quite clear that the learned Judge did not 
-attach any importance to his opinion that 
the application was premature, because, 
as already observed, he dealt with the 
application on the merits, and being of 
opinion that there was no waste proved, 
held that it was not a case in which a 
Receiver should be appointed. On the 
15th of February 1924 another application 
was made by Deva Das and Ralia Ram for 
the appointment of a Receiver. This ap- 
plication was not supported by any affidavit 
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and no order appears to have been passed 
on this application, A third application 
was madeon the 7th of June 1924 which 
was supported by an affidavit: of Deva 
Das. The Court made the following order 
upon that application: “Case adjourned to 
ist August 1924 for argument.” Apparently 
no notice was ordered to be issued upon 
this application, and, though the Pleaders 
of the parties were present in Court and 
their presence was recorded on the file 
of the suit, it does notappearthat any notice 
was givenof this application to the Pleaders 
of the defendants or that they were present 
at the time the application was presented. 
Before any order could be passed upon 
this application a fourth application was 
presented on behalfof the plaintiffs on the 
15th of July 1924. No affidavit, however, 
was filed in support of the allegations made 
in this petition. The Court recorded the 
following order upon this application:— 
“Notice be served upon the Pleaders of 
the defendants for appearance on the date 
fixed in order that they may show cause 
why the application for the appointment 
of a Receiver should not be granted. Notice 
to the Pleaders to issue under O. III, r. 5 
of the C. P. 0.” 
The hearing of the case was fixed for the 
Ist and 2nd of August 1924. The applica» 
tion of the 7th of June 1924 was also order- 
ed to come up for hearing on the first of 
these dates. Evidently, therefore, by the 
order of the lith of July 1924 the Court 
meant the fourth application also to come 
up on the lst and 2nd of August 1924, and 
the defendants were ordered to show cause 
then. Notice was served on Sant Singh on 
the 19th of July 1924 and that on Sardar 
Pritam Singh, Vakil, on the 20th of July 
1924. On the Ist and 2nd of August 1924, 
however, the applications could not be taken 
up and disposed of. The hearing of the 
case was adjourned to the 16th of August 
1924 but no order was made on the applica- 
tion itself. On the datefixed the defend- 
ants presented an application asking the 


Court to allow them an opportunity to pro- >- 


duce their evidence of rebuttal. An affidavit 
was filed by the defendant Uttam Singh. . 
Mr. Badri Das made a statement on behalt 
of the plaintiffs, while Sardar Pritam Singh. 
made his statement on behalf of the de- 
fendants. Asa great deal of argument has 
been advanced as regards this statement it 
is necessary to give it in extenso in this 
order. It is as follows; — 
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“Phe plaintiffs’ application for appoint- 
ment of Recéiver is supported by an 
affidavit which alleges we are spending 
the income of the dera for other purposes, 
and that we are spending very little om the 
dera itself, and that: we have not money 
enough to. pay the plaintiffs in case of a 
decree. We wish to rebut these allegations 
by evidenceand also to show that the mode 
of, worship has not been changed. To-day 
we were required only to meet plaintiffs’ 
application, so we have no evidence pre- 
sent and strongly urge that we should be 
given a. date to produce our euidence. We 
wish. to ‘show by our accounts that the Com- 
mittee is possessed of lakhs of rupees de- 
posited in -Banks, and could easily meet 
plaintifis’ decree’ if passed. “We also wish 
to show the accounts ofthe income and ex- 
perditure at the gurdwara. We have 
spent a great deal on improvements to the 
gurdawara. I can't give an approximate 
figure as to the ‘income of the gurdwara 
lands and other income. Some surplus from 


the income has been spent on purchasing - 


lands at Nankana for the gurdwara. -I 
can't say if there is any more surplus, and 
if there is where it is invested or deposited. 
Nothing, from the gurdwara income has 
been spent on jathas. : I do not know whe- 
ther the gurdwara makes any contribution 
tothe Committee. The accounts will clear 
all these points, but we have none of the 
accounts here to-day.” 

Fhe Court below did not accept the ap- 
plication for postponement and made the 
following order :— 

“The object of presentation of the appli- 
cation by the defendants -at this stage of 
the case is that the month of September 
may. expire in production of the evidence; 
but the plaintiffs state that this month is 
considered as important for appointment of 
a Receiver because the contracts are renew- 
ed in-this month. No opportunity is given 
for production of evidence. If a Receiver 
imappointed the defendants will be at liber- 
.~ ty -and. will havé ample time to prove the 
invalidity .of the -appointment of the 
Receiver by nieans of evidence. Thus they 
will have sufficient time to have the ap- 
pointment of the Receiver cancelled if aný 
“is. made. 

- On the same date a further application 
was made. to the Court to postpone the case 
to enable the defendants to make an appli- 
cation.to the High Court for the transfer 
ef the case from the Court of the. learned 
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Senior Subordinate Judge. Upon this ap- 
plication the Court made the following 
order :- 

“Ifa ER is appointed he will not be 
able to do anything as regards collecting 
dues from tenants till November or Decem- 
ber, and no immediate harm to the defend- 
ants will accrue. The High Oourt will 
open early in October, and they may seek 
their remedy then.” 

The reasons stated in the two orders ap- 
pear to be somewhat inconsistent, though 
they were passed on the same date. The 
result was that the Court proceeded to hear 
arguments of the parties and made the 
order appealed against. 

in argument before us both the parties 
have reliéd upon a large number of author- 
ities for the purpose of showing under 
what circumstances and on what grounds 
the Courts should appoint a Receiver. It is 
not necessary to refer to each of those cases 
because they are numerous. The principles 
are so well-recognized. that it is not neces- 
sary to consider or repeat the reasons which 
are stated in the various cases. Itis-enough 
to refer to a passage in the well-known work 
“Woodroffe on Receivers.” At page 89 
the law on the subject is thus stated :— 

-“In the first place, the jurisdiction thus 
‘given must not be lightly but most cautious, 
Ty exercised. The relief isnot one ex debito 
justitie, but one which is.purely within 
the judicial discretion of the Court. The 
power to appoint a Receiver is not to be 
generally exercised as a matter of course, 
and it is not a reason for allowing an 
application that it can do no harm to 
appoint a Receiver. The appointment 
of a Receiver is in many cases a matter 
for the most serious consideration, for 
the Court vy taking pcssession at the 
instance of a plaintiff may be doing a 
wrong, in some cases irreparable, to the 
defendant. For if the plaintiff should 
eventually fail in establishing his right 
the Court may, by its interim interfer- 
ence, have caused mischief to the defend- 
ant for which the subsequent restoration 
of ‘the property may. afford no adequate 
compensation.” 

Having these principles before us we have 


to examine the circumstances of. this. case 


and give our opinion as to whether the order 
appointing a Receiver passed by the learn- 
ed Judge of the Court below on the grounds 
mentioned i in his order can be sustained, 
Mr, Tek Chandin his argument relied 


f 


‘the case of the plaintiffs. 
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„upon the decision in the case of Kadir 
-Bakhsh v. Ghulam Mohammad (1), and urged 
that, where a Court, after 


considering 
all the circumstances of the case, has 


thought it fit to appointa Receiver an Ap- 


‘pellate Court should not ordinarily interfere 
with the order. But this decision also points 


out the grounds upon which alone a Court 


can grant injunction. The rule is thus 


summed up in the head-note :— 


“Before appointing a Receiver in any 


_particular case the Court must take the 


whole circumstances of the case into con- 
sideration and then decide whether it 


. would be just and convenient to appoint a 
_Receiver.” 


It has been contended by Mr. Moti Sagar 


‘that in this case the Court below refused to 
-take into consideration the whole of the 


circumstances of the case, inasmuch as it 


‘refused to allow the defendants to produce 
. their documentary and oral evidence to 
rebut the case put forward by the plaintiffs. 
‘Mr. Tek Chand has contended that the 


defendants had sufficient opportunity for 


‘producing evidence and, if they did not do 
‘so, they were themselves to blame. 


In the 
light of the arguments addressed to us by 


.Oounsel of both the parties on this parti- 
cular point we have carefully examined the 
` proceedings before the lower Court and have 


come to the conclusion that under the pecu- 
liar circumstances of this case the Court 


‘below would have exercised a better dis- 


cretion ifit had allowed the defendants to 
produce their evidence in order to rebut 
The examination 
of the record discloses to us a lamentable 
state of affairs. As we have already pointed 
out Mr. Asad Jan, while dismissing “the 
first application, described it to be prema- 
ture and yet went into the facts of the case, 
considered all-the allegations and dismissed 
the application on the merits. The second 
application thai was made on the 15th of 
February 1924 admittedly remained on the 
record without any final order being made 
uponit. The application of the 7th of June 


-1924 bears an order by the Court which, to 


say the least, is as vague as if could be. 
The order is that “the case to comeon the 
lst of August 1924 for argument.” 

It is contended by Mr. Dalip Singh with 
some force that, inasmuch as the first ap- 
plication for the appointment of a Receiver 
had been dismissed on the merits by Mr. 
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Asad Jan, the Court had probably fixed the 


-date to enable the plaintiffs to satisfy the 


Court by argument that a second applica- 
tion could be made for. the appointment 
ofa Receiver upon the same facts. It is 
very difficult to understand what: really 
the learned Senior Subordinate Judge 
meant; but itis. possible that on. account 
of the vagueness in the order the defendants 
were misled. It is also contended on-hehalf 
of the defendants that no notice of this 
petition was given to either of the defen- 
dants or their Pleaders. Then again it is 
argued with some force that, although the 
lst of August 1924 was fixed for argument, 
the application was not heard on that date 
and the 16th of August was fixad for the. 
hearing of the suit as wellas the application. 
Now, having regard to this state of affairs 


the defendants, in our opinion, were qtiite 


justified in asking the Court to allow them 
an opportunity to produce evidence to rebut 
the allegations of the plaintiffs. The state- 


“ment of the Pleader before the Court made 


it quite clear that the defendants wanted to 
produce both documentary and oral evi- 
dence to rebut all the allegations made by 
the plaintiffs in support of their application 
for the appoinment ofa Receiver, In this 


Court further affidavits have been filed both 
on behalf of the appellants and the respon- 


dents. On behalf ofthe appellants an aff- 
davit has been filed and sworn to ‘by Buta 


‘Singh in which the material allegations 


made on behalf of the plaintiffs are dénied, 
and itis positively stated that accounts of 
the income and disbursement relating to the 
institution in question are separately’ kept 
and tne defendants are possessed of sufficient 
funds. It is stated before us on behalf.of 
the appellants that if an opportunity be 
given to them now they will produce all 
the account books which are regularly kept. 
Itis also stated that the accounts have been 


‘regularly audited. We have not the least 


doubt that if the learned Judge of the Court 
below had allowed the defendants to pro- 


‘duce their accounts and other evidence he 
‘would have been in a better position to re- 


cord an order to which possibly no excep- 
tion could be taken on the strength of the 
rulings which have been cited at the bar 
by both the parties. Because the defend- . 
ants were not allowed to bring’ before the 
Court all the materials upon which they 


“wanted to rely, it has been contended that 
. the Court did not enquire into all the -cir- 
cumstances before recording this-order. 
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'- Mr, Tek Chand, however, has contended 
‘that, even admitting that sufficient oppor- 
‘tunity was not afforded to the defendants 
to produce their evidence and that the 
order upon that ground is defective, it 
will not serve any useful purpose to 
remand the case because on account 
of a certain notification of Government 
the defendants cannot legally manage 
the affairs of the gurdawara. He has 
referred to Punjab Government Notifica- 
‘tion No. 28772, dated the 12th of October 
: 1923 issued under the Criminal Law Amend- 
‘ment Act of 1908 and has contended that 
the effect of this notification is that it 
‘has become impossible for the defendants 
‘to carry onthe work of the management 
-of this institution. He, therefore, argues 
that to allow the management of the in- 
‘stitution to remain in the hands of the 
Sharomani Gurdwara Parbandhak Com- 
“mittee will not be wise or proper. The 
‘solution of the question whether the de- 
‘“fendants can carry on the work of manage- 
‘ment will very much depend upon the 
‘result ofthe investigation which may be 
‘made on the strength of the evidence to 
be produced bythe defendants. We are 
‘not prepared ‘on the materials before us 
-to hold that merely by reason of the notifi- 
cation of the Government they have become 
‘incapable of managing the affairs of this 
' religious institution. In fact by a com- 
“munique of the 15th of October 1923 the 
Government removed any doubt that might 
havearisen. It is stated in that communique 
that “at the same time the Parbandhak 
Committee and Akali Dal with their sub- 
‘ordinate organization have been declared 
to be unlawful associations within the 
‘meaning of the Criminal Law Amendment 
‘Act of 1908, It is not proposed to proceed 
‘under that Act against any persons who 
‘confine themselves to purely religious 
‘activities, but action will be taken against 
‘persons covered by the declaration who 
‘continue to act in a manner dangerous to 
the maintenance of law and order and to 
‘the public peace. The action taken is 
in no way directed against the movement 
‘for the reform of Sikh shrines so long as 
‘that movement is conducted according to 
law.” If any doubt existed on this point, 
it must have been dispelled from the minds 
of the defendants by this communique. 
It is definitely stated before us on be- 
“half of the appellants that the affairs of 
the institution are satisfactorily managed, 
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and the accounts regularly kept and audit- 
ed. If the defendants are in a position to 
show all this, the Court will be ina posi- 
tion to judge whether the affairs of the 
institution are properly managed, and whe- 
ther the income is properly kept and 
accounted for. We are, therefore, of opinion 
that further opportunity should be allowed 
to the parties to produce evidence in sup- 
port of their allegations. The order, as 
it stands at present, has not been made 
after the consideration of all the circum- 
stances and must be set aside. 

We accordingly accept this appeal and 
setting aside the order of the Court below 
remand the case for decision upon the 
merits with due regard to the observations 
made in our judgment. Costs to abide the 
result. ; 

At the close of his argument Mr. Tek 
Chand put forward a number of alternative 
considerations and asked us to either order 
the defendants to deposit in Court 
Rs. 65,000 which they allege they have 
collected after the order of the learned 
Chief Justice of the 28th of November 1924, 
or take sufficient security from them for 
the income of the estate or appoint an 
adinterim Receiver during the pendency 
of the proceedings in the Court below. 
We are not prepared to accept any of 
these suggestions because we are not 
possessed of sufficient materials upon which 
we may be persuaded to make an order 
with respect to any of these prayers. The 
defendants, as mentioned in the judgment, 
did not take possession of the property by 
force or fraud. They were peacefully put 
in possession by the Commissioner of the 
Lahore Division, and unless a good case is 
made out to oust them either permanently 
or temporarily they must be allowed to 
remain in possession. As this very question 
is going to betried by the Court below, we 
do not think it will be advisable for us to 
make an ad interim order of the kind sug- 
gested by Mr. Tek Chand. As matters at 
present stand we are unable to express any 
Opinion one way or the other. 

Z.. K, Case remanded, 
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| OUDH JUDICIAL COMMIS- 
_ SIONER’S COURT. 
SECOND Orvin APPEAL No. 190 oF 1924, 
March 16, 1925, 
Present:—-Mr. Daniels, J. C. 
FATEH BAHADUR SINGH-— 
DEFENDANT-—APPELLANT 
l versus 
Thakur SHEO DARSHAN SINGH— 
PLAINTIFF— RESPONDENT, 
. U. P. Land Revenue Act (IIT of 1901), s. 238 (k)— 
' «Partition—Compromise regarding allotment of plots— 
Compromise not given effect to in final allotment— 


Confirmation of partition—Title based on compromise, 
whether can be recognised. 

| ' During the course of certain partition proceedings 
a compromise was arrived at between the parties 
according to which the plot in dispute was to go to 
the defendant in place of twoother plots which were 
to goto the plaintiff. At the final allotment of the 
‘land inthe partition which was subsequently con- 
‘firmed the plot in dispute was allotted to the 
plaintiff. Plaintiff sued for possession of the plot 
allotted to him and defendant resisted’the suit on the 
. ground that under the compromise he was entitled to 
‘retain possession of the plot : , 

' Held, that the defendant's claim was barred by the 


provisions of s. 233. (i) of the U. P. Land Revenue 
‘Act. 


| Appeal against the judgment and decree 
of the Subordinate Judge, Barabanki, dated 
the 6th February 1924, confirming that of 
‘the Munsif, Ramsanehighat, dated the 27th 
October 1923. 


Mr. Moti Lal Saksena, for Mr. Bhawani 
‘Shankar, for the Appellant. 

Mr. Ram Bharose Lal, for the Respond- 
ent, 


JUDGMENT.—This appeal arises a 
‘question of the applicability of s. 233 (k) 
of the Land Revenue Act. The facts are 
quite clear. At the final allotments of land 
in the partition which was confirmed on 
3rd November 1916, the plot in dispute, 
“No. 528/2, was allotted to the plaintiff- 
. respondent. Prior to this in the course of 
the partition proceedings a compromise had 
‘been entered into between the parties 
_according to which this plot was to go to 
‘the defendant-appellant in place of two 
‘other plots which were to go to the plaintiff. 
“The learned Munsif ‘came to the conclusion 
‘that this compromise was not, given effect 
“to by the parties and remained a dead 
` letter. However, that might be-it is quite 
. certain that it was not given effect to in 
the partition record, and that the final 
allotment of land, -which was confirmed by 
.the Collector, gave this plot to the plaintiff. 
Under these circumstances s, 233 (k) clearly 


PANCHANON SARKAR V. BASANTA KUMARI DASY, 


567 


bars the claim, and I accordingly dismiss 
the appeal with costs. 


Z. K, Appeal dismissed. 
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CALCUTTA HIGH COURT. 
‘APPEAL FROM APPELLATE DHORER 
No. 1978 or 1922. 

March 11, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Cuming. 
PANCHANON SARKAR anp oTHERS— 
DEFENDANT8—APPELLANTS 
versus 
Rani BASANTA KUMARI DASI 


AND OTHERS—RESPONDENTS. e 

Limitatian Act (IX of 1908), Sch. I, Art. 14Q—~ 
Alluvion and diluvion—Suit for possession after dis- 
possession—Plaintiff, what must prove—-Submerged 
lands—Constructive posséssion. 

A suit for recovery of possession after dispossession 
is governed by Art. 142 of Sch. I to the Limitation 
Act, and the plaintiff must show that he was in 
possession within 12 years of the date of the suit. 
The rule is equally applicable to suits in respect of 
diluviated lands. [p. 568, col. 2.) . 

Rakhal Chandra Ghose v. Durga Das Samanta, 67 
Ind. Oas. 673; 23 ©. W. N. 724; (1992) A. L R. (C.) 557 
and Rani Hamanta Kumari Debi v. Maharaja Jaga- 
dindra Nath Roy Bahadur, 10 O. W. N. 630; 3 A. L. 
J. 363; 8 Bom. la. R. 400; 1 M. L. T. 135; 16 M. L. J. 
272 (P. 0.), followed. ' 

On dispossession ofa trespasser by flood . the con- 
structive possession of the land reverts to the true 
owner. The true owner means a person who has a 
subsisting title tothe land even thoughhe may be 
out of possession. [p. 569, col. 1.] 

Therefore the mere fact that diluviated lands have 
emerged within 12 years of the suit would not entitle 
a plaintiff, who merely proves his title to them at 
some remote period, to a decree for possession. The 


. plaintiff must further prove that.his title subsisted 


at the time of the diluvion. [ibid.] 

Appeal against a decree of the District 
Judge, Jessore, dated the 18th April 1922, 
modifying that of the Subordinate Judge 
of that District, dated the 20th of April 
1921. 

Babus Surendra Nath Guha and M. 
Nuruddin Ahmed, for the Appellants. 

Babus Joges Chandra Roy, Ramani 
Mohan Chatterji. for the Respondents. 

JUDGMENT. 

Cuming, J.—The facts of this appeal 
are as follows:— oo 

The plaintiff in the suit ‘sued for re- 
covery of possession of certain chur lands. 
His case was that the land in dispute 
formed part of his zemindari Mouza Arara. 


“The land had been washed away sometime 
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after the Revenue Survey and from the year 
1310 (October 1903) began to reform- and 
the plaintiff took possession and remain- 
ed in possession through a tenant. This 
tenant's holding was sold in execution of 
a decree for rent and purchased by the 
plaintiff. When he went to take possession 
in 1318 (1911) he was resisted by the de- 
fendants. Hence the suit which was in- 
stituted on the 6th October 1915. The de- 
fence was that theland in suit appertained 
to the defendants’ Mouza Chur Lankar, that 
the plaintiff never possessed these lands. 
The land had reformed 30 years before the 
‘date of suit and the defendants had ac- 
quired a title by adverse possession. 

The Trial Court: found that the suit was 
barred by limitation. The plaintiff had 
failed to prove that the land had reformed 
in 1310; on the contrary they had reformed 
"30 years ago and defendants had been in 
‘possession all the time. The plaintiff had 


failed to prove that he had been in posses- 


‘gion ‘within 12 years. of the date of suit. 
‘and hence he dismissed the suit. 

` -On appeal to the District Court the 
-learned District Judge held that the plaint- 
iff had established his right. and title to 
-18 bighas of the disputed land which were 
.a reformation in situ of his estate Mouza 
„Arara. He held’ that the lands were re- 
‘formed: in 1903 and thatit was not estab- 
lished by -the evidence that the 18 bighas 
were reformed over 12 years before the 
date of suit. It. was for the defendants 
to produce what evidence they could to 
show that they had been in possession for 
12 years: < z 

Further that in a case like this where 
the plaintiff proves his right and title by 
reference to ancient documents and the de- 
. fendants are in possession, itis the duty 
of both parties, to produce all the relevant 
‘evidence which. is in their power and it is 
the duty of the Court to balance the evi- 
dence finally and to give the award to the 
parties on whose side there is a fair pre- 

' ponderance of evidence. He finally allowed 
- the.appeal .to the extent of 18 bighas. 

The defendants. have appealed to this 
Court. Ontheir behalf Mr. Guha has con- 
tended shortly ‘that the plaintiff sues in 
ejectment, The case is governed by Art. 

_ 142 of Sch. I of the Limitation Act and 
it:is for the plaintiff first to: prove that 
' he was in possession within the statutory 
period. The learned Judge in the Court 
“below had not approached the case from 
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the point of view, but: had wrongly placed 
the onus on the defendants. The plaintiff 
had failed to prove his possession within. 
the statutory period and his suit should 
have been dismissed as barred by limita- 
tion. The respondent argues. that if the 
land came above water less than 12 years 
before the date of suit he had discharged 
the onus. Allhehad then got to-show is 
that he had at some period before the date 
of the suit a title to the land. 

Now the plaintiff sues in ejectment. His 
case in his plaint is one of possession and 
dispossession and Art. 142 clearly applies 
and to succeed he must first of all -prove 
that he had possession within the statutory 
period : see Rakhal Chandra Ghose v. Durga 
Das Samanta (1). In this case all the deci- 
sions on this point have been discussed 
and dealt with and ib is unnecessary for 
me to 'go over the same ground. The 
learned Judges remarked that cases of 
diluviated land or jungle or waste lands 


are no exception to the general rule that 


a plaintiff who is dispossessed arid brings a 
suit for recovery of possession must show 


he was in possession within twelve years 
of the date of suit. 


Their Lordships of 
the Privy Council affirm the same principle 
in the case of Rant Hamanta Kumari Debi 
v. Maharaja Jagadindra Nath Roy (2). 
This was also a case of diluvion-and 
alluvion. The point is now so well-settled 
a any further discussion of it would be | 
idle. 

The respondent then contends that it 
has been found that the land emerged 
within 12 years of the date of suit. He 
has title to the land andthe title must be 
considered -to be subsisting during the 
time that the land was under water and 
possession follows title. So his possession 


‘must be considered to have continued 


whilst the land was under water up to the 


‘time it emerged which was a point of time 
within the statutory period. 


Now no doubt 
if the plaintiff had possession at the time 
of submergence or had then a subsisting 
title he would be in constructive , possession 
during the period of submergence. - That 


13 the principle which underlies the deci- 
.Sion in Secretary of State for India v. 


Krishnamani Gupta (3), where it was point- 


Nya Ind. Cas. 673; 260. W. N. 724; (1922) A. L R. 
.) 557. 
(2) 10 ©. W. N. 630; 3 A. L. T. 363; 8 Bom, L. R. 
400; 1 M. LT. 135: 16 M. L. J. 272 (P. Ġ). 

(3) 29 ©: 518; 29 I. A. 104; 6 C. W. N, 617; 4 Bom, L. 
R. 537; 2 Sar. P. ©. J. 280 (P. C}, i 
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ed out (page 5358)“ “that -ifa person enter 
upon the land of another and hold posses- 
sion fora time and then without having 
acquired a title under the Statute abandon 
possession, the rightful owner on the aban- 
denment is in the same position in all 


- respects as he was before the intrusion 


‘sumption that possession follows title. 
the case of Thakur Singh v. Bhogeraj Singh 


may rely on a variety of evidence. 
instance if he could show that he was in 


took place and further that on dispossession 
of the trespasser by the flood the construc- 
tive possession was with the'true owner. 
see also Basanta Kumar Roy v. Secretary 
‘of State for India (4). But the true owner 


dees not mean a person who at some more 


or less remote period had a title to the land. 


‘It means the person who has a subsisting 


title even though he.be out of possessicn. 
The respondent argues that it is sufficient 


that he can show. that sometime or other 
‘he had a title to throw the * burden of proof 


on the other party to prove. he lost that 
title and would rely on Basanta Kumar Roy 
v. Seeretary of State for India (4). But in 
that case no question of the buiden of proof 


_.arose or was decided. Respondent further 


argues that there is a, presumption that 


-possession went with the title [Runjeet Ram 
‘Pandey v. Goburdhun Ram Pandey (5).] But 
this principle has not been so broadly 
‘stated as the respondent would now put it. 
It would probably be more correct to say 
that where the evidence as to possession is 


conflicting the Courts may rely on the pre- 
See 


(6), where it was pointed out that in cases 


where the evidence on both sides was 
‘equally balanced that preference should 


be given to the side with whom title was 


‘found. 


I have found nothing in the numerous 


cases that I have considered which could 


lead me.to any other conclusion but. that 


.in this case of alluvion and diluvion there 
_isno departure from the ordinary rule that 


a plaintiff suing in ejectment: must prove 
possession within 12 years. Todo this he 
j For 


possession up to the time of diluvion and 
that the land remained under water or in- 


capable of being possessed up to a point of 


` (4) 40 Ind. Gas. 337; 44 C. 858; 1P. L. W. 393; 32 
M. L. J. 505; 21 ©. W. N. 612; 15 ACL. J. 
L. J. 487;-19 Bom. L. R. 480; (1917) M. W. N. 482: 6 L. 


JW. 117; 92 M. L. T. 310; 44 L-A. 104 (P. C). 


- (5) 20 W. R. 25 (P. CO). 
(6) 27 C. 25; 14 Ind. Ind. Dee. (N. s.) 17. 
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time within the statutory period or even 
though out of possession he might show 
that he had a subsisting title in which case 
possession would be considered to go back 
to him when the trespasser was evicted 
by vis major when the lands were washed 
away. ; 

But this after. all is only the manner in 
which he would prove his possession. The 
rule remains the same. He must prove 
possession within 12 years from the date of 


suit and it is from this standpoint that 


the case must be approached and from which 
unfortunately learned District Judge- has 
not approached it. The case must, there- 
fore; be sent back to him for a determina- 
tion of the following . point. 

He williconsider if the plaintiff has prov- 
ed his possession within 12 years of. the 
date of suit. If he decides this point against 
the plaintiff, he must dismiss the plaintiff's 
suit. If he decides it in favour .of the 


plaintiff, he will make the decree which 


he made before and which is now on appeal 
before us. He will decide the appeal on the 
evidence now on the record. The appel- - 
lant is entitled to his costs in this Court. 
With regard to costs in the Trial Court and 
Court of first appeal, they will abide the 
final result. l , 
Greaves, J.—I agree. 

l Appeal allowed: 
Case remanded. 


~~ 


N. H. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
REVISION -APPLICATION No. 121 op-1923, 
“October 3, 1924. , 
Present:—Mr. Kennedy, J. 0., 8nd.. 
Mr. Percival, A. J. C.. 
SHARAFDIN AND oTHERS—APPLICANTS 
VETSUS 
ALLAHBUX AND. OTHERS—OPPONENTS.. 
Contract Act (IX of 1872), ss. 51, 54—Transfer of 
Property Act (IV of 1882), s. 55-—Contract for sale of 
immoveable property —Title, doubtful—Purchaser 
whether bound to complete—Brokerage, liability of 
purchaser to pay. A 
Where in the case of a contract for the sale of im- 
moveable property the state of the vendor's title is such 
that ifthe purchaser were to complete the purchase 
he would not be able to obtain possession of the pro- 
perty without further litigation with third-parties, he 


. ig justified in not completing the purchase. In such 


a case the purchaser would not be liable to pay broker. 
age in connection with the intended: purchase to the 
broker who proposed the sale, inasmuch as the broker 
may reasonably be held in efféct to have committed a 


570 


|| 
breach of the contract by joining with the vendor in pro- 
posing a sale which could not in fact be carried out, 


A Poa for revision under s. 115, 


vP O. 

JUDGMENT.—This is a revisional 
application under s. 115 of the C. P. C. and 
this Court will interfere only when the 
lower Court has acted in the exercise of its 
‘jurisdiction illegally or with material 
‘irregularity, or for similar other reasons. 
The questions in this case are whether the 
‘purchaser is liable for brokerage in con- 
nection with the intended purchase of 


certain land, and who committed the breach. 


of contract, which prevented the purchase 
“from being completed. Now there is suffici- 
ent evidence to show that defendant No. 4, 
‘the person who intended to buy the pro- 
‘perty was willing to goon with the pur- 
‘chase, until she was advised by ‘her law- 
‘yers that she ought not to complete the 
‘gale for want of-aclear title. The reason 
why the title was not clear was that one 
Bachal Khatun gave defendant No. 4 a 
‘notice that she (Bachal) also hada claim 
to the property and also there was a 
‘probable claim by the minor heirs of on 

Mahomed Ibrahim. i 

' In view of the doubtful character of 
the title of the property, we agree with the 
learned Small Cause Court Judge in hold- 
ing, thatif the purchaser had completed 
the purchase she would in fact have 
bought a.law suit, and would not have 
obtained ‘possession of the land without 
further litigation. Therefore, she was justi- 
fied innot completing the purchase. 

The second point that arises is whether the 
broker was in any event entitled to recover 
from the purchaser. On this point the 
learned Judge held that the broker had 
apparently been helping the vendor, and 
thus the broker and the vendor must 
be taken as being in the same boat. 

In view of the fact the purchaser could 
not goon with the purchase and obtain 
possession ofthe property, it may reason- 
ably beheldthat the broker in effect com- 
mitted breach of the contract, by joining 
with the vendor in proposing a sale, 
‘which could not in fact be carried out. 
This being a revisional application and 
“the broker’s conduct thus being open to 
considerable criticism, we do not see suff- 
cient reason to interfere with the order of 
he learned Judge. l i 
We dismiss the application with costs. 
“aK. Application dismissed. 


BULAQI BHAH V, COLLECTOR. 


[88 I. 0. 1885] 


LAHORE HIGH COURT. 

LETTERS PATENT APPEAL No. 176 or 1923. 

October 29, 1924, | 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeRossignol. 
BULAQI SHAH AND ANOTHER— APPBLLANTS 
VETSUS 
Tas COLLECTOR or LAHORE— 
RESPONDENT. 

Letters Patent (Lah), cl. 10—Income Tax Act 
(XI of 1992), s. 66—Reference to High Court by Income 
Tax Commissioner—Decision, whether “judgment — 
Appeal, whether lies, 

The decision of the High Court given under s. 66 of 
the Indome Tax Act does not amount toa “judgment” 
within the meaning of cl, 10 of the; Letters Patent 
of the Lahore High Court and is not, therefore, appeal- 
able under that clause. 


Letters Patent Appeal against the deci- - 
sion of Mr. Justice Harrison, dated the 
12th, April 1923. 

Mr. Tirath Ram, for the Appellants. 

Mr. Jai Lal, for the Respondent. 

JUDGMENT .—This is an appeal from 
the decision of a Single Bench of this 
Court on points of law referred to it by: 


. the Commissioner of Income Tax, Punjab 


under s. 66 of the Income Tax Act of 1922, 
and the first matter for decision is whe- 
ther an appeal under cl. 10 of the Letters 
Patent is competent, in other words whether 
the decision of the Single Bench is a “judg- 
ment” within the meaning of that word as 
used in the aforesaid cl, 10. 

The matter seems to us to be concluded 
by the decision of their Lordships of the 
Privy Council in Tata Iron and Steal Com- 
pany Limited v. Chief Revenue Authority, 
Bombay (1). 

In that judgment their Lordships came to 
the conclusion that the decision of a High 
Court upon a case stated and referred to it 
by the Chief Revenue Authority under 
the Income Tax Actis nota “final judgment, 
decree or order” within the. meaning of 
cl. 39 of the Letters Patent of the Bombay 
High Court but is merely advisory and not 
final. 

On behalf of the appellant an attempt 
has been made to distinguish that ruling 
on the ground that the term employed in 
cl. 10 of the Letters Patent is not “final 
judgment’ but merely “judgment.” But if 
the ratio decidendi of their Lordships’ ruling 
be considered it will be seen that no signi- 


(1) 74 Ind. Cas. 469; 47 B. 724; 50 I. A. 212; (1923) 


M. W. N. 603; 25 Bom. L. R. 908; 21 A. L. J. 675; 45 
T L. J. 295; 18 L. W. 372; 39 C. L. J. 16; 28 0. W. N. 


07; 33 M. L. T. 301; (1923) A, I. R. (P, Ọ.) 148; 9 O. 
ÀA, L, R. 783 (P. C.) Wan ee ù 
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ficance attaches tothe absence of the ad- 
jective “final” from cl.10 of the Letters 
Patent. After analysing the nature and 
the character of the acts which the Income 
Tax Act authorizes the: High Court to do, 
their Lordships came to the conclusion 
that “the decision of the High Court does 
not in any way enforce the discharge of the 
tax-payers’ liability. It would appear clear 
to their Lordships that the word ‘judgment’ 
is not here used in its strict legal and 
proper sense.” It is merely the expression 
of the opinions of the Judges who heard 
the case and the final conclusion isin the 
following ‘words:—“It would appear to 
their Lordships that the decision, judgment 
or order made by the Court under s. 51 
of the Income Tax Act of 1918 (the equiva- 
lent ofs. 66 of the Income Tax Act of 1922) 
was merely advisory”. 

If we apply in this case the same tests 
as were applied by their Lordships of the 
Privy Council to the case before them, we 
must hold that the decision by the Single 


Judge was merely advisory and could not: 


‘be enforced by execution. The decision of 
a Court made under s. 66 of the Income 
Tax Act of 1922 does not,in our opinion, 
amount to a “judgment” within the mean- 
ing of cl. 10 of the Letters Patent, We 
accordingly hold that no appeal is compe- 
tent from the decision of the learned 
Judge and we dismiss this appeal with 
costs. 


Z. K, Appeal rejected. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND 'CıVIL APPEAL Nọ. 27 oF 1923. 
July 2, 1924. 
Present:—Mr. Kennedy, J. O., and 
Mr. Lobo, A. J. C. 
Firm or GANGA RAM—APPELLANTS 
: VETSUS 
. KODOOMAL AND OTHERS—RESPONDENTS. 
Contract Act (IX of 1872), s. 107—Civil Procedure 
Code (Act V of 1908), O. VI, r. 1?—Contract for sale 
of ready goods, breach of—Re-sale two months after 
‘ due date-—Damages, on basis of re-sale, whether can 
be recovered—-Appeal—Amendment of plaint, whether 
can be allowed. 
Defendant agreed to purchase from the plaintiff 
n certain quantity of ready goods but failed to take 
. delivery of the goods. Defendants served plaintiff 
with notice of re-sale and actnally re-sold the goods 
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by public auction nearly two months after the due data 
and then sued the defendant for the loss resulting 
from the re-sale. The suit was decreed but on appeal 
tho District Judge dismissed the suit on the ground 
that the plaintiff was not entitled to recover damages 
on the basis of a re-sale which had taken place nearly 
two months after the due date of contract for the sale ' 
of ready goods. Plaintiff applied for leave to amend 
the plaint so as to be able to sue for damages on the 
basis of the difference between the contract price and 
the market price on the due date. This application 
was also rejected: 

Held, (1) that the lower Appellate Court had rightly 
held that the plaintiff was under the circumstances 
not entitled to recover damages on the basisof a re- 
sagi but that under the circumstances of the case — 
plaintiff should have been given leave to amend the 
plaint and to sue on the basis of the difference between 
fe contract priceand the market price on the due 

ate, 

Appeal against the dezree of the District 
Judge, Sukker. 

JUDGMENT.—On 2nd May 1919 the 
appellants entered into a contract with 
the respondent No.2-for the sale of some 
243 maunds of rape seed ready at 
Rs. 10-15-0 per maund. Respondent No. 2 
failed to take delivery of the goods, in 
fact he repudiated the contract. On 18th 
June 1919 the appellants gave tn the re- 
spondents notice of re-sale and actually 
re-sold the goods by public auction on the 
3Uth of June 1919, the re-sale realizing 
Rs. 9-0-6 permaund. Theappellants sued 
the respondents in the Court of the Subordi- 
nate Judge of Rohri for recovery of dam-. 
ages for breach of the contract, Rs. 6555-3 
and claimed Rs. 49-4-9 as interest. 
Respondent No, 1 was joined as being the 
father of respondent No. 2 and joint with 
him. The Subordinate Judge held the 
contract proved, held . both respondents 
liable thereon and decreed the appellants’ 
suit for Rs. 700. The respondents. ap- 
pealed to the District Court, Sukker. The 
District Court while agreeing with the 
Subordinate Judge that the appellant had 
proved his contract held that respondent 
No. 2 alone was liable thereon. Without 
entering into the question as to whether 
the property in the goods had or had not 
passed he held that there had been undue 
and extraordinary delay in auctioning the 
goods and thatappellant was, therefore, not 
entitled todamages on the basis of the 
re-sale. Before the learned District Judge 
signed the judgment the appellants’ Plea- 
der applied for leave to amend the plaint. 
The learned District Judge, however, re- 
fused such leave and allowed the appeal 
with costs. The appellants now come bọ- 
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fore us in a second appeal. We are of 
the opinion that while the District Judge 
was perfectly correct in holding that 
‘the appellant was not entitled to recover 
-damages on the basis of a re-sale which 
‘had taken place nearly two months after 
‘the due dateof the contract -which was a 
contract ‘for ready goods: the appellant 
‘should, in the circumstances of the case, 
have been allowed to amend the plaint so 
asto claim damages on a proper basis. 
‘The appellants had succeeded in proving 
their contract. There was a clear breach 
thereof on the part of respondent No. 2 
and the reason for this breach in all pro- 
bability was that there had been a fall in 
‘the market after the contract had been 
entered into. In these circumstances the 
appéllant was somewhat harshly dealt with 
in not being permitted ‘to amend his 
plaint so-as to claim damages on a basis 
other than that put forward: by him in the 
Court of the Subordinate’ Judge. Our 
view is supported by the recent case of 
Narsingiriji Manufacturing Co. v. Budan- 
saheb Abdulsaheb Kaji (1). In that case the 
High Court had before it materials upon 
‘which to determine damages onthe basis 
of the difference between the contract price 
and the price ruling-in the market of 
the due date for performance. Here we 
have no such materials before us. The 
_ ease reported as Shankrdas v. Tyebaji (2) 
“also supports our view thatin the circum- 
` stances of this case the appellants should 
‘have been granted leave to apply toamend 
‘their plaint. We, therefore, think it pro- 
per to allow the appellants an oppor- 
‘tunity to apply to this Court for leave to 
„amend the plaint so as to claim damages 
upon a proper basis without prejudice to 
‘any plea as to limitation or otherwise 
‘that might be raised by the respondent. 
“Fhe application for leave to amend is to 
“be made within a month and the matter 
‘will then bebrought up for final disposal 
including the questions-of costs. ` 
ZK Case remanded, 


'  (1).80 Ind. Oss. 430; (1924) A. I R. (Bi) 390; 26 Bom. 
L. R. 523. 
(2) 1S5. L. R. 81, 
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LAHORE HIGH COURT.. 
SEGOND Orvin APPEAL No. 2120 oF 1924. 
` February 6, 1925. 

Present:—Mr. Justice Abdul Raoof. 

BHAGAT SINGH-—DEFENDANT 

~~~ A PPELLANT 
VETSUS ` 
NIK KA-——P.taIntTIFF—RESPONDENT., 
Fraud—Decree passed by’ consent—Suit to set aside 


decree—Agreement to recover smaller sum than 
that mentioned in decree, whether evidence of 
fraud. 


Plaintiff was a defendant in a former suit in which 
a decree was passed against him for a certain sum by 
consent. He brought the present suit to set aside the 
decree on the ground that it was obtained by fraud. 
The fraud alleged was that the previous suit had been 
compromised on the plaintiff agreeing to pay a certain 
sum to the defendant and that the defendant induced 
the plaintiff to allow a decree to be passed against him 
-for a larger sum on the representation that only the 
smaller sum which was the basis of the compromise 
‘would be actually recovered : 

Held, that plaintiff having allowed a decree’ to be 
„passed against him by consent with knowledge of all 
the facts, it could not be said that he had ‘in any way 
been defrauded and that his suit was consequently 
liable to be dismissed. [p.573, col: LJ] - 


Second appeal from a decree of the- 
District Judge, Amritsar, dated the 17th 
July 1924. | | 

Dr. Nand Lal, for the Appellant. 

Mr. Devi Dayal Kapur, for Mr. Anant 
Ram, for the Respondent. 


JUDGMENT.—The defendant sued 
‘the plaintiff for the recovery of Rs. 250 in 
the Court of the Subordinate Judge of 
Tarn Taran and obtained a decree for the 
amount on the 2lst June 1923 on the ad- 
mission of the: plaintiff. The present suit 
was: brought by the plaintiff for a declara- 
tion that the said decree was obtained 
by fraud. The following allegations are 
made in the plaint:—That on the 13th of 
Jeth Sambat 1980 a compromise was en- 
tered into between the plaintiff and the 
defendant under which the latter had 
agreed to také Rs. 85 only in full dis- 
charge of hisclaim. The compromise was 
written out and was left in the possession 
of Ishar Singh and it was arranged that 
on payment of Rs. 85 to Ishar Singh 
through one Chet Singh the said compro- 
mise would be handed over to the plaint- 
uf. According to the plaint Rs. 85 were 
paid to Chet Singh on the lst Asar 1980 
and that when the parties appeared on the 
2ist June 1923 in Court the plaintiff was 
persuaded by the defendant to agree to a 
decree being passed for the full amount of 
Rs. 250 on the understanding that if tHe 
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amount of Rs. 85 had already been paid the 
defendant would not claim the balance of 
Rs. 250. 

This was the fraud relied upon by the 
plaintiff on the basis of which he asked 
the Court to declare the decree of the 21st 
June 1923 to be ineffectual. The defend- 
‘ant denied the fact of the compromise 
and alleged that the plaintiff had himself 
admitted the entire claim and a decree 
had consequently been passed for the 
whole amount. The Trial Court dismissed 
the suit, holding that no fraud had been 
established. The lower Appellate Court 
took a different view and granted a decree 
in favour of the plaintiff declaring that 
the decee of the 2ist June 1923 had been 
obtained by fraud. The defendant-decree- 
holder has come up in second appeal to 
this Court and it has been contended on 
his behalf that even if the facts alleged 
by the plaintiff be admitted, no fraud in 
law had been committed.: It cannot be 
denied that the decree- was passed by the 
©ourt on the admission of the- claim by 
the plaintiff. The plaintiff, if his allega- 
tions are true, knew perfectly well that 
the claim had been compromised and the 


defendant had agreed to take only Rs. 85.. 


T£ in spite of this knowledge he admitted 
the entire claim in Court and allowed a 
decree to be passed against him for Rs. 250 
it cannot be said that a fraud had been 
practised upon him. The finding of the 
lower Appellate Court on the question cf 
fraud is vague and indefinite. The learned 
Judge in the first place remarks: “It is 
difficult in fact to get direct evidence of 
fraud but the circumstances all point 
towards it. It is difficult to believe thata 
man who had settled on Rs. 85, would go to 
the Court and at onceadmit the full Rs. 250 
without any such assurance as the plaintiff 
in this case says was given to him;” and 
then goes on to consider the circumstances 
and comes to the conclusion that Nikka 
had, been defrauded and that he gave his 
iqbal dawa as a result ofthat fraud. In my 
opinion the conclusion drawn by the lower 
Appellate Court from the findings record- 
ed by him is not justified. -No fraud was 
practised upon the plaintiff and as already 
observed; if the plaintiff knew all the facts 
and in spite of that allowed a decree to be 
passed against him by consent, it cannot 
be said that he had in any way been. de- 
frauded. ` I, therefore, accept the appeal, 


and setting aside the decree of the lower- 
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‘Appellate Court, restore that of the Court 


_ of first instance, with costs. : 


Z. K. Appeal accepted. ; 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 22 oF 1923. 
October 1, 1924. 
Present:—-Mr. Kennedy, J. C.,and 
Mr. Percival, A. J. C. 
Musammat CHATIBAI— PLAINTIFF 
—-APPELLANT 

. VETSUS 
Shrimaty KUNDIBAL anp 4noTHER— 
DEFENDANTS—RESPONDENTS. 

Hindu Law—Adoption—Burden . of proof—Pre- 
sumption—Natural father, presence of, whether neces- 
sary—Handing over, whether must be done by natural 
father—Adoption by ‘widow—Motive -for adoption, 
whether can be enquired into. > 
“ It is for the person who asserts that'an adoption has 
taken place to prove it. But ifitis proved that an 
adoption was apparently valid as performed, then ‘in 
so much as there is a presumption that -all things are 
done as they should be done, ‘it is ' necessary for the 
person contesting the adoption to demonstrate in what 
particular respects there has beena failure of ceré- 
‘monial or ritual. [p. 574, col. 1.] 

The natural father of the adopted -child -must be 
present at the time of the adoption. and the handing 
over of the child to the adoptive parent must be done 
under his direction, inasmuch as there must be an 
intention in the mind of the father at the moment of 
adoption to give up his natural rights, but if that 
requirement is complied with it'is not necessary that 
the actual physical handing over should be done by 
the hands of the natural father. [p. 574, col. 2.) 

Where a Hindu widow has power to make.an adop- 
tion it is not for the Court to ascertain the motives ' 
of the. widow in making an adoption; All ‘that the 
Court has to see is whether the adoption is a legal 
adoption or whether it is invalid. [p. 574, col. 1.] ` 

Appeal against the decree of the District 
Judge, Hyderabad. - 

JUDGMENT.—In this case Chatibai 
the plaintiff was the daughter of Lachi- 
ram. Lachiram married as his second wife 
Kundibai the defendant No. 1, Kundibai 
the wife being younger than Chatibai the 
daughter. Lachiram died in 1902 leaving 
the. family in that condition, and as may 
easily be supposed dissensions set in’ -be- 
tween the wife and the step-daughter. 
About 1919 the wife decided to adopt a 
son to Lachiram‘in order to redeem ‘his 
soul from the perilous condition in which 
it must have been for over 17 years, and 
she, therefore, adopted one Kishinchand the 
son of Khemchand, The ‘plaintiff, that is. 
the daughter, who, had there been no: son. 


oe ee a etl e 
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been the reversioner brought an action to 
have the adoption declared invalid. Her 
uib was 
Sub-J ace. Hyderabad and an appeal 
against that decision was dismissed by 
the District Judgé of Hyderabad. She 
has now come here in second appeal. _ 

Tt is not for us to ascertain the motives 
of the defendant who is clearly entitled to 
adopt if she wished. It isto be seen whe- 
ther the adoption was a legal adoption 
or whether it was invalid. The plaintiff 
at first was content with resting her case 
on the failure of the defendant to comply 
with the.custom of the caste which as 
plaintiff avers, requires the formally 
expressed sanction of the leaders of the 
community at the time of the adoption. 
And this was her principal case in the 
original suit where she wholly failed to 
establish that there existed any such 

tom. $ 
Oa appeal, therefore, she altered her 
ground and dropped the question of cus- 
tom and rested her objection to the ad- 
option on the ground of alleged informa- 
lities in the adoption ritual. Now as re- 
‘gards the question of alleged informalities, 
7+ is no doubtthe duty of the person who 

rts that the “has 
RRE to prove it. Butif it is proved 
that an adoption is apparently valid as 
performed, then in s0 much as there is a 
presumption that all things are done as 
they should be done it 1s necessary for the 
person attacking the adoption to demon- 
Strate in what particular respects there has 
been a failure of ceremonial or ritual. Now 
in so much as the case.of the plaintiff 
i lower 
eet a failure of ceremonial or ritual 
sufficient to vitiate an ordinary Hindu 
adoption, but thas something more was 
needed in the case of this caste than is 
‘needed by the ordinary Hindu and that 
that something has not been complied 
with, it is not to be wondered at that 
there isafailure of evidence to show 
precisely what the irregularity complained 
Of was, and how far it is trivial or vital. 
It isto be observed that the officiating 
‘priest Shankerdas and the father Khem- 
chand have not even been cross-examined 
in respect of the alleged defects. It would, 
therefore, be extremely difficult to find 
positively that any defect had been com- 
mitted. There is a suggestion rather than 
-an allegation and certainly no clear proof 
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Apt BAM 2. ASA RAM. 


however, dismissed by the Joint. 


adoption has been per- ` 


Court was not that there. 
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that the actual physical handing over of 
the boy and his seating inthe lap of the 
adopted mother was not done by the 
father himself but was done by the officiat- 
ing priest in the presence and at the re- ` 
quest of the father who was then present. 
It is not established that this was the 
process adopted but even if it were so estab- 
lished, it is not, in our poinion, any where 
laid down that it is necessary that the 
actual physical handing over should be 
done, by the natural father. In such a 
case a paralysed or grievously wounded: 
father would be incapable of giving his 
son in adoption and we are not aware 
any such disqualification is attached to 
persons so suffering. It is clear of course 
that, it is only the mechanical act of 
handing over and can be done vicariously. 
The natural father no doubt must be pre- 
sent at the time and he must direct that 
the handing over be done because there 
must be an intention in.the mind of the 
father at the moment of adoption to give 
up his natural rights, but, if that re- 
quirement is complied with, it does not 
appear necessary that the actual phvsical 
handing over should bedone by the hands 
of the natural father. 

We think, therefore, the learned District 
Judge was right in his finding that the 
plaintiff has not been able to establish 
any ceremonial irregularity of a vital 
naturein this adoption and we think his 
decree was right and we, therefore, dismiss 
the appeal with costs, 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
LETTERS Parent APPEAL No. 195 or 1923. 
October 29, 1924. 

Present :—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeRossignol. 

ADU RAM—Derenpant—APPELLANT 
VETSUS 
ASA RAM—P.atntirr—-RasPonDENT. 

Civil Procedure Code (Act V of 1908), $. 102—-Suit to 
recover document affecting land, whether land suit—- 
Appeal, second, whether lies, 

A document though it may be evidence of an interest 
in land is not itself an interest in land and a suit for 
recovery of a document referring to or affecting land 
cannot be regarded as a land suit. 

Where the value of sucha suit is below Rs. 500 4 


(88 1. 0. 1993] 
second appeal is not competent under the provi- 
sions of s. 102 of the C. P.O. . 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, dated the 
Ist May 1923. 

Mr. kama Nand, for the Appellant. 

Mr. Hargopal, for the Respondent. 

JUDGMENT.—The sole question in 
this case is whether a second appeal lay by 
reason of the suit being other than a small 
cause. The learned Judge against whose 
judgment this appeal has been preferred, 
has held that the suit is a small cause and 
that no second appeal lay. Hence this 
Letters Patent Appeal. 

The suit is one for recovery of documents, 
and itisurged on behalf of the appellant 
that inasmuch as the said documents refer- 
red to and affected land, the suit must be 
regarded as a land suit, We are unable 
to accept this contention, for a document, 
though it may be evidence of an interest in 
land, is not itself an interest in land. The 
learned Counsel for the appellant has also 
failed to show us that the suit falls within 
any of the Articles of the Schedule to the 
Small Cause Courts Act excluding the 
jurisdiction of the Court of Small Cause. 
We see no reason to doubt that the suit 
jis a small cause, and we accordingly dis- 
miss the appeal with costs. 

Z. K. Appeal dismissed. 


are amre itt 


OUDH JUDICIAL COMMIS- . 
SIONER’S COURT. 
Privy Councirt APPBAL No. 6 or 1925. 
March 20, 1925. 
Present:—Mr. Daniels, J. C., and 
Mr. Wazir Hasan, A, J. O. 
Alusammat SUNDAR BAHU-—PLAINTIRE— 
APPLICANT 
VETSUS 
Musammat MAHANDEI AND oTHERS— 


DEFENDANTS—OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), ss. 109, 110, 
0. XLIV,r. 1—Application for leave to appeal as 
pauper, rejection of —Order, whether final—A pplication 
for leave to dppeal to His Majesty in Council——Sub- 
stantial question of law. 

An application for leave to appeal asa pauper was 
dismissed on the ground that the application did not 
satisfy the requirements of the provisotor.1 of O. 
XLIV of the Q. P.C. The applicant failed to pay 
Court-fees on the appeal and the decree of the lower 
Court was consequently confirmed. The applicant 
then applied for leave to appeal to His Majesty in 
Council against the order rejecting his application 
for leave to appeal as a pauper ; 


drt NIWAS v. Bt. R. 60. byg 
Held, (1) that the order rejecting the application for 


eal as a pauper was not a final order. 
inasmuch as it still left to the applicant the option. 


leave to appeal 


to file an appeal on payment of Court-fees; 


@) that no substantial question of law arose on the. 


application and that the decree of the lower Court 
having been affirmed leave to appeal to His Majesty 
in Council could not be granted. 


Application for leave to appeal to His: 


Majesty in Council under O. XLV, r. 2 and 
s. 180, cls. (a), (e) of the C. P. C., datedthe 
17th March 1925. 

epee Sheo Dayal Singh, for the Appli- 
cant. 


ORDER.—This is an application for: 


leave to appeal to the Privy Council 
against an order passed under O. XLIV 
r. l refusing permission to the applicant 
to appeal as a pauper. 
case in which leave to appeal-to the Privy 
Council could be given. Apart from other 
objections this Court acted strictly in acedrd- 
ance with the provisions of O.XLIV, r ] 
and merely did what it was bound by the 
proviso to that rule to do. The proviso to 
that rule requires the Court to reject the 
application unless, upon a perusal there- 


of and of the judgment and decree appealed. 


from, it sees reason to think that the 


decree is contrary to law or to some usage ` 
having the force of law, or is otherwise 


erroneous or injust, This Court having 
perused the judgment and decree and the 
application found that the conditions of 


this proviso were not complied with and: 


accordingly rejected the application, as it 
was bound by law to do under the cir. 
cumstances. The order--passed did not 


finally dispose of the appeal, because it. 


was still open tothe applicant to file an 
appeal on payment of Court-fees. He did 
not dothis and the final result was that 


the decree of the lower Court was con-. 


firmed. No substantial question of law 
arises in this application. For al] these 
reasons we reject the application. 

Z. K. Application rejected, 





ALLAHABAD HIGH COURT. 
CIvIL Revision No. 25 o 1995. 
April 1, 1925, 

Present :—Mr, Justice Stuart, 

Lala SRI NIWAS —PLAINTIFE-—-APPLIGANT 
versus 
Tus EAST INDIAN RAILWAY COM. 
PANY AND ANOTHER—DEFENDaNTS— 
OPPOSITE PARTIES. 


Civil Procedure Code (Act V of 1908), s, 29 (ejas 


This is not a- 


526 
Breach of contract—Compensation, suit for—Place of 
suing—Cause of-action, whether arises at place where 
contract was made... 

A part of the cause of action in respect of a suit for- 
compensation. for breach of contract arises at the place 
where the contract was made and the suit can, 
therefore, under s..20 (e) of the C. P. C., be instituted 
at such ‘place. The mere fact that ‘the defendant 
alleges that the suit really arises out of a tort com- 
mitted at another place, does not affect the jurisdiction 
ofthe Court at the place where the contract was made 
to entertain the suit. . 

East Indian Railway Company v. Binda, 26 Ind. Cas: 
620; 13 A. L.J. 66, followed. 

Civil revision from anorder of the Judge, 
Small Cause Court, Khurja, dated the 18th. 
November 1924. 

Mr. Panna Lal, for the Applicant. 

Mr. Ladlt Prasad Zutshi, for the bposite 
Parties. 

SEP ; UDGMENT. —The decision of the 
Fall Bench in Chuni Lal v. Nizam’s Guardn- 
teed State Railway Company Limited. (1): 
is authority for the proposition that there. 
was one contract with the Kast In dian Rail-. 
way Company who were liable for the over- 
charge (if any) wrongfully demanded from 
the consignees: 

The next question. is as to the inter preta-. 
- tion of the words.“ within the local limits 
of whose jurisdiction: the cause of action 
`wholly.or in part arises” (CO. P. 0. 5, 20. 


(0). I adopt the interpretation adopted by», 


Knox, J., in Kast Indian Railway Company ; 
V. Binda (2). I am of opinion that, if the ; 
suit be regarded as, a suit for compensa-:; 
tion for breach of contract, the cause of 
action arose in part, at Khurja the place 
where the contract was made, -> 

“The plaintiff has come into Court demand- 
ing relief for a breach of contract and, such 
being the case, I consider that the Khurj ja 


Small Cause Court has jurisdiction. , It will . 


of course be open to the defendant Company 
to repel this plea, if they can, in the course 


of trial and. to establish, if they can, that- 
there was no breach of contract and- that- 


the. cause of action, if any, is based upon 
an alleged tort committed in Bombay. If 
they succeed in this plea the question of 
jurisdiction will be affected. This point 
does not, however, arise at this stage. The 
plaintiff has chosen to go into Court “alleging 
a cause of action founded - “upon a breach 
of contract. He is at perfect liberty to frame 
his plea in this manner and on a plea framed 
in‘ this manner the Khurja Court has juris- 


diction. 
S 29-A. 225; A. W.N- (1907) Ah 48. La F. 80;- 2M. 


MURARI LAL-V. 


SARASWATI: © ` (58 T. G. 19257 

I accordingly set aside the order of the: 
‘Small Cause Court Judge and direct him 
to receive the plaint again, restore it to its. 
orignal number and decide the suit accord- 
ing to law. Costs of this application will 
abide the result. 


Z. K. Order set aside. 


‘LAHORE HIGH COURT. 


“CIVIL asm ede Case No. 2445 oF 1924. 


December 8, 1924. 
'Preséak: —Mr. J ustice Jai Lal. 
MURARI LAL— PETITIONER 
VETSUS : 
"0 usammat SARASWATI anp ANOTHER 


— RESPONDENTS. 
‘Guardians and Wards Act (VIII of 1890), s. 22— 
In junction, ad interim, restraining marriage of 
es whether can be passed—Powers of Court, extent 


= 


"the powers of the High Court in the matter of pro- 
tection of the person and property of a minor embrace. 
a wide field and the Court has jurisdiction to pass. 
such orders as it considers necessary and proper in the 
interests of a minor. [p. 577, cols. 1 & 2.] 

Under the Guardians and War ds Act the Court has. 
jurisdiction to grant an ad interim injunction restrain- 
ing, the marriage of the minor pending the decision of 
F riain 7 pr ‘oceedings pending in the Court. [p. 977, 
“co 

Appeal against: the decree of the District 
Judge, Jullundhur. 

Dr. Nand Lal and Mr. Des Raj Sawhney, 
for the Petitioner. 

Messrs.. Badri Das and R.C. Soni, for the 
Respondents, 

ORDER.—Murari- Lal -was ‘appointed 
guardian of peérson-and property of two 
minor girls Musammat Ram Piyari and 
Durgi, daughters of-his deceased brother. 
It appears that the two minors have inherit- 


ed considerable property. The minors were 


living with their widowed step-sister Musam- 
mat Saraswati. It appears that Musammat 
Saraswati made preparations to marry 
Musammat Ram Piyari to a-boy named Ram 
Rakha, but this match was not acceptable , 
to Murari Lal and other paternal relations | 
of the girl. .Murari Lal filed a suit in. the ` 


Court of the Subordinate Judge of Jul-- 


lundhur praying for’a perpetual: injunction — 
restraining Musammat Saraswati and others | 
from marrying. 
without his consent.. This suit was decreed 
on the 28th of ‘August 1924 and an appeal 
from. the decree-is‘still pending in the 


Musammat . Ram . Piyari . 


T.42 (F. 
,@).26 Ind. ‘Cas. 620; 13-A; L. 366: os of the District Judge of J ullundhur, as 


w 
mR: 
nr 


rós i C: 1925] 


On the 30th of August. 1924, on an ap- 
plication made on behalf of the minors, 
the Senior Subordinate Judge of Jullundbur 
unter alia removed Murari Lal from the 
guardianship.of the persons of the minors. 
An’ appeal-from this order was lodged in 
this Court on the-29th of September 1924 
when the: High ‘Court was closed for the 
long vacation. Murari Lal, alleging that 
Musammat Saraswatiand others were about 
to eélebrate the marriage of Musammat 
- Ram Piyari, obtained an order from the 
Additional District Magistrate of Jullundhur 
under-s: 144, Cr. P.'C., that the respondents 
to’ that petition, including thei respondents 
here should’ not celebrate the ‘marriage of 
Musammat Ram Piyari before the expiry of 
one month. This period of one month was 
fixed because ‘the High Court was closed 
on account of the long vacation. The order. 
is dated the 8th of ‘September. 1924. On 
the 14th of October an ad interim injunc- 
tion was granted by the Hon’ble Mr. Justice 
Sayad Abdul Raoof staying the contemplat- 
ed marriage. The only point before me now 
is whether this Sajane On should be made 
absolute. 

Affidavits have been filed on behalf of. ihe 
respondents that the marriage of Musammat 
Ram Piyari was celebrated on the 10th of 
October 1924, while a counter-affidavit has 
been file d on behalf ‘of* the appellant that 
no’ such marriage’ has been celebrated. Ip 
is not necessary forme ‘to decide whether 
as a fact the alleged marriage has been. 
celebrated or not, “but one’ thing is ‘quite. 
clear that if the marriage: has -beer 

celebrated this has been done in defiance 

of-the decree of the Subordinate Judge and’ 
in anticipation of an injunction from this 
Court. Furtherif the marriage nas actually 
been celebrated, the continuance. of ‘the 
injunction will do the respondents no harm.’ 
On: the other hand, ifthe marriage. has not 
actually been celebrated, the interests of 
the minor and the rights: ‘of ‘her paternal 
relations may be injuriously affected if thé 
ad interim injunction is discharged, 

It was urged on behalf of the respond- 
ents that in proceedings under the Guar- 
dians and Wards Act.this Court has no 
jurisdiction to-issue an injunction such as 
is applied for by the appellant. I bold that 
this' Court has jurisdiction to issue the 
injunction. The powers of this Court in. 
the matter of protection of the person and 
property of the minors embrace a wide 
field ‘and the Court has jurisdiction-to pass 


37 


JAGMOHAN DAS ¥. AHMAD RAZA, 


577 
all such orders as it considers necessary and. 
proper in the interests of the minors. 
Another point that was raised .by the 
learned Counsel for the respondents was 
that according to the Hindu Law M usammat 
Ram’ Piyari, being over 15 years, had 
attained her age of majority for the ‘pur- 
pose of marriage. She is a little over 15. 
Some authorities were quoted i in support `of 
this contention; but it is not necessary 
for me to express an opinion on this point 
as it may arise directly in the future litiga- 
tion and I do not wish to make any obser-. 
vations here which may hereafter in* any 
way prejudice the case of either party. In 
raising this point the learned Counsel. was 
treading on contentious grounds. > ‘+ 
I cannot ignore the fact that a Subordi- | 
nate Judge has already passed a decree for: 
perpetual injunction against: the -respond-. 
ents and that the decree is threatened to: 
be disobeyed. Having regard to all the 
facts placed before me I ‘consider that the 
interests of the minor demand that -an’ in- 
junction such as is prayed: for should:-be. 
granted. I, therefore, make absolute the 
order of the 14th of October 1924. l 
The history of the case as disclosed above 
makes it highly desirable that the appeal 
out of which these proceedings’ have 
arisen. should. be heard at a very early dates 
This will bein the interests of all concern- 
ed, and I order.that. this should be dorié.' + 


Z. K. Injunction granted. 





OUDH JUDICIAL COMMIS- 
: SIONER’S COURT: |. 
CIVIL Revrsron: No..17 oF 1925. 
April 9, 1925. i 
Present:—Mr. Dalal, J. C. 
Lala JAGMOHAN DAS—Auction-’ 
PoRCHASER—APPLICANT 
VETSUS 
Nawab AHMAD RAZA ONDON 
Musammat MOHAMMADI BE GAM— 
JUDGMENT-DEBTOR AND GIRDHARI LAL 
— DRORBE-HOLDER— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115-— 
Revision—Want of expression in stating Anang A 
Defect of jurisdiction. - 

Where the defect in the lower Court's judgment is is 
only of expréssion and of want of ‘experience it cannot 
be said that there is a defect of an iscliction within the 
meaning -of s.-115 of the UP: Cc | ss es 


oo? 
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"Civil revision against an order of the 
Munsif, South Lucknow, dated the 21st 
October 1924. 

Messrs. Hyder Husain, D. K. Seth and 
P. D. Rastogi, for the Applicant. 

Mr, Alt Zaheer, for Opposite Party No. 1. 

JUDGMENT.-—The judgment of the 
Munsif is exceedingly feeble but this is 
not an appeal but an application in revi- 
sion. It cannot be said that he has failed 
to exercise a jurisdiction vested in him. 
What appears tome is that the Munsif is 
fond of writing alot and ventilating his 
private opinions when they are not wanted. 
I expect he will learn better with experi- 
ence. In fact, what he has decided is 
that, on a summary consideration of the 
matter, the resistance to the pufchaser was 
occasioned by a person claiming in good 
faith to be in possession of the property 
on his own account and not an account 
of the judgment-debtor. It is certainly 
true that he could have said this in ten 
lines instead of covering eight sheets of 
foolscap, The applicant's learned Counsel 
rightly argued that a revision lay as no 
appeal is allowed; at the same time where 
the defect in the lower Courts judgment 
is only- of expression and of want of 
experience it cannot be said that there is 
a defect of jurisdiction, 

. L dismiss this application but make no 
order as to costs, ‘ 

Z K, Application dismissed, 


teen, a 


MADRAS HIGH COURT. 
Lerrers Parent Arppau No. 26 or 1924, 
October 13, 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Odgers. 
KAMAKSHI AMMAL—- DEFENDANT 

No. 2?— APPELLANT 
Versus 
POOCHAMMAL alias KAMAKSHI 
AMMAL AND oTBERS—PLAINTIFF 
AND DEFENDANTS Nos. l AND 3— 
RESPONDEN'1S, . 

Limitation Act (IK of 1908), Sch. I, Art 125—Sutt 
by reversioner to declare mortgage by widow and decree 
thereon void—Limitation, commencement of. 

"A suit by a Hindu reversioner for å declaration that 
‘a mortgage by the widow of the last owner anda 
‘Gourt-sale in execution of the decree passed thereon 
are void and not operative after the death of the widow 


KAMAXSHI AMMAL Vv, PoocHamMat, . 


; D : ax 
[Bat ë. 1925]. 
is governed by Art. 125 of Sch, I to the Limitation 
Act and limitation commences to run from the date of 
the mortgage and not from the date of the sale in- 
execution of the decree. [p. 579, col. 1.] 

Jaggi v. Prithi Pal, A. W. N. (1894) 134, Rajindra 
Singh v, Abdul Ghani, 40 Ind. Cas. 63; 25 P. R. 1917, 
and Tukabai v. Lalasao, 63 Ind. Gas. 417; 3 N. L. J. 
335; 18 N. L. R. 42; (1922) A. I. R. CN.) 197, relied on. 


Letters Patent Appeal against the 
judgment and order of Mr. Justice 
Spencer, Officiating Chief Justice, in 
Second Appeal No. 877 of 1921, published 
as 80 Ind. Cas. 554, preferred against 
the decree of the District Court, Trichi- 
nopoly, in Appeal Suit No. 203 of 1920, 
preferred against that ofthe Courtof the 
Additional District Munsif, Kulitalai, in 
Original Suit No. 343 of 1919, (O. 8. No. 10 
of 1919 ofthe District Munsif's Court, Sri- 
rangam.) 

Mr. N. S. Rangaswamy Iyangar, for the 
Appellant. 
` Mr. M. S. Vaidya Maotha Iyar, for the 
Respondents. 

JUDGMENT. —The suit was brought 
by the plaintiff a Hindu reversioner for a: 
declaration that a mortgage by the widow. 
of the last male owner (lst defendant) and 
a OCourt-sale in execution of the decree 
obtained on the mortgage by the 2nd de- 
fendant (the mortgagee) are not operative 
after the death of the widow, so as to be 
binding on him., i 

The mortgage was dated 1905. The suit 
on it was filed in 1919. It is conceded on 
both sides that the suit is barred under 
Art. 125, if limitation commenced to run in 
1905, (that is, from the date of the mortgage) 
and is not barred if it commenced in 1910. 
(that is, from the date of the sale). The 
Courts below—the District Munsif and the 
District Judge—heľd that the alienation 
substantially was in 1905 and that the 
Court-sale in 1910 was merely consequential 
on the mortgage and that limitation 
began torun from 1905, and dismissed the 
gult. : 

In second appeal, it was contended before 
a learned Judge of this Court, that the 
mortgage was not intended to have any, 
operation, that only in 1909 it was attempted 
to be put to any use and the only alienation. 
in the case was in. 1910 and not in 1905, 
This argument was accepted by the learned 
Judge and the suit was remanded for 
disposal according tolaw. The 2nd defend- 
ant’s legal representatives file a Letters 
Patent appeal. 

Weare unable to agree with the view 
faken in the judgment appealed against, 


$è i o. 1995] 


Paragraph 8 of the plaint alleges that ths 
mortgage was collusively effected in order 
to defeat the reversionary rights of the 
plaintiff and without any Justifying neces- 
sity. In para. 9 he alleges that the mort- 
gage is inoperative beyond the lifetime of 
the lst defendant. This shows that he 
never meant to allege that the mortgage 
was not intended to be operative during the 
lifetime of the lst defendant, even as against 
her. An apparent transfer, so as to ulti- 
mately deprive the plaintiff of his rights 
as reversioner was certainly intended to be 
alleged. Plaintiff tendered no evidence be- 
fore the District Munsif to show that the 
thortgage had no operation of any kind till 


1910. In the grounds of appeal before the mM, 


“ District Judge, the point raised in the High 
Court was never suggested. We are of 
opinion that the constr ‘uction of the plaint 
now suggested was raised for the first time 
in the High Court. 

‘In this case, the real alienation hy the 
widow was allin 1905. The events in 1910 
are merely the result of it. It is true there 
may be cases where the widow may do 
something in the course of the suit itself, 
that it is 7 orsible to say ile cdeerce alone 
amounts to an alienation. In this casethe 
alienation which has to be attacked before 
the plaintiff can succeed, is the ‘trortgage 
of 1905. The present case is on all fours 
with the decision in 1891, Jaggi v. Prithi 
Pal (1). We agree with that decision and 
hold that the suit is barred. There are two 
other cases, Rajindia Singh v. AbdulGhani 
(2) and Tukabai v. Lalasao (3) to the same 
effect, but neither of them is by a High 
Court. 

The case in Srinivasa v. Venkatramana 
Bhatta (4) has been referred to by the re- 
spondent. That case has been complicated 
by an adoption. The view in that case as 
to the effect of adoption on the Limitation 
Acts of 1859 and 1871, was opposed to the 
later Privy Council rulings Jagadamba 
Choodhrani v. Dakhina Mohun Roy Choodhri 
(5) and it cannot help us. 

It is true that the prayer was for declaring 
the sale not binding on the plaintiff, We 
‘must look at the substance and not the 
form. To say that the suit is barred or not 

DA. W. N. (1894) 184, 

2) 40 Ind. Cas. 63; 25 P. R. 1917. 

(3) 63 Ind. Cas. 417; 3N. LJ. 835; 18 N. L. R. 42; 
arty A. LR, (N,) 197, 

(4) 5M 121; 6 Ind. Jur, 354; 2 Ind. Doc, (x. 8.1 85. 


- %5) 13 C. 308; 13 I. A. 84; 10 Ind. ae 307; 4 Sar, P 
ç J. 715; 6 Ind. Dee. (N. s.) 705 (P,Q 
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according as the prayer is for a a declar tiga! 
that the mortgage or sale is not binding is 
toallow a quibble with words, The plaintiff. 
cannot escape limitation by a mere device’ 
of this kind. The cases in Sheo Singh v. 
Jeoni (6) and Ram Sarup v. Ram a (7) 
have no bearing on this case. 

The plaintiff Phas his remedy in, a suit’ 
after the widow's death, if the mortgage 15, 
a collusive mortgage. 

Weallow the appealand restore the decir 
sion of the District Judge. The appellant, 
will ee all his costs in the High Court. © 


v Appeal allowed: 
aU 19 A 591; A. W. N. (1897) H41; 9 Ind. Dee. EN 


me) i) 29 M, 239; A. W.N. (1907) 33; 4A. L. J. “16958: 
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OUDH JUDICIAL COMMIS- °-. 
SIONER’S COURT. ae 
Privy COUNCIL APPEAL NO. 2 oF 1925. °° 
Mareh 20, 1925. a 
Presznt:—Mr. Daniels, J. O., and _ 

Mr. Wazir Hasan, A. J, O. = 3 

Thakur SHIAM SUNDAR SINGH- ° 

DEFENDANT—-ÅPPELLANT—-ÅPPLICANT 
VETSUS 

Thakur JAGANNATH SINGH— PLAINTIFF 


—~RESPONDENT— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1909), s 1l0—~— 
Succession Act (X of 18695), s. 54—Will--Signature of 
legatee not made as attesting witness—A'ppeal to 
His Majesty in Council—Substantial question of law. 

In the case of a Willto which the provisions of 

54 of the Succession Act were applicable the ‚Trial 
Court arrived at the finding that the signatures which 
certain legatees had made on the Will were not intend- 
ed to attest the execution ofthe Will. On appeal, the 
Appellate Couri agreed with this finding and affirmed 
the decree. On an application for leave to appeal to 
His Majesty in Council: 

Held, that the mattər did not involve any sub- 
stantial question of law within the meaning of s. 110 
of the ©. P. C, and that consequently leave oe 
not be granted. [p. 580, col. 1.) 

Application for permission to appeal. to 


A Council under ss. 109 and 110, G; 
P 





Mr, Niam Ullah, for the Applicant. A 
Mr. Wasi Hasan, for the Opposite Paris 


JSUDGMENT.—This is an- applica 
tion under ss. 109 and 110 of the C. P. U 
for leave to appeal to Hiè Maiesty in 
Council from the decree of this Court 
dated the 25th November 1925. The valué of 
the subject-matter in dispute is. Rs. 25,025 
but the decree of this Court affirmed 


sed 
the decree of the Court of first instance. 
The sole question for determination, there- 
fore, is whether the application under con- 
sideration discloses any substantial ques- 
tion of law involved in the appeal. We 
dre of opinion that it does not. ; 

Under a Will to which the provisions of 
s. 54 of the Indian Succession Act apply 
the*four sons of the testator were recipients 
of certain legacies. They also signed as 
witnesses to the Will just now mentioned. 
To the suit founded on the legacies one of 
the defences raised was that the legatees 
forfeited the legacy for the reason that 
they. had attested the Will in question. 
The Court of first instance found as a 
matter of fact that the signatures. which 
the legatees made on the Will in question 
were not intended to attest the execution 
of the Will. With that finding this Court 
agreed. That is the only question which 
has been urged upon us as one which 
would justify a leave for appeal to the 
Privy Council. We do not.think so. We 
are of, opinion that that matter does not 
“involve any substantial question of law. 

We,:therefore, reject this application with 
costs. 


" 2, Ke Application rejected. 





‘LAHORE HIGH COURT. 
Crvi APPEAL No. 126 or 1925. 
June 19, 1925. 
| Present :—Mr. Justice Jai Lal. 
-Musammat PARBATI—Puaintirr—- 
Ea APPELLANT 
versus | 
_ EMPEROR THROUGH tHe DISTRICT 
JUDGE or DELHI—Dzrenpant— 
RESPONDENT. 
` Iumacy Act (IV of 1912), s. 82—Application for 
declaration of. soundness of mind—Procedure—Duty of 
Court. , l 
-. Where an application is made under, s. 82 of the 
“unacy-Act to the District Judge for the purpose 
of declaring that a person ‘who has been declared to 
be of, unsound mind has ceased tobe of unsound 
“ mind,.and on the materials placed before the District 
. Jydge’there. is - good: reason to. believe -that ‘the 
ynsoundness of mind of the person to whom the 
“R yplication. relates has ceased, it is the duty. of the 
‘District Judge to proceed with the application without 
"regard to the effect which the enquiry might have 
iipon a matter in ‘dispute in other proceedings pending 
in Courts ap O T ME 
Appeal against an-order’ of ‘the: District 
Judge, Delhi, dated the 3ist-October 1924. 
T p E e 4. ; - , gg 


PARBATI Ù.. EMPEROR. 


[38:1..0, 192) 
Mr. Shamair Chand, for the Appellant. 
JUDGMENT.—Jagdish Rai was.found 

to be .of unsound mind as a-result of inqui- 

sition held by the District Judge of Delhi 
and his property was placed under manage- 
ment. Musammat Parbati, the wife of 

Jagdish Rai, who had been appointed 

as guardian of the lunatic’s person present- 

ed an application to the District Judge on 
the 25th July 1924 alleging that the un- 
soundness vf mind of Jagdish Rai had 
ceased and praying that enquiry be ‚made 
whether he is still of unsound mind and 
incapable of managing himself and his 
affairs: This application was accompanied 
by copies of certain statements made by 
medical experts who.were of opinion that 


‘Jagdish Rai had ceased to be of ‚unsound 


mind. It was also accompanied by a certi- 
ficate from the Civil. Surgeon of Delhi. 
Musammat Parbati asked the Court . to. 
make an order authorising some respectable 
persons to have access to the alleged lunatic 
for the purposé of personal examination. 
This was granted by the learned Judge 
under s 41, cl. 2 ofthe Indian Lunacy Act, 
1912. Two gentlemen nominated by the, 
Judge reported that the alleged lunatic was 
0f sound mind. The learned Judge has 
dismissed the application holding -that a 
succession case, was, proceeding in the.Court 
in respect of certain.property and the main 
question in issue in that case was whether 
Jagdish Rai was capable of succeeding in 
view of his unsoundness of mind. - He held 
that the application was made as a piece of 
peshbandi in order to strengthen Jagdish 
Rai's claim in that case: He, therefore, de- 
clined to proceed with the application... 

In my opinion.the order passed by the 
learned Judge cannot be supported. Under 
s. 82 (1) on the material placed before. the 
District Judge there was very good reason 
to believe that the unsoundness of Jagdish 
Rais mind had ceased and without regard 
to’ the effect’ of this enquiry on the matter 
in the.other proceedings pending in the 
Courts it was the duty of the learned Judge 
to have proceeded withit. It would be: most 
unfair to keep the Junatic’s property, under 
management or his, person -under guardian- 
ship if it could be established ¿that he was 
no longer of unsound mind. It may be 
mentioned that another certificate by the 
Superintendent of the: Punjab Mental Hos- 
pital was placed before me on behalf of 
Jagdish Rai. This certificate also supports 
the-allagation of Mussammat Parbati.- - 


P 
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I-set aside .the.6rdér of the learned Judge 
and direct him to proceed’with the enquiry 
ag provided: in s. 82 of the Indian 
Lunacy Act. : 


Z. Ke Order set aside. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 


First MISCELLANEOUS APÊRAL No. 26°» 


oF 1925. 
April 17, 1925. , 

Present :-—Mr. Wazir Hasan, A. J. O., 
and Mr. Ashworth, A. J.C. 
AHMAD MUJTABA KHAN—Puantirr— 

APPELLANT `! 
VETSUS 
- Bhaya- PIRTHIPAL SINGH —Daranpanr 


—RESPONDENT. | 
| Civil Procedure. Gode (Act V of 1908), 0. XXXIX, 
7. 1—Temporany injunction, when can, be granted, | 
Before a Court is asked to issue a tempor ary injune- 


tion the application must show that the requirements : 


of O. XXXIX, r. 1, 0. P. O., must be fulfilled, viz., that 
there is a risk of the pr operty being damaged or the 
creditors being defrauded. 


Appeal against an.order of the Subordi- 
oe Judge, Gonda, dated the dra F February 
1 ; 

Mr. Mohammad Ayub, for ithe 
lant. 

Mr. Hardhyanchandra, for the Respond- 
‘ent. . 

JUDGMENT. —This is lan appeal 
under O. XLII, r. 1, el. (2) against an 
order of the Subordinate Judge’ of Gonda 
dated 3rd February 1925 réjecting the 
applicant-appellant’s request for a tempo- 
rary injunction. The request| was based 
on the allegation that the applicant had 
filed a declaratory suit. in respect of the 
property for the sale of which'a date had 
“been fixed. It was stated that if the sale 
took place the. plaintiff would be put to a 
great loss. We notice that-the application 
asking for injunction : does not show that 
the requirements of O. XX XIX, £ 1 were ful- 
filled, namely, that there was a risk of the 
property being damaged or that there was 
a risk of any creditors being defrauded. 
We, therefore, hold that the “Subordinate 


Appel- 


J udg ge was justified in summarily rejecting 


the ‘application for injunction but we think 
that he might have stated some reason for 
- rejecting the: application, for instance that 
the pee failed to show sufficient 


, 
ł 
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cause’ for stay. Holding that the: applicant- 
appellant had failed to show sufficient- cause 


‘for stay we see no ‘reason: for allowing this 


appeal. ; 
The appeal is, therefore, ‘rejected with 

costs. 

Appeal rejected, 


“ 


ALLAHABAD HIGH COURT.: 
Civit Reviston No. 21 or 1925. 
April 1, 1925. 


/ Present :—Mr. Justice Stuart. 
, AZMATULLAH iHAN—Pratries— 
APPELLANT : 
VETSUS 
AHMAD -ALI--Derenpant—OPpostts. 
PARTY. 


Provincial Small Cause Courts Act (IX of 1887), s: 17 
—Ex parte decree, application to set aside—Full 
security given—Amount of decree stated incorrectly, 
effect of —Cash security, deposit of, effect of. 

An ex parte decree was passed by aSmall Cause 
Court against the defendant, the total amount of 
which was Ra. 540. Defendant applied under s.17 of 
the Small Cause Courts Act: to set aside the ex parte 
decree and atthe time of- presenting his application 
filed a bond by which he hypothecated a house which 
he asserted was worth Rs. 4,000 as security for the 
performance of the decree, butin his application he 
mentioned the decretal amount as Rs. 530 instead of 
Rs. 540. The Court made an order that the security 
should be verified but before steps were taken ‘by 
the Court to verify it, the defendant paid in cash into 
Court the full decretal amount as security: 

_ Held, that the defendant had complied ` with the 
provisions of s. 17 of the Provincial Small -Cause 
Courts Act inasmuch as he gave full security for the - 
decretal amount and the mere fact that he made a. 
mistake in stating in his application that the amount 
of the, decree was Rs. 530 instead Rs. . 510 did not 
affect the fact that he had given security for ‘more 
than what was due; and that by subsequently deposit- 
ing the amount in ‘Court, he merely saved a Court 


the trouble of further ver ification. fp. 582, col. L] 


Oivil révision from an order of the 
Judge, Small Cause Court, Shahjahanpur, 
dated’ the 22nd December 1924. i 

Mr. Mukhtar Ahmad, for the Applicant. 

Dr. K. N. Katju, for the Opposite Party. 


JUDGMENT. —The. main point for 
decision in these two revisions is whether 
there has been substantial compliance with 
the provisions ofs. 17 of Act IX of 1887. 
A decree had been passed by the Small 
Cause Court ex parte against Ahmed Ali 
for Rs. 483-9 and Rs. ” 56- -11 costs. This 
decree was passed on the 6th September 


is} 


1924... QnĘtha -14th October 1924 Ahmad 
cAli -applied under s. 17 to setaside the 
kk, parte decree. and ab the time of pre- 
senting his application filed a bond by 
which: he hypothecated a house which 
“he asserted was worth Rs, 4,000 as 
security forthe performance of the decree, 
but in this application he estimated the 
decretal amount at Rs. 5380 instead of 
Rs, 540-4. The explanation which he gives 
for this error is that he had miscal- 
culated the costs, He thus professed 
himself ready to give security for more 
than seven times the decretal amount 
and ‘actifally had done so, 

It was ordered that the security should 
be verified but before steps were taken 
by the Court to verify it Ahmad Ali paid 
in- eash into.Court Rs. 540-4-the tull deere- 
tal. amount as:security. It is argued on 
behalf of the opposite side that Abmad Ali 
did not comply -with the- provisions of 
s. 17, The leading case in this Court upon 
‘the. point is Jagan Nath v. Chet Ram (1). 
“Applying the principles laid down in that 
‘case I consider that there has been sub- 
‘stantial compliance with the provisions of 
‘gs. 17. The applicant was obliged to give 
-full security. He gave full security. ‘The 
‘éircumstance-that he made a genuine error 
‘by: which he stated the amount for which 
‘the security had to be given at Rs. 10-4 
se than it really was does not affect the 
act that-he gave security for more than 
-What was due. His action in depositing 
‘the amount in cash later can only be taken 
as part of the same transaction as had gone 
before and not asa belated attempt a file 
security at a date when he was not per- 
mitted to file-it.. By depositing the amount 
in; cash he saved the tiouble. of further 
verification. In these circumstances the 
application must fail. The application 
for restoring the eax parte decree fails. 
The application for 
dismissal of the suit 
nothing to recommend it, 
applications with costs. 

Applications dismissed. 

(i) 28 A. 470; 3 A, I, J.318; A. W. N. (1906) $3. 


“fr i 


` ~g 
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on merits has 
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setting aside the. 


I dismiss. both’ 
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QOUDH JUDICIAL COMMIS-. 
SIONER’S COURT. o” 
OivIL Revision No. 1 or 1925. 
March 26, 1925. a: 
Present:—Mr, Wazir Hasan, A. J. o, 
Baba SHEO CHARAN DASS— 
DEFRNDANT—AFPLICANT 
versus 
Musammat JAQWANT KUAR= 
PLAINTIFF—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s 113, 0. 
ALVI, r.7—Review, application for, rejection’ of— 
Revisicn, whether lies. 

An ordet rejecting an application for review made 
on the ground of discovery of new and important 
evidence does not fall within the scope of s. 119 of 
the O. P. C., and is not open to revision. 

Revision against an order of the Addi- 
tional Sub-Judge, Rae Barelli, dated the 
931d October 1924. 

Mr. Moti Lal Saksena, for the Appli- 
cant. 

ORDER.—This is an application under - 
s. 115 of the C. P. C. It relates to an 
application for review of judgment deli- 
vered by the Additional Subordinate Judge 
of Rae Bareli in asuit in which the appli- 
cant was a defendant, The judgment was 
delivered on the 8.th July 1924. The ap- 
plication for review was made by the de- 


ies 


fendant on the 3rd September 1924. The 


main ground of the application was that 
a certain document had been discovered 
after the delivery of the judgment, The 
learned Additional Subordinate Judge bas 
held‘ that he was not satisiied that the 
applicant could not with due diligence 
have obtained a copy of the document 
which he now sought to be introduced 
‘by means of his application for review.. 

` It is obvious that the order of the learned 
Additional Subordinate Judge in rejecting 
ié, application does not fall ‘within the 
scope of s. 115 ofthe CG. P. C. This appli- 
cation must, therefore, be rejecit and ldo 
so hereby. 

It is open to the applicant to prefer an 
appeal fiom the decree of the learned Sub- 
ordinate Judge and ask the Court: of 
Appeal to admit the document in evidence 
which that Court has power to do if it 
cousiders proper and necessary. 


oe S Pevision rejected, 
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". CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 

No. 1306 oF 1922. . 

March 3, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
` and Mr, Jastice Cuming. 

BAIKUNTHA CHANDRA DHUPI 

AND OTHERS—DEFENDANTS—APPELLANTS 

; VETSUS 
-- PRAHLAD CHANDRA DHUPI AND 


OTHERS——PLAINTIFFS—-RESPONDENTS. 

Fraud—Decree, setting aside of. 

Tt is not permissible to raise pleas of fraud and 
production of false evidence in a suit to set aside a 
decree passed on contest, or,in the case of an ex parte 
decree, where process was served and the proceed- 
ings were in fact watched by the defendant. 

_ Nalinikanta Mukherjiv. Hari Nikari, 86 Ind. Cas. 
779; 29 O. W. N. 325; 410. L. J. 281; (1925) A. I. R. 
(C.) 663, followed. 

Kedar Nath Das v. Hemanta Kumari Dasi, 22 Ind. 
Cas. 709; 18 C. W. N. 447, and Lakshmi Charan Saha 
v. Nur Ali, 11 Ind. Cas, 626;15 C. W. N. 1010; 38 C. 
936, distinguished. 


Appeal against a decree of the Subordi- 
nate Judge, Second ‘Court, Backerganj, 
dated the 21st February 1922, affirming that 
of the Munsif, Third Court, Perojpur, dated 
the 22nd July 1920. 

Messrs, Satya Charan Singha and Jitendra 
Nath Roy, for the Appellants. 

Babu Bhagirath Chandra Das, for the 
Respondents. 

JUDGMENT. 

Cuming, J.—The facts of this appeal 
are as follows: The appellant obtained an 
ex parte decree against the respondents in 
a certain Title Suit No. 3 of 1917. The 
respondents then sued the appellant to 
set aside this ex parte decree on the 
ground that it was obtained by suppres- 
sion of processes, by adducing false evi- 
dence and by -wrongly including certain 
land within his tenancy which did not 
belong to the tenancy. The Court of first 
instance found that there had been no 
suppression of processes and that the res- 
pondent was fully aware of the progress 
of the suit, He further found that the 
appellant’s suit was wholly false and that 
the decree was obtained by the production 
of false evidence and by the practice of 
fraud on the Court and decreed the res- 
pondent’s suit. On appeal to this District 
‘Court this decision was upheld. The 
Jearned Judge there held agreeing with 
the Court of first instance that the respond- 
ent wus fully aware of the suit and that 
` processes have been served upon him. He, 
howeyer, found that it was fraud on the 


BAIKUNTHA OHANDRA DHUPI V. PRAHLAD CHANDRA DHUPI, Bad: 


part of the appellant to falsely allege his ` 
own Howla right and to obtain a judgment 
by adducing false evidence. The defend». 
ant has appealed to this Court. I think 
that the facts as found by the lower 
Appellate Court would justify the Court 
in holding that the appeal succeeds and 
the plaintiff's suit should be entirely dis- 
missed. 

The learned Advocate forthe appellant 
has referred us to the case of Nalinikanta 
Mukherji v. Hari Nikari (1) to the decision 
of which oneof the members of this Bench 
was a party. The allegations in that suit were 
more or less the same as have been made 
in the present. suit. In that suit it was 
urged that the summonses had not been 
served and thatthe claim was fraudulent. 
My learned brother in dealing with the 
second contention remarked that the bal- 
ance of authority was that it was not open 
to a party to raise pleas of this nature if 
the suit had been decreed on contest orif 
the suit had been decreed ex parte and it 
was established that summonses had been 
served on the defendants. In the present 
case it has been found that the respondent 
who was the defendant in the original suit, 
of which the decree is sought to be set 
aside had been served with summons and 
was at the time watching the suit. I see 
no reason to differ from the principle laid 
down in Nalinikanta Mukherjee v. Hari 
Nikari (1) with which I am in entire 
agreement. We have been referred to the 
case of Kedar Nath Das v. Hemanta Kumari 
Dasi (2). The facts of that case are, how- 
ever, distinguishable because in that case 
it appears that no summonses had been 
served on the plaintiff and that the plaint- 
iff was not aware of the suit and in those 
circumstances an ex parte decree had been 
obtained, We are also referred tothe case 
of Lakshmi Charan Sahav. Nur Ali (3). 
The facts of that case are also distinguish- 
able because in that eass the defendant 
although he was duly served with notice 
was unable toappearand defend the suit. 
In the present appeal the facts are entirely 
different. The respondents were all along 
aware of the case and were watching the 
case during the course of its prosecution. 

In the circumstances we think that the 
appeal must succeed and the decree of the 


(1) 86 Ind. Cas. 779; 29 0. W.N. 325;41 C. L.J, 
231; (1925) A.I R. (0) 663. : 
(2) 22 Ind. Cas. 709; 18 O, W. N, 447. 

(3) 11 Ind Cas. 626; 15 O. W, N. 1010; 38 Ç. 936, 


BBA: 


plaintiff's, :suit entirely dismissed with costs 
in all. Oourts. 
Greaves, J.—I agree. 
NH, i Appeal decreed. 


rani ara | 


OUDE JUDICIAL COMMIS- 
% SIONER’S COURT. 
|. Cryin Revision No. 7 or 1925, 

. March 4, 1925. 

7 ~o Present:—Myr. Dalal, A. J. O. 

‘NEM CHAND—PtatntirF—APPLICANT 

Versus 
GUR DAYAL—DEFENDANT— OPPOSITE 
PARTY. 

~ Contract Act (IX of 1872), s. 245—Name used in 
designation of firm, effect of—Person whose name 
úsed, whether becomes partner, 

The mere use of a namein the designation of a 
firm should ‘not lead any member of the public to 
presume that the person whose name is used is a 
partner in the firm. The mere fact, that the person 
whose name is so used does not repudiate the use of 

name in the designation of the firm, does not 
render him liable as a partner under s., 245 of the 
Contract Act. 


Revision against a decree of the Judge, 
Court of Small Causes, Lucknow, dated 
the 10th November 1924. 

Mr. B:N. Shargha, for the Applicant. 

Mr. D. K. Seth, for the Opposite Party. 

JUDGMENT.—The plaintiff sued in 
the Court of Small Causes two brothers 
Ram Dayal and Gur Dayal for recovery of 
a. certain amount. A decree was passed 
against Ram Dayaland hence this appli- 
cation is made against Gur Dayal under 
s. 25-of the Small Cause Courts Act. 

: -The firm was known by the name of Ram 
Dayal-Gur Dayal. The lower Court has 
pointed out that this fact by itself does not 
prove that Gur Dayal was a partner. As 
a finding.of fact the lower Court held that 
Gur Dayal was not.a partner. In this Court 


ka - 


At.ie argued that Gur Dayal was liable under 


the provisions of s,.245 of the Contract Act 
because by his: conduct he had led the 
plaintiff to believe that he was a partner in 
the firm. No reference is made to any 
words spoken or written of Gur Dayal. 
The conduct resolves itself into this that 
Gur Dayal permitted his name to be used 
to designate the firm. 

Such names are indiscriminately used by 
Indian firms and the mere use of a name 
would not. lear: any member. of the public 


.SATINDRA MOBAN V. KAMARADDI MIJL. . 
- lower ‘Appellate Court be set aside and the. 


[88 I. Or 1925}: 


or any dealer to-presume. in India thatthe 
person whose name is-used is.also a partner 
in the firm. Whether on account of a more 
sonorous sound or to: give greater dignity 
to the firm it is usual to employ two,names;. 
and often a man not being able to invent 
any other name uses the name of-his own 
son, even if he bea minor. .- The mere use 
of the name of Gur Dayal ought not to have 
led the plaintiff to believe that Gur Dayal 
was a partner. ; 

In fact he did not so believe because. be 
actually led evidence to prove that Gur. 
Dayal was a partner not only in name but 
actually, When he. failed to prove the: 
case of actual ownership he fell back on. 
a belief of his which really did not exist. 
I think that the lower Court was correct 
in holding that the plaintiff was not led 
to believe that Gur Dayal was- a partner of 
the-firm.- I dismiss this application with; 
costs. 


Z. K, Application dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2341 
oF 1921. 

February 3, 1925. 
Present:—Mr. Justice Suhrawardy 

and Mr. Justice Cuming. 
SATINDRA MOHAN TAGORE— 
PLAINTIFF— APPELLANT 


Versus 
KAMARADDI MIJ e 


RESPONDENT. 

Bengal Tenancy Act (VIII of 188d), s. 30—Fixity of 
rent, presumption of—Kabuliyat providing for excéss 
rent for excess area, effect of-—Presumption, rebuttal 
of— Question of fact—Second appeal. 

The question whether a stipulation in a kabula! 
relating to a tenancy isor is not sufficient to rebut 
the presumption raised under s. 50 of the Bengal 
Tenancy Act, is for a Court of fact and is not pro- 
Bey a question fora Court of second appeal. [p. 586, 
co 

A stipulation in a kabuliyat by a tenant to pay 
rent atthe prevailing rate for excess land found in 
his possession ‘is perfectly consistent with s. 50, 
Bengal Tenancy Act, and cannot in any sense be said 
to rebut the presumption as to fixity ofrent raised 
thereunder. [1bid.] 

Upendra Nath Ghose v. Gopi Charan Saha, 44 Ind. 
Cas. 595; 22 ©. W. N. 321, Upendra Nath Ghose v. 
Dwarkanath Biswas, 44 Ind. Cas. 593; 22 C. W. N. 322, 
and Sarat Chandra Dey v. Taraprasanna Bhattachary- 
ya, 70 Ind. Cas. 437; 36 O. L. J. 333; (1923) A. I.R (C.) 
l41, distinguished. 

Obiter.—-Under cl. (1) of s. 50, Bengal Tenancy Act, 
if the rent of a holding has not in fact been changed 


` 


‘respect of the land covered by the kabuliat 


since Ta time of o Permanent’ Settlement, then it is 
nót. liable to'be increased. -The`merè ‘faét | ‘chat- -in an 


instrument executed 40 br 50 years later the rent is, 
expressed: to be..variable will by. itself > make no. 


difference. . [p. 585, col. 2.] 


` Abhoy Sankar Mazumdar v, Rajani Mandal, 47 Ind. | 


Gas.. 359; 29 O. L.-J. 371; 22 G. W° N. 904, followed. 


_ Appeal against a decree.. of the . Addi-. 
tional -Special Judge, Tipperah, dated the 


5th September 1921,. modifying that of the 


Assistant Settlement Officer,. Comilla, , dated 


the'19th of March 1920. 

Babu Hi a Lal Chakravarty, for ie: -Ap- 
pellant. ~ 

'Babu Upendra Kumar. ‘Roy, for e Re- 


spondent. 
J UDGMENT, 
Suhrawardy, d.—The one substan- 
tial question raised in this appeal is whether 


"a particular. stipnlation i in the kabuliyat re- 


buts the presumption of fixity of rent raised 
under s. 50, Bengal Tenancy Act. The 
Courts below have found that the defendant 
has succeeded in proving uniform payment 
of rent for more than 20 years, that the kabu- 
liyat:executed in 1868 “was-a*conformatory 
settlement of the: holding: held by the pre- 
decessors of the ‘defendant from before at 
a uniform rent of: Rs; 65, that since the 
execution of the kabuliat,there, has been no 
variation in the.rent and.that, therefore, this 
kabuliat or the -stipulation - contained 1 in it 
did not affect the presumption raised under 
s. 50, Bengal: Tenancy. Act.” The kabuliyat 
recites that the jama was held by the tenant 
from before ata rent of Rs. 65 and -the 
settlement was, taken from the landlord in 


at the same jama of Rs. 65. . Then there is 
a stipulation to the effect that itin future 
on measurement any excess- or diminution 
in area is. ‘established the tenant, will. pay, 
rent according to the pr evailing rate current 
in the-neighbourhood. It. is “argued that 
this stipulation rebuts the presumption rais- 
ed under s. 50 of the Bengal Tenancy Act;. 


‘and for this view, reliance has been placed 


on the cases of Upendra N ath. Ghose v. Gopi 
Charan Saha (1), Upendra Nath Ghose v., 
Dwarkanath Biswas (2) and Sarat ‘Chandra 
De v. Taraprasanna Bhattacharyya (3). The 
last case follows the casein Upendra Nath 
Ghose v. Dwarknath Biswas (2) which is an 
authority for the proposition that where a 
tenant stipulates that he Foug pay enh anced 


(1) 44 Ind. Cas. 595; 22 ©. W. N. 321, 
(2) 44 Ind. Cai. 593; 22 O. W. N. 322. 


(3) 70 Ind. Gas. 437; 36 ©. Lr J, 333; a AL IB, 


(ò) 141, 
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Tate according to the parganarate the. kabu- 
liyat may be considered either as new con- 
tract under which the tenant agreed to pay 
enhanced rent or as a contract containing 
recitals of the incidents of the tenancy. 
which was in existence from before, The. 
other terms of the kabuliyat are not. cléar 
as, to whether it was a conformatory kabuli- 
yatora kabulityat executed by the tenant 
who was inducted into the land under it. 
It is not necessary for,me to say more “with 
regard to that case; but if proper occasion, 
arises I may have something to say on the: 
question as to the gener ality of the langu- 
age employed in it. Section 50, él. (1), says. 
that, where a tenure or holding’ is held at a. 
rent which has not been shanged from the. 
time of the Permanent Settlement, it shall 
not be liable to be increased. Clause (2) 
gives only one of the modes of pr oving that. ` 
a holding was held at a uniform: rent. 
from the time of the Permanent . Settle- 
ment; and if such proof is .adduced if 
will give rise to the -presumption of 
fixity of rent. If.the tenant succeeds in, 
proving that he has paid rentat the. same 
rate for a period of 20 years then the „pres 
sumption is that he has held itat that rate’ 
from the time of the Permanent Settlement: 
lf any tenant since the Permanent Settle-, 
ment comes into possession of the land and 
stipulates that he would pay-enhanced rent, 
I fail to see how such stipulation can affect 
or rebut the presumption raised as to the 
uniform payment of rent, from the time of 
the Permanent Settlement. Such a stipula- 
tion by the tenant may be enforced, either 
as anew contract or it may be used as a 
piece of evidence to show that the holding’ 
was not held at the same rent from the time’ 
of the Permanent Settlement. The facts 
of the case of Sarat Chandra Dey v. 
Taraprasanna Bhattacharyya (3), to which 
my learned brother was a party are very 
different from the present case. There the. 
kabuliyat was fora term and itis not clear 


from the report of the case that the leabuli- 


yat was one. creating a tenancy or was evi- 
dence that the holding was not held at the 
same rent from the time of the Permanent 
Settlement. But the learned Judges in 
that case interpreted. that kabuliyat and 
observed as follows: “It cannot be disput- 
ed that this is the correct interpretation of 
the terms of the contract between the 
parties, and the document so oe 
rebuts the presumption’ mentioned 

s. 50,” It seems that their Lordships ged 


Bb 
the particular document in that case as a 
piece of evidence which was sufficient 
to rebut the presumption under s. 50. 
The case of Upendranath Ghose v. Dwar- 
kanath Biswas (2) was considered in a 
well considered judgment in the case 
of Abhoy Sankar Mazumdar v. Rajani 
Mandal (4), where Richardson, d., ob- 
serves that under cl. (1) of s. 50 if the 
rent has not in fact been changed from the 
time of the Permanent Settlement then it 
shall not be liable to be increased. If an 
instrument is subsequently executed forty 
or fifty years later the mere fact that the 
rent is expressed to be variable will by 
itself make no difference, I fully agree in 
the view expressed therein. Jn the present 
case, however, the facts are different. The 
tenant by the kabuliyat of 1868 covenanted 
that if after measurement land is found to 
be in excess he will pay rent for the same 
according to the prevailing rate. This 
stipulation is in perfect aecord with s, 50 
(1) which says that the rent at which a 
holding is held from the time of the Perma- 
nent Settlement shall not be liable to be 
increased except on the ground of alteration 
in the area of the holding. This condition, 
therefore, can in no sense be said to rebut 
the presumption raised under s. 50. In this 
connection 1 should like to observe that a 
kabuliyat containing a stipulation like 
agreeing to pay enhanced rent in future is 
only a piece of evidence which can be taken 
into consideration to show that the tenancy 
did not exist from the time of the Perma- 
nent Settlement or that it was not held at 
an invariable rent from that time. It is 
after alla piece of evidence the effect of 
which can be well judged by a Court of 
fact and in my judgment it is not proper 
for a Court of law to lay down whether a 
piece of evidence is or is not suflicient to 
rebut the presumption raised under s. 50. 
In this case the learned Special Judge con- 
sidered this kabuliyat with all its terms 
and has come to the conclusion on a con- 
sideration of the evidence that even if it 
were a stipulation to allow enhancement it 
will not effect the defendant's immunity, if 
in fact he establishes a presumption that he 
has held at a rate unchanged since the 
Permanent Settlement. That I take to bea 
finding of fact which we cannot disturb in 
asecond appeal. This objection, there- 
fore, fails. 


(4) 47 Ind, Cas, 359; 29 O, L, J, 371; 22.0, W, N, 940, 
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There is one other point which was sug- 
gested, namely, that the Courts below 
should not have allowed deduction of 9 per 
cent, on account of closeness of measure- ` 
ment. I understand this has been the. 
practice under the Settlement Rules framed 
by the Government and no authority has 
been placed before me to induce me to 
depart from this course. I may remark 
that itis found by the Courts below that 
there has been an increase of area held by 
the defendant which has been assessed at 
the rent found to be fair and equitable by 
the Special Judge. . 

In the result this appeal fails and is dis- 
missed with costs one gold mohur. 

Cuming, J.—I agree. 

N. H. 


* 


Appeal dismi ssed, 


ALLAHABAD HIGH COURT. 
SECOND Civin APPEAL No. 1146 oF 1923. 
April 3, 1925. 
Present:—Justice Sir Theodore Caro 
Piggott, KT. 

BALDEO RAM AND anorHER—PLAINTIFFS 
— APPELLANTS 
, VETSUS 
KUN KUN RAM—Derenpant— 

, RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 27, 0. XLVII, r. l—Appeal—-Additional evidence, 
when can be taken—Fresh evidence, discovery of, 
effect of. 

An Appellate Court has no jurisdiction to admit 
fresh evidence merely on the ground that the evidence 
had been discovered by one of the parties to the 
litigation under circumstances which would warrant 
an application for review of judgment under 
O. XLVII, r. 1 of the C. P. O. [p. 587, col. 2.) | 

In the matter of Nandkishore, 4 Ind. Cas. 809; 32 A, 
71;6 A. L. J. 979, followed. 


Second appeal from a decree of the Dis- 
trict Judge, Ghazipur. 

Mr. U.S. Bajpai, for the Appellant, 

Messrs. Haribans Sahai and K. Verma, 
for the Respondent. 


JUDGMENT.—This is an appeal by 
two plaintiffs whose suit for possession of 
a certain house and recovery of rent has 
been dismissed by two Courts. The first 
question raised is whether the judgment 
of the lower Appellate Court can be 
accepted as one which complies adequately 
with the requirements of the law on the 
subject. Obviously the learned District 
Judge, having heard the arguments iy 


{88 I. O. 1095) 
the case, thought so little of the plaintiffs’ 
claim that he could not bs troubled to 
deal with the points taken in the memo- 
randum of -appeal before him systemati- 
cally or in anv detail. He did, however, 
apply his mind to the most crucial point 
in the case. The title of the plaintiffs 
came to them from one Cheddi, who claimed 
as heir under the Hindu Law of one Sukh 
Lal. The plaintiffs had to prove Chhedi’s 
title, failing which -their suit could not 
succeed. Now, the plaintiffs’ case was 
that Chhedi was the son of one. Khedu, 
and that Khedu and Sukh Lal were brothers 
the sons of one Behari. On the other side 
evidence was produced that the name of 
Sukh Lal's father was Raghubar. The 
learned District Judge felt. satisfied that 
the evidence on the record proved this 
point against the plaintiffs.: He has pro- 
duced a judgment which I do not consider 
commendable or altogether satisfactory, 
but I am not prepared to set aside the 
proceedings in the lower Court, or to order 
the appeal to be re-heard asa first appeal 
in that Court, merely on the ground of a 
technical objection to the form of the 
judgment. So far as this matter goes 
there is only one other point that is at all 
arguable on behalf of the appellants. The 
evidence that Sukh Lal's father was called 
Raghubar included a certain document, as 
to. which objection was taken that it had 
not been proved in the manner required 
by law. it was not put forward as a 
document of title. What was put in evi- 
dence was simply a statement made in 
writing by one Sukh Lal, since deceased, 
that the name of his father was Raghubar. 
J am satisfied that for the purpose for 
which it was used that statement was duly 
proved against the plaintiffs. ‘There is one 
other matter with which I must deal. 
Along with the petition of appeal the 
plaintiffs have tendered a petition supported 
by affidavit asking this Court to admit 
further evidence. The evidence in ques- 
tion is documentary, and it falls under 
two distinct heads. In the first place, 
copies are tendered of certain proceedings 
in.a former litigation, described as Suit 
No. 143 of 1887, the object of which is to 
prove that Sukh Lal’s father was called 
both Behari and Raghubar. I have thought 
it expedient to examine these documents, 
without prejudice to the question whether 
they ought or ought not at this stage to 
be admitted in evidence, It was pointed 
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out long ago by a Bench of this Court [vide 
In the matter of Nandkishore (1)] that the 
Appellate Court as such, has no jurisdic 
tion to admit fresh evidence merely on 
the ground that it had been discovered by 
one of the parties to a litigation under 
such circumstances as would warrant an 
application for review of judgment under 
O. XLVII, r. 1, of the C. P. O. At the 
same. time it must be admitted that the 
position which arises when a litigant 
alleges himself to have discovered facts 
such as to warrant the invocation of the 
rule above mentioned ata time when an 
appeal against the decision complained of 
is actually pending, is a somewhat difficult 
one. On a strict interpretation of O. XLVII, 
r. 1, it would seem that the mere fact 
that an appeal has been preferred excludes 
the application of the said rule. This is not 
of course an answer to the contention 
the powers of an Appellate Court in the 
matter of the production of additional 
evidence are strictly limited by O. XLI, 
r. 27, of the same Code. It may be that 
the particular question now under con- 
sideration was not adequately considered 
when the rules under the ©. P. O. were 
framed, and that some additional to these 
rules might well be made to deal with 
eases of this sort, though they cannot be 
of frequent occurrence. Sitting as a Single 
Judge, I should consider myself bound, if 
the appeal before me could only be dis- 
posed of on this one ground, to follow the 
ruling laid downin Nand Kishor’s case (1) 
above referred to. If the matter were 
res interga I would take leave to suggest 
that, in the absence of any rule dealing 
specifically with this point, a Court of 
Appeal might in the interests of justice 
stretch the words, “or for any other sub- 
stantial cause,” in O. XLI, r. 27, aforesaid, 
so as to enable it to take action if the 
interests of justice clearly required it to do 
so. The present is not, in my opinion, such 
a ease. To being with, the affidavit along . 
with which this additional evidence is 
tendered is unsatisfactory and inadequate, 
One thing is certain that if additional 
evidence is to be admitted at all under the 
circumstances now before me, the principles 
laid down in O. XLVII, r. 1, of the C. P. 
C. must be strictly applied in order to 
determine the admissibility. or otherwise 
of the additional evidence. On the affi- 


(1) 4 Ind, Cas. 809; 32 A, 71; 6 A. L.J, a 


davit before me I -am im no way, prepared 
to -hold that the additional evidence which 
Lam, now cousidering could not have been 
produced by. the present plaintiffs at the 
time. when the decree tinder appeal was 
passed, if they had exercised due diligence. 
As I am dealing with this.matter on. broad- 
ay equitable. - grounds; I may | add that 
having looked through the documents re~- 
lating to the proceedings in Suit No.. 147 
óf 1887, I consider them. quite inconclusive 
and: ;am...not. of opinion that. they either 
would or, should have effected the decision 
öf the question. in issue if they had been 
eda in the Trial Court. Strictly speak- 

ing, F doubt. it if they were admissible at 
all. The plaintiffs had called Chhedi as 
their own witness,.-and Chhedi had deposed 
positively. that the. name of. his father’s 
father was Behari,. and that the. said 
Behari. was , never known by any other 
name.. I doubt if:the plaintiffs could have 
been ‘permitted | to .contradict their own 
witnesses on this point. 

‘There are two other documents tendered 
which are. of the nature of reports made 
by. Police. Officers (presumable still alive) in 
onnection with, an. ‘enquiry held by the 
said officers i in the. exercise of their lawful 
1920, “This evidence as it stands is not 
-admissible.at all against- the defendant in 
the present. suit. . If .the -plaintiffs . 
called one or ‘bath. of the Police Officers 
in. question as. a witness and sought to 
examine such witness on the proceedings 
in’. question, the ‘witness could no doubt 
have been asked to refresh his memory 
with reference to these, documents. They 
could not have been put in evidence in 
any other way... For these reasons l- have 
rejected the application for the admission 
of additional evidence. . 

' The result jis that this appeal fails, and 
I -dismiss ib. accordingly with costs includ- 
ing fees on the. higher scale. 

ZK. © Appeal dismissed. 





. LAHORE HIGH COURT. 
Srconp Crvrit APPRAL No. 1311 or 1924. 
January 6, 1925. 
Present:—Mr, J ustice Campbell. 
GAJJA SINGH AND OTABRS— 
‘DEFENDANTS—APPELLANTS 
l | Versus . 
NATHA. SINGH—Piawtirr— 
"RESPONDENT, 
sagas Relief a (G of 1877), s. 55--Co-sharers— 
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GAJJA SINGH D. NATHA SINGH, 


had. 


after the decree. 


(88 I: ©. 1925) - 
Possession of one. co-shar er— Injunction to restrain cos 
sharers from interference, duration of. 

Where the exclusive user of a plot of land by a co: 
sharer is interfered with -by other. co-sharers, a 
perpetual injunction should not be granted against 
the latter and the duration of injunction should be 
limited to the period during which the land-remaitis 
in the lawful possession at the Pee [p. 589, col. 1:) 


‘Second appeal from a decree of the 
District Judge, Ludhiana, dated the 18th 
March 1924. 

Dr. Nand Lal, for the Appellants. 

Mr. Sagar Chand, for the Respondent. 


JUDGMENT.—This suit concerns ‘the 
strip of ground coloured pink . on the plan, 
Fx... J, ‘whieh lies, between pieces of land 
admittedly in the respective possession of 
Natha Singh, plaintiff, and of Harnam 
Singh and Gajja Singh défendants: The 
plaintiff sued for possession of the strip of 
ground and for a perpetual injunction 
directing the plaintiff to close a door mark- 
ed P a pernala marked S and a drain. 
marked R. Thelower Appellate Court has 
decreed the claim and the defendants have. 
éome here on second appeal, The findings 
of the lower Appellate Court are: firstly, 
that the land in question is shamilat, 
secondly, -t ‘that the plaintiif brought a suit 
against Gajja Singh for possession of it 
previous to the present. suit, obtained’ añ 
ex parte decree and got actual possession in 
execution of that decree, and thirdly, that 
after obtaining such possession he was 
forcibly dispossessed by Gajja Singh and 
Harnam Singh. In regard to the door, the 
parnala and the drain, the finding is that 
these were all built after the previous suit, 
The first argument for the appellants is an 
attempt to dispute the finding of fact that 
in execution of the previous decree thé 
plaintiff got actual possession. This find- 
ing is final in second appeal since it is 
based on evidence. The second point 
taken is that the former -decree had ‘no 
effect upon Harnam Singh., There is, how- 
ever, a finding of fact. that Harnam Singh 
was not in possession at the time of the 
former suit and that he took possession 
The third argument that 
Harnam Singh was entitled in the capacity 
of a co-sharer i in the shamilat to evict the 
plaintiff merely , because he had ownership 
rights in the land, does not require séfious 
consideration. On thé facts found thé 
plaintiff was unmistakably entitléd to regain 
possession by means of-the present suit. 


As regards the injunction, it is' adtiitted by 


-+ 


i 


id 
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the learned Counsel for. the plaintiff-re- 
spondent that a perpetual injunction should 
not have been given against the defendants 
who are part owners of the disputed plot 
and that the injunction should: have been 
granted only for so-long as the land re- 
mained in the lawful possession of the 
plaintiff. Itisalso admitted that the site 
of the door and’ the site of the parnala 
are included in the ground of which: the 
plaintiff has been given possession and that 
the injunction in respect of these two erec- 
tions is meaningless. I accept the appeal 
to the extent of setting aside the injunction 
as regards the door P and parnala 8 for 
the ‘reason that .the plaintiffs decree for 
possession effects their removal. ‘As regards 
the. drain .R. the plaintiff will have an 
Injunction restraining the defendants from 
running their water from it om ito the site 
in dispute for so long as the plaintiff retains 
exclusive possession of this plot. On the 
findings of the -learned District Judge it 
is quite clear that the plaintiff has sustain- 
ed special damages by the construction 
of this drain which was-not made until- 
he had been forcibly dispossessed by the 
defendants. The-appellants, .however, will: 
pay. the plaintiff-the-costs of this appeal 
whieh on its main point stands: dismissed. 

a en oe Appeal partly. allowed. ` 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL J URISDICTION 
No. 23 op 1924. - 

February 13, 1925. 

Present :—Sir . Lancelot Sanderson, 
Krt., Chief Justice, and Mr. J ustice 
Rankin. l 
G. M. HAY AND ANOTHER— DEFENDANTS 
 —ÅPFELLANTS 

versus `” 
BO NO MALI MULLI OK—Piat NTIFF— 
`> RESPONDENT. 


| 
G. Mi HAY v. BONOMALI MULLIOK. 


Calcutta Rent Act (III of 1920), s. 11—Lease, expiry 
of—Tenant « holding over — Refusal of ‘landlord to’ 


accept rent-—Deposit - 
nant by tenant at time of giving up Possession —Tenarit 
whether disentitled to protection of Act. 

Under a certain lease the rent became due on the 
oth of each month succeeding that for which it was 
payable: The landlord yefused to accept the rent. 
The ‘Rent Controller's Office was closed from the 


An ‘Controllers Office—Period. 
during which deposit may be made—-Breach òf cove- ` 


19th: up‘ to the 22nd. On the 23rd*deféndant, who’ 
was. the: tenant, presented. a . “petition - and obtained: 


589 
an order from the Rent Controller for the: receipt: of 
the amount of rent together with the. requisite 10 
per cent. The defendant was not able to pay the 
money to the cashier ‘on’ that’ date owing to the 
large number of people who were waiting- “to: make 
payments and the ‘money was paid into the Control 
lers Office on the 24th: ` 
Held, that under the ‘circumstances the deposit, 
dd: been made in accordance with the provisions of 
nes (4) of s, 11 of the-Calcutta Rent: Act: “Tp. 590, 
col. 2.] 


The fact that a tenant commits a, breach 6 pf 
covenant when he gives up posséssion® of ‘ the ies 
mises is not samcioni to ‘disentitle “him 


from the protection afforded by the provisions of the 
Calcutta Rent Act during the whole of the: period: 
during which he has been holding over after the. 
date of the expiry of his lease. [p. 591, col. 2.] 


Appeal against ‘a judgment of Mr. 
Justice Pearson, dated the ‘10th. January’ 
1924. 

Messrs. L. P. E. Pugh, J. Tanni J ames 
and M. N. Kanjilal, for the ‘Appellants: © 

Sir Benode:Mitter and Messrs. N.N. 
Sircar and S. C. Bose, for the Respondent, 

JUDGMENT. - 

Sanderson, C. J.—This is an appéal, 
by the‘ defendants against the judgment’ 
of'my learned brother “Mr. J ustice Pearson: 
which is"'dated ‘the 10th of January 1924: ’ 

The suit was brought for ejectment, piesne 
profits'and damages.. 

The defendants were the tenants’ and oécu- 
piers of the premises Nos. 171; 172'and 174, 
Dhurmtollah ‘Street, in Calcutta. ‘THe’ ‘pre-. 
mises were held under a lease for.a,term’ of 
ten’ years from the Ist of January “1911, 
which term’ éxpired on’ the 3ist: of Decem- 
ber 1920. i 
' The- plaintiff is the lessor ‘and’ Messrs. 
Breakwell and Co., were’ the lessees.’ In 
November 1918 the remainder of ‘the term. 
was assigned ‘to :Messrs. Hay” and’ Porter, 
who are the’ appellants in this case: “and, 
the rent for the whole of: the pr emises was 
Rs. 1,050 ‘per month. 

At the ‘end of the term there ‘were: ‘nég oti- 
ations betiveen' the parties” “with ‘a wviewto 
the renewal of the lease. But these came to’ 
nothing and, on the- 20th of April 1921, this 
suit was brought. i 

The’ defendants: retndined in possession’ 
until the 3lst: of January 1923, when they’ 
delivered vacant possession - to the plaintiff 

It is clear thatthe defendatits tendered’ 
the rent for the month: of' January 1921 on! 
the 4th-of February ‘1921. The-renit for one 
month was payable ‘on’ the ‘Sth- of the fol- 
lowing month,’ That- tender: was refused ‘by 
the plaintiff: ‘and, there ds-‘no'. debt’ that 
from that time onivard the plaintiff refused 
to: receivé any ‘rent from thé defendants? 
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Accordingly, the rent was paid to the Rent 
Controller with the addition of 10 per cent. 
in accordance with the provisions of the 
Calcutta Rent Act, and, with one exception 
the rent for each month was paid prior to 
the 15th of the following month. ‘The ex- 
ception to which I have referred, was with 
reference to the rent which was payable in 
respect of the month of September 1922. 

It appears that the rent for September 
1922 was actually paid on the 24th of Octo- 
ber 1922 to the Rent Controller. The office 
of the Rent Controller was closed on account 
of certain holidays from some day before 
the 19thof October and the 23rd of October 
was the first day after the lyth October 
which was available for the deposite of rent 
with the Controller, 

The learned Judgein his judgment stated 
as follows: ‘Subsequent to the termination 
of their lease and during the period up to 
the time they vacated the premises, the de- 
fendants deposited rent with the Rent Con- 
troller at the rate reserved by the lease 
plus 10 per cent. This they did every 
month, payment being in every case prior 
to the 15th of the month” 

When the case was argued in this Court, 
it was alleged that that finding of the 
learned Judge was wrong, and our attention 
was drawn to two rent receipts, which went 
to show that the rent in respect of the 
month of September 1922 wasin fact paid 
on the 24th of October, as I have already 
mentioned. 

The learned Counsel for the defendants 
stated that there was an explanation of that 
to the effect which I have already stated. 
The result was that we were of opinion that 
it was necessary for evidence to be given 
with regard to this matter: andthe hearing 
of the appeal was adjourned in order that 
the defendants might produce that evidence. 
The evidence was given to-day by Krishna 
Lal Chatterjee, who was an accountant em- 
ployed by Messre. Breakwell & Co. and 
Atindra Nath Mukerjee, who was a clerk 
employed in that office: and, from their evi- 
dence itis clear that the explanation which 
was. given by the learned Counsel for the 
defendants was correct and was fully sup- 
ported by the evidence. 

_ The explanation shortly stated was that 
when the defendants’ clerk went to the Rent 
Controller's Office on the 23rd of October, 
which was the first available date after the 
19th of Octoher, and presented a petition 
and obtained an order from. the Rent Con- 
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troller for the receipt of the money. Hè 
was not able to pay the money to the cashier 
because there were many others waiting to 
make payments on behalf of other people, 
and it appears that at or about 3 o'clock 
the cashier refused to receive any more 
money on that day and told the people, 
whose money had not been received, to come 
onthe following day. The result was that 
Messrs. Breakwell & Co.’s clerk went tothe 
Rent Controller's Office on the 24th of Oc- 
tober and paid the money. The receipt was 
dated the 24th. These are the facts with 
regard to this part of the case. 

The learned Judge was of opinion that 
the defendants ought to have deposited the 
standard rent on or before the 5th day -of 
every month and as they had nct done that 
the defendants were not entitled to the pro- 
tection of the Rent Act. 4. 

The learned Counsel for the defendants 
drew our attention tos. 11, sub-ss. (4) and. 
(5) of the Caleutta Rent Act. Iwill read 
sub-s. (5), first: (5) No tenant shall be en- 
titled to the henefit of this section in respect: 
of any premises, unless within three months: 
of the date of the commencement of this 
Act he has paid all arrears of rent due by 
him in respect of the said premises, and 
also unless he pays the rent due by him to; 
the full extent allowable by this Act within . 
the time fixed'in the contract with his land- 
lord, or in the absence of any such contract, 
hy the fifteenth day of the month next 
following that for which the rent is pay- 
able.” Sub-section (4) is as follows: ‘‘(4), 
Where a landlord refuses to accept-the rent 
referred to in sub-s. (1) offered by a tenant, 
the tenant may deposit it with the Controller 
within a fortnight of its becoming due,” 

In this case the rent became.due on the 
5th of the month succeeding that for which 
it was payable. The landlord refused to 
accept the rent. Consequently, if was the 
duty of the tenant, under thé provisions 
which I have just read, to deposit it with- 
in a fortnight from the 5th of the month a 


.fortnight from the 5th—the time when the 


rent became duein this case—would make 
the date by which the rent would be pay-. 
able—the 19th of the month. a 
Having regard to this contention and the 
evidence which was given to-day Mr. Sircar, - 
the learned Counsel for the plaintif, admit- 
ted thatthe ground upon which the learned - 
Judge held that the defendants were not 
entitled to the protection of the Rent Act 
could no longer be supported, But the. 
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learned Counsel argued that he could sup- 
port the learned Judge's decision upon 
another ground : and, he relied on the first 
sub-section of s. 11 which runs as follows:— 
‘S1) Notwithstanding anything contained 
in the Transfer of Property Act, 1882, the 
Presidency Small Cause Courts Act, 1882, 
or the Indian Contract Act, 1872, no order 
or decree for the recovery of possession of 
any premises shall be made so long as the 
tenant pays rent to the full extent allow- 
able by this Act,and performs.the condi- 
tions of the tenancy.” 

His argument was that the defendants 
had not performed the conditions of the 
tenancy. 

In the first place, he drew attention toa 
report which was made by a Mr. Johnstone 
as to the state of the premises in March 
1922 and, he argued that that showed that 
the defendants had not complied with the 
covenant of the lease to keep the premises 
in repair, and that consequently the defend- 
ants had not fulfilled the conditions as 
required by s. ll (1): and, even though 
they had paid rent to the full extent allow- 
able by the Act, they had not performed 
the conditions of the tenancy by keeping 
the premises in repair. 

In my opinion, we ought not to give effect 
to this contention. 

The learned Judge come to no conclusion 
that the defendants, so long as they were 
in possession of the premises, had commit- 
ted any breach of the covenant: and, I am 
not at all satisfied thatthe plaintiff relied 
upon that asa reason which would entitle 
him toa decree for possession at the trial. 
With regard to the evidence, it seems to 
me that there is evidence each way: 
there is the evidence of Mr. Johnstone that 
the premises had not been kept in repair 
in accordance with the terms of the lease : 
on the other hand, there is evidence that 
the premises had been kept in repair: and, 
it is not possible, in my judgment, for this 
Court to come to any conclusion as to whe- 
ther the defendants, while they were in 
possession, committed any breach of the 
terms of the lease. 

The learned Counsel then urged that the 
learned Judge had found that the defendants 
had committed a breach of one of the cove- 
nants in that, at the end of January 1923, 
they removed certain fixtures which they 
had no right to remove and when they gave 
up possession the premises were not in good 
and substantial repair and condition in 
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accordance with the teims of the lease and. 
that the learned Judge had assessed dam- 
ages in respect of the breach of that cove- 
nant at Rs. 1,500. 

There is no doubt that that is the finding 
of the learned Judge, but I am not prepar- 
ed to accept the learned Vounsel's conten- 
tion that the fact that the defendants had 
committed a breach of that covenant when 
they gave up possession of the premises, 
was sufficient to disentitle them to the 
protection of the Rent Act during the 
whole of the period during which they. 
were holding over after the end of Decem- 
ber 1920, 

In my judgment on the facts of this case 
there is no sufficient proof that the defend- 
ants failed to comply with the terms of 
the lease until the end of January 1923, 
and consequently the plaintiff was not en- 
titled to a decree for possession until the 
end of January 1923 when in fact the plaint- 
iff got possession. 

Consequently, the plaintiff is not entitled 
to any mesne profits in respect of the period 
for which he has claimed. | 

In my judgment the plaintiff is only 
entitled tò a decree for Rs, 1,500 with re- 
gard to the damages assessed by the learn- 
ed Judge in respect of the breach ‘of the 
covenant uot to remove fixtures and to de- 
liver up possession of the premises at the 
termination of the term in good and sub-a 
stantial repair. 

The result, therefore, is that in my judg- 
ment this appeal should be allowed and the 
learned Judge's decree should be varied, 
In place of the decree passed by the l¢arn-’ 
ed Judge there will be a decree in favour 
of the plaintiff for Rs. 1,500 as damages. 


We give a direction that the four pieces 
of Government securities to which refer- 
ence has been made be handed to the de- 
fendants upon the defendants producing a 
letter from the executors of Mr. Breakwell 
authorising them to receive the securities., 
The plaintiff will be entitled to withdraw 


the money deposited by the defend 
with the Rent Controller, aa 


As regards costs, we are of opinion that 
the plaintiff should get the costs of the trial 
with the exception of the costs of Mr, 
Shorsbree, and that the plaintiff should pay 
the defendants the costs of the appeal (one 
set of costs to be set off against the other), 
These costs are to be ordinary costs which 
will carry two Counsel, i o 
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The war bonds deposited with the Regis- 
trar will be handed | to the defendants’ 
Attorney. ` 

Rankin, J.—TI agree. 


Z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND Civiu APPEALS Nos. 465 AND 466 or 
1925. 
April 6, 1925. 
Pr ésent : —Justice Sir Theodore Caro 
Piggott, Kr. 
_ BIJAI—P LAI NTIFF—APPELLANT. 
a ~ TETSUS 
“NARAIN —DEFENDANT——RESPONDENT, 

" Agra, Tenancy Act UI of 1901), s. 167, Sch. IV—- 
Swit for declaration of joint right in- -OCCUPANCY hold-' 
ing, whether cognizable by Civil Court, 

‘A suit for.a declaration that the plaintiff is a joint 
occupancy tenant along with the defendant is not 
exéluded from the cognizance of a Civil Court by the 
provisions of s. 167 of the Agra Tenancy Act, inasmuch 
as such a suit is not provided for in the Fourth Sche- 


| 


| dule tothe Act. 


Second. appeal against a decree of the 
Subordinate Judge, “Aligarh, dated the 27th 
November 1924.. - 

, Mr..N.. P. Asthana, for the Appellant. 

J UDGMENT. —These two connected 
appeals arise out of two suits which were. 
trieq.:together. There was a dispute be- 
tween Bijai and his brother Narain about 
a certain. occupancy holding. Bijai claim- 
ed.to bea joint tenant along with Narain. 
Each of them brought a suit in the Civil 
Court to enforce his own claim. The First 
Court decided in favour of Bijai, but that 
decision’ was reversed on appeal. On the 
findings of fact recorded by the lower Ap- 
pellate Court I am satisfied that the second 
appeals’ filed - ‘by Bijai in this Court are 
| not “maintainable. In one of the memoran- 
dum of appeal reference is made to s. 167 
ofthe Agra Tenancy Act. Asa matter: of 
fact, that section’ does not apply, because 
there is no Article of the Schedule to the 
Act under which a suit or application could 
have been made by these rival claimants to 
an occupancy holding, which would have 
brought the dispute between them to a 
determination. In any case the plea comes 


with an -ill grace from Bijai, who has him- 


self. invoked the -Jurisdiction of the Civil 
ourt. The lower Appellate Court has, in 
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fact, found that- Bijai. separated from his 
father Faturi and his. brother Narain, 
receiving his rightful- share in the j oint: 
family property and that ‘he is at present, 
in sole possession of an occupancy holding’ 
in respect. of which Narain is -preferring: 
no claim. I must take the lower Appellate. 
Court also: to have found: that Narain -and. 
Faturi agreéd to continue joint, or re-united, 
after ‘the joint status- of the family- had: 
been broken. by Bijai’s withdrawal. :- It - was: 
open to the lower Court to find on the 
evidence that, inspite of the fact that the 
name of. Faturi.alone was recorded as tenant 
of this holding in the village papers, the 
tenancy was really vested in the joint: 
family consisting. of Faturi and his -son 
Narain. On this finding the case is govern- 
ed .by two decisions: of this Court, each: 
passed by a Bench of two Judges. The 
older in date is Mahabir Singh v. Bhag- 
wanti (1) in which. incidentally I regret. 
to observe that the head-note* is absolutely: 
misleading and.misrepresents ` the princi- 
le of law which the ‘learned Judges: 
actually laid down. The same:point was 
decided by another. Bench of two Judges ‘in: 
Mindya v. Jhurya (2). . That the question: 
is an arguable one in view of the-wording; 
ofs:22 of the Agra:>Tenancy: Act would; I 
think, not be denied by any one ; “but: sit- 
ting`as a.Single Judge, I am “bound “to 
follow the decisions above- referred to. 
Nor do I wish: to suggest ‘that: personally: 
I doubt the correctness’ of those decisions.: 
These appeals fail:and 1 dismiss „them: 
accordingly: " Gen A 

ae A ppeals dismissed. 
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(1) 33 ia. Cas.- lo; 38 A. ` 325: 14 E Th J. 278. < 

(2) 57 Ind. Cas. 272 ; 18 A. 769; 2 U. P. L. R. (A) 257; 
42 A. 668. 

*The head-note. referred to in, | the denent 15 that 
of 38 A Lee] 
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LAHORE HIGH COURT. 
MISCELLANEOUS CRIMINAL APPLICATION 
No. 170 or 1923. 
IN CRIMINAL APPEAL No. 927 or 1923. 
May 5, 1924. 
Present :—Mr. Justice Scott-Smith and 
243 Mr. Justice Zafar Ali. 
MUHAMMAD SADIQ—AppPELLANT— | 
PETITIONER 
versus . 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898}, ss. 421, 
061-A-—A ppeal—Reasonable opportunity to accused or 
his Counsel of being heard not given—-Appeal, dismissal 
of-—Inherent power to direct re-hearing. 

The language ofs.421 of the Cr. P. O. requires 
a reasonable opportunity to be given to the appellant 
to be heard in support of his appeal.and if such 
reasonable opportunity is not given the'Court has no 
jurisdiction to dismiss the appeal. Where a criminal 
appeal is dismissed without reasonable opportunity 
having been given to the appellant or his Counsel of 
being heard, the Court hasinherent power to make an 
order that the appeal should be re-heard after giving 


the appellant orhis Counsel a reasonable opportunity - 


of being heard in support of the appeal. 

Miscellaneous Criminal Application against 
the reference of Mr. Justice Campbell. 

Syed Mohsin Shah, for the Petitioner. 

Chaudhri Zafrulla Khan,, for- the 
Respondent. 

ORDER.—The facts of the case and the 
point referred for the decision of the Divi- 
sion Bench are fully stated in the refer- 
ring order of Campbell, J. The question to 
be decided is whether this Court can order 
the re-hearing of an appeal presented by 
Muhammad Sadiq, son of Muhammad 
Yusaf, under s. 419 of the Cr. P. C. which 
was dismissed by a Judge of this Court with- 
out the appellant or his Pleader having had 
a reasonable opportunity of being heard in 
accordance with the provisions of the proviso 
tos. 421 (1) of the Cr. P. C. The referring 
Judge, while of the opinion that s. 561-A 
of the Gr. P. O. did not give the High 
Court any power to review its own judg- 
ment or order, considered that under the cir- 


cumstances ofthe present case a re-hearing 


of the appeal would secure the ends of jus- 
tice within the meaning of that section. As 
pointed out by him, it has been laid down 
repeatedly that a judgment in a criminal 
appeal or revision cannot .be interfered with 
on review either bythe same or any other 
Bench of the Court. In the case reported as 
In the matter of Gibbons (1) it was held by 
a Full Bench of the Calcutta High Court 
that “the verdict and judgment of a 


(1) 14 O, 42; 7 Ind. Dee. (N. 8.) 29, 
38 


1 


MUHAMMAD SADIQ V. BMPEROR, 
Division Bench of a High Court, coupled - 


553. 


with the sentence in a criminal case, are 


avy 


absolutely final,.and as soon asthey have. 


been pronounced and signed by the Judges, | 
the High Oourtis functus officio, and neither - 


the Court itself, nor any Bench of it, has 
any power to revise that decision or inter- 


fere with it in any way.” This decision was. 


considered by a Division Bench ofthe same 
Court in Rajjab Ali v. Emperor (2). The 


Court referred therein (page 63* of the. 


volume) to two previous cases reported as 
Bibhuti Mohun Ray v. Dasi Money Dasi (3) 
and Bibhuty Mohun Roy v. Dasimoni Dassi 
(4). Those were cases where applications 
for revision had been dismissed in default 
and where they wererestored to the pending 
file. The Judges said that “ where a case 
is disposed of merely for default of appear- 
ance or where an order is passed to -the 
prejudice of an accused person and by 
mistake or inadvertence no opportunity has 
been given to him to be heard in his defence 
such an order is not one to which the ruling 
in the Full Bench case applies”. That 
opinion was obiter and was passed upon the 


decisions in the two cases which are not on. 
Ina case. 


all fours with the present one. 
reported as Proceedings, 7th November 1878 
(5) it was held that “when a ‘criminal 


appeal has becn rejected without hearing. 


the appellants Pleader and it is afterwards 
proved to the satisfaction of the Appellate 


Court that an adequate -excuse has been- 


made for the Pleader’s non-appearance, it is 


open to the Appellate Court to re-hear the 


appeal on its merits.’ This decision was 
referred to with approval by a Division 
Bench of the Madras High Court in the case 
reported as Ranga Row v. Emperor (6) 
where, commenting on it the Judges said: 
“We have no doubt that this is correct, 
for the language of s. 421 requires a reason- 
able opportunity to be given and, if such 
reasonable opportunity is not given, the 
Court has no jurisdiction to dismiss the 
appeal.” ; 

It has been clearly shown in the order 
of the referring Judge that the appeal in 
question was dismissed without the ap- 
pellant or his Pleader being given a reason- 
able opportunity of: being heard in support 

(2) 50 Ind. Cas. 25; 48 ©. 60; 20 Cr. L. J. 265. 

(3) 70. W. N. vii (7). 

(4) 3 Ind. Cas. 393; 100. L. J. 60; 10 Cr. L. J. 287. | 

(5) TM. H. ©. R. App. xxix. ro 

(6) 16 Ind. Oas. 518; 12 M. L. T. 350; 23 M. L. J. 371; 
13 Cr. L. J. 710; (1912) M. W. N. 982, 
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of thesame. The order dismissing the ap- 
peal was, therefore, passed without jurisdic- 
tion. Without holding thatthe Court under 
s. 061-A, Cr. P. ©., has inherent power to 
review its own order, we think that this is 
certainly acase where the Court has in- 
herent power tomaké an order that the 
appeal of Muhammad Sadiq, son of Muahm- 
mad Yusaf, should be re-heard after giving 
him or his Counsel a reasonable opportunity 
of being heard in support of the same and 
we order accordingly. 

Z. K. Order accordingly. 


Cet rira ea 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
-CRIMINAL REFERENCE No. 11 or 1925. 
March 24, 1925, 
Present:—Mr. Wazir Hasan, A. J. C. 
JOHN CASSEL—ACCUSED-—APPLICANT 
VETSUS 
EMPEROR- PROSECUTOR. 

Hackney Carriages Act (XIV of 1879), s. 6 (g)— 
Bye-laws framed by Lucknow Municipal Board, bye-law 
18—Carriage re-painted and awaiting for number-— 
Number painted on lamps—Breach of bye-law. 

Where a hackney carriage, whose lamps bear the 
number, has been re-painted and is awaiting forthe 
number to be painted on it, the absence of the 
number from a conspicuous part of the carriage does 
not involvea breach of bye-law 18 framed by the 
Lucknow Municipal Board under s. 6 (g) of the 
Hackney Carriages Act. 

Case referred by the District Magistrate, 
Lucknow. 


The Government Pleader, for the Crown. 


ORDER.-—This is a Reference under 
s. 438 of the Cr. P. C. by the District Magis- 
trate of Lucknow with the recommendation 
that the conviction of John Cassel under 
s 7 of Act XVI of 1861 be set aside. 

The applicant John Cassel is the pro- 


prietor of a tonga which he lets for hire, 
In the final order passed by the Trial Court , 


the conviction of the applicant is stated to 
rest on s. 7 of Act XVI of 1861. That section 
makes it penal to let for hire any carriage 
without the same being licensed: but the 
perusal of the judgment of that Court also 
makes it clear that it intended to charge 
with and to convict the applicant also 
for the offence of the number of license not 
having been painted upon a conspicuous 
“part of the tonga. ‘That isan offence which 
is made punishable under s. 6 of the same 
Act. 

The Municipal Board of Lucknow, -how- 
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ever, seems to derive its powers. of making. 
bye-laws the infraction of which may be 
penal under the provisions of the Hackney 
Carriages Act XIV of 1879. Thisis shown | 
by the copy of the bye-laws framed by the 
Municipal Board of Lucknow, which copy I 
have before me. These bye-laws are framed 
under the authority given by s. 6 of the 
Hackney-Carriages Act, 1879. The bye-laws 
as to the necessity of obtaining a license are 
Nos. 5 and 11 and under bye-law 26 (5) the 
carriage-driver is required to keep the 
license in his possession at the time when 
he is plying the carriage on: hire. Breach 
of the rules is made penal by s. 7 of the 
Act. Under s.6, cl. (g), of the same Act 
the Municipality could make a rule for the 
numbering of a carriage. That rule is to be 
found in bye-law 18. This comparison of the 
provisions of Act XVI of 1861 and of Act 
XIV of 1879 leads to the result that the 
applicant, John Cassel, if guilty, could be 
convicted either under the one or the other 
of the two Acts. 

I first deal with the question of license. 


The learned District Magistrate finds that 


the applicant, John Cassel, is in possession 

of the license which is in proper form. ` 
The non-possession of the license is, how- 
ever, not the offence for which he has been 
convicted; but it seems to me that the 
offence forwhich hehas beenconvicted is the 
breach of the Municipal rule requiring him 
to keep the license on his person while 
plying the carriage on hire. The case of 
the applicant was that he had the license. 
with him. The Trial Court, however, found 
on evidence that he had not, The learned 
District Magistrate does not find in so many 
words that the applicant had the license 
with him at the time though the tenor of 
the reference which he has made suggests 


that he is inclined to accept the version of 


the applicant. In agreement with the Dis- 
trict Magistrate, therefore, I would hold that 
the applicant had his license with him. 
On this finding his conviction in the matter 
of the license cannot be upheld. 

On the question of the absence of the 
number from a conspicuous part of the 
carriage, the learned District Magistrate is 
of opinion that the explanation of the appli- 
cant that his carriage had just been re- 
painted and was awaiting for the number, 


- was correct because as a matter of fact five 


days after the challan the carriage was ac- 
tually re-inspected and passed correct. Fur- 
ther the learned District Magistrate also 


` 
->+ 
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seems to hold that the lamps of the carriage 
bore the number. Iaccept this finding also. 


The result is that the Reference is accept-’ 


ed. The conviction .of John Cassel is set 
sai The fines if paid shall be refunded to 
im. 
Reference accepted; 


Z. K. Conviction set aside. 





LAHORE HIGH COURT. > 
CRIMINAL Revision No. 1502 or 1924. 
December 15, 1924. 
Present:—Justice Sir Henry Scott-Smith, Ki. 
ISHAR DAS—PETITIONER 
Versus 


-~ EMPEHEROR—Oppostts PARTY. 

Penal Code (Act XLV of 1860), ss. 465, 471—Pro- 
ducing forged copies of entries in Revente Records in 
support of complaint in pursuance of order of Court— 
Offence. 

Accused filed a complaint of trespass and was told 
to produce copies of the Revenue Records in support 
of his claim and knowingly he produced ‘forged copies 
as genuine : 

Held, that the accused had not been forced to pro- 
duce the copies and that he was guilty of an offence 

‘under s. 471 of the Penal Code. 


Criminal revision from an order of the 


o udge, Sialkot, dated the 18th October 
1924. 

Dr. Nand Lal, for the Petitioner. 

Mr. Desraj Sawhney, for the Crown. 

JUDGMENT.—Petitioner has been 
convicted of an offence under s. 465-47], 
Indian Penal Code, and his appeal having 
been dismissed he has come up to this 
Court on the revision side. . 

I have carefully considered the evidence 
on the record and the arguments of Counsel, 
and have no hesitation in holding that 
pelitioner has been rightly convicted. As 
regards the documents Exs. P, A, Band 
©, it appears that petitioner himself made 
or caused to be made P. A. and altered 
or caused to be altered: P. B. and P. C. 
with the object of showing that the tenants 
were cultivating under himself the mort- 
gagor and not under the mortgagee. I 
am unable to accept the argument that 
the. patwari, because petitioner had còm- 
plained against him, purposely made in- 
correct copies in order to get him into 
trouble. | 

Dr. Nand Lal cited Assistant Sessions 
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authority for the proposition that an in- 
voluntary production of a document in 
Court cannot be said to amount to use of 
it. The facts of the present case are 
distinguishable. Here the petitioner was 
told to produce copies of the Revenue Re- 
cordsin support of his complaint of trespass, 
and it has been found that he knowingly 
produced forged copies as genuine. The 
case is different from one where a person 
has a forged document in his possession 
which he does not intend to use as genuine, 


but which a Court forces him to produce. . 


All that can be said for petitioner is that. 
he gave up his case and did not further 
press it on the day after he had put in the 
documents. The sentence, however, is not 
a heavy one and I see no sufficient reason 
for interference with it. The petition is 
rejected. 

Z. K, Petition rejected. 


= O ae 


PATNA HIGH COURT. > 
CRIMINAL REVISION No. 131 op 192557 > 
May 25, 1925. a ae 
Present:—Mr. Justice Macpherson, © >` 
AKHTAR HUSSAIN—<Accusrp— 
PETITIONER 
VETSUS 


EMPEROR—Opposits PARTY, . = 


Criminal Procedure Code (Act V of 1898), ss. 498; 
439—Appeal—Additional evidence, when can be ad- 
mitted—Power of Court, scope of—-Admission of addi- 
tional evidence-—Revision—Interference by High Court 
when justified, 


The scope of s.428 of the Cr. P.C. is prima facie ` 


not limited by any consideration,save that the Appel- 
late Court should be of opinion that additional evi- 
dence is necessary and should record its reasons for such 
opinion. The object of the section is just as much the 


prevention of the escape ofa guilty person ‘through: ` 


some carelessness or ignorant procedure of the pro- 
secutor or the Magistrate, asthe vindication of the 
innocence of a person wrongfully accused where the 


same carelessness or ignorance has omitted to bring on >` 


the record circumstances essential to the elucidation, 


` of truth! Tp, 597, cols. 1 & 2.] ; 


In India the onus is placed on the Court not merely 
to listen to the evidence but to enquire to the utmost 


into the truth of the matter and so to secure justice.” - 


Accordingly if any restriction is to be placed upon the 
power conferred on an Appellate Court by s. 428 of the 
Cr. P. C., it cannot be that negligence or inadvertence. 
on the part of the prosecution is to be allowed to effect 
a mis-carriage of justice; on the contrary the section’ 
is directed to the attainment of justice even at a 


- 


J nudge, North Arcot vV, Ramanmal (1) as late stage in the proceedings, by the introduction of iar 
i further materials which the Court- judges to be. 
essential to a.just.decision of the case, [p, 597: col, oD; 


(1) 13 Ind. Cas. 275; 36 M. 387; 10°M. L. T. 563; 
598, col, 1, 


1912) M, W. N. 3; 18 Or. L, J, 35; 22 M, L, J. 141, 


/ 
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The powers given bys. 428 ofthe Or. P.O. toa 
Criminal Court are not less than are given toa Civil 
Court in the matter of admission of evidence at the 
appellate stage and Courts ought not to circumscrie 
them where the Legislature has not seen fit to do so. 
|p. 599, cols. 1 & 2.]. 

Even where it might itself in the exercise of its 
discretion as an Appellate Court have declined to 
admit additional evidence, the Court of revision will 
by no means always interfere with an order of the 
Appellate Court admitting additional evidence. To 
justify interference in revision in such a case the Court 
must be satisfied that the Appellate Court committed 
an error of law which has prejudiced the accused on 
the merits. [p. 599, col. 2.] 


Application against a decision of the 


Sessions Judge, Bhagalpur, dated the 19th 
February 1925, affirming that of the Deputy 
Magistrate, Bhagalpur, dated the 15th 
January 1925. | 

Mr. W. H. Akbari, forthe Petitioner. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 

JUDGMENT.—-This application in 
revision is directed against the conviction 
of the petitioner by the Deputy Magistrate 
of Bhagalpur under s. 47-A of the Bihar 
and Orissa Excise Act, 1915, in respect of 
being in possession of cocaine contrary 
to the provisions of that Act and the 
sentence imposed upon him of three 
months’ rigorous imprisonment which con- 
viction and sentence were upheld. in 
appeal by the Sessions Judge of Bhagalpur. 

In support of the rule Mr. Akbari advances 
_two pleas. The first of these is that the 
conviction is wrongon the merits, or that 
at all events the Sessions Judge has not 
adequately examined the evidence adduc- 
ed to prove that the petitioner was in posses- 
sion of the cocaine. 

The prosecution case was that. when 
the petitioner and Sujaet Ali, a prosecu- 
tion witness left a house in the town of 
Bhagalpur and were walking along the 
road an Excise petty Officer and peon 
came up tothem and arrested them, that 
when the Excise Sub-Inspector arrived 
soon afterwards, the petitioner dropped a 
match-box which he had been holding in 
his hand and which on being picked up 
by the Sub-Inspector was found to contain 
a white powder eventually reported by 
the Chemical Examiner to Government to 
be eocaine hydrochloride the possession 
of which by the petitioner is an offence 
under s. 47-A. 

Mr. Akbari urges that though there 
‘are discrepancies in the prosecution evi- 
dence with regard to the time when the 


‘petitioner threw away the match-box, these. 


x 


t 
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have only been lightly dealt with by the 
Appellate Court whereas (he contends) 
that Court should have inferred from them 
that the petitioner was not in possession 
of the match-box or its contents. I have 
accordingly examined the evidence care- 
fully and find that there are in fact dis- 
crepancies. The essential question, how- 
ever, is whether the petitioner dropped 
the match-box containing the white powder. 
On this point there is no . discrepancy at 
all. Indeed the evidence is that Sujaet, 
when walking with him, saw him carrying 


‘something in his hand, that the sixth pro- 


secution witness saw the match-box in his 
closed right fist before he dropped it and 
that several other witnesses saw him drop it. 
The witnesses unconnected with the Excise 
Department all say that the petitioner 
dropped the match-box after the Sub- 
Inspector came aud the evidence of the Sub- 
Inspector is to the same effect. The only 
evidence to the contrary is that of the petty 
officer. The learned Sessions Judge has 
dealt with it and has come to the conclusion 
that in stating that the petitioner threw 
down the match-box before the arrival of. 
the Sub-Inspector and that it was lying 
on the ground when the latter arrived, 
‘the petty officer made a mistake. 
His discussion of the point bas been 
adequate. Moreover, his conclusion is, in 
my opinion, correct and there is not the 
faintest doubt that the petitioner was 
in possession of the match-box containing 
the white powder. 

Thesecond contention is that the action 
of learned Sessions Judge in directing 
further evidence to be taken under s. 428 of 
the Cr. P. O. was illegal. When the appeal 
came up for hearing the Sessions Judge 
found that some of the connecting links in 
the evidence to prove the identity of the 
packet examined by the Chemical Examiner 
were missing. Considering that additional 
evidence was necessary on this point he 


recorded his reasons and directed: the 


Magistrate to take the necessary further 
evidence’ on the point. The Magistrate 
accordingly examined two witnesses. The 
first, who is the Sub-Inspector of Police in 
charge of the Magistrate's malkhana, testifi- 
ed that he received the packet from the 
Excise Sub-Inspector and had it packed for 
despatch by post in a packet which was 
sealed with the private seal of the Trying 
Magistrate and addressed ‘to the Chemical 
Examiner, and the second is the ' con- 


[88 I. 0, 1993) 


stable who despatched ‘the ‘packet by 
registered post. It is not denied that 
this testimony supplies the ‘links’ which 
the learned Sessions Judge found miss- 
ing from the original evidence as to 
the identity of the material examined by 
the Chemical Examiner with the white 
powder contained in the match-box. But 
Mr, Akbari contends thats. 428 of the Cr. 
P. C. does not empower the Sessions Court 
to bring this evidence on the record. He 
maintains thats. 428 is only to, be utilised 
in a case where there is some evidence upon 
which the appellant could be: convicted 
though that evidence is not satisfactory, and 
he suggests that “this is a via media which 
the Courts in India have worked out for 
themselves.” In support of his- contention 
he cites the decision in Empress of India v. 
Fateh (1), the opinion of Sundara Ayyar, J. 
in Jeremiah v. Vas (2) and the opinion of 
Sadasiva Ayyar, J. in Varadarajulu Naidu 
v. Emperor (3). In reply the Assistant 
‘xovernment Advocate relies upon the ma- 
jority view in Varadarajulu Naidu v. Em- 


peror (3) and on the terms of s. 428. In my: 


judgment the contention of Mr. Akbari is 
unfounded and cannot prevail. 

The scope of s, 428 is prima, facie not 
limited by any consideration save that the 
Appellate Court should be of opinion that 


additional evidence is necessary and should: 


record its reasons. Indeed Sadasiva Ayyar, 
J., in his judgment in Varadarajulu Naidu 
v. Emperor (3), wherein he quotes with ap- 
proval the two earlier views cited on behalf 
of petitioner, does not deny the, power of 
the Appellate Court to take additional évi- 
dence under s. 428 even where it considers 


that though the prosecution fails on the’ 


evidence on record negligence onthe part 
of the prosecution should be excused, but 
holds that as a matter of discretion the 
power should only be exercised against the 
accused in very exceptional cases, for in- 
stance in a case where “there is evidence, 
which, if reliable, proves a relevant fact but 
the Appellate Court feels a doubt on the 
point and thinks that additional evidence 
might throw light which would enable it to 
< arrive at a definite and satisfactory conclu- 
sion. 


a 5 A. 217; A. W. N. (1882) 227; 3 Ind. Dec. (x. s.) 
J 


(2) 12 Ind. Oas. 961: 36 3L 457; 10 M, L. T. 508; 
GII 2 M. W. N. 576; 22 M. L. J73; 12 Or L. J. 


(3) 51 Ind. Cas. 343; 42 M. 885; 20 Or. 'L. J. 4535:37 
M. L. J. 81; (1919) M. W N, 669. | 
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But the object of the section is just:.as 
much the prevention of the escape ofa 
guilty person through some carelessness or 
ignorant procedure of the Court Sub- 
Inspector or the Magistrate as the vindica- 
tion of the innocence of a person wrongfully 
accused where the same carelessness or igno- 
rance has omitted to bring on the record 
circumstances essential to the elucidation of 
truth. It is indeed impossible on the plain 
words of the enactment, to differentiate” - 
between these two cases. And indeed it- 
would not be a sound exercise of discretion 
to do soin the circumstances ofthis country 
presumably well-known tothe Legislature, 
where justice when it fails does so by 
erroneous acquittal at least as much as by 
erroneous conviction. Reference may also 
be made in this connection to s. 540 of ths 
Or. P. ©. and s. 165 of the Indian Evidence 
Act. Under the former the Court is em- 
powered atany stageof an inquiry or trial 
to,summon a person as a witness or examine 
any person in attendance or re-call a person 
previously examined and it is: expressly 
laid down that the Court shall summon and 
examine and re-call and re-examine any such 
person, if his evidence appears to it essen- 
tial to the just decision of the case. Under 
the latter the Judge is armed with very 
extensive powers of asking any question in 
any form, ab any time, of any witness, or 
of the: parties, about any fact relevant or 
irrelevant and may order the production 
of any document in order to discover or to 
obtain proper proof of relevant facts. It is 
clear that the Legislature endorsed the view 
“ that the English theories that the public 
have no interest in arriving at the truth 
and that even criminal proceedings ought 
to be regarded mainly in the light of pri- 
vate questions between the prosecutor and 
the prisoner, are not at all suited to India, if ` 
indeed they are the result of anything 


better than carelessness and apathy in 


England.” 

In India the onusis placed on the Court 
not merely to listen to the evidence, but 
to inquire to the utmost info the truch 
of the matter, and so to secure justice: Ac- 
cordingly if any restriction is to be placed 
upon the power conferred on the Appellate 
Court by s. 423, it certainly, cannot be that 
néglizgense or inadvertence onthe part of 
the prosecution is to be allowed to effect 
a mi3s-siarriage of justice, on the contrary 
the enactment is, like the other provisions 
referred to, directed to the attainment of 
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rials which the Court judges to be essential 
to’ ajust decision of the case. The condi- 
tions for the exercise of the power are set 
oŭüt: inthe section itself, and within these 
limits it is contemplated that the power 
will be exercised. The Criminal Law of 
India is, to use the words of Sadasiva 
Ayyar, J., “against allowing mere technicali- 
ties to standin the way of a decision on the 
merits, if it can be reasonably helped ” 
and the Appellate Court is by no means 
condemned to countenance a mis-carriage 
of justice because the prosecutor or even 
the Trial Court fails to realise the neces- 
sity of bringing certain evidence on the re- 
cord, even ifthat evidence is not purely 
formal. In this case the evidence cannot 
be said to be merely formal, though it 
is of the kind which is not infrequently 
and in the present instance was so regarded 
by the parties and even by the Magistrate. 
There isthus no foundation in principle 
for the view advanced by Mr. Akbari. 
‘Authority also when carefully examined 
is against the contention. It may here be 
indicated that all the rulings cited relate 
to the stage of appeal, not to thestage of 
revision. A close examination of the , case 
‘of Empress of India v. Fateh-(1) casts a 
different light on that decision. In that 
case the accused had been committed to 
the Sessions on charges under ss. 471 and 
193 and had been convicted only on the 
former. In appeal Mahmood, J., held that 
the facts did not constitute an offence under 
s. 471. When the Government Pleader 
asked for a conviction under s. 196 and 
apparently that additional evidence he taken, 
the Court further held that the facts did 
not constitute an offence unders. 196. The 
learned Judge then went on to indicate that 
not only had the prosecution not insisted 
 omthe second charge or supported it by 
evidence but that it was not even pointed 
out in appeal what further evidence would 
be forthcoming against the appellants, 
and remarked that in the circumstances 
where the accused had been committed to 
the Sessions on distinctly framed charges 
the High Court would not, except in very 
exceptional circumstances, direct that 
. further inquiry should be made or that 
additional evidence should be taken. Thus 
Empress of India v. Fateh (1) clearly falls 
within the category which I have referred 
to, where there are special peculiarities 
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which would induce any.Gourt to refuse to 
put s. 428 in operation. There had been 
a Sessions trial where no effort had been 
made to establish- one,of the charges and 
the Appellate Court very properly, if I 
may say so with respect, refused to allow 
the production in appeal, to establish that 
charge, of additional evidence which the 
Publie Prosecutor could not even specify at 
the time when he applied to the Court for 
action under s. 428. There was thus abun- 
dant ground for refusing to act under s. 428 
(or rather s. 282 of the Code.of 1872 which, 
for some reason which is not clear, ‘is 
referred to) without reference to any general 
proposition as to the intention of s. 428. 
There was also no occasion for formulating 
such a proposition and a case is only an 
authority for what it decides. 


Then Jeremeahv, Vas (2) was not decided 
on the observation of Sundara Ayyar, J. 
which is reminiscent of Empress of India 
v, Fateh (1). Moreover, the majority of the 
Bench of three Judges in Varadarajulu 
Naidu v. Emperor (3) expressed themselves 
as follows regarding that observation : 

“When the Appellate Court has statutory 
power to prevent such a mis-carriage (of jus- 
tice) by directing fresh evidence to be taken 
on the point, [ am unable, with great res- 


.pect, to agree with the observation of one of 


the learned Judges in Jeremiah v. Vas (2) 
in so far as it questions propriety of taking 
action under s. 428 insucha case to supply a 
defect in formal proof”. 


Similarly the dissentient judgment’ of 
Sadasiva Ayyar, J., in that case is not an 
authority on the point for decision in that 
case. The majority of the Bench of which 
he was a member held that the powers 
given by £. 428 are perfectly general and are 
subject only to the condition that the Court 
shall record its reasons, and that where a 
conviction ona serious charge would, though 
otherwise sustainable, have to be upset 
for want, owing to a misconception, ‘of 
formal proof of sanction, the case was a fit 
one in which to supply under s. 428 the 
defect in formal proof ofthe sanction. The 
reference to a ‘defect in the formal proof’ © 
was all that was necessary for the purposes 
of that case. Since the appeal must have 
been allowed if the defect could not be 
remedied by additional evidence, it follows 
that the principle supported by the views 
cited on behalf of petitioner, namely, that 
the power conferred by s. 428 “is not in- 
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tended to be exércised in cases in which the 
prosecution having had ample opportunities 
to produce evidence” either “have done 
so and that entire evidence falls short of 
sustaining the charge” [Empress of India 
v. Fateh (1)] or “have failed to do so” 
[Jeremiah v. Vas (2)| is overruled and has 
no authority or value behind it. 
Reference may here be made to the rul- 
ing of the Court of Appeal in William 
James Robinson v: King (4) as showing 
that though the power to admit evidence 
is to be exercised with great care it ex- 
tends even to the admission: ‘of evidence 
which was not even in existence at the 
“date of the trial and so could not have 
been produced atall. The Crown sought 
the admission of evidence to show that the 
appellant since his conviction had written 
a letter from prison which hada material 
bearing on the case, being indeéd an admis- 
sion that he had committed the crime. 
The Crown relied- upon s. 9 of the 
Criminal Appeal Act which: gives the 
Court of Criminal Appeal' the same 
powers as the Court of Appeal possesses 
in civil matters. Reading, L. C. J., said :— 
“It is clear that the Court of Appeal to 
civil matters has power to admit evidence 
which would throw material light on the 
issue. It isa power which must always be 
exercised with great care. Asit is admit- 
ted that the evidence will throw: a light 
on the matter in- question, we have decid- 
ed toadmitit. The value of the evidence 
will bea matter for subsequent considera- 
tion.” i 4 
“The Indian, Legislature has not restrict- 
ed.the powers conferred by” s. 428 by 
reference to the powers under O. XLI, r. 27 
of a Civil Court in appeal but itis clear 
from decision of the Judicial Committee in 
Indrajit Pratap Bahadur Sahi v. Amar 
Singh (5) that in a civil appeal even where 
the Appellate Court itself hasr discovered 
an inherent lacuna or defect, the Court may 
admit evidence to fill up the gap or remedy 
the defect. 


The powers given by s. 428 are cer- 
tainly not less than are giveh toa Civil 
Court in the matter of admission of evidence 
at the appellate stage and Courts of Appeal 


(4) 12 Cr. App. Rep. 226. 

(5) 74 Ind. Cas. 747; 4P. L. T, 447: 21 A. L. J. 554; 
(1923) A. I. R. (P. ©.) 128; 1 Pat. L R. 345; 2 Pat. 676; 
83M L. T. 233: 45 M L.J.578 18 L. W. 728: 25 Bom. 
L. R. 1259; 28 O. W. N. 277; 390. L. J, 318; 50I. A. 
183 (P. C). . 
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ought not to cireumseribe them where the 
Legislature has not seen fit to do so. — 

A further point is that there is a distinc- 
tion between the case where a Court of 
Criminal Appeal is asked to take action 
under s. 428 and the case where such Court 
having taken such action, interference with 
its order issought in revision. Even where 
it mightitself, in the exercise of its discie- 
tion as the Appellate Court, have declined 
to admit such evidence, the Court of revi- 
sion will by no means always interfere with ` 
order of the. Appellate Court allowing 
additional evidence. To justify interfer- 
rence in revision the-Court must be satis- 
fied that the Appellate Court committed an 
error of law which has prejudiced the accus- 
ed on the merits. But in this ease I am 
satisfied that not only has there been no 
error of lawand no prejudice on the merits 
but further that a proper discretion has been 
exercised and indeed that a failure to take 
the additional evidence which was “ essen- 
tial to the just decision of the case ” would 
have constituted a grievous disregard of 
the interests of justice. Accordingly the 
second plea also fails. 

The Rule is accordingly discharged. The 
petitioner must surrender forthwith to 


undergo the unexpired portion of his 
sentence. 


Z. Ke Rule discharged, 


Ce nee 


LAHORE HIGH COURT, 
CRIMINAL APPEAL No. 958 or 1994. 
; February 5, 1925. 
Present: —Mr. Justice Le Rossignol 
and Mr. Justice Fforde. 
Musammat RAO—APppELLANT 


VETSUS 
BMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 164 
583—Confession, record of—Warning. io accused that 
confession may be used as evidence against him 
omission of, effect of—Confession, whether admissible 
in evidence. 

Section 164 of the Cr. P. C. requires that a Magis- 
trate before recording any confession should explain 
to the person making the confession that he is not 
bound to make the confession and that if he does so 
it may be used as evidence against him. Where the 
memorandum made by the Magistrate at the foot of 
the confession does not show that this requirement 
was complied with and the Magistrate when called as 


a witness af the trial does not state that he had told 


— +800 
the accused that he was not bound to make a con- 
' fession, the confession is inadmissible in evidence. 
Criminal’ appeal from an order of the 
Sessions Judge, Jullundur, dated the 3rd 
October 1924. 
Mr. Mukand Lal Puri, for the Appellant. 
Mr. D. C. Ralli, for the Opposite Party. 


JUDGMENT. —The appellant, Musam- 
mat Rao, has been convicted under the 
‘provisions of s; 302, Indian Penal Code, of 
~ the murder of newly born illegitimate child 
-and has- been sentenced to transportation 
- for life. 


_ It appears that on the 26th July 1924, this 
‘woman, who was pregnant and shortly 
about to give birth to a child, was taken 
by some of her relatives into a sugarcane 
field and there with the. assistance of a 
midwife named -Musammat Banon, she was 
delivered of a female child. The eivdence 
for, the prosecution is that a few moments 
after the birth Rala Singh an uncle of the 
-appellant, called out to her ‘that the baby 
was crying and that something should be 
put into her mouth. Upon this the appel- 
lant “took a piece of pottery and - put it 
into the mouth of the child. This evidence 
is repeated . by all the prosecution witnesses 
‘who testify to the actual occurrence: The 
midwife ‘in her evidence makes the addition 
that she asked Musammat Rao what she was 
doing, whereupon the latter told her to 
mind her own business, and said that the 
child was hers and that she was going to 
kill it. This witness alleges that upon this 
reply she herself went away. She did not 
mention the incident to anybody, and made 
no attempt to remove the obstruction from 
the child’s mouth. On the occasion of the 
child’s birth there were present on or near 
the scene of the occurrence two uncles of 
the appellant, Rala Singh and Tular Singh, 
also her father Basanta and a friend 
Achhar Singh. None of these persons 
‘has been called to give evidence. The 
incident in question occurred in the after- 
noon of the 26th July and the child died 
about midnight of the same day. ‘The 
result of the autopsy shows that the child 
died of suffocation caused by the introduc- 
tion of the piece of pottery into its throat. 
The appellant. made a statement to a 
Magistrate on the 29th July, which is sub- 
stantially the same as the evidence given 
by the prosecution witnesses. This state- 
ment has been objected toon the ground 
that it does not comply with the provi- 
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sions of s. 164, Cr. P. ©., and that the 
deficiency in the formality prescribed by 
that section has not been cured on the 
re-call of the Magistrate under the pro- 
visions of s. 533, Cr. P. ©. In our opinion 
this confession is not admissible in evidence. 
The principal requirement introduced by 
the Amending Act ins. 164 is that a 
Magistrate before recording any confession 
should explain to the person making it 
that that person is not bound to make 
a confession and that if he does so it 
may be used in evidence against him. 
This essential requirement was not com- 


plied with on. this occasion. The Magis- 


trate on being re-called to supplement 
the deficieney of the recorded document 
did not state that he had in fact told the 
woman that she was not: bound to make 
a confession. We must accordingly reject 
this document as a piece of evidence. 
Upon the - case as presented by the 
Crown we are not satisfied that the ap- 
pellant did in fact introduce the piece of 
pottery in question into the mouthof the 
child. It is far more probable that the 
midwife herself was responsible for this 
particular act. The appellant had a 
moment before been through the pangs of 
childbirth and itis not probable that she 
was in a condition to carry out any in- 
struction given to her by the persons sur- 
rounding her, 
For the reasons given above we accept 
the appeal and setting aside the convic- 
tion and the sentence acquit the appel- 
lant and direct that she be set at liberty. - 
Z.K. Appeal accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No, 70 oF 1925. 
March 17, 1925. 

Present:—Mr. Justice Sulaiman. 
GAJRAJ SINGH AND OTHERS— ACCUSED — 

l À APPLICANTS 

VETSUS 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 203, 
136-—Dismissal of complaint—Further enquiry, order 
directing—Notice to accused, whether necessary. 

Where n> process has been issued to the accused at 
all and he docs not appear in Court and the complaint 
against him is dismissed summarily under s. 203 of 
the Or. P, C. the accused cannot be said to have been 


v 
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“discharged” within the meaning of s., 436 of the Code. 
-It is only after he has appeared in Court and the evi- 
dence against him in Court is found to be insufficient 


“SO as to make it unnecessary to call upon him to enter . 


upon his defence that he can-be discharged. An order 
dismissing a complaint under s. 203, therefore, may be 
set aside and further enquiry ordered under s. 436 
of the Cr. P. O. without any notice to the accused. 


Criminal revision from an order of the 
Additional Sessions Judge, Cawnpore, dated 
the 20th December 1924. g 

Mr. G. W. Dillon, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. ca | 


JUDGMENT.—This is a criminal 
revision from an order dated the 20th of 
December 1924 contained in the judgment 
in a case against the . opposite party, 
directing that a case against the present 
applicants be started under ss. 147 and 323 
of the Indian Penal Code, to be tried by a 
Deputy Magistrate. . 


The Police had challaned the members of ° 


the opposite party under ss. 147 and 325 
of the Indian Penal Code. A cross com- 
plaint was filed by the accused persons in 
that case against the complainants under 
' 89. 147 and 323. A Police report on this 
complaint was called for and after the 
accused in the case challaned by: the Police 
had heen convicted, the learned Magistrate 
dismissed the complaint-of these accused 
persons against the complainants under 
s. 203 of the Cr. P. C. | | 
The accused persons appealed to the 
learned Sessions Judge who, upholding 
their convictions, dismissed their appeals. 
He felt inclined to hold that ‘there was a 
free fight between both parties and neither 
could have claimed a right of private de- 
fence. That finding of course is in no way 
binding on the party consisting of the 
complainants, nevertheless it was open to 
the learned Judge to order that further 
enquiry should be made into the complaint 
which had been dismissed under s. 203 of 
the Cr. P. C. The learned Advocate for the 
applicants contends that this order is im- 
proper because it was passed without any 
notice to his clients and his contention is 
that no further enquiry should have been 
ordered without first giving an opportunity 
to the applicants to show cause. 
Under the old Cr. P, C.-it was held that 
when a complaint was dismissed under 


"Ss. 203 it was not necessary to issue notice to 


the accused person before ordering further 
enquiry. In the case of Angan v. Ram 
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Pirbhan (1), Tudball, J., pointed out that 
such a notice was quite unnecessary. That . 
case has been followed subsequently by 
Banerji, J., in the case of Liagat Husain v. 
Emperor (2). 

Section 436 of the old Code, however, has 
been amended under the new Code and a 
proviso to the following effect has been 
added, “Provided that no Court shall 
make any direction in this section for en- 
quiry into the case of any person who has 
been discharged unless such person has 
had an opportunity of showing cause why 
such direction should not be made”. It is 
clear, however, that this proviso cannot ap- 
ply to a dismissal of a complaint under 
s. 203; it only applies to the case «where an 
accused person has been discharged, When 
no process is issued to the accused at all 
and he does not appear in Court and the 
complaint against him is dismissed sum- 
marily under s. 203 the accused person 
cannot be said to have been “discharged”. 
It is only after he has appeared in Court 
and the evidence against lim is found to be 
insufficient so as to make it unnecessary to 
call upon him. to enter upon his defence 
that he can be discharged. Under the old 
Code the Courts were unanimous that in 
the case of the dismissal of a complaint 
under s. 203 notice was not necessary. The 
amendment has, in my opinion, left those 
rulings untouched, for it is confined to the 
case of discharge only and does not apply to 
the dismissal of a complaint either under 
s. 203 or s. 204. 

The application, therefore, has no -force 
and is dismissed. 

Z. K. Application dismissed., 

D a5 Ind. Gas. 146; 35 A. 78; 10 A. L. J. 531; 14 Or. 


(2) 43 Ind. Cas. 622; 40 A. 138; 16 A. L. J. 30; 19 Or, 
L. J. 206. 
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LAHORE HIGH COURT. 
CrimMinaL Revision No. 1641 or 1924. 
January .23, 1925. 
Present:—Mr. Justice Broadway. 
SHER KHAN—PETITIONER 

VETSUS 5 
Dr FAZAL ILLAHI—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 145 (D 
—Dispute relating to land- Breach of the peace, 
apprehension of—Preliminary order, absence of, effect 
of —Jurisdiction of Magistrate to institute proceedings. 
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Before instituting proceedings under s, 145 of the 
Cr. P. ©. a Magistrate must satisfy himself that a 
dispute likely to cause a breach of the peace exists 
concerning any land, etc., and he must make an order 
in writing stating the grounds of his being so satisfied 
Where no such order is made the Magistrate has no 
jurisdiction to institute proceedings under the section, 
and any proceedings started by him without making 
the requisite order are liable to be set aside as taken 
Without jurisdiction. 

‘Criminal revision against an order of the 
Sessions Judge, Attock at Campbell pur. 

Mr. M. L. Puri, for the Petitioner. 

Mr. M. M. Tufail, for the Respondent. 

JUDGMENT.—This is a Reference 
by the Sessions Judge, recommending that 
` certain proceedings under s. 145, Cr. P. O., 
taken in the Court of Dewan Prithwi 
Chand, ‘a Magistrate exercising First Class 
powers, be set aside. The reasons are 
‘stated to be that the said Magistrate 
ignored the provisions of sub-ss. (1) and 
(5) of the section in question (145) and, 
therefore, had no jurisdiction. 

After hearing Counsel for 
parties, I am not prepared to hold that 
sub-s.(5) has been contravened but the 
proceedings must be set aside on the 
ground thatthe Magistrate has lamenta- 
bly failed to carry out the clear provisions 
of s. 145 (1) Cr. P. C. That section requires 
that a Magistrate has to satisfy himself 
“that a dispute likely ‘to cause a breach of 
the peace exists concerning any land” and 
has then to “make an order in writing, 
stating the grounds of his being so 
satisfied i 

No such order was made in the present 
case and the Magistrate, therefore, had no 
jurisdiction in the matter. I, therefore, 
accept this recommendation and set aside 
the proceedings of the Magistrate. 

Z. K. Proceedings set aside. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 238 oF 1924. - 
August 14, 1924. 
Present:—Justice Sir Pugh Walmsley, Kr., 

and Mr, Justice Mukerji. 

MAHAMMAD YASIN—Accusrp— 
APPELLANT 
VETSUS 

TEMPE RO R—ResronDEnt. 

Criminal Procedure Code (Act V of 1898), ss. 197, 
860~-Chairman of Union Committee, removeable under 
certain circumstances by Commissioncr—~Prosecution-— 
Sanction of Local Government, whether necessary—- 
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Deposition read by witness—Siatement, whether duly 
recorded. ‘ 

A Chairman of a Union Committee who can under 
certain circumstances be removed from his office -by 
the Commissioner, cannot be said to be not removeable 
from his office save by the Local Government, within 
the meaning of s. 197 ofthe Cri P. ©. Consequently 
the sanction of the Local Government is not neces- 
sary for the prosecution of such a person under s. 197. 

Where the deposition of a witness instead of being 
read over to him in the presence of the accused is 
handed over to the witness and is read by the witness 
himself, there is no compliance with the provisions 
of s. 360 of the Cr. P. O. and the deposition cannot 
be used as the foundation of a conviction. 


Criminal Appeal against an order of the 
Sessions Judge, Pabnaand Bogra, dated 
the 7th April 1924. 

Mr. Monnier and Maulvi Syed Nousher 
Ali, for the Appellant. < 

Babu Anil Chandra Roy Chaudhuri, for 
the Crown. 


JUDGMENT. 
Walmsley, J.—The appellant was the 
Chairman of the Union Committee at 
Chatmohor in the District of Pabna, and 
he has been convicted under ss. 218, 403 
and 477-A of the Indian Penal Code. A 


concurrent sentence of three months has ` 


been passed under each of the ss. 218 and 
403, Indian Penal Code, There was alsoa 
fine imposed under s. 403, Indian Penal 
Code, and no sentence was passed separate- 
ly on the accused under s. 477-A, Indian 
Penal Code. 

The first point which is urged on behalf 
of the appellant is that the proceedings 
were bad because there was no sanctian 
given by the Local Government as required 
by s. 197, Or. P. C. I do not think there is 
any substance in this objection because it 
appears that a member of the Union Com- 
mittee can be removed under certain cir- 
cumstances by a Commissioner, so that it 
cannot be said of him that he is not re- 
moveable from his office save by the Lecal 
Government. 

The second objection is that there was 
no compliance with the provisions of s. 360, 
Cr. P. C., regarding the depositions of 
several of the witnesses. Reference is parti- 
cularly made to P. W, Nos 1, 3, 8, 9, 10, 13, 
14, 15, 16,17 and 19. Reliance is placed 
upon the recent decision in the case of 
Hira Lal Ghose v. Emperor (1) and it is 
urged that, in accordance with that déci- - 
sion, the evidence of these witnesses cannot 


(1) 83 Ind. Cas. 905; 28 G. W. N. 968; (1994) A.L R, 
(C) 889; 26 Cr. L. J. 291; 41 O. L. J. 284; 52 Q. 159, 
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be treated as evidence on which a convic- 
tion can he founded. There is an affidavit 
to the effect that there was not strict com- 
pliance with the law in reading over the 
evidence given by these witnesses. On 
other hand, there is a letter from the 
Sessions Judge sending up a report of the 
learned Pleader who conducted the prose- 
cution. ` The statements made by that 
Pleader seem to me to support the case of 
the appellant, because it is evident that 
the Pleader failed to understand the true 
nature of the requirements of s. 360. As I 
understand that section both the witnesses 
whose statements have been recorded and 
the accused who is on trial are to be given 
an opportunity of knowing what has been 
recorded and obviously a mere reading 
over of the evidence hy the witnesses 
cannot: convey to the accused what has been 
recorded as the evidence given by the 
witnesses. It appears to me, therefore, that 
we must hold that the evidence was not 
duly recorded as required by s. 360 and 
cannnot, therefore, be used as the founda- 
tion of a conviction. The result is that 
the findings and sentences in this case 
must be set aside and the case. remitted to 
the Sessions Court, where it will be opon 
to.the authorities, if they think proper, . to 


proceed against the accused de novo. The 
appellant, we are told, ison bail. He may 


remain on that bail pending further orders 
by the District Magistrate. 
Mukerji, J.—I agree. 


Z. K. Case remitted. 


PATNA HIGH COURT. 
CRIMINAL RevrsioN No. 448 or 1924. 
September 15, 1924. ' 
Present:—Mr. Justice Kulwant Sahay. 
RAM SARAN SINGH AND OTHERS— 
A CCUSEL— FETITINERS 
versus 
 NIKHAD NARAIN SINGH AND OTHERS— 


l OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 200, 
202, 208, 204, 845, 489—Case instituted on complaint— 
Cross-cases—Postponement: of issue of process 
in one case till after disposal of other case—Order, 


legality of—Discretion of Court—Revision-—Interfer- - 


ence by High Court. 
Section 344 of the Cr. P. ©. is applicable toa case 
even before the issue of process under s. 204 of the 
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Code and a Magistrate is entitled under the former 
section, if there be a reasonable cause for doing so, to 
postpone an enquiry or trial and to postpone the issue 
of process under s. 204. Section 202 of the Code 
deals with enquiries after a Magistrate has taken 
cognizance of an offence on complaint, and before he 
dismisses it under s. 203 or issues process under 
s. 504 and there is nothing in the law which prevents a 
Magistrate from postponing the issue of process unde? 
s. 204 if there is reasonable cause for doing so even 
if the case be a warrant case. [p. 604, cols. L & 2.] 

It is the policy of the law that a Court should 
proceed to enquire into and try the case as soon 
as it takes cognizance ofa complaint, but it is not 
prevented by any provision of the law from postpon- . 
ing the enquiry or the trial if there are sufficient 
and reasonable grounds for so doing. [p. 604, col. 2.] 

Where a Magistrate postpones the issuing of process 
in a cross-case till after the disposal of the other 
case, the only question is as to whether there is any 
reasonable cause for such order. If there be such 
cause itisa matter of discretion and if the Magis- 
trate does not exercise his discretion judicially in 
postponing the case, the High Court will interfere 
and set aside the order. But if the discretion is 
exercised ina sound and judicial manner there is no 
reason why the High Court should interfere with the 
exercise of the discretion. [p. 605, col. 1.] i 

Application against an order of the 
Sub-Divisional Magistrate, Begusarai, dated 
the 12th July 1924. 


Messrs. C. C. Das and D. C. Varma, for 
the Petitioners. i 
Messrs. N. N. Sinha and B. P. Sinha, for 


the O pposite Parties. 


JUDGMENT. —It appears that on the 
l2th July 1924 two complaints were filed 
before the Sub-Divisional Magistrate of 
Begusarai; one complaint was filed. by 
the present petitioners against the opposite 
party charging them with offences under 
ss. 147, 325 and 447, Indian Penal Code, and 
the other complaint was filed by Sampat 
Lal Singh, one of the opposite party in 
the present case, against the petitioners in . 
the present case charging them with offen- 
ces under s. 148 and.other sections.of the 
Indian Penal Code, -The learned Sub- 
Divisional Magistrate examined the com- 
plaints in both cases. In the complaint of 
the petitioners the order passed by him 
was as follows: “Put up after disposal of the 
counter-case”. In the complaint filed by 
Sampat Lal against the petitioners the order 
was as follows: 

“Summon Udit, Ugan, Ramdev, Ram 
Saran, Ram Balak, Raghunandan and Dev - 
Lal s. 148, Indian Penal Code, for 31-7. There ~ 
are talwar cuts on the side of this compla- . 
inant and the complainant in the counter- 
case does notsay that there are such cuts- 
on his side. I have compared -the initia- 
statements of the complainantsin the tw 


~ 
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cases and think that the case instituted 
by Sampat Lal should be tried first”. 


Against the order passed in the com- 


plaint filed by the petitioners, namely, 
the order to put up the caseafter the dis- 
posal of the counter-case, the petitioners 
went up before the Session Judge in revi- 
sion andthe learned Judge rejected the 
petition summarily. The petitioners now 
come up to this Court against this order 
and pray that the order for putting up the 
case after the disposal ofthe counter-case 
may be setaside and the Magistrate may 
be directed to proceed with their case 
simultaneously with the counter case. The 
learned Counsel for the petitioners has 
relied on the provisions of ss. 200, 202, 203, 
204, 252 and 344 of the Or. P. CO. and he 
argues that when a complaint is filed 
under s. 200 and the Magistrate takes cog- 
nizance of the offence, and the complain- 
ant is examined, the Magistrate is bound 
to issue process under s. 204 unless he 
thinks it fit to dismiss the complaint 
under s. 303. He further argues that after 
issuing process unders. 204 he ought, in 
the present case, which is a warrant case, 
lo proceed under s. 252 and that the 


Magistrate was bound to proceed to hear, 


the complainant and take allevidence as 
may be produced in support of the pro- 
secution. He says that the Magistrate 
had no jurisdiction to postpone the case 
under s. 344 which does not govern the 
issue of process under s. 204. I am 
unable to agree with the learned Counsel in 
thiscontention. Section 344 occurs in Ch, 
SALV of the Code which deals with 
general provisions as to enquiriesand trial. 
Mr. ©. C. Das argues that the provisions 
of s. 344 only come into operation when 
the enquiry or trial has commenced and 
he says that an enquiry or trial does not 
commence until after the issue of process 
under s. 204. I am unable to agree with 
Mr. Das inthis contention. In my opinion 
s. 344 is applicable to cases even before 
the issue of process unders. 204 andthe 
Magistrate is entitled under s. 344, if there 
be a reasonable cause for doing so, to pos- 
topone any enquiry or trial and to postpone 
the issue of process under s. 204. Section 
202 deals with enquiries after a Magis- 
traté has taken cognizance of an offence 
on complaint and before he dismisses it 
under s. 203 or issues process under sg) 
204, and there is nothing in the law which 
revents a Magistrate from postponing 
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issue of process under s. 204 if there is 
reasonable cause for doing so even if the 
case be a warrant case. 

The next contention of the . learned 
Counsel for the petitioners is that after 
a Magistrate has taken cognizance of a 
case it is the policy of the law that he 
should proceed to deal with the case and 
not to postpone the enquiry or- trial and 
he relies upon the case of Sheikh 
Bahatar v, Nobad Ali (1). I agree with 
the contention of the learned Counsel that 
it is the policy of the law that a Court 
should proceed to enquire into and try 
the case as soon as it takes cognizance 
of a complaint, but he is not prevented 
by any provision of the law from post- 
poning the enquiry or trial if in his 
Opinion, there are sufficient and reason- 
able grounds for so doing. In the case 
of Sheikh Bahatar v. Nobad Alt (l), 
relied upon by the learned Counsel for 
the petitioners, their Lordships after laying 
down the, general proposition that it is 
the policy of the law ‘to goon immediate- 
ly with the enquiry or trial proceeded to 
consider whether in that particular case 
there were reasonable grounds to justify 
the order of postponement made by the 
Magistrate and after considering the facts 
of the case they were of opinian that there 
were no reasonable grounds. 

It has been contended on behalf of the 
opposite party that simultaneous trial of 
two counter cases is illegal and reliance 
has been placed upon the case of Dhako 
Singh v. Emperor. (2). This case does not 
support the contention of the learned 
Vakil for the opposite party. Mr. Justice 
Jwala Prasad held in that casethat there. 
is no prohibition in law for simultaneous 


‘trials of counter cases and nothing has 


me to justify the 
contention that the sumultaneous trial 
of two counter cases is illegal. In 
the case referred to above [Dhako Singh 
v, Emperor (2), the question arose as 
to whether the conviction of the peti- 
tioner in that case was bad in law on 
account of two counter cases being tried 
simultaneously and his Lordship held that 
the mere fact of two cases being tried 
simultaneously would not justify the setting 
aside of the conviction, but if the peti- 
tioner could show anv prejudice on account 
(1) &3 Ind. Cas. 625; (1924) A. I. R. (A) 634; 26 Cr. 
L. J. 65; 23 C. W. N. 487. 
978° 58 Ind. Cas. 243; 1 P. L. T. 498; 21 Cr. L.J. 


+ 
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of the simultaneous trial of two cases then 
he would be entitled to a setting aside 
of the conviction. Reliance has been also 
placed by the learned Vakil for the op- 
posite party upon the case of Lalji Singh 


v, Naurangi Lal (3). In that case two’ 


counter complaints were filed: before the 
Sub-Divisionai Magistrate and he referred 
both the cases toa Sub-Deputy Magistrate 
for enquiry and report and on receipt of 
the report he issued process in one case 
and directed the counter case to’ be put- 
up „after the disposal ofthe former case 
and it was held that the action of the 
Sub-Divisional Magistrate did: not contra- 
vene any rule of procedure and that the 
discretion exercised by the Magistrate in 
postponing the case was not revisable by 
the High Court. .In my opinion the only 
question to be decided in such cases is 
as to whether there is any reasonable 
cause for postponing one case ‘until after 
the disposal of another. The power given 
to a Court to pospone the hearing of one 
case until after the disposal. of another 
case is conferred by s. 344 which provides 
that if, from the absence of a witness or 
any other reasonable cause, it becomes 
necessary or advisable to postpone the com- 
mencement of or adjourn any ‘enquiry or 
trial, the Court may, if it thinks fit, by 
order in writing, stating the reasons there- 
for, from time to time, postpone or adjourn 
the same on such terms as it 'thinks fit, 
for such time as it considers reasonable, 
and may bya warrant remand the accus- 
ed if in custody. Therefore, the real 
question is as to whether there is any 
reasonable cause for postponing the counter 
ease. If there be such cause it isa matter 


of discretion and if the Magistrate does. 


not exercise his discretion judicially in 
postponing the case, this Court will inter- 
fere and set aside the order, but if the 
discretion is exercised in a sound and 
judicial manner there igs no reason why 
this Court should interfere with the dis- 
cretion. In the present case the com- 
plainant in the counter case, who is one 
of the opposite party in the present ap- 
plication, admits having assaulted the com- 
plainant who is the petitioner in the pre- 
sent case. The only question for deci- 
sion, therefore, would be whether he did 
so in exercise of the right of private 

(3) 71 Ind. Cas. 248; 3 P. L. T. 764; (1922) Pat. 304: 


4 Ù. P. L. R. (Pat.) 112; (1922) A. I. R. (Pat) 618; 24 
Or. L. J. 120. - i 
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defence of property or person. That 
question can be conveniently decided after 
the disposal ‘of the complaint made by 
the opposite party in the present case. I, 
therefore, see no reason to interfere with 
the order of the Sub-Divisional Magis- 
trate. It is, however, desirable that the 
counter case should be taken up immediate- 
ly after the conclusion of the case which 
is now being tried, namely, the case started 
on the complaint of Sampat Lal Singh, and 
as soon as this case, namely, the case started 
on the complaint of Sampat Lal, is conclud- 
ed, the counter case, namely, the case started 
on the complaint of the petitioner, should be 
taken up and, if possible, the judgment 
in the case of Sampat Lal should be 
postponed until after the conclusion of 
the trial of the case instituted by the 
petitioner. 

Z.K. Rule discharged. 


et ee 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION For Raviston No. 60 
— OF 1925, 
; _ March 24, 1925. 
Present:—Sir Norman Macleod, Kr., Chief ’ 
Justice, and Mr. Justice Coyajee. 
P. B. PONDE—Appuicant 
VETSUS 
=- BEMPEROR -—OPPosITE PARTY. 

City of Bombay Police Act (IV of 1902), s. 70— 
Accused persons arrested in Native State and 
handed over to Bombay Police—Investigation not com- 
plete—Remand to Police custody—Jurisdiction of 
Presidency Magistrate. 

Accused, who were residents of Indore State, com- 
mitted certain offences in Bombay. The Bombay 
Police applied to a Presidency Magistrate in Bombay 
to make a requisition for the surrender of the aceus- 
ed by the Indore State, and for that purpose certain 
information was supplied to the Magistrate Ly the 
Police. The requisition was made and the accused 
were arrested by the Indore Police and were handed 
over to an Inspector of the Bombay Police by whom 
they were brought down to Bombay and were 
immediately taken before the Magistrate - who 
had made the requisition. On an application by 
the Police under s. 70 of the City of Bombay Police 
Act, the Magistrate remanded the accused to Police | 
custody under that section: 

Held, that the accused were brought to Bombay 
in Police custody and that the investigation not . 
being complete, the Magistrate had jurisdiction to 
make the order of remand under s, 70 of the City of 
Bombay Police Act. [p. 607, col. 1.] 

Oriminal application against an order of 


the Chief Presidency Magistrate, Bombay, 
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Sir Thomas Strangman (with him Mr. P. 
B. Shingne), for Applicants Nos. 1 and 2. 
Mr, Velinkar, (with him Mr. P. B. 
Shingne), for Applicants Nos. 3 to 7. 
Mr. Kanga, Advocate-General (with him 
Sir John Bowen), Public Prosecutor, for the 


Crown. 
; JUDGMENT. EAN 

Coyajee, J.—The petitioners in this 
case ask this Court to revise an order 
made by the Chief Presidency Magistrate 
on February 20, 1925, authorising their de- 
tention in the custody of the Police till 
March 6, and pray thatit may “be ordered 
that the accused should not be kept in 
Police custody any longer but should be 
ordered to be kept in Jail custody.” 

The material facts are these:— 

On or about January 22 the petitioners 
were arrested in Indore for being concern- 
ed in offences punishable under ss. 302 
307, 365, 120-B, 109 and 511 of the Indian 
Penal Code. The offences it isalleged were 
committed in the City of Bombay and the 
petitioners were arrested in Indore by the 
Indore State Police at the instance of 
Inspector Smith of the Criminal Investiga- 
tion Department Bombay. On February 
4, the Chief Presidency, Magistrate on:the 
application of Inspector Smith addressd 
a letter.to the Agent to the Governor- 
General in Central India asking him to 
make a demand to the Darbar for surrender 
of the petitioners. The requisition was 
complied with. They were brought to 
Bombay on February 7 and were immedi- 
ately taken before the Chief Presidency 
Magistrate by the said officer. “Then” says 
the Magistrate “an application was made 
to me by Mr. Smith under s. 70 of the City 
of Bombay Police Act for remand ofthe 
arrested persons. On the materials placed 
before me I was satisfied that there was 
a substantial ground for suspecting that 
the prisoners had committed an offence 
and their detention in the Police custody 
was really necessary for further investiga- 
tion of the offences alléged. Further when 
questioned the accused had no objection to 
being remanded into Police custody. Ac- 
cordingly I remanded them into Police 
custody till the 20th.” Later Counsel on 
behalf of the petitioners applied to the 
Magistrate to -re-consider that order on 
the’ ground that it was not competent to 
him to ‘remand them into Police custody. 
After hearing arguments the Magistrate 
rejected the application and on February 
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20 hemade a further order which is now 
under consideration. 

On the facts placed before us no question 
arises as to the legality of the arrests. No 
such contention was raised before the 
Jearned Magistrate nor is it shown that the- 
petitioners were arrested in Indore by the 
Bombay Police. But what is contended is. 
this, viz., the powers of the Bombay City 
Police as regards arrests of accused persons- 
and investigation into criminal cases are 


regulated by the City of Bombay Police. 


Act, 1902; that Act does not empower 
a Police Officer to pursue a fugitive 
offender into any place outside British. 
India; the petitioners were handed over 
to Inspector Smith at Indore, in com- 
pliance with the requisition made by the 
Chief Presidency Magistrate; the petitioners 
when they were produced before that Magis- 
trate were, therefore, in his custody not in 
Police custody, consequently the Magis-. 
trates’ order authorizing their detention in: 
Police custody was illegal. 

We are unable to accept this contention.. 
The proceedings are governed by the afore-. 
said Act. The pertinent Chapter is the 
oth and the material sections are Nos. 70, 
72 and 74. Section 70 lays down that: “(1) 
Whenever (a) it appears thatany investiga- 
tion under this Act cannot be completed 
within the period of twenty-four hours...... 
and (b) there.are grounds for believing 
that the accusation is well-founded, the officer 
in charge ofa section shall...forthwith for- 
ward the person accused to a Presidency 
Magistrate, together with a report setting 
forth the substance of the information. 
received and of the evidence adducible in 
the case. (2) The Presidency Magistrate. 
to whom an accused person is forwarded 
under sub-s. (1) may after considering any 
information reduced into writing as herein- 
before provided, and examining any wit- 
nesses that he may consider necessary, 
from time to time authorize the deten- 
tion in, such custody as he thinks fit, | 
of the person accused, for a period not. 
exceeding fifteen days at a time, and 
shall, if he does so, record his reasons 
for so doing.” Section 72 requires that 
every investigation under the Act should 
be completed without unnecessary delay. 
and as soon as it is completed the officer . 
in charge of the section should prepare a 
report in theform prescribed therein, Then. 
s. 74 provides that: “If the officer in 
charge as aforesaid considers “that there is 
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sufficiént evidence or reasonable ground 
of suspicion to justify him in so doing he 
shall—(a) forward the accused person to 
the Presidency Magistrate having jurisdic- 
tion...and (e) shall also send to such Magis- 
trate the report prepared under s. 72.” 

In this case the investigation is not yet 
complete; no report was prepared (s. 72); 
and none was sent to the Magistrate (s. 74). 
It is true that on February 4, the Police 
applied tothe Magistrate to make a requi- 
sition for the surrender of the petitioners 
by the Indore State, in accordance with 
Government Order No. . 219, Political, 
April 12, 1875, and for that purpose certain 
information was supplied’ to him. But 
that fact does not lead to the necessary 
inference that the Police Investigation was 
then complete or thatit should be deemed 
to be complete. For, even when a duly 
qualified Police Officer considers it neces- 
sary to take action under s. 70 of the Act, 
he has to submit “a report setting forth the 
substance of the information received and 
of the evidence adducible in the case” ; and 
thereupon the Magistrate may “from time 
to time” authorize the detention of the 
accused person in Police custody “after 
considering any information réduced into 
writing...and examining any witnesses that 
he may consider necessary.” The mere fact, 
therefore, that in this case the Chief 
Presidency Magistrate was furnished with 
certain information to enable him to make 
the requisition aforesaid, does not mark 
the completion of Police Investigation and 
the commencement of an inquiry or trial 
before him. 

I, therefore, agree with the learned Magis- 
trate in holding that at the material time 
the Police Investigation was not complete; 
that the petitioners werein Police custody 
that he had nut taken cognizance of the said 
offences (s. 190, Cr. P. C., 1898); and that it 
was competent to him to make the order 
- now sought to be revised. 

In my opinion his order was right. 

Macleod, C.d.--I agree. The whole 
fabric of the argument of Counsel for 
petitioners was based on the suggestion 
that the petitioners were brought down 
from Indore to be handed over tothe per- 
sonal custody of the Magistrate. There 
is no extradition treaty between the Govern- 
ment of India and the Indore State, but 
by a recognition ofthe principles of inter- 
national comity, effect was given to the 
request of the Agent to the Governor-Gene- 
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ral for Central India that the petitioners 
should be handed over tothe Bombay Police 
Officers. The fact that the Agent to the 
Governor-General moved in the matter at 
the request of the Chief Presidency Magis- 
trate does notin any way alter the fact that 
the petitioners were under the arrest of 


“the Bombay Police and arrived in Bombay 


in Police custody, so that the provisions 
of the City of Bambay Police Act were 
applicable. 


Zz, K. Application rejected. 





CALCUTTA HIGH COURT. 
Criminal Riviston No. 14 or 1925. 
March 24, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice B. B. Ghose. 
NITYARANJAN MONDAL AND oTHERs— 
ACCUSED—-PETITIONERS 

versus 
EMPEROR—Opposire Parry. * 
Criminal Procedure Code (Act V of 1898), s. 626—~ 
Relationship between Magistrate and lawyer—Transfer 


of case. 
It is undesirable that a member of the legal profes- 


_sion should practise in a Qourt presided over by a 


near relation. ' 

‘Where one of the lawyers engaged in @ case is a 
near relation of the presiding Magistrate the case- 
should be transferred from the Court of that Magis- 
trate to that of some other competent Magistrate. 


Rule granted on the application of the 
petitioners for transfer of the case pending 
against them under s, 379, Indian Penal 
Code, in the Court of the Honorary Magis- 
trate, Rampurhat, to the file of some other 


_ Magistrate. 


Babus Dinesh Chandra Roy and Subodh 
Chandra Lahiri, for the Petitioners. 

Babu Patitpaban Chatterjee, for the 
Opposite Party. 

Mr. Asraf Ali, Deputy Legal Remem- 
brancer, for the Crown. 


3 UDGMEN T.—The only serious ground 
on which this application for transfer is 
based, is that the muktear who is appearing 
for the complainant is, as admitted by the 
learned Magistrate, a close relation of his. 
It is undesirable that a member of the legal - 
profession should practise in a Court pre- 
sided over by a near relation. The com- 


_plainant in this case is a Pleader and we 


are surprised that a member of that branch 
of the profession should have engaged a 
muktear whom. he knew to be related to the 
Magistrate who would try the case. The ` 
muktearnama was not filed until the day: 


aw” 
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on which the case was ‘transferred to this- 


Honorary Magistrate. 

We accordingly make this Rule absolute. 
We transfer the case from the file of the 
Honorary Magistrate Mr. A. P. Mukerjee to 
that of any other Magistrate whom the Dis- 
trict Magistrate may select. 

Z, K. Rule made absolute. 





CALCUTTA HIGH COURT. 
” CRIMINAL Revision No. 553 or 1924. 
August 8, 1924. 
Present:—Sir Lancelot Sanderson, Kr., 

Chief Justice, and Mr. Justice Chotzner. 

J AM NDRA MOHAN BANERJEE— 
PETITIONER 
VETSUS 

GOURI BALA DEBI—Oprosire Sie 

Criminal Procedure Code (Act V of 1898), s. 488-— 
“Living in adultery”, meaning of-—Birth of illegiti- 
mate child—Forfeitur e of maintenance. 

The expression “living in adultery” in sub-s, (5) 
of s. 488 of the Cr. P. C. points to a continuous course 
of conduct and not merely to isolated acts of immoral- 
ity. Unless continuity of conduct is established it 
cannot be inferred from a single act of adultery that 
the woman is “living in adultery”. 

Although a woman has given birth ‘to an illegiti- 
mate child it is open to a Magistrate, to find that 
apart from that circumstance, she is ‘not “living in 
adultery” within the meaning of sub-s. (5) of s. 488. 


Rule against an or der of the Third Presi- 
dency Magistrate, Calcutta, dated the 21st 
. June 1924. 

Babu Probodh Charney Chatterjee, for the 
Petitioner. 4 

Babu Benoyendra Prosad Bagchi, for the 
Opposite Party. 

JUDGMENT. | 

Chotzner, 3.—This is a Rule calling 
upon the Chief Presidency Magistrate an d 
upon the Opposite. Party to show cause v why 
the order specified in the petition should 
not be set aside, 

It is said that the petitioner snd the 
opposite party are husband and wife and 
that they have not been living together for 
nearly twenty years, and it is admitted that 
during that period the petitioner has been 
paying her a monthly sum of Rs. 10 under 
an order under s. 488 of the Cr. P. C. | 

The petitioner's case is that the opposite 
party had been living in her father's house 
up till some time in December 1923 when 


she gave birth to an illegitimate child and ° 


was driven away by her brother who was 
living with her and her mother in that 
house. The petitioner thereupon applied to 
the Court of the Chief Presidency Magis- 
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trate for the cancellation of the maintenance 
order. The learned Magistrate, however, 
rejected the application. The Magistrate 
observed that though the child was illegiti- 
mate “there is nothing further to show that 
the woman has heen. living in adultery,’ 
which alone would entitle the petitioner to 
stop the maintenance.” He referred to the 
case of Kallu v. Kaunsilia (1). : 

The learned Vakil for the petitioner has 
contended that when there is the undeniable 
fact of the woman being the. mother of an 
illegitimate child and when ‘other circum- 
stances have been proved to show that she 
has been guilty of different acts of miscon- 
duct the learned Magistrate should have 
found that she was “living in adultery” 
within the meaning of s. 488, Cr. P. O. 

The learned Vakil who has appeared for 
the opposite party, on the other hand, con- 
tends that although the birth of this child 
may show an act of adultery it does not 
establish that the mother has been “living 
in adultery” so as to make her amenable to 
the penalties laid down in s. 488, el. (5). 

The expression “living in adulter y has 
been judicially interpr eted more than once. 
In the case of Gantapalli Appalamma v. 
Gantapalli Tellayya (2), Shephard, J., said : 
“The words point to a continuous course of 
conduct, not to isolated acts of immorality.” 
In the case of Patala Atchamma v. Patala 
Mahalakshmi (3), the learned Judges refer 
with approval to this case as well as to the 
case of Kalu v. Kaunsilia (1) and say: 
“These words refer rather to a course of con- 
duct, or at least to something more than a 
single lapse from virtue,’ 

We are of opinion that this is the proper 
and natural construction to be put upon the 
words and unless continuity of conduct is 
established, it cannot be inferred from a 
single act ‘of adultery that the woman is 
“living in, adultery.” In the present case 
we think that although the woman has given 
birth to a child it was open to the Magis-. 
trate to find that, apart from that circum- 
stance, she was not “living in adultery,” 
and that we should consequently not inter- 
fere with his decision. | 

The Rule is accordingly discharged. 

Sanderson, C. d.—I agree. 

Z. K. Rule discharged. 


ca 326; lA. L. J. 18; A. W. N. (1904) 23; 1 Cr. 


(2) 20 M. 470; 2 Weir 643; 7 M. L. J. 303; 7 Ind. 
Dec. (x. s.) 333, (F. B,). 

(3) 30 M. 332; 5 Or, LJ, 359; 17 M. L, J, 279; 2 
AL L, T. 166, 


(38 1. 0.41935) - 


RANGOON HIGH COURT. 
“SPECIAL Sgoonp Oivit Appeau No. 46 
or 1924, 

~. March 18, 1925, - 
_- Present:—Mr. Justice Heald and 
Mr. Justice Chari. 
MAN AN THU AND ANOTHER—APPELLANTS 
VETSUS 

MA SHWE. MI AND OrHERS—-RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I,, Arts, 128, 142 
—Succession Act (X of 1865), $. 190—Karen Christian 
dying intestate—Suit by heir to obtain possession of 
his share of estate—Limitation. 

A suit for a distributive share of the estate left 
by an intestate is governed by Art. 123 of Sch. I to 
the Limitation Act. [p. 610, cdls. 1 & 2.) 

The heirs of a deceased person very often leave 


the estate undivided and either enjoy the profits - 
jointly living in commensality or divide the profits . 


among themselves. Where in such a ‘case one of the 
heirs is excluded from the enjoyment of the profits 
and sues to recover his share of the estate, Art. 123 


is inapplicable for the reason that the “heirs have - 


taken their shares, but that, instead of dividing the 
. property and enjoying their shares they have agreed to 
enjoy the whole property jointly. There is, therefore, 
no property of the intestate left to be distributed 
„and Art. 123 cannot apply. When, under such cir- 


cumstances, one of the heirs is excluded from joint 


enjoyment, he sues to recover not a share in the 
estate of the deceased, but his share in the joint pro- 
perty. In such a case ‘the suit is one for partition and is 


governed by Art. 142 of Sch. Ito the imitation Act. - 
4 _ the sale-deed in her favour, took possession. 


Lp. 610, cols.. 1 & 2.] 

Karen Christians, being Christians of Asiatic de- 
scent, are native Christians, and, therefore, s. 190 of 
o age Act is inapplicable to them. 
co 


There is‘ nothing, to : prevent the heirs of a Kar en , 
Christian from taxing possession of the estate and 


agreeing to. enjoy it in common., Their title pecomes 


cémplete when they take’ possession of the property, ; 


and, when thereafter any of them-are excluded from 
enjoyment the cause of action arises on such exclu- 
sion, and the suit is governed by Art. 142 of sch. 1 to 
the Limitation Act and limicatioa will start from the 
date when the plaintiff is excluded from the posses- 
sion of the property. [p. 610, col. 2; p. 611, col. 1] 

‘Second 
District Court, 
1923. . 

Mr, Kyaw Hiden. for the Appellants. 

Mr. Saw Hla Pru, tor the Respondents. 


. JUDGMENT.—In tnis appeal the only 


Maubian, in U. R. No. 85 of 


point argued before us is a poiut of limita- 


tion. 
' The facts of the case bearing on this 
point are as follows :— 
- One U Su Kho, a Karen Christian, died 
on the 25th of March 1910. Some ten years 
_ before his death, he had become a Roman 
Catholic Christian with his wife and 
family. -He left a paddy land, measuring 
20:54 acres. He left surviving him Ma U 
alias Ma Nyein and seven children. 


ag 


MA NAN fat v, aA-smwil mi. 


BB suit for possession of their share. - 


appeal against a decree of the- 


Six of. 
these “children. -are-..the. plaintiffs in the-- 


669 - 
suit, while the widow is the first defendant, 
and the second defendant is the other child 
of the deceased. The third and fourth 
defendants, who are mother and son, are 
the transferees of the property under the - 


following circumstances :— 


On the 25th of March; 1915, the first 
defendant, Ma-.U, the widow "of U Su 


_ Kho, and her son, Maung Pu, the second 


defendant, mortgaged this land for Rs. 1,600 
to Maung Ba Tu, the fourth defendant. 
It is alleged, and not denied, that, in the 
mortgage “transaction, Maung "Ba Ta was 
only the benamidar for his. mother, Ma ` 
Nan Thu, the third defendant. On the 
13th February 1919, Ma U and Maung 
Pu sold this piece of land outright to 
a Nan Thu for a consideration of 

2,000. This consideration is stated to 
rA been made up of the sum . of 
Rs. 1,600, the principal due on the mort- 
gage-deed, and the interest which had 
accrued due thereon. 

The plaintiffs allege in the plaint that 
all the children of U Su -Kho and the 
widow remained in joint enjoyment of the 
property till. the 13th of February 1919, 
when the third defendant, by virtue of 


of the same. They base their cause of 
action on the dispossession and file the 


The Trial Court held that it was not. 
proved that the heirs were in possession 
of the land jointly, or as tenants-in-common, 
and that the suit was, therefore, one for: 
the recovery of their ’ disuributive share . 
in the estate of U'Su Kho, and was barred 
by limitation. 

On appeal, the District Court held it’ 
proved that the plaintiffs and defendants - 
Nos. 1 and 2 remained. in possession ag! 
tenants-in-common, and the suit was, there- 
fore, not barred. 

Before considering the facts of the case, 
it is necessary to see what Article of the: 
Limitation Act applies. It has been’ 
broadly held in some of the earlier Indian‘ 
cases that Art. 123 only applies when the 
suit is against persons, such as executors _ 
or administrators, on whom a duty is cast, . 
to distribute the share. The recent deci- 
sion of the Privy Council in Maung Tun’ 
Tha v. Ma Thit 0) has been ‘held to- 


(1) 38 ind. Cas. 809; 9 L.B. R. 56: 10 Bur. L. T,- 
133; 40 379; 32 M. L. J..T1; 19 Bom. L. R. 294: 15 
A.L. 6; 21M, L. T. 97; 21 O. W. N. 587; 26 O. L 

T os TA 43 (P.Q). ae 


/ 
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Bro: 
. have displaced the Indian decisions: Thus, 


‘in’ the case of Sri Rajah Parthasarathy 
Appa kao v. Sri Rajah Venkatadrt Appa 


Rao (2), the learned Chief Justice, Sir: 


Walter Schwabe, states: “In Maung Tun 
Tha .v. Ma Thit (1), the Privy Council 
held’ that Art, 123 applied to: a case of 
a claim to a share of the estate against 
co-heirs in possession of an -estate “when 
there was intestacy; and in the Bombay 


case of Shirinbat v. Ratanbai (3), MasJustice-- 
“I agree with the learned: 
Judge that the decision of~ the Privy - 


Macleod says’: 


` Council in the case of Maung Tun Tha 


v. Ma’ Thit (1) lays it -down that Art. 123- 
applies to every suit in which the plaintiff. 
seeks to recover an undistributed share in- 


the estate of an intestate.” The point of 
‘limitation was not; however; directly before 
the ‘Privy Council, as’ 
‘by Fawcett, J., in Nurdin. Najbudin v. 
Umrao Bu (4). 


the case of Maung Po Kin -v. Maung 


Shwe Bya (5), and it was held: that- Art, 


123* of the Limitation: ‘Act does- apply 


to'a suit for-a distributive share of: the. 


estate left by an intestate. - But an excep- 


tion was made in respect of cases where 
the whole body-of the heirs agree to enjoy- 
the- property left by the déceased-jointly, . 
without effecting a partition. In-sueh-cases.. 


Art: 142 or Art. 144 would apply: - 


“There, would thus be no difficulty in: 


“this case if the. estate were that of a 
Buddhist, Muhammadan, or Hindu: It has 
‘been judicially recognized -that, the heirs 
of a deceased person very often leave the 
estate undivided and either enjoy the 
profits jointly, living in commensality, or 


divide the profits among themselves: vide: 


` thë cases of Abul Kader v. 
~(6), 


. Atshamma 
‘Kallangowda Nangangowda Patil v. 


Bibishaya Shah Mohamad Khan (7) and’ 


Nurdin Najbudin v. Umrao Bu (4). In such 
cases. Art. 123 is inapplicable for. the reasofi 
that the heirs have taken their shares; but, 


(2) 70 Ind. Cas. 689; 46 M. 150; (1922) M. W, N. 
53216 L. W. 369; 43 M. L. J. 486; (19227 A.-L R (M,) 
457; 31 M. L.T. 


221. 
(3) 51 Ind, Cas. 2)9; 43 B. 845; 21 Bom, L. Re’ 
sot 
G 59 Ind. Cas. 780; 45 GB. 519 atp 521; 22° Bom, 
1429. 
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ES 76 Ind, Cas! 855; 1 R. 405; (1904) A. I. R. (R) 
55. 

-(6) 16_M. 6l; 2 M. L. J. 200; 5 Ind, Dec. (N. 8) 
750. 

(7) 58 Ind. Oas. 42; 44 B, 943; 22 Bom. L, R.. 936,. 


MA NAN: Tava MA suwi-mt,; 


was pointed out- 


The matter was. recently 
considered by a Bench: of this: Court ine 


(88-:.0..1995). 
instead of dividing the property and enjoy- 
ing their’ ‘shares separately, they have. 
agreed to enjoy the whole property jointly. 
There, i is, therefore; no ‘property of the 
intestate left. to- distribute, and... Art, 123 
cannot apply. When,- under such circum- 
stances; one of the heirs is excluded. from - 
joint enjoyment, he sues to recover,. not 
a share in the estate of the deceased, but 
his share in joint property: - 

The suit is one.for partition, and Art. 142 
or Art. 144 of the Limitation. Act will apply. . 
The reasoning: which applies to such. cases 
is well put by Mr.: Justice Heaton in: 
Kallangowda Nangangowda Patil .v. Bibi- ` 
shaya Shah Mohamad Khan (7), where he: 
says: “We have here the very common. 
case of Muhammadans: who succeed ‘to-the . 
property of a deceased relative, and by. | 
agreement amongst themselves instead of, 
distributing that property. by shares, hold: - 
it in’ common. ‘hey are entitled- “under 
our law to do this, They are not under 
an obligation to at once divide the. pro-. 
perty according to. their shares.. They can. - 
hold, and “continue to hold, itin common; ° 
and having .done so they hold:it under an 
agreement, They can:.continue to do-so - 
for an indefinite period, but. when. they: 
wish they can: put an end to this common 
holding, and.ask that ‘there shall bé a parti~ ` 
tion.” ” Every word of this remark applies. 
to the case of Buddhists, Burman:. or 
Karen. 

The difficulty in this case, however,. is. 
that the parties are not...Buddhists - but. 
Karen Christians, governed by:. the . Indian : 
Succession Act. Section 190 of that Act~ 
explicitly lays down that. no right’. to. any. 
part of the property of a. person, „who -has, 
died intestate, can be established in: any 
Court of Justice unless Letters of Adminis- 
tration have been granted by a Oourt of: 
competent jurisdiction. 

It may well be that,.in, the case of persons 
to whom that section- applies, the, heirs, 
seeking the. aid of the Court, may find that- 
they are unable to justify their joint posses-. 
sion. Act VII of 1901, however, . exempts 
Native - Christians from . the operation: of 
s. 190 of the Succession Act. Karen Chris- 
tian being Chrisuaus ọr Asiatic descent, 
are Native Ubrisiians, and, therefore, 8. 190 
is luapplicable to, them. < 

There is nothing to prevent: ‘he heirs of 
Karen Christians trom, taking. possession of 


akas 
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. the estate and agreeing to enjoy it in .com-. 
mon, Their title becomes. .complete:. when, 
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they -take possession of .the property, and, 
when thereafter.any..of..them.iare excluded 
from enjoyment, the-cause of action arises 
on such exclusion, ; 

We, therefore, hold; that, if the- heirs were 
in.common enjoyment, of, the property, and 
one- or -more are excluded- by their co-heirs 
from the enjoyment, then the Article appli- 
cable is Art.,.142 of the Limitation Act, and 
that. limitation will start from'the day when 
the plaintifis were excluded from possession 
ef the property. 

It is now, necessary to decide whether or 
not the plaintiffs in this case were in com- 
_ mon enjoyment of the property < 

Ma Shwe Mi, the first plaintiff, states that, 
after the death of the father; all the bro- 
thers.and, sisters were.enjoving the land. 
She is supported by her sister; Ma Me Hla, 
and. by .Maung.Po Lu and U Po Lon. 
former says that some:children wor ked the 
land and ,some did mot. 
that the land was, let out to Ma Tin for one 
year and, thereafter, he saw the children of, 
M2, U working. the land., Mating Po Thin. 


deposes to the same. effect, and.so does Ma. 


Shwe Kin. 


We, can find, no reason \for' discrediting, 


this body of evidence; and it: is probable 
- that some such arrangement as: 18 deposed 
. to by the first. plaintiff was made, as. other- 


wise, it will-be difficult. to explain the fact. 


of the children not claiming. their shares. 
earlier, 
For these reasons we hold that the plaint- 


‘iffg were in enjoymentof the. land in, suit, 


until the date of the sale to the third de- 
fendant, and that their suit was not, barred 
by limitation. 

The appeal is, therefore, diamissed with 
costs. -. 


Z. K., Ap peal dismissed. 
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' ALLAHABAD HIGH COURT. 
First CIVIL APPEAL FROM eal No. 175 
oF 1924. 
May 8, 1925. ` 
Present: Mn Jı ustice Sulaiman .. 
and Mr. Justice Daniels. . - 
SITA RAM-—-PLAINTIPP—APPRLLANT 
versus ‘ 
PEARE alias, ALLOO. AND, ANOTHER— 
DEFENDANT8— RESPONDENTS., 
Civil Procedure Code (Act'V of , 1908), . s. “96 (3)— 
' Parties agreeing to be bound,by decision of Court after 
, local inspection, effect. of Appeal, whether, lies. 


SIA RAM V. 


The. 


“Theilatter, states | 


duly signed by the parties. 


_ more, evidence, the lower Appellate Court 
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Plaintiff br ought a suit, that a certain, spout opened 


PRARH, 


by the defendant towards his court-yard should be 


closed. The defence was that the spout was an old ° 
one and nota recent one and that it threw water on 
the defendant’s own land. During the progress of the 
suit the parties made statements before the Court that 
they did not want to produce any evidence whatsoever 
and that whatever the Court after making a local 
inspection decided, that would be acceptable to both 
the parties. The Court made-a local inspection of the 
A and as a result of such inspection decreed the 


Tel, that the matter in dispute having been left 
entir ely to the decision, of the Court the parties could « 
not resile from their agreement and were bound by 
the decision whether it was, as a matter offact, right 
or wrong, and that the decision must be treated to 
have been-one based on a compromise between the 
parties and was not open to appeal. [p. 612, col. 1.) 


First appeal from an ‘order of. the Sub- 
ordinate J udge, Bareilly, dated the 18th 
August 1924. 

Mr.G. Agarwala, for the Appellant. 

«Mr. P. L,Banerj fi, for the Respondents. 


d U DGMEN T.—This is an appeal from 
an order remanding the case so.that it be 
tried de novo and.the parties be allowed 
opportunities of producing additional oral 
and documentary.evidence. 

The plaintiff brought a suit praying that 
a certain spout opened by the defendant 
towards his court-yard should be closed. 
The defence was that this spout was an 
old one and not a recent one, and that 
in any case it threw water on the defend- 
ants own land.. On- thè 10th of Decem- 
ber 1923 both the parties made statements 
before the Court that they did not want 
to produce any evidence whatsoever, and 
that whatever the Court after making a 
local inspection decided that would be 
acceptable to both the parties. This was 
ln pursuance - 
of this no further evidence- -was. recorded 
by the Munsif, and he made a local inspec- 
tion.of the. place and.came. to the.conclusion 
that the spout was a recent one and not an 
old one atall. He was further inclined to 
hold that the water from this spout did not 
fall on the defendant's land. He. accord- 
ingly decreed the: claim. 

The .defendant wert, up in appeal, and 
the lower Appellate “Court has set aside 
that decree. The lower Appellate Court has 
remarked that the learned Munsif kept no 
notes of inspection, and ‘has made no re- 
ference in his judgment to'the dotuments 
that were filed by the parties. And then, 
again, although the, .parties had clearly 
stated that they would not produce any 


| 
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curiously enough, has directed that there 
should be atrial de novo and further evi- 
dence, both oral and documentary, should 
be produced by both parties. Theorder of 
remand cannot possibly be upheld. 

The substantial dispute between the 
parties was as to whether the spout in 
question should or should not be closed. 
Instead of incurring the expense involved 
in producing a lotof oral evidence the 
parties decided that they should not produce 
any evidence whatsover and should abide 
by the decision of the learned Munsif after 
he had made a local inspection. The docu- 
ment which recorded their agreement did not 
at all say that any inspection notes should 
be prepared by the Munsif and be left 
on the record; nor did it say that he should 
necessarily refer to all the documentary evi- 
dence that were produced by the parties. 
The matter in dispute was left entirely to 
the decision of the learned Munsif, and, in 
our Opinion, the parties cannot now resile 
from their agreement and must be bound 
by the decision of the learned Munsif 
whether it was, as a matter of fact, right or 
wrong. The decision, therefore, must be 
treated to have been one based on a com- 
promise between the parties and was no 
longer open to appeal, For the sake of 
reference we may refer to the case of 
Himanchal Singh v. Jatwar Singh (1) and 
that of Ram. Sunder Misra v., Jai Kiran 
Singh (2). 

We, accordingly, allow this appeal, and, 
setting aside the order of the Court below, 
restore the decree of the Court of first 
instance with costs in all Courts including 
in this Court fees on the higher scale. 

Z, K. Appeal allowed. 
(1) 80 Ind. Cas. 16; 46 A. 710; (1924) A. I. R. (AJ) 570; 


L. R. 5 A. 439 Civ, 
87 Ind. Cas. 174; 23 A. L. J. 251; L. R. 6 A. 270 


(2) 
Qiv; (1925) A. I. R. (A) 271, 
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OUBH JUDICIAL COMMIS- 
SIONER’S COURT. 
Jtest Civiu MISCELLANEOUS Appwan No, 24 
or 1925, 
March 26, 1925, 

Present :-—Mr. Daniels, J. O. 
MISRI LAL AND ANOTHER-——APPLICANTS— 
APPELLANTS 

VETSUS ` 
Musammat ASHARFI BIBI— OPPOSITE 
PARTY— RESPONDENT. 


‘Succession Certificate Act (VII of 1889), e. 26— 


MAUNG AUNG THA v. MAUNG BA THAN. 


188-1, 66. 1935} 
Probate and Administration Act (V of 1881),-s. 64-— 
Finding in proceeding to obtain succession certificate, 
whether conclusive in proceeding to obtain Letters of 
Administration. 

A finding as to relationship arrived at in pro- 
ceedings under the Succession Certificate Act does not 
bar the trial of the same question between the parties 
in a proceeding for the grant of Letters of Adminis- 
eras under s. 64 of the Probate and Administratio 

ct. 

Appeal against an order of the Second 
Additional District Judge, Lucknow ‘at 
Unao, dated the 16th January 1925. 

Mr. A. P. Sen, for the Applicant. 

Mr. N.C. Dutt, for the Respondent. 

JUDGMENT.—The appellants applied 
for Letters of Administration to the estate 
of Sheo Din deceased under s. 64 of the 
Probate and Administration Act. The 
learned Judge has refused to go into ‘the 
merits of the application because in pro- 
céedings under the Succession Certificate 
Act it was held that the appellants had 
failed to establish their relationship to the 
deceased. The learned Judge has ‘failed 
to give effect to the provisions of s, 25 of 
the Succession Certificate Act which pro- 
vides that no decision under that Act shall 
bar the trial of the same questionin Any 
other proceedings between the parties. In. 
view of that section it was not open to the 
learned Judge to treat the finding arrived 
at on the succession certificate application 
as concluding the question raised before 
him. I accordingly set asidé his order and’ 
direct him to restore the case to the file 
and dispose of it onthe merits. Costs will. 
abide the result. ` i 

Z. K. 


Order set aside. 


edaran ark ahaaa gka ren nan 


RANGOON HIGH COURT. 
Civiu Revision No. 116 oF 1924, 
January 15, 1925. 
Present:—Mr. Justice Pratt. 
MAUNG AUNG THA-— PLAINTIFF 
i =— PETITIONER - o 
versus ; 
MAUNG BA THAN— DEFENDANT 
— RESPONDENT. 
Master and servant—Wrongjul discontinuation of 
service—Damages, liability of servant to pay. 
Ordinarily if a servant leaves his employment 
without notice, he cannot draw wages for that portion 
of time which he has served since the last periodical 
payment of wages. There is no authority, however, 
for the proposition that a servant is liable to be 
mulcted in damages for the loss caused to his master 
by his leaving his employ without notice. 
Civil revision against the decree of the 


Judge of the Small Cause Court, Mandalay, : 


+ [BB L O. 1925] 


.. Mr T, K, Banerjee, for the Applicant. 
| “Mr. Mitter, for the Respondent. 

+ SUDGMENT.—Plaintiff,a mill owner, 
- sued the defendant, his employee, for 
damages caused by his leaving his employ- 
‘ment without notice. -His case was that 
“owing to his inability to find a substitute 
for defendant, whose work was: to watch 
the grinding stones, the milljhad to cease 
“working for two days and he was entitled 
' to be re-imbursed for the loss caused there- 
‘by. The Judge found that there had been 
mo misunderstanding between the parties 
as to what notice of termination of employ- 
ment should be given. He also found that 
‘the plaintiff could have arranged for the 
defendant's work to be done in his absence. 
-He held, therefore, that it was fair that 
defendant should compensate plaintiff for 
‘the loss incurred by the non-running of the 
mill for one day. Itis-clear from the evi- 
‘dence of plaintiff's own witness that defend- 
ant:semploymentwas subject to termination 
at one day's notice. The ordinary rule is 
‘that, if a. servant leaves his: employment 
without notice, he cannot draw .wages for 
‘that portion of time which he has served 
, since the last periodical payment of wages, 

‘Smith, Master and Servant, 5th Edition, 
“p. 182; Raja Shew Bakhsh Bogla Ballab Das v. 
Perumall (1). No authority has been cited 
‘for the proposition that a servant is liable 
to be muleted in damages for the loss 
caused to his master by his leaving his 
employ without notice. Moreover it is clear 
from the Judge’s finding and the evidence, 
that arrangements could have been made 
for the mill to run in defendant's absence, 
and that, therefore, the closing of the mill 
was not a necessary consequence of defend- 
ant’s leaving his work. . p, 

I am of opinion that plaintiff established 
no legal right to damages. I set aside the 
finding and decree of the Court of Small 
Causes and direct that the suit be dismiss- 
ed with costs. Applicant will be given 
costs in this Court also. 4 
ia AN Decree set aside. 


(1) ILU. B. R. (1904-06), Master and Servant, p. 1. 


> 


Ca 


NĦHAL SINGH .V, JAGANNATH DAS, 


‘Subordinate Judge, 
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ALLABABAD HIGH COURT. 
Suconp CIVIL APPEAL No. 1191 oF 1923, 
April 7, 1925. B 
Present;—Mr. Justice Mukerji. 
Munshi NEHAL SINGH—DEFENDANT— 
, APPELLANT 


VETEUS i 

Lala JAGANNATH DAS—PLAINTIFF— 

- RESPONDENT. . | 

Agra Tenancy Act (II of 1901), s. 193 (l}— Isolated 
plot of land, whether mahal or share m mahal—Sale 4 
held by Assistant Collector in execution of decree of 
Revenue Court, validity of—Irregularity.. 

An isolated plot of land within the ambit of a 
mahal cannot be regarded as a mahal or a share in 
a mahal within the meaning of cl. (l) of s. 193 of the 
Agra Tenancy Act. [p. 614, col. 1.) 


kd 


Where in execution of ‘a decree’ passed by a Re- 


venue Court a mahal'or a portion ofa mahal is sold 


by an Assistant Collector and not by the Collector, 
the irregularity does not vitiate the sale. [ibid.] h 

Fatmatul Kubra v. Achchi Begam, 21 Ind. Cas. 831; 
11 A. L. J, 1009; 36 A. 33 and Mahmud Jahan Begam 
v. Govind Ram, 59 Ind. Cas. 4; 18 A. L. J. 163; 43 
A. 45, distinguished. | 

Second appeal against a decree of the 
Meerut, dated the 


21st of April 1923. 
Mr. Haribans Sahai, for the Appellant. 
Mr. P. L. Banerji, for the Respondent. 


JUDGMENT.—Briefly, the facts in- 
volved in this appeal are these, The 
plaintiff's father purchased the shares of 


‘the descendants of one Amjad ina hamlet 
appertaining to khewat No. 1 in a certain 


mahal described in paragraph No. 1 of the 
plaint at an auction sale held on the 16th 


‘of July 1910. The plaintiff filed the suit 


outof which this appeal has arisen on the 
last day of limitation against the appellant 
who was a co-sharer in the mahal. The 
statement in the plaint was that the defen d- 
ant took possession of the ‘purva without 
the plaintiff's consent. The plaintiff stated 
that he was in possession and was dispossess- 
ed but did not state when he got possession 


"and when he was dispossessed. 


The appellant's defence was mainly the 


-following:— -- 


(1) The auction sale was held through 
an amin andithis was in contravention of 
s. 193, cl. (Ñ of the Tenancy Act and 
the sale did not, pass’ any title to the 

laintiff. < NA. : 
j (2) Thesuit is barred by time. - o, 

(3) The share purchased by the plaintiff 
ig less than what is claimed; and . 

(4): At the time of sale some of.the judg- 
ment-debtors were minors and their certifi- 
cated guardian was not made, their guardian 


Wi 


i 
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for the suit'and that; therefore, the sale was 
invalid. 

The Court of first instance TR, the 
suit. But the lower Appellate Court gave a 
decree without, however, clearly specifying 
to what extent the plaintiff's suit stood 
decreed. | ne 

I will now'consider the several points-that 
have been urged on behalf of the defendant 
appellant before me. 

The: first point.that has been urged is that 
the qurqamin was not competent. to sell. 
Section, 193, cl. (1) of the Tenancy: Act 
says that when ‘any property is'to be sold is 
a mahal or a’ share in a mahal the decree 
should be sent tọ the ‘Collector. who -would 
“execute the‘same as ifit had. been a ` decree 

‘of his own Court.’ The ‘purwa’ or hamlet is 
.-neither a: whole mahal nor a` share in a 
mahal. It may bea ‘part’of a‘ mahal or 
portion of a mahal, béing’an isolated plot of 
land within the ambit of a mahal. It- is 
clear, therefore; that the rule contained’ in 
el. (D) does not govern the present case. 
J may point out that, ordinarily, every thing 
that is usually sold in éxeécution of a Revenue 
Court decree is situate within a mahal, e. g., 
a tree, a house, etc. If the interpretation 


put by me on s. 193, be too narrow, all exe- 
-cution cases must be had in the Court Of ` 


the Collecter himself’ and no other officer. 
This could hardly ‘have been contemplated. 
Further, it appéars to me that there is 
nothing in s. 193 which would‘ go “to show 
that the irregularity w ould-vitiate the sale. 
There is no question of jurisdiction. © The 
Collector can sell only as the Revenue Court 
and the ‘decree’ in this instance’ being a 
rent-decree was also ‘passed by | the 
Revenue Court. Instead of a Collector an 
Assistant Collector sold the property. I hold 
that the sale is good and thé cases ‘cited 
by the learned Counsel for the appellant, viz: 
'‘Fatmatul Kubra v. Achchi Begam (1) and 
Mahmud Jahan ‘Begam v. Govind Ram (2) 
have mao application.’ The -language of law 
on which those ruling gs were- given ‘was 
different. z 

The second. pene: ‘that-w was. T before 
‘me was that three of the sevén descendants 
of Amjad, viz., Ibrahim, Musammat Naj iban 
and Musammat Naziran were minors’ and 
were not properly represented in the execu- 
' fion ‘proceedings. This point .was not 
urged before the lower Appellate: Court in 
support of the judgment: 
(1) 21 “Ind, Cas. 831; 11 A. L. J. 1009; 36 A!-33.- 
(2): 59 Indi: Gas: 418: A. L Jer788 43 A 45, o: 


~ MANA ABU BUOZER V. BED BER, 


It, however, :ap-- 


-T88 IÉ G.-19251 < 
pears that they ‘were: ‘represented - in “the 
execution proceedings ‘by the ‘same persons 


‘as had ‘been appointed guardians “for the 
‘suit in the suit itself.’ This is to bê gather- 


ed from the judgment ofthe Coarbot first: 


instance. I hold that there is nothing ire -> 
regular ‘to vitiate the*sale. ~, 

The third “point urged was" ‘that of ‘Himita- 
tion’and I think the ‘lower Appellate ` Court 
‘was right. ‘The’ defendant-appellant is a 
co-sharer and he never'asserted that-he was 
holding adversely to Amjad or his heirs. 

The list question that’ was -urged before ` 
me rélates'to:'the quantity of share ‘to ‘be 
-decreed ''to' the: ‘plaintiff. On ‘this’ point, 
‘as Ihave already said, there is an. ambiguity.” 
and ‘the learned J ud ge of ‘the’ lower. Ap- 
‘pellate Court has not decided the point. T `. 
remit the followin g-i issue to the Court below ~ 
‘under-O: ALI; r, 25 of the 0: P. C.:— 
| What shares” ‘did: the judgmient-debtors 
“hold in the purwa atthe date of the auction- 
purchase, tiz., on the 16th of July 1910: 4 

Fresh evidence will be admittéd and the . 
finding ‘will be returned in’ ‘two months. 

I-may draw ‘the’ attention’ ` Of the ‘Court 


below to the fact thatit is. a partof' the 


appellant's case’ that oné at least of the ` 
heirs of Amjad had already ‘transferred his 
‘share “in the purwa ‘before the ‘auction- - 
‘sale. The effect of- this on the issue’ will 


have to be considered ‘by the lower Ap- 


‘pelate Court. 


Z K. "Order accordingly. | 
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RANGOON HIGH COURT. 
Crvit MISCELLANEOUS APPEAL No." 133° 
‘or 1924, l 
“March 11;°1925. : 
i Present:—Mr. J ustice Heald and ~ 
‘Mr. Justice Chari. | 
MANA ABU BUCKER alias MAHOMED ` 
“ ABU BACK ER—Apps1. LANT 
l VETSUS - 
BEE BEE— RESPONDENT. 

Probate and Administration Act (F of 1881), s. 50— 
Letters of Administration, revocation of—Misrepresen- 
tation of date of death of deceased in application for. 
grant, effect of-—Discretion of Court—Muhammadan 
Law—-Will—Legacy in favour of one of several heirs, 
validity of--Consent of heirs. 

The power given to the Court by s. 50 of the 
Probate and Administration Act to revoke a Brent of , 
rape of MM Ah ON isa discretionary one. |p. 


- 616, col. 1. 


k 


[88 I. 0. 1925] 


Brinda Chowdhrain v.-Radhica .Chowdhrain, 11 O. 
492 at p. 495; 5 Ind.-Dec. (N. s.) 1087, followed. ` 

The fact that an, application for grant of Letters 
of Administration misrepresented the date of the 
death of the deceaséd is not sufficient to entitle the 
Oourt to: revoke : Letters of. Administration: which 
have already. been granted. -[p. 615, col. 2.] 

Under the Muhammadan Law a testator can dis- 
pose of one-third of his property by Will in favour of 
strangers: He can digpose of more only if the heirs 
consent. As against.the . heirs -themselves he is pro- 
hibited from leaving a legacy to one, particular heir 
and thus enlarging, the share of that heir, unless the 
other heirs consent. In each case the consent of the 
other heirs must- be -given-after the death- of the 
testator, and all the..heirs must consent in. order to 
make the bequest or legacy valid. [p. 616, col. 1.] 

: Appeal! from an .order: of the . High 
DA Original Side, in C.i M. No. :470 of 

“Mr. N. C. Sen, for.the Appellant. 

' JUD GMENT.—In this case one Vara- 
sai Pattu Ammal -died leaving a Will. An 
application was made for Probate of the 
: Will. -The Will is-dated the 2nd of. October, 
1922. -sBy:the terms of that Will the testa- 
‘trix: disposed of. two plots: of land, . almost 

. the .only property of-which -she was possess- 
ed .. other. than -her. personal: apparel and 
ornaments, by a ‘direction that one’ Bee 
‘Bee, the aunt and. foster-mother of the 
testatrix,. should. bring up.the daughter of 
the tostatrix: - that. the. aunt. should: ‘also 
collect -the.rents-and pay? the taxes of -the 
“property, add-spend..the .balance of the 
income for the maintenance of the daughter. 


Fhe. aunt was.also directed to-transfer the - 


wproperty to ‘the child when she+became a 
“major. 

Beé Bee, the aunt, applied for Probate of 
this Will on: the ground, that--she -was an 
„executrix - «by ~ implication, ‘Mr. © Justice 
Beasley, by an order to be found in the 
‘diary, held, on the authority of Sheshamma 
v. Chennappa: (1) that she .was not: such 
„an: executrix. > Without’ making ‘a fresh 
- application, Bee Bee amended her applica- 
‘tion so.as to read as one, for Letters -of 
Administration with the: Will annexed. 

The terms of the Will clearly show” that 
_ the minor daughter:of the deceased was 
‘intendéd by her to be her universal legatee. 
Letters, avith,,the Will. annexed, gould: be 
_granted--to such legatee without citations; 
: but: the: universal ‘legate, being a minor, 
‘the proper | procedure was to have 
-applied under s. 33 of..the Probate. and 
‘Administration ..Act for - Letters - for the 
usandbenefits of the minor eon she 
vabtaias majority. 


(4) 20° M467; 7-Ind;-Dee. (N. s.) 331, | 


MANA ABU BUOKER 


AJ 


V. BEY: BEE, 615 ` 


“By. merely correcting . the old application. 
.the applicant omitted to mention that she 
applied for Letters for the benefit of the 
minor till the minor attains majority. But 


a reference in para. 6 of the application to | 


the terms of the Will: shows that Bee Bee ` 
intended only to-apply for Letters for the ` 
benefit of the minor. Letters of Adminis- 
tration, ‘however, with the Will annexed, 
“were granted to Bee’ Bee, and she is pre- ` 
sumably: in possession of the property by 
virtue of that grant. 

‘On ‘the-19th of August, 1924, Mana Abu 
‘Bucker, who is the appellant before us, 
applied for the revocation of the Letters 
,ofAdministration granted to Bee Bee. The 
‘grounds.om which he applied were: First, 
that the testatrix died. on the -lOth of 
-January 1923, and‘it was falsely stated in 
the: application that she died on the 20th 
of October.1922; ‘secondly, the Will was not ` 
a genuine Will buta forgery. 

Mr. Justice May Oung, sitting on the 
‘Original ‘Side, dismissed the application: 
on the ground that. the petitioner had not | 
.made. out any right to intervene. If ‘the ` 
learned Judge meant that the petitioner 
had failed to establish his locus standi, he 
was Wrong ‘since the petitioner, 
deceased’s paternal uncle’s son, will be 
-entitled to the residue of the estate after 
payment of the legal shares of the daughter 
and the husband: ‘Of the deceased. If, on 
-the other hand, the learned Judge meant 
that the petitioner had failed to make out 
any’.grounds for interference, his order, in 
owr Opinion, is correct. No grounds of 
objection, other than the above two, :were — 
taken. 

As: reg arde the first ground of objection, 
we fail to-see that one “mis-staternent.of the 
date of the death made any difference 
whatever to the application. The testatrix 
was: undoubtedly dead at the time when 
the application was made, and we fail to 
what difference it could have made 
whether. she. had died eleven months prior 
to the date of the application, or thirteen 
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. months prior to the same. The misrepresen- 


tation made is nota material one; it does 
not in the least affect the merits of the 
application; and it is not a ground for re- 
voking the Letters, 

As regards the second objection, the Will, 
it is true, was not proved in, what is known 
in English Law as solemn form—that 18, 
after a contest. The allegation of the peti- 
tioner is that the Will is a forgery. 


as: ‘the i 
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‘dispose of one-third: of his property by. Will 
-im favour of strangers. He can dispose of 
more only if the heirs consent. . As against 
the heirs themselves he is’ prohibited from 
leaving a legacy to one particular heir, and 
‘thus enlarging the share of that heir, 
Khajooroonissa v. Rowshan Jehan (2). 

The bequest by the testatrix of the whole 
.of her property in favour of -her daughter 
is an invalid bequest, even if the Will be 
genuine. The husband of the deceased 
files an affidavit that he consented to the 
making of the Will, and this affidavit may 
be construed asa consent, after the death, 
to the bequest, but under Muhammadan Law, 
all the heirs must consent to a legacy in 
‘favour of one heir. . ` 
_ The legal position is, therefore, that the 
appellant is not in the least affected by 
the.disposition in the Will. - His rights are 
exactly the same, whether the Will is a 
.forged one or a genuine one. 

:. Under these circumstances, it is difficult 
to say what ground there is.for him to ask 
‘for revocation of the Letters granted to Bee 
‘Bee: The proper course is for him to file 

an administration suit against the adminis- 
-tratrix and ask for the delivery of his 
-share. 

. The power given to a Court to revoke 
` Letters of Administration is, as the wording 


of the section-shows, a discretionary one,. 


oo Chowdhrain v. Radhica Chowdhrian 
. As we have stated above, the existence 
of the Will does not in the least militate 
against the rights of the appellant, if he 
_ has any, and we see no reason, therefore, to 
exercise our discretionary power under s. 50 
of the Probate and Administration Act. 
. The appeal is dismissed with costs, two 
gold mohurs, 


WZ. K, Appeal dismissed. 
' (2) 2 O. 184; 3 I. A. 291; 26 W. R. 36; 1 Ind. Dec. (N. s.) 
12 (P.C 


- (3)-11 Q. 492 at p. 495; 5 Ind. Dee. (N. s.) 1087. 
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CALCUTTA HIGH COURT. | 
APPEAL FROM ORIGINAL DECREE No. 100° 
' oF 1921. | ee 

March 3, 1924. : 


* 


Present:—Justice Sir N. R- Chatterjea, 
Kr., and Mr Justice Cuming. 
Sri Sri GOPAL JEW THAKUR - 

THROUGH NARENDRA NATH MONDAL 

—-PLAINTIFF—APPELLANT 

Versus , 
RADHA BINODE MONDAL 
AND OTHERS— DEFENDANTS— 


RESPONDENTS. 

Hindu Law-—Charitable endowment—Property. 
purchased to establish “devalaya”-—LHrection of temples 
—-Installation of deity--Rents appropriated towards 
deb sheba—Dedication, proof of--Shebait, position af 
—Civil Procednre Code (Act V of 1908), s. 11—Res 
judicata—Suit instituted by shebait on behalf of 
deity—-Suit held not to be maintainable—Decision on 
other issues, whether binding—Decision arrived’ dt 
incidentally, whether operates as res judicata. 


The position of a shebait is not. the same as that 
ofa trustee in English Law in whom the property is 
vested. The skebait is only a manager, the prorerty 
being vested in the deity The possession and 
management remain with the shebait and the right of 
suit is vested in the shebait thoueh the - property ïs 
vested in the thakur. [p. 628, col. 2] < 

A suit by some of the shebaits against other skebaits 
for proper management of the debutter properties, 
where the defendants deny the debutter character 
of the properties, is a suit on behalf of the deity, and 
must be treated as such in order to determine whether 
the decision in’such a suit operates as res judicata 
in a subsequent suit. [ibid.] f 

Where a suit is properly framed and the Court 
decides several issues the decision on each issue js 


_ binding upon the parties. Where, however, it is held 


that the suit as framed is not maintainable, the .- suit 
should be dismissed on that ground aloneand the 
Court cannot try the other issues so long as the suit 
is not properly framed. A finding on any of the other 
issues in such a suit does not operate as res judicata in 
a subsequent suit. [p. 629, col. 2.] 

A decision on a question which is merely incidentally 
decided in a previous suit does not operate as res 
judicata in a subsequent suit. [zbid.] - 

When the question to be determined is whether a 
certain property is trust property, or, whether it be- 
longs to the alleged trustee in his own right, instances 
of appropriation of such property by the alleged 
trustee tohis own use, if they are numerous and extend 
far back into the past in a.continuous series, will be a 
good evidence of his right: but if the instances sre 
only recent or are. few and far between they are not 
likely to-be of much value and may be trented mere] 
as instances of abuse of trust. [p. 630. col 2.) 

The question whether instances of personal appro- 
priation by a trustee are merely evidence of breaches 
of trust or are evidence of there being no endowment 
is sometimes a difficult one; but it cannot be affirmed 
that anendowment cannot be proved from treatment 
of the properties, merely because there was personal 
appropriation by the shebaits in some instances. [ibid.] 

A deed of dedication is not essential for the purpose 
of a valid dedication which may be inferred om 
S of the proceeds and family conduct. [p. 629, 
col. 2. < sh. 
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« One test of a'bong fide. or nominal. endowment is 
to see how did the founder treat the property, or, how 
have his descendants treated it, and whether the 
income of the endowed lands has been continually 
applied to the object of the dedication. [p- 630, col.-1.] 
In the case of private debutter properties it is not 
unusual to describe them as “ancestral” oras “our 
debutter properties” and the heirs of the founder 
‘describe their interest as shebaits according to the 
shares which they have in secular properties. [p. 622, 
cols. 1 & 2.] i ie Pia 


The mere fact that the rents of a particular property 

‘are applied for the worship of a deity for a long period 
may not be sufficient to establish that the property is 
debutter, because the worship of family deities may 
“be and sometimes is carried on with the income of a 
‘specified property belonging to the family. That by 
itself may not be sufficient ‘to establish the absolute 
.debutter character of the property, but it may in 
eertain circumstances have an important bearing in 
ao whether the property is debutter. [p. 632, 
col, 1. 
, A certain plot of land was purchased expressly by 
the vendees for building “devalaya.” The deed was 
not taken inthe name of the deity and the vendees 
‘were to have the right of gift and sale. A temple was 
built upon the property so purchased and a deity was 
subsequently installed. Later on some other property 
was purchased by the same, vendees and it was stated 
in the deed that the property was being purchased for 
the sheba ofa particular deity. ‘The deed also con- 
tained a passage as follows:—“your sons and grand- 
sons and other heirs in succession will as shebdiis of 
the said thakur continue to perform the sheba with 
the income of the lands, etc.” In addition to the temple 
the necessary out houses and offices for the debutter 
staff were built and the rents of the debutter pro- 
perties-were separately collected, while the rents of 
the secular properties belonging to the family were 
collected by the agents of each co-sharer separately. 
Thè rents of the debutter estate were applied for the 
worship of the deities and none of the co-sharers ever 
took any portion of the rentsfor his own use. There 
were admissions of the successors of the original 
founders in some of the documents with respect to 
certain properties that they were dedicated to the 
deity. Onthe other hand there was evidence that 
some of the properties had been treated as secular 
properties by the descendants of the founders: 
. Held, (1) that the statement in the first deed of 
sale that the vendees would have the power of gift 
or sale was the statement of the vendo¥ who was 
selling the property and that it was merely used to 
show that an absolute right in the property was being 
transferred to the vendees; [p. 619, col. 2.] 


. (2) that the words in the second sale-deed “your 
sons and grandsons and other heirs” were used in the 
conveyance to show that the vendees were to have an 
absolute right and that the words “as shebaits of the 
said thakur continue to perform the sheba” must have 
been inserted in the conveyance at the instance of the 
vendees and were evidence of their intention to pur- 
chase the property for purposesof the deb sheba; [ibid.] 


(3) that instances of the treatment of some of the 
properties as secular properties bythe descendants 
of the founders must be treated asabuse of trust on 
the part of the shebaits and did not affect the character 
of the remaining properties which had al! along been 
treated as debutter; [p. 630, col. 1; p. 634, col. 1.1 

. (4) that such of the properties as had been treated 
all along~as debutter properties and “the income of 
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declared to be debutter properties. [p. 636, col. 1.] 
Appeal against a decree of the ‘Subordi- 


‘nate Judge, First Court of 24-Perganas, 
dated the 6th May 1921. l 


Babus Mohendra Nath Roy and Bimala 
Charan Deb, for the Appellant. 

Babus Sarat Chunder Ray Chowdhury, 
Atul Chandra Dutt, Hiralal Chakraburty, 
Radhika Ranjan Guha and Apurba Charan 
Mukerjee, for the Respondents. 

3d UDGMENT.—This appeal arises out 
of a suit instituted by Sri Sri Iswar Gopal- 
jew Thakur and Sri Sri Iswar Sambhunath 
Sib Thakur represented by the shebait Na- 
rendra Nath Mondal for the declaration that 
the properties in suit (consisting of 33 
items) are debutter properties of the deities 
and for other relief. ; l 

The shebatt plaintiff, and the defendants 
to the suit are all members of the Mondal 
family of Bawali. It appears that the an- 
cestorsof the Mondal, viz., Peary Lall Mondal 
and Moni Mohan Mondal established the 


‘two deities mentioned above more than 70 


years ago, built temples and kept apart 
some properties for the -maintenance of the 
worship and sheba of the deities, which are 
being carried on from their time. | 

A suit was instituted in the year 1919.by 
two of the members of the Mondal family 
for framing a scheme of management of the 
seba of the thakurs in which Radha Binode 
Mondal (the defendant No. lin the present 
suit) denied that the properties were de- 
butter, and the Court held thatthe plaintiff 
in that suit had failed to prove that proper- 
ties were absolute debutter, and accordingly 
dismissed the suit. 

The titles of the deities having been 
clouded by the decision of that suit and the 
defendant No. 1 (whose religious tendencies 
having taken a different form) having denied 
the debutter, the present suit is instituted 
by Narendra Nath Mondal as representing 
the thakurs. l 

The defendant No. 1 Radha Binode Mon- 
dal alone contested the suit. He pleaded 
that the properties were not debuiter and 
that the decision in the previoussuit operat- 
edas res judicata. The Court below gave 
effect to the defendant's contentions and 
dismissed the suit, The plaintiff has appeal- 
ed in this Court. 


Two questions arise for consideration in 
this appeal. The first. is, whether the pro- 
perties are debutter, and the second, whether 
the decision in the previous suit operates ag 
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wes judicata, “We-will first deal with the 
question of debutter. 

There is no deed of dedication produced 
“in this case. 

_ The .thakurbatt which contains the 
temple of Gopal Jew and Sambhunath Sib 
(and there are thirteen other Sib temples 
within the compound) was constructed in 
1815 (1252 B. 8.) by the two brothers Peary 
-Lail Mondal and Moni Mohan Mondal. It 
is situated on property No. 1 of the schedule 
“to the plaint. The earliest document is a 
conveyance, dated the.7th April, 1832, by 
‘which Peary. Lall Mondal purchased three 
bighas of land (a part of property No. 1) 
from certain halders. 

It is stated in thedeed that the vendors 
were selling the land in order that the 
vendee “ May build devalays, etc....... Tak- 
ing possession of-the said land in accordance 
with our right of possession and building 
devalays, ete., thereon you shall continue 
to: possess and enjoy the same down to 
your sons and grandsons in succession 
with the right of making gift and sale,” etc., 
etc. 

Before the remaining lands.of property 
No. 1 were purchased, the thakurbati as 
‘stated above was built in 1845 (1252 B. S.). 
On the 29th September 1850, the two bro- 
thers Peary Lalland Moni Mohan purchased 
4 bighas 8 cottas of rent-paying lands, and 
2 bighas 24 cottas of rent-free lands (total 
6 bighas 104 cottas), from one Sheikh Karim 
Mistry. It was stated in the deed that for 
the sheba of Sri Sri Iswar Gopal Jew Tha- 
kur of harthardham established by you on 
the bank of holy Ganges at Sahanagore you 
hereby purchase from me...... You with your 
sons and grandsons and other heirs in 
succession shall as shebaits of the said 
thakur continue to perform the skeba of 
Sri Sri Iswar Jew with the income of kheraj 
and lakheraj lands after getting your name 
recorded in place of my name...... ” The 
land purchased by this kobala is situated 
- tc thesouth of- the 3 bighas purchased in 
1832, and on which the thakurbati has 
already been built, asthe northern boundary 
is described as “south of Iswar debalaybati 
belonging tu you.” 

“By the two kobalas, therefore, 9 bighas 
10 cottas was purchased. A. portion of the 
lands was subsequently acquired hy the 
Government .under the Land Acquisition 
Act in 1886, and the present area of the 
land covered within the thakurbati com- 
pound is. between 6 and 7 bighas, though 
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‘described: «as ‘9; 4ighas in ‘the schedule. to 
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the- plaint, | 
“The othe. properties covered by,’ the sehe- 


‘dule to the plaint are mostly. in- -occupation 


of tenants, Some of themshave been:identi- 
fied ‘with amalnamas ‘or other documents 
showing them to be. debutter. .. We will. deal 
withithem later on. 

As stated above, the thakurbati isisitwate - 


on a..big.plot. of. land .with. an: -extensive 


compound. “There are: the temples of:the 


‘deities Gopal Jew, and:‘Sambhunath Siva 
‘Thakur ‘which appear. to be the-principal 


deities. There are thirteen other .temples 
of:Siva all of which are situated within the 
wompound. Fhe thakurbati is called hari- 
har diam, i.e., the (dham) abode of the deity 
Hari (Gopal Jew) and Har (Siva), There 
are -tank and flower garden, cook sheds, - 
nahabat khana and buildings for the es- 
tablishment and priests attached to the 
thak rbatt within the compound. There 
is a@-separate establishment for colleetion 
‘of rent of the -debuiter properties, and 
notwithstanding ‘that there are numerous 
co-sharers in the Mondal family, no part of 
‘the income- of. the .debutter properties is 
taken by the co-sharers, the whole being 
spent in .deb sheba,. although with regard 
to the secular properties, the realization of 
rent is separate according to the-share of 
each by their separatestaif, with the excep- 
tion of.two properties, the income of which 
is appliel to. the deb sheba. as tha: income 
of the debutter properties- is not sufficient 
for the purpose. 

.As stated above, almost all the properties 
except property No. 1 (on which the thakur- 
bati: is situats) are let out to- tenants and 
numerous kabuliyats have been produced to 
show that the lessors are described as 
shebaits. .Rent receipts. are granted to ten- 
ants -by the. joint shebaits through the 
collecting agents and*rent‘suits are. insti- 
tuted by-the co-sharers as shebaits in terms 
which show that the properties were treat- 
ed as debutter, Radha “Binode the contest- 
ing defendant himself.signing and verifying 
some of the plaints .as shebatt. 

Radha Binode, the contesting’ defendant 
in his deposition says that “ the properties 
were never dedicated to be idols Gopal 
Jew and Shib by any deed,” but in cross- 
examination admitted ' that Hem Sarkar 
realized rents ‘from these tenants for.twenty 
vears or so. ..All the co-sharers .appointed 
him ‘sirear or :gomashta. “We have. «got 
other secular: properties; we. realize: rents. 
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for these properties according to our' shares 
separately. Hem Sarkar realized sixteen 
annas shares of the rents regarding the dis- 
puted properties......... The collections made 
by Hem Sarkar were spent for the worship of 
the idols Gopal Jew and Shib. There are 
temples over property No. lof the plaint, 
The collection papers regarding the disput- 
ed property are kept in office within the 
‘compound of the temple..........-. I never 
took any share of the usufruct of the dis- 
puted properties. Poojah and parbans have 
been performed there. I gave evidence in 
‘Suit No. 206. I said ‘in the previous case 
the worship is carried on mow as before. ‘I 
also said there is no neglect or defect in the 
same. The worship is still carried on in 
the temple. | l 
“I have not seen the title deeds regarding 
“the disputed properties. We haveinherited 
` these properties and so I say that these pro- 
pērties belong to Moni Mohun and Peary 
Mohun. Jadu Nath Mondal was'the shebart 
of the idol, as I am one of the shebatts. ‘My 
father was the shebait of the thakur. My 
grandfather was also a shebait. : After my 
-father's death the estate was taken charge 
of by the Court of Wards. I cannot say if 
‘the Court of Wards took charge of the dis- 
‘puted properties. I did not enquire if the 
' Court of Wards took charge of the disputed 
“properties.” oe 
Prima facie, therefore, the properties were 
treated as’ debutter, but the Court below 
relies" uopn certain conduct of the shebazt 
as showing that the properties have not 
peed so treated. Reliance is placed by the 
` Court below (and by the respondent before 
us) mainly upon the fact that certain de- 
butter properties were partitioned among 
the shebatts, and certain compensation 
money under the Land Acquisition Act 
(when some debutier properties were acquir- 
ed under the Act) was received by them 
according to their shares, and that these 
facts together with some others would go to 
show thatthe properties have not been 
treated in such a manner asto give rise to 
the inference that the properties were abso- 
lute debutter. l 
- We will, therefore, deal with the evidence 
on the questions whether the properties are 
debutter. 
The thakurbati situated at 93, Tollygunge 
Road is described as. property No. 1 inthe 
‘plaint. The first plot of land consisting of 
3 bighas, as already stated, was acquired 
by a conveyance, ‘dated the 7th April, 1832. 


IN 


GOPAL JEW THAKUR UU RADHA BINODE MONDAL, 


` 


"619 


It was expressly’ taken for building “de- 
valaya.” It is contended, however, by the 
respondent that the kobala was not taken 
in the name of a deity,. and the vendee 
under the terms of.the kobala was to -have 
the right of gift.and sale, sothat Peary 
Lall the vendee could have sold the property 
the nextday. But the thakur had not been 
established then, and as to.the power of gift 
or sale, that was the statement of the 
vendor who was selling the property, and 
those expressions were used’.to show that 
an absolute right was being transferred 
to the vendee. We were referred to Hara 
Sundar Majumdar v. Basunta’ Kumar Roy 
(1), where it was held with reference to the 
words “ the rightand power of gift areyours”” 
that there was no absolute dedication. But 
those words occurred in a deed in favour of 
the shebait executed by the person who profes- - 


- sed to make the endowment and such words ` 


in favour of the shebait would no doubt’ be 
inconsistent with an absolute’ dedication. 
Here the words occur in the conveyance by 
which the property was acquired froma 
stranger and the kobala shows that’ the 
person who purchased the land did so with 
the intention of erecting a devalaya thereon. 
The next kobala was dated‘ the 29th Sep- 


- tember, 1850, in respect of 64 bighas. The 


deities had already been established on the 
first plot, This kobala was also taken not 
in the name of the deities butin thename 


‘of Peary Lall and Moni Mohun. It was 


stated, however, inthedeed that the property ` 
was being purchased for the sheba of Sri 


‘Sri Gopal Jew Thakur of Harihar dham 


“established by you on the bank of the holy 


“ Ganges.” 


Reliance is placed by the respondent, upon 
the passages in the kobala, viz., ‘Your sons 
and grandsons and other heirs in succession 
shall as shebatts of the said thakur continue 
to perform the ‘sheba of Sri Sri Iswar Jew 
withthe income ofkheraj and lakheraj lands, 
etc., but the vendor was Muhammadan. 
The words “ Your sons and grandsons and 


-orher heirs ” are used in the conveyance. to 


show that the vendee is to have an absolute 
right. The vendor had nothing to do with 


‘the debutter, and the words “As shebaits 


of the said thakur continue to perform the 
sheba” of the deities must have been inserted 


-in the conveyance at the instance of the 


vendees,.-and showing their intention to 
purchase the property for purposes -óf the 


‘deb sheba. 


(1) 9 0, W. N, 154 at p. 160, 


820 


Refer ence was made to the case of Dakhni 

` Din v, Rahim-un-nissa (2), 
' gequiring land for building a temple is no 
- evidence of dedication, and to the case of 
“Ram Dhan v. Prag Narain(3), that in order 
“to complete the gift there must be transfer 
`of ownership from the donor to the donee. 
In the first case a Muhammadan erected a 
“temple and made a grave upon the land 
“and that by itself was held insufficient 
_ without any further evidence to prove dedi- 
cation anda cessation of private ownerslip 
` in respect of such land. Jn the second case 
there was a mere execution of a deed of 
_ endowment, and it was found that the in- 
come of the property was not devoted to 
. the purposes of endowment, the donor never 
intended that the deed should be carried 
into effect and his heirs treated it as their 
‘personal property, and in these circum- 
“stances it was held that the mere execution 
‘ofa deed of endowment is insufficient to 
“create a valid endowment. In the present 
“case not only were temples erected, but the 
deities were consecrated in the temples. 
There can be no consecration unless the 
donor divests himself of the property. In 
the Tagore Lectures for 1892 it is stated 
‘at page 127:— “The books of ritual 
“contain a direction that before removing 
“the image into the temple, the building 
“itself ` should be formally given away to 
the God for whom it is intended, The 
sankalpa, or formula of resolves, makes 
the deity himself the recipient of the gift 
which, as in the case of other gifts, has to 
‘be made bythe donor taking in his hands 
„water, sesamum, the secred kush grass, and 
the like. It is this ceremony which divests 
the. proprietorship of the temple from the 
‘builder and vests it in the image which, 
by the process of vivification, has acquired 
“existence as a juridical personage.” It is 
‘contended by the respondent that there is 
no evidence ofconsecration of the deities 
but the Mondals had extensive properties 
‘and were in a prosperous condition then, and 
‘it is impossible toconceive that the images 
of the deities Gopal Jew and 14 Siva Lingas 
were established by them on the banks of 
the Ganges without consecration. The ob- 
‘servation, would, no doubt, apply only to the 
site of the temples which were construct- 
„ed on the plot No. 1 consisting of 3 bighas. 
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The remaining 64 bighas- were. acquired j in 
1850 subsequent fto the consecration of the 
temples but as already stated there, are 


. tank, flower graden, cook sheds, nahabat- 
khana and out-offices for the residence of 


the staff for collection of rent on the 


” debutter estate, and open space for hold- 


ing mela at the time of rash jatra, all of 
which are enclosed within one compound. 

Itis pointed out, however, with reference to 
Smart's map and Billon’s map that 93, Tolly- 


, gunge Road consisted of part of 38-A part of 


38- B, 38-E and 38-C, and thatthe register 
of 1886 shows that the whole of 38-A (2 
bighas 3 cottas 8 chitaks) 38-B (4 bighas 0 
cotta 15 chitaks 38-0 (3 baghas 17 cottas 
8 chitaks) were recorded in the name of 
Chandra Kumar Mondal and some other 
Mondals asif they were their secular pro- 
perties. Holding No. 38-D congisting of .5 
cottas 6 chitaks and holdings Nos. 3é-F, 38-G 
(2 bighas 9 cottas 2 chittaks were recorded 
in the register in the name of Gopal Jew 
Thakur. But the holdings Nos. 38-D, 38-F, 
and 38-G were acquired by amalnamas in 
the names of the thakurs by the Mondals, as 
shebaitsand they wererecorded in theregister 
as such, whereas in the case of holdings Nos. 
38-A, 38-B, 38-B and 38-C the amalnamas 
having been taken in the names of Mondals, 
(and not in thenamesofthe deities) they were 
recorded in their own names. Unless there 
is a deed of transferring the right to an- 
other person, the Land Registration 
Authorities would not recognize “the right 
of the thakurs and this seems to be the 
explanation why those holdings were re- 
corded in the names of the Mondals not’ 
in the name of the thakurs. 

As stated above the thakurbati compound 
originally comprised 94 bighas. There were 
some subsequent acquisitions, viz., holdings 
Nos, 38-D, 38-F, ann 38-G. Those plots toge- 
ther with holdings No. 38-Eonsisting of 2 
bighas 8cotias 8chitaks (out of 94 bighas\ were 
acquired by Government under the Land 
Acquisition Act in 1886,and the compensa- 
tion appropriated by the Mondals. This will 
be dealt with later. 

Property No. 18 of the schedule to the 
plaint consists of holdings Nos. 30 and 31. 
Holding No. 31 consisting of 13 cottas 3 
chitaks of land was purchased on the 
6th September, 1852, by Chandra Kumal 
Mondal, the eldest son of Peary Lal Mondal 
aud the land was described as being to 
the west of “kheraj”-land dedicated for 
sheba of Gopal Jew Thakur established, xi 
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shehaits Peary Lall and Moni Mohun. In 
1853 proceedings were taken for assessment 
åf revenue onthe land under Regulation 
11 of 1819 and the defendant was describ- 
ed inthe robokari dated the 3lst August 
1853 as “Sri. Sri Iswar Shambhunath Sib 
Thakur Sebait Chandra Kumar Mondal.” In 
therobokaridated the 26th July, 1854 (where 


the same description of the contesting | 


defendant appears) there is a recital of 
the statement of Chandra Kumar Mondal 
“purchased by the defendant as dedication 
for the sheba of Sri Sri Sambhunath Sib 
Thakur and was possessed by him as 
Shebait.” The land was declared to be rent 
free in possession of the contesting defend- 
ant. ; 
Subsequently, however, it appears that 
the land was held liable to assessment of 
rent, and Chandra Kumar Mondal as shebait 
of Shambhunath Thakur made an applica- 
tion to the Collector on the 23rd January 
1861 for Settlement of the land which was 
purchased and possessed for the sheba of 
_ the said thakurs, An amalnama was 
accordingly granted on the 16th February 
1861 to Chandra Kumar as shebatt of the 
deity. ` 

With regard to the holding No. 30 there 
is an amaliama granted to Gopal Jew’s 
shebait Peary Lal Mondal dated the 16th 
September 1852 in respect of 1 bigha 19 
cottas 12 chitaks and on the same date 
Peary Lal and Moni Mohun executed a 
kabuliyat in favour of the Collectorate’ in 
respect of ‘the said land accepting the 
settlement as shebart of Gopal Jew Thakur, 
` The twoholdings Nos.30 and 31 (along with 
other properties) formed the subject-matter 
of a suit for partition in the year 1872. 
In thatyear a suit (No. 15390f 1872) was 
instituted by Nil Madhab Mondal and two 
other sons of Moni Mohun Mondal as shebait 
of Gopal Jew Thakuragainst Chandra Kumar 
Mondaland Jadu Nath Mondal, sons of Peary 
Lal Mondal for declaration of ijmali 
possession of both parties in respect of hold- 
ing No. 3l and part of holding No. 30 
described as 1 bigha 10 cottas more or 
less and for a perpetual injunction restrain- 
ing the defendants from digging founda- 
tion or erecting building thereon, It was 
alleged in the plaint that theland “has been 
dedicated for the sheba of the above-named 
Iswar Deb and ijmali profits thereof have 
been spent for the sheba of the said Iswar 
Thakur.” By:a' petition for amendment 


dated the 20th May 1872 the’ plaintiffs’ 
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stated that the area of holding No. 31 was. 
13 cottas 3 chitaks and deducting 8 cottas 
occupied by the new house of the defend-' 
ants from 1 bigha 10 cottas 12 chitaks 
the area of holding No. 30 the total area 
claimed was 2 bighas 4 cottas 15 chitaks. 
Chandra Kumar by his petition dated’ 
the 20th may 1872 in that’ suit set up a 
family custom of constructing houses on all | 
sorts of tjmali lands “whether the same. 
are debutier or otherwise” by individual 
members to which no co-sharers ever took 
objection and further stated that 13 cottas. 
3 chitaks (i. e. holding No. 31) was not 
the property of the deity Gopal Jew 
Thakur. but his own purchased nishkar 
bajeaptt bandobusti' land. The dispute as’ 
to the lands of holdings Nos.30 and 31 as. 
also various other lands was referred to 
arbitration, and asaresult of the arbitra-. 
tion, a partition deed was executed on the 
20th September 1872. A quantity of land , 
153 bighas was allotted to each of the two. 
parties. The 154 bighas allotted to Chandra’ 
Kumar and Jadu Nath included the lands 
of holdings Nos. 30 and 31. They- were: 
admitted to be the property of the deity; ! 
and as Chandra Kumar Mondal and Jadu 


Nath had already dug foundations they : 
were to pay Rs. 16 as rent to, and hold-the! 


land as tenant of the deity. 
The 153 bighas allotted to the sons of 


a 
` 
. 


Moni Mohun (the plaintiffs in that suit) ine . 


cluded holdings Nos. 20 and 21-C and these’ 


two holdings were to be held as tenants by. 


them'on payment of arent of Rs: 16 to 
the deity. The appellants contend that. 
holdings Nos, 20 and 21-C were not debutter 
before, but were made debutter ‘by the deed ; 
of partitions. : ; 


“On the same day (20th September 1872)" 


there was a further partition between the: 
sons of Peary Lal, viz., the two brothers. 
Jadu Nath and Chandra Kumar themselves 
in respect of the 15 bighas and oodd. The. 
2 bighas 9 cottas of debutter lands of hold- 
ings Nos. 30 and 31 were allotted to Chandra 
Kumar for dwelling. Butit was the tenancy 
right created in the 2 bighas and odd -by 
the deedof partition (Ex. 21) which was 
allotted to Chandra Kumar (along with, 
other secular properties in which the parties : 
had proprietary right) in the partition ben: 
tween the two brothers, as the reference 
to the payment of annual rent of Rs. 16 


“into the sarkar’ of the deities clearly | 


shows. 
_ Jadu Nath in his allotment got holdings 
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Nos. 40 and, 40-4 consisting, of 6 bighas 5 
cottas 54. chitaks. as secular property. 40-A. 
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appears to have, been acquired by Peary 
Lal: and Moni Mohun as shebaits. of Gopal. 


Jew by an amalnama, 
January. 1852. Smart’s map is relied upon 
on behalf of. the respondent to show that 
both 40 and 40-A are premises Nos. 9 and 
9-1, Chandra Kumar Mondal’s, Lane. The 
dwelling house of the defendant No. 1 (the 
. son of Jadu, Nath) stands on 9, Chandra 
Kumar Mondal’s Lane.’ 
ly contended on behalf of the respondents 
that although. the property : 40-A was acquir- 
ed as shebatts of the thakur, there is nothing 


dated the 28th 


It is according- 


to show that since its acquisition it was. 


: applied for sheba of the deity, and, as. a 
matter of fact, it was allotted to one of the 


parties on “partition as secular property | 


without even providing for payment of any 

rent. 

The Suit, No. 1539 of 1872 was dismissed 
| on the 30th September 1872 onthe ground 

that the matter had been amicably settled. 


These : two.. partition . proceedings. are. 


relied upon. by. the: respondent as showing 


that.the. properties were treated as.secular . 


properties, of. the. Mondals.. As already stated 


the: amalnamas. ‘and other documents relating’. 


| to -holdings:Nos. 30 and. 31. show that. they. 
were acquired by..Peary. Lal or Chandra 
Kumay..as:shebait of the: deity: Gopal Jew. 


In: the. plaint:.in: the. suit-for -partition. 


- instituted:.by..the. sons- of. Moni Mohun 


- against.Chandra Kumar.and.Jadu:Nath the. 


sons.of Peary.Lal it was stated “Thatwe and. 


the defendants are in- ijmali, possession in 


equal- shares of .all our ancestral properties. 
and: lands, etc, out:.of the said properties. 
1 bigha 10 cottas more or less has. been. dedi-.- 


.. cated:for-thesteba, of the; above named. Iswar 


. Deb, and-the 2z7malt. properties, . therefore, . 


haye, been spent. for, the sheba. of .the said 
. Iswar Thakur.’ 


perty.. dedicated... : Further. on, however, 
in the plaint it is stated: that. the. plaintiff 


The “equal .shares’: refer to . 
. the. ancestral „properties. and not-to.the pro-, 


asked. the: defendants nat.to dig foundation. 


+. go. dong as “our respective shares are not 
“k - distinctly demarcated by metes and ghee 


But later. on the. land. is. stated to be. 


the undivided .7jmali possesion of T 


: parties.. 

' It'is to Dbe, observed, however, aat in- the 
_ case of, private debuiter properties it is not 
unusual, to describe them as “ancestral” 


WE: Bis ‘OUT: debutter properties’ and the heirs 


t 


“of all.” 
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of. the founder describe their interest as 
shebaits according.to the share they have in 


secular properties. In.the next place, it was.. 


distinctly asserted in the plaint that the 
properties had been dedica. ted for the shcba 
of the deities, and.the “profits. thereof 
have been spent,for. the sheba of the 
thakur,” 
his own right to holding No. 31 as his own. 

“pur chased” property, buti in the resumption. 
proceeding of 1854 relating to the land he 


distinctly stated that the property was. de-. . 
dicated forthe sheba of Shiba Thakur and. 


was possessed by him as shebait, and he 
applied for and obtained a Settlement of the. 
land as shebait of the thakur im 1841, and 
although i in the partition suit he set up his 
own title to the land, the title: of the thakur 

was clearly admitted i in the partition deed. 
which followed the arbitration in the suit., 
The partition deed dated, the 20th. Septem- 
ber 1872 describes the land as debutter 
lands of the deities and clearly recognizes 
the ` title of the deities to the property. 

Chandra Kumar and, Jadu Nath were to 
hold the land as mourasimokarrari tenant of 
the deities on payment of the rent of Rs. 16: 
to the sarkar of Gopal Jew Thakur.” 


paid from the estate of Gopal Jew, while 
in case of lands; other than debutter -allot- 
ted to the parties, the revenue was to be 
paid by the parties themselves into the 
collectorate. These evidently were not let 
out to tenants at the time, and all that. can 
be -said‘is that, a mourasi mokarrari Settle- 
ment, was.made which the shebaits had no. 
power to make It is’ contended bythe 
respondent; that it was really an arrange- 


ment for dividing the properties on payment, - 
of certain sums for’ the upkeep of the ‘deb. 
sheba. It appears, however, that foundation. 
for buildings ‘had. been dug and, disputes 
‘between the two branches “of “the family’ 


were settled by the arbitrators in that way, 
the title of the deities was recognized, and, 


the land was to be held as tenant of the. 


thakurs on payment of rent to them, and 


although the mokarrari Settlement, was an. 
abuse of the power of shebaits it was dis-. 
tinctly provided in the deeds that “in future. 


none of us. will be entitled to prepare new 


bricks iù the debutter.or alter the condi- 


tion of the said lands without the consent 


_ alienation by sale and gift, ete, but that 


evidently referred | 


| 


Chandra. Kumar it is true set up. 


It is true that Chandra Kumar; 
and ‘Jadu Nath were to have the power of 


to. the tenancy, right. 


The 
collectorate revenue of the lands was-to.be . 


a 
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created. by the.-partition deed,:in their. holding No. 20 consisting. of 5 -bighas.3 - 
favour. ` cottas 10 chitaks was also a debutter of the 
~ By*that deed, the holdings.Nos..20 and same character as-holdings Nos. 30 and 31, - 
21:G were allotted along. with some other and reliance is placed on the Register of 
properties to. the .sons. .of. Moni.. Mohun. Holdings permanently settled ‘in dihi 
Holdings Nos. 20 and.21-@ are.comprised in. Panchanangram [itx. Z (12)]-where Chandra. 
property. No. 17:‘of.the..schedule to the Kumar, Nil Madhab Mondal are recorded as. 
plaint.. i ‘ shebaits . of Gopal Jew Thakur and with. 
With:regard.to.the holdings Nos.. 20 and respect to holding No..20,.and in, the last 
21:0 it is stated in the partition deed. “As.. column whereof (which relates to mutation - 
regards: the. Jotes of. Guru Charan.. Patra . of.names) the names of all the.. members of 
and. Adwaita:Goala- of .Sahanagar,.measur-, the family are entered as -shebaits of Gopal . 
ing 1 bigha.5.cottas: 3 poas..2 chttaks and ‘Jew Thakur. Out ofthe 5 bighas 3 cottas 
the.. jote.of .Ram. Kalpa.Teli . and .others,. 10-chitaks, an area of 4 bighas. 4 cottas-3 
measuring. 17 cottas .2 poas in all? bighas,.. poas 24 chitaks were allotted to the share . 
3 cotlas 1.:poa.2 chitaks was formerly the of Nil Madhab Mondal and others . by the 
properties owned by us (both the parties)... partition.deed,.and the remaining: 1 bigha. . 
We. .both:parties having dedieated.the said 5 cottas and odd were also..allotted.to. 
dibighas. .3 ,cottas:1:.poa 2:;chitaks. of . the said persons, but they. were to: hold-.the 
lands forthe. sheba:.of Sri, Sri Gopal Jew. 1 bigha 8 cottas and odd only on payment 
Thakur we:shallremain.in, pessession.and of.Rs. 16 as rent. to the thakurs, no-rent 
enjoyment. of.: ibe said lands. in. mourasi.. being reserved for the major portion, viz., 4 
jamal right by-paying,annually:.the, Jama. bighas 4 cottas and odd. , The learned Sub- 
of-Rs. 16 into the. sarkar of, said. Goyal,Jew.. ordinate Judge observes that. the . revenue - 
yearby, year, and. shall, be.. entitled ,to:con-, challans putin by the plaintiff::show that., 
struct. pucca. buildings, etc. thereon. and . the revenue for holding No. 20 is, paid. by. 
hold and.enjoy..the,.same;. The. collectorate:, Hem Sarkar in the name of idols but that it.. 
revenue ::of:the said. land. will ‘also ube paid. was. treated. (a portion.of it) as. secular. pros., 
annually from. the estates Sri,GopalJdew . perty, and it is contended.on behalf:of: the.. 
Thakur.. 1t:is contended. on. behalf of the. respondents that. whenever. occasion. arose ` 
respondents. that. there :is nothing, to. show - the .parties did not. hesitate. to:.treat..the . 
that. these; plots.. were, acquired: for .deb., properties as secular. 
sheba,nonany: previeus..document , to:show: It would appear, however, from the deed. of., 
that they were.given. for deb shebaand.all partition. that the entire..holding No: 20 
. that..was. meant.was that the income ofthe. was originally. secular property; |. only..a 
properties: had. been.applied.for.the upkeep.. portion of it,.1 bigha.5 cottas.and odd,,was., 
ofthe deb sheba trom „before; and notiereat;: made debutter by the deed and «a tenancy -. 
ed::debuiter. by, the: documents... But:the.. right was created therein.in:favour of Nil. 
deed itself: states that the :propenties|.were.. Madhab Mondal and .others. at. a, rent of. 
“formerly owned, by,us,".so:that.theyicould’ Rs. 16, the remaining lands .4 bighas 4 cotias,, 
not, have : been. acquired, for, deb.sheba. nor. and odd continued to be secular property.. 
could;.there be any. previous document : to. That:it was so would also appear: from the.. 
show, that they were given. Tor; debrsheba, and. schedule kha to the deed of partition. Both, 
the--words “formerly owned»by: us!’ taken the items Nos.l and 2 ofSchedule kha relate 
along, with; the words which-follow;,viz: “we; to holding No. 20. The: first. items deals.. 
both, parties. haying. dedicated: would, in. with 4 bighas 4, .cottas and.odd,.the second: 
the -absence of any; evidence, showing, ap-. deals with 1 bigha 5 .cottas-and odd and the. 
propriation of the income:of.the: properties: boundaries show: that. they are adjuining. 
- to:-deb sheba prior-to; the. deed, ofpartition,, plots. The second item only:(jotes.of Guru. 
would; indicate that they.: were dedicated Charan Patraand Adwaita Goala).consisting ` 
for. del sheba. by, the parties; for the; ifirst. of lbegha.dcottas andodd.was made. debutter. 
. time: by, the. deed _ of partition, specially." Phe rent of the entire holding -No. 20: pay-- 
having. regard to the statement:in that yery able to the Collectorate was..Ks.8-5-6:. See 
deed with respect to holdings Nos, 30and, rent receipt of 1893 Ex. 16:(y). The.division. 
31,that.they:had.been dedicated for isheba of the holding into two parts, one part only, 
and the ijmali profits thereof have:been. spent made debutter and the other part continu- 
‘on: the sheba of thersaid thakur.. Ri ing. as. secular, does. not. appear. to. haye. 
‘Tt is. pointed: out.by the,responcdents; that. been,.given effect to: in. the . Collectorate,. 


x S g $ 
$ 
t 


we dobat shi THAKUR d. BADHA BINODE MÖNDAL, ` [88 1. G. t925) 
and the entire holding was recorded in No. 20, But the eastern boundary of the » 
the Collectorate asthe property of Gopal land ‘is described as the land of the debut- 


Jew at a rent of Rs. 8-5-6 (See Register 
Ex. 112). The explanation suggested is 
that after the deed of partition in 1872 
by which there was a division of the hold- 
ing into two parts, no division of the rent 
payable into the Collectorate was obtained 
or allowed, and asthe deed provided that 
the Collectorate of the revenue of the land 
made debuiter was to be paid from the 
estate of Gopal Jew Thakur, the entire 
holding was recorded in the Collectorate 
ag.the property of the deity who had to 
receive Rs. 16 as rent from the mokorrart 
tenant Nil Madhab Mondal and others and 
pay. Rs, 8-5-6, the rent of the entire holding, 
to the Collectorate. 

‘It-is contended on behalf of the respond- 
ents that Billon’s register must have been 
' prepared between 1869 and 1872, as Billon’s 
map was of the years 1869-70. It is not 
clear whether Ex. Z-12 is Billon’s register. 
However that may be, it does not appear 
when the entry in Ex. Z-12 was made, and 
in the absence of anything to show that 
holding No. 20 was debutier prior to the 
deed of partition in 1872 the explanation 
suggested may be accepted. 

«Tf, as we hold, a portion only of holding 


No. 20 was made debutter, and the remaining . 


portion continued to be secular, that fact 
of the transfers (by Exs. H, I and K) referred 
to in- the judgment of the Court below 
does not go against the appellant. Exhibit 


occupation now. 


.ter estate. The property sold, therefore, was 
: outside 


the debutter property. Hem : 
Chandra Sarkar the gomashta admits-in his 
deposition that. the site of the dwelling 
house of Banke Behary Mondal was par- 
titioned among the co-sharers, that Prokash . 
Chandra Sarkar purchased the share of 
Chandi and sold to another who is in : 
But as stated above, it 
was the secular portion of holding No. 20 . 
which was the subject of the transfers, and 
the learned Subordinate Judge is inerror 
in thinking it was debutter which was 
transferred by the documents referred to . 
above. 

As for holding No. 40-A which as stated 
above is covered by amalnama dated the : 
24th January, 1853 granted to (Gopal Jew 
Thakur’s shebaits, Peary Lall and Mont 
Mohun Mondal at a rent of Rs. 1-3-6, it is > 
contended on behalf of the respondent that . 
it was allotted to the hisya of Chandra 
Kumar in the partition between. him and . 
Jadu Nath. But in the first place the deed - 
of partition (Hx.- L) shows that out of 41 . 
bighas and odd after dedaction of 8 cottas : 
ll chitaks kept ijmali for the purpose. of: 
Iswar Rash Jatra were divided half.and ` 
half. The area of holding No. 40-A as stated: 
in the amalnama is ð cottas 7 chitaks, 
while the land kept ijmali for purpose of. 
Rash Jatra is 8 cottas 11 chitaks, but the” 
difference may be dueto different measure- ` 


H is a kobala dated the 22nd September 1893 
executed by the sons of Chandra Kumar 
Mondal in favour of Lakhan Lal Mondal in 
respect of 19 cottas and odd out of 5 bighas . 
3 cottas and odd in holding No. 20. But 
as. stated above only 1 bigha 5 cottas was 
created debutier, so the transfer of 19 cottas 
and. odd appears to have been out of the 
secular portion, viz., 4bighasandodd. Exhibit 
Lis a release dated 27th February 1910 exe- 
cuted by the sons of one Gobindo Bhatta- 
charji in whose name Lakhan Mondal 
purchased 2 bighas lakheraj land. 58 Tol- 
lygunge Road (a part of holding No. 20), at 
a, sale held for arrears of Municipal Tax. 
The eastern boundary of the land dealt 
with by the deed is described as debuiter 
land of Gopal Jew Thakur, which shows that - 
the debutter lands were excluded. Exhibit 
K is kobala dated the 5th October 1918 
executed by one Prokash Sarkar in favour 
of Trailakhya Nath Mitrain respect of 1 
bigha-10-cottas another portion of holding. 


t 


“ment, In the next place it is-pointed out- 
that the deed of partition shows that») 
holdings Nos. 40 and 40-A in certain dags> 
of a chitta measuring 6 bighas 5 cottas: 
were allotted to the hisya of Chandra’ 
Kumar, and that having regard to the fact’. 
40 and 40A are not separately shown in the: 
map, and in the body ofthe deed of parti- 
tion it is stated that 8 cottas 1] chitaks: 
were kept tjmalı for the purpose of “Iswar . 
Basanti Rash Jatra”' of the deity, which ` 
correspond ‘approximately to 8 cottas T` 
chitaks of the amalnama under’ which plot: 
No. 40-A was acquired, it is contended that: 
the portion of plot No. 40-A was not parti-- 
tioned. There seems to be force in this: 
‘contention; at any rate’itis not clear that. 
the land acquired under ‘the amalnama ` 
was partitioned. ° cae MR 

There was another partition suit in 1897- 
(Suit No. 124 of 1897)-between the sons of: 
Chandra Kumar Mondal themselves, The, 
plaint (Ex.-5) included holdings. Nos,;30, 3] 


1 


1881. C. 1995) 
‘and 24-8. ‘The.decreein that suit (Bx. T) 


runs as follows:—'That the suit be 
decreed that in conformity with the 
partition made. by ‘the Commissioner 


out of property No. 1 the land No. 1 
as shown by green boundaries in the Com- 
‘missioner’s map with pucca building thereon 
be allotted to the plaintiff No. 1.” Other 
properties were similarly allotted to the 
other parties. The learned Subordinate 
Judge says that Exs.5and T show that 
24-B was allotted to a co-sharer when there 
was partition in 1897. .Holding No. 24-B is 
covered by amalnama dated the 16th 
September, 1852 granted to Gopal Jew 
Thakur’s shebaits Peary Laland MoniMohan 
in respect of 7 cottas + chitaks ata rent of 
Re. 1-0-3 (see also kabuliyat of thesame date). 
The rent receipt (Ex. 16-K) dated the 
15th June 1903 shows that Re. 1-0-3 was 
received through Hem Sarkar in respect of 
‘holdings Nos. 24-B and 24-C “owners Gopal 
Jew Thakur's shebaits Banke Behari Mondal 
and others.’ The decree does not show 
that 24-B was allotted to any party, but 
the Commissioner's map is referred to in 
the decree and that,.map shows that plot 
No. 3 was allotted to Kishori Mondal. 
Kishori Mondal says in his deposition that 
he does not admit 24 (b). and some other 
plots to be debutter properties, but in 
another passage he admitted that the dis- 
puted lands (which include 24-B) are de- 
butter properties. It seems probable as 
suggested on behalf of appellant, that he 
got confused while mentioning the number 
of several holdings, and having regard to 
the fact that 24-B is covered by the 
amalnama, kabuliyat, and rent receipt, and 
to the evidence of Hem we are unable to 
hold wpon the evidence of Kishori that it 
is not debutter. Radha Binode says in his 
deposition that Jadu Nath got 24-B and 
24-0, and that holdings Nos. 24-B and 24-0, 
are premises Nos. 17 and 18, Chandra 
Kumar Mondal Lane. Onthe other hand 
the appellant contends that 24-B, is No. 13 
of the plaint which is describedas khas paiti 
1 bigha 5. cottas being Municipal premises 
‘y-2, Chandra Kumar Mondal Lane. Hem 
Sarkar the gomasia of the debutter estate 
says, “Holding No. 24-B is debutter pro- 
perty. I pay its Government revenue. 
‘That holding is lying vacant. It is 9-2 
Chandra Kumar Mondal Lane. I do not 
‘know that the dwelling house and garden 
of Kishori Mondal are on 24-B.” 24-B no 
oubtiwas one of the properties mentioned 
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in the plaint in Suit No. 124 of 1897. The 
Commissioner’s map (referred to in the 
decree in that suit), however, does not give 
the numbers of the holdings, it only’ shows 
that plot No. 3 was allotted to the defendant 
No. 3 of that suit. Smart's Survey Map 
shows 24-B at more than one place, and it is 
difficult to say whether it isor is not plot 
No. 3 ofthe Commissioner’s map 24-B is 
not mentioned in the schedule of partition 
deed of 1872 nor in the further partition. 


. between the two brothers Chandra Kumar 


and Jadu Nath, and this goes to support 
Hem Sarkar’s statement. However, that may 
be, “upon the materials before us, it is not 
clear that 24-B was allotted toany co-sharer 
on partition. 

As for hcldings Nos. 30 and 31 they were; 
no doubt, acquired as shebatt under 
amalnamus but they were under the parti- 
tion deed dated the 20th September 1872 


(Hix. 21) to be held by Chandra Kumar and 


Jadu Nath in mourasi mokarrari right at a 
rent of Rs. 16 payable to the deities Gopal 
Jewand Sib Thakur, The tenancy right 
was allotted to Chandra Kumar Mondal 
under the deed of partition dated the same 
day (Ex. L) between Chandra Kumar and 
Jadu Nath, and in the partition of 1897 the 
same tenancy right in holdings Nos. 30 and 
31 was allotted to the plaintiff No. 1, one of 
the sons of Chandra Kumar. 

In the schedule of boundaries in the plaint 
in the partition suit of 1897, it is stated 
holding No, 31 the rent whereof is Rs. 16 
per year payable into the Sarkar of Sham 
Lall Mondal and, other shebaits of Gopal 
Jew Thakur.” The plaint mentions the 
rent of Rs. 16 as payable for No. 8lonly 
and No. 30 is mentioned along with other 
properties as paying revenue irto the Collec- 
torate. But that must be mistake, as both the 
deeds of partition dated the 20th September, 
1872 (Exs. 21 and L) show that both the 
holdings Nos. 30 and 31 were to be held ata 
rent of Rs. 16. 

Lastly there was a partition suit in 1909 
(No. 72 of 1909) brought by one Megh Nath a 
purchaser ofa portion of a certain property 
against Mondals. lt appears that one-half of 


‘the properties were debutter and other half 


secular. Holding No. 78-1 consisted of 16 
cottas 2 chitaks of which 8 cottas 1 chitak 
was debutter of Gopal Jew and out of the 
remaining 8 cottas 1 chitak (the secular 
portion) taken as 16 annas and 11 gandas 
l kara share, t.e., 5 gandas 24 karas undivid- 
ed share of the entire land was . purchased 
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by Megh Nath." It was necessary, therefore, 
for Megh Nath to proceed against some of 
the Mondals: who were owners of the secular 
portion, as also against the shebaits, The 
defendants Nos. 1 to 12 were sued as shebaits 
and defendants Nos. 13 to 41 in their personal 
capacity. Radha Binode wassued in both 
capacities. The judgment in that case only 
dealt with the questions of allotment, but 
in the decree, the defendants Nos.1to 12 (the 
shebaits) are treated ina block with respect 


to costs and compensation. With respect. 


to the other defendants the order was made 
each according to his share separately. The 
8-annas share of the property which was 
described:as debutter is property No. 25 of 
the plaint in the present suit. The descrip- 
tion of property No. 25 (holding No. 78-1 
‘Estate No. 1070) corresponds to the descrip- 
tion in the Schedule kha in the decree of the 
partition of Megh Nath the difference being 
8 cottas in the one and 7 coltas in the 
others which may be due to difference in 
measurements. It is to be observed that 
in that partition suit 8-annas of the pro- 
perties were treated as debutter and the 
other 8-annas of the same properties as 
‘secular. The debutter was setapart and a 
partition was sought of the secular portion 
and this was done in the presence ofall the 
‘Mondals: including Radha Benode. 

We now come to the landacquisition cases. 
There were three such cases in the year 1886. 
The first (No. 146 of 1886) relates to 9 
cottas 5 chitaks of land comprised in 
holding No. -38-D in respect of which 
‘Rs. 610-14-0:.was awarded as compensa- 
tion on 3rd May, 1816. The Mondals were 
‘described to their own names and not as 
‘shebaits, and the share of each was specified. 
The names of the deities do not appear in 
the award, though the holding No. 38 was 
acquired under amalnama dated the 14th 
‘April, 1853 (and kabuliyat of the same date) 
by Peary Lall and Moni Mohun as shebatt 
of the deity Gopal Jew, In Billon’s register 
‘of rent free holdingsin dihi Panchannagram 
also, the name ofthe tenant is mentioned 
‘as Gopal Jew Thakur's shebatts Chandra 
Kumar and Nil Madhab Mondal. The second 
‘award, No. 313 was in respect of 6 cottas 
of land (holdings Nos. 38-F and 38-G which 
-adjoined the thakurbati did not form part 
‘of it) dated the lith May 1886 (Ex. C-1)-and 
‘for which Rs. 690:was awarded as compen- 
‘gation. The description: of the Mondals 
‘was ‘the same as: in the last case. The 
igourt below found that the land was covered 
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by amalnama (for holding No. 38-G) dated 
the lth April, 1853 (Ex. 7) which 
was taken by Feary Lal and Moni Mohun 
as shebaits of Gopal Jew. The area of the 
land covered by the: amalnama, however, 
was 3 cottas only, bearing a revenue 
of Rs. 3-10-U but the award seems to 
have been in respect not only of 38-G but 
also in respect of 38-F as would appear from 
the receipt of the compensation money with- 
drawn by Radha Binode. There is no amal- 
nama with respect to plot No. 38-F but in 
Billon’s regiszer (Ex.. 11) 38-F and 38-G 
are recorded together in thename of Gopal 
Jew Thakur shebaits Chandra Kumar and 
Nilmadhab Mondal. In Billon's register, how- 
‘ever, the area of holdings Nos. 38-F and 38-G 
isstated to be2 bighas 9 cottas and 2 chitaks, 
rent—Rs, 1-8-5, name of tenant—-Gopal Jew 
Kumar and 
Nil Madhab Mondal; and it is also stated 
that the “ whole of the area acquired -for 
extension of E. B.S. Railway for Dock 
‘purposes ` whereas only 6 cottas of land 
in Sahanagore was acquired in 1386 for 
the Ballygunge line. (See award Ex. O-l 
dated llth May, 1886), k 
The third case of 1886. (No. 322 of 1886) 
relates to the acquisition of holding No. 
38-E. The area acquired was 2 bighas. 8 
cottas8 chitaks and Rs. 5,577 was the amount 
of':compensation awarded. There is no 
amalnama in respect of 38-E, but it is con- 
tended- on behalf of the respondent that as 
No. 93, Tollygunge Road, (the thakurbatt) 
includes 38-Evand as the thakurbati was 
acquired by the‘two documents Ex. 12 and 
Ex. 15, the plot No. 38-E must have been 
covered by one of the said two documents. 
In Billon’s register, however, 38-E (area 3 


bighas 17 cottas 8 chitaks) is recorded in the 


names of the Mondals as if they were 
secular properties. l 
The appellant on the other hand contends 


that the land covered by the kobala Ex. 15 


dated the 7th April. 1832 is the northern 
The 
land covered by the kobala Ex. 12 dated 
the 29th September, is bounded on ths . 
morth by the devalayabatt, no portion of 
the lands covered by those two deeds could 
have been acquired as 38-H. Reliance is 
placed also on Billon’s register where 38-E 
‘(area 3 bighas 17 cottas 8 chitaks is record= 
ed in the names of the Mondals as if they 
were secular properties. But holdings 
‘Nos, 38-A, 38-B which are admittedly party 
of the thakurbatt are also recorded in the 
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‘Thames of the Mondals and ‘not ‘as ‘shebaits. 
So no inference can be drawn in favour of 
‘the appellant from Billon’s register. ‘The 
‘thakurbati is described in item No. 1 of 
plaint in the present suit as consisting of 
9 bighas 10 cotias, butinthe previous suit 
(No, 206 of 1915) it was stated to be 6 bighas 
only (see Item No. 17),: Then again plaint- 
iff's witness Gopal Chandra Chakrabarti 
stated that some lands of the temple (about 
‘2 bighas) wereacquired for the Budge Budge 
Railway line, and that’after the said acqui- 
‘sition there are 6 or 7 bighas within 
‘the compound now. Another witness for 
‘the plaintiff, Hem Sarkar, also says that 
some lands of the temple were acquired 
‘for the Railway line. It is true there is no 
‘document showing that 38-E was acquired 
‘as debutter, but having regard to the evi- 
‘dence of plaintiff's witnesses it-seems that 
38-E was part of the thakurbati and that 
‘when it- was acquired, the compensation 
‘money was taken by the Mondals as if the 
‘property was secular. mm 
~ The compensation monies awarded in these 


eo @,¢ » ; 


© The nexf*land acquisition case was of the 
year 1910 (No. 445 of 1910) -in respect of 
‘91, 84 and 85 Tollygunge Road consisting of 
> bighas 14 cottasand odd and Rs. 4,672-12-0 
was awarded as compensation, The Mon- 
-‘dals 12 in number as shebaits of Gopal 
wew Thakur were mentioned as the persons 
interested. The conipensation awarded in 
‘this case has not been -withdrawn by the 
‘Mondals and is’still lying in the Collectorate. 
‘The defendant Radha---Binode in his 
‘evidence says, “I tried to withdraw some 
money on producing that judgment (the 
judgment in Suit No. 206 of 1915) before 
‘the’ Land Acquisition Collector, but my 
“application was rejected- as the award was 
made in the names of the idols,” l 
+ The plaintiff has sied fora declaration 
‘that the money Rs. 4,672 (Item No. 16 of the 
Schedule to the plaint) is debutter property. 
~ The last land acquisition cases were of 
the year 1917(Nos, 125 and 146) in respect 
of premises Nos. 99 and 103, Russa Road. 
‘The amount of compensations awarded was 
-Rs. 36,711 for No. 103, Russa Road, (the 
area being 6 bighas 2 cottas) and Rs. 8,297 
for No. 99, Russa Road the area being 1 bigha. 
“This was after the decision in Suit No. 206 
of 1915 which will be dealt with later. It 
appears from the judgment of the President 
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16th May, 1919, that there was a dispute’ 
between the Mondals whether the premises ` 
were or were not debutter properties, and 


‘that the questions had been “finally dis- 


posed of” by the litigation (Suit No. 206 of 
19lo). The compensation money awarded 
was withdrawn according to the ‘shares of 


each of the co-sharers (the Mondals) after 


the final decision in the said Suit No. 206 
of 1915, ‘and the judgment of the President 
of the Improvement Tribunal, dated the 
16th May, 1919, the executors of Kanai Lal 
(the father of the present ‘plaintiff) with- 
drawing his shateon the 2nd September, 
1919. The compensation money for the 
two premises is claimed in items Nos. 14 
and 15 of the plaint, but there is no prayer 
for recovery of the money from each of the 
sharers who has withdrawn the money. 

, If does not appear when or how premises 
Nos. 99 and 103 were acquired, though the 


‘plaintiff in his deposition says that those 


premises were debutter properties, He says 
that the defendants have purchased Govern- 
‘ment promissory notes:with the com- 
pensation money, but that the interest of 
the notes is being applied for the deb sheba 
He says that themoney has been entered 
in the account-books of the plaintiff, but 
the account-books have not been produced 
in the case. * Three witnesses for the 
plaintiff Narendra, Hari Nath and Kishori 
‘Mondal, who are co-shebaits, have deposed 
that 'they are applying the interest of 
the Government promissory notes (pur- 
chased with the compensatian money) 
to deb sheba. Kashori stated that he wanted 
to purchase the notes as shebait of the 
deities, but thatthe Bank did not allow it. 
Laksman Mondal, (the defendant No. 14 
and witness No. 2 for the defendant) admits 
that he stated in Suit No. 206 of 1915 that 
he was willing to have’ the compensation 
money deposited in Court to be credited to 
the debutter fund and Government Securi- 
ties purchased. It is-to be noted that the 
present suit was institutedon the 26th July, 
1919. Some of the co-sharers withdrew their 
shares of the compensation money before 
the institution of the present suit, and 
others subsequent to it. 

We have discussed the evidence, and be- 
fore dealing with the questions of law raised 
before us: relating to debutter, we will con- 
sider the question whether the decision in 
Suit No. 206 of 1915 operates as res judicata, 
There was an earlier suit (No. 212 “of 
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1914) instituted on the 16th February, 
1914, by some of the Mondals for framing 
a scheme of management, -but it was with- 
drawn on the (?)th August, 1915, with 
to bring.a fresh suit.. Suit No. 206 of 1915 
‘liberty was instituted by Gopal and Ram 
"Lal Mondal (defendants Nos. 2 and 3 in the 
present suit) as shebaits of Iswar Gopal Jew 
„against the other Mondals as “sri Sri Iswar 
Jew Thakur's shebatis,” the present plaintiff 
being defendant No. 3, and Radha Binode 
being the defendant No, 10 in the said 
suit. The first prayer in the plaint ran as 
follows: “That all the properties of sche- 
dule being debutter properties of Sri Sri 
‘Gopal Jew Thakur established by the said 
Peary Lall Mondal and Moni Mohun Mondal, 
a, ssheme may be framed for preservation, 
management and improvement of the said 
praperties, and for efficient performance of 
the daily and periodical shebas of Sri Sri 
Gopal Jew Thakur and the festivals, etc.,” 
‘and the second prayer was that “ proper 
rules. may be framed for giving effect 
to the said scheme and that a manager or 
a trustee may, be appointed according to 
necessity,” NA 


“Radha Binode Mondal, the defendant 
No. 10, denied that the properties were 
tlebutter and contended inter alia that 
the Thakur Gopal Jew was the family 
deity of the parties and that there were 
other deities also, the worship whereof was 
‘performed from the properties of the parties, 
‘The other defendants generally supported 
the plaintiff's case. The third issue in the 


suit was.“ Is the suit maintainable in the . 


present form,” and that fifth issue was 
“ Are the properties described in the 
schedule of the plaint debutter properties ; 
was there any. valid avpannama or dedi- 
cation of thesame tothe Thakur. Sri Sri 
Gopal Jew.’ Upon the third issue the 
Court .of, first instance. (the Subordinate 
Judge) was of opinion that the frame of 
the suit .was defective as “the plaintiff 
should shave sued for .a declaration that 
‘the -properties of the plaint are dedicated 
debutter, properties.” He accordingly held 
that the.suit as framed was not, maintain- 
able, On the fifth issue he held that pro- 
erties, were not debutier aud that there 
was no, dedication of the same to thakur, 
"Dhene. wasan. appeal to the District Judge 
whog.jalso held that it was not an absolute 
eidowment, - and, that, the. suit was “not 
qnaintainable in.its present. form,” and ace 
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cordingly confirmed the judgment of the 
‘Subordinate Judge.. i 


A: second appeal to the High Court was 
dismissed under O. XLI, r. llon-the 2lst 


November, 1918. An application for review 


was made, but it was rejected on the 2nd 
April, 1919. es 

It is contended on behalf of the appellant 
that the decision in the Suit- No. 206 of 
1915 does not operate as res judicata on 


several erona The first is that-the suit 
lf 


was not on belidlf of the deity. . The deity 


was not the plaintiff; it was a,suit: by two 


persons describing themselves as shebaits 
against some others, also described. as 
shebaits, for framing a scheme of manage- 
ment. Paragraphs 3, 4 and 5 of the. plaint-set 
out the reasons for bringing the suit, uiz. 
that some of the shebaits including Radha 
Binode were negligent about the deb sheba, 
had attempted ‘to collect rent separately 
from tenants, had refused to sign ‘plaints 
in suits against tenants, and that unless 
a Manager was appointed it was impossible 
to conduct cases, These, no doubt, were 
the reasons why the suit- was brought. 
But we do not think it can be said that 
the suit was not on behalf of the deity. 
It is true, it was a suit by some of the 
shebaits against the other shebaits for pro- 
per management of the debutter property, 
but it cannot be said, as contended ox be- 
half of the appellant, that two sets of 
shebaits were fighting with each other. 
about the mangement of the properties, 
as the debutter’character of the properties 
was not admittéd, but was denied by the 
contesting defendant. The two shebaits 
who instituted the suit represented the 
deities, as it was a suit for the benefit of the 


‘ endowment. Reliance is placed on Underhill 


on Trusts, 7th Edition, 305 and 306 that 
where there are more trustees ‘than one all 
must act together. But the position of a she- 
bait is not the sameas thatof atrustee in 
English Law in whom the property is 
vested, The skebait is only a manager, 
the property being vested in-the deity. 
See Vidya Varutht Thirtha Swamigal v. 
Balusami Ayyar (4), the possession and 
with the shebait, 
and the right of suit is vested in the 
shebait though the property is vested. in 


(4).65 Ind. Cas. 161; 48 I. A. 302 at p 318; 41M. Es) 
'at p: 843; (1921) M. W. N. 449; 41 M. L. J. 346: 3 U.P, 
L. R- (P. C.) 62; 15 L. W. 78; 30 M. L. T. 66; 3 P. L. 
T. 24526 O. W. N. 537; 24 Bom. L. R., 629; 20 A. Lah 
497; (1922) 4. L R (P. G) 123 (P. G, l ` 
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the thakur: See Jagadindra Nath Roy v. 
Hemanta Kumari Debi (5). 

The second ground is that the decision 
does. not operate as res judicata as be- 
tween co-defendants, as it was unnecessary 
to decide any question as between them to 
give relief to the plaintiff. Gopal and 
Ram Lal were the plaintiffs. They are 
the defendants Nos. 2 and 3 in the present 
sult, The defendant No. 3 in the previous 
suit claims to represent the deity in the 
present suit. The defendant No. 10 is the 
sole contesting defendant in the present 


sulit, and he sets up the decision in the. 


previous suit-as res judicata. It is contend- 
ed on his behalf that the question whether 
the properties are debutter was raised in 
that suitas between the plaintiffs (in that 
suit) and the defendant No. 10 as well as 
between the latter and the defendant No. 3, 
and that in order to give rglief to the 


plaintiffs in that suit it was necessary -to ` 


decide the question whether the properties 
were debutter, between the defendants Nos, 
3 and 10. But the question of debutter 
was raised as between the plaintiff and the 
defendant No. 10, and it cannot be said 
that it was necessary to decide that ques- 
tion -between the defendants Nos. 3 and 10 
in order to give reliefto the plaintiffs in 
that suit, . 
It is to be observed that the conduct of 
the previous snit was not in the hands of 
the defendant No. 3, and it is doubtfnl whe- 
ther he could have appealed against the de- 
fendant No. 10 who was a co-defendant: sea 
hee nae Matter v, Kedar Nath Mozum- 

ar (6). Te 

The fourth ground is that the Court 
having found thatthe suit as framed was 
not maintainable, it was unnecessary to 
decide the question of debutter, and that 
in fact it was not competent to decide 
thé point so long as the suit was not pro- 
perly framed. It is contended on behalf 
of the respondent that although the Court 
might have decided the.suit on the third 
issue only, and refrained from deciding the 
question of debutter it did decide that 
question that it isopen to the Court fo 
decide several issues although the decision 
on one of the issues would he sufficient for 
the dismissal of the suit, and that in-such 
ease, the decision on each issue is binding 
` (5) 32'C. 129 at `p. 141; 311: A. 203; 8 C. W.N. 809: 
6 pan L. R. 765; 1 A. L. J. 585; 8 Sur. P. 0. J. 698 


Gh). 
(6) 12. C, 980 at p: 582; 6. Ind, Dec.(n. 8,).394. (F.,B.). 
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upon the-parties,. The cases of Peary’ 


Mohun Mukerjee v, Ambica Churn Bandoe’ 
padhya (7) and Rash Behary Sarkar v., 
Mahendra Nath Ghose (8) are relied upon. 
The contrary view “taken by the Allahabad. 
High Courtin Shib Charan Lal v. Raghu 
Nath (9) has not been followed in ‘this’ 
Court. It is unnecessary to consider which’ 
view is correct, and-it may be conceded’ 
that where a suit is properly framed, and 
the Court decided several issues the deci- 
sion on each issue is ‘binding upon the 
parties. But where, as here, the ‚Court 
held that the suit as~-framed was not 
maintainable the suit should have been dis» 


‘missed on that ‘ground alone, and the 


Court could not try the other issues so 
long as the suit was not properly framed, 
And lactly we think that the quéstion of 
ves judicata must be decided in favour ot 
the appellant from the fifth ground raised 
by him, viż, that the question of debutter 
was incidentally decided in the previous 
suit. in the first place, the decision of the 
question of debutter was only incidental 
after the decision of the third issue. ‘In 
the next place the plaint in that suit pro- 
ċeeded upon ‘the assumption that the pro- 
perties were debutter. The first prayer 
stated that the properties being’ debuttef, 
a scheme might be framed. It is true 
that in order that a scheme might~be 
framed it was necessary to decide whetHet 
the properties were debuiter -when thé 
defendant No. 10 Radha Binode denied 
their debuttex character, and a: specific 
issue was framed on the ‘point.’ But the 
issue ‘could not directly arise upon the 
plaint as framed. It was nécessary’to det 
cide that issue only in order to framé a 
scheme which was the relief claimed in 
that snit, but the decision of: that issue 
‘was only incidental. We are unable, there- 
fore, to hold that the decision in Suit 
No. 206 of 1915 opérates-as rés judicata, 
We will now deal with the question of law 
relating to debulfer. “As already ‘stated 
there is nò arpannania or deed of dedica- 
tion, but a deed of -dedication is not 


essential for the purpose of valid dedica- 
tion which may be inferred; from applica- 


tion of procéeds and family conduct: see 
Muddun Lal v. Komul Bibee (JO; Moonohar 


(7) 24 C. 900 at p. 994; 12 Ind! Dec. (X. s.) 1262. 
(8) 21 Ind. Cas. 979: 19 C. L. J. Ad at p. 39. l 
(9) 17 A. 174; A. W, N. (1895) 47; 8' Ind. Dec. (N. s.) 


437. o vy BEN 
(10) 8 W. R. 42. iki 
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Ganesh Tambekar v, Lakhmiram Govindram 
(11), Abhiram Goswami Mohant v. Shyama 
Charan Nandi (12) and Rambrama Chatter- 
jee v. Kedar Nath Banerjee (13) 
As pointed out in an old ease, Ganga 
Narain Sircar v. Brindabun Chunder Kur 
Chowdhury (14), one “test of a bona fide or 
a nominal endowment is to see how did 
the founder treat this property, or how 
have his descendants treated it; has the 
income of the endowed lands been con- 
tinually applied tothe object of dedica- 
tion.” The principles have been followed 
in series of cases: see Bikani Mia v. Shuk 
Lal Poddar (15), Madhab Chandra Bara v. 
Sarat Kumari Debi (16) and Abhiram Gos- 
wami Mohant v. Shyama Charan Nandi (12). 
These principles cannot be disputed, and 
have not been disputed on behalf of the 
respondents. They, however, rely upon 
some instances where certain properties 


have been dealt with as secular, to show | 


that there was no absolute debutter. But 
as observed by the Judicial Committee 
in the case of Juggut Mohini Dossee v. 
Sokheemoney Dossee (17), “a former abuse 
of trust, in another instance, cannot be 
pleaded against a trustee who seeks to 
prevent a repetition of abuse, even if -he 
were formerly implicated to the same inde- 
fensible courses against which -he is seek- 
ing to protect the property, though it 
would bea reason for excluding him from 
the administration of ,the property as 
shebait. The Court could not with any 
propriety say, we will decline to protect 
the property and leave it further exposed 
to loss, and decline to make a declaration 
that itis trust property, merely, because 
they would not trust the plaintiff with its 
administration.” z 
It is contended, -however, on behalf o 
the respondents that the above principle 
applies only to cases where, there is no 
dispute as to the dedication, 7. e., where 
the dedication is clearly proved or .ad- 
mitted,,and has no application to cases 
where the fact of the. dedication has to be 
(11) 12 B. 247; 12 Ind. Jur. 387; 6 Ind. Dec. (N. 8.) 650. 
(12) 4 Ind. Cas. 449; 36 I. A. 148; 36 O. 1003: 10 Q. 
L. J. 284; 6 A. L. J. 857; 11 Bom. L. R. 1234:19 M. I, 
. A19 Tod. Gas, “1036 “$6 Gt. J 
(ase A.I. R. (C) 60, ` st ana KN, 
(14) SW. R. 142. 
(15) 20 C. 116 at p. 204; 10 Ind. Dec. (N. s.) 79. 
(16) 6 Ind. Cas. 26; 15 O. W.-N. 126 at p. 131. 
. (17) 14 M. L A, 289 at p. 306; 17 W. R. 41 at p. 44: 10 
L. R. 19; 2 Suth, P.O, J. 512, 2 Sar, P, O, J, 23: 20 
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‘inferred from the treatment of the property 


by the family, and that in such cases, 
specific instances of treatment-of properties 
as secular by the members of the farrily 
cannot be explained away asabuses, The 
question whether instances of personal ap- 
propriation are merely evidence of breaches 
of trust or are evidence of there being no 
endowment, is sometimes a difficult one, 
but it cannot be affirmed that an endow- 
ment cannot be proved from: treatment of 
the properties, merely because there was 
personal: appropriations by the shebaits in 
We agree with the oheer- 
vation of Banerji and Gordon, JJ.,in Girija- 
nund Dutta Jha v. Saila Janund Datta 
Jha (18), viz., that “when the question to 
be determined is whether certain property 
is trust property, or whether it belongs 
to the alleged trustee in his own right, in- 
stances of the appropriation of such preperty 
by the alleged trustee to his own use, if 
they are numerous and extend far back 
into the past in a continuous series, will 
be good evidence of his right; but if the 
instances are only recent or are few and 
far between, they are not likely to be of 
much value, and may be.treated merely 
as instances of abuse of trust.” Each 
case must depend upon its own circum- 
stances. 

We have dealt with the instances relied 
upon by the Court below, or the respon- 
dents before us, to show that some of the 
properties have been treated as secular. 
They may be summed up as follows:— 

(1) -By the ‘partition deed dated 20th 
September, 1872, a mokarrari tenancy was 
created in favour of the ‘sons of Peary Lal 
{Chandra Kumar and Jadu Nath) in respect 
‘of holdings Nos.: 30 and 31 which were 
acquired by Peary Lal and Moni Mohun 
‘as shebaits of the deities in 1852. The 
partition took place 20 years afterwards, 
and asa result of arbitration and by way 
of amicable settlement (as foundation of a 
building has already been dug) a perma- 
nent tenancy right was created therein, 
but recognizing the title of the deities and 
the land was tobe held on payment of 
rent, l Son 


(2) By the same partiticn plots Nus. 20 and 
21-C were allotted to the sons of Moni 
Mohun. A portion of plots Nos 20 ard 1-0 
were, a8 we have seen, created debutier for 
the first time cn that cecasion and they 


.. (1B) 23 0, 646 at p. 659; 12 Ind. Dee. (N, s.) 429, ; 
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were to be held on payment of rent to the 
deities, Only a portion of plot No. 20 
was created debutter and the several in-. 
stances of transfer (by the deeds Exs. 8, I 
and K) relied upon by the Court below 
related to the secular portion of plot No. 
20 and, therefore, does not affect the de- 
butter portion. l 

(3) It was the tenancy right in plots Nos. 
30 and 31 which formed the subject-matter 
of the further partition between the two 
brothers Chandra Kumarand Jadu Nath 

on the 20th September, 1872. 

(4) Holding No. 40-A acquired by Peary 
Lal and Moni Mohun as shebaits was allot- 
ted to Jadu Nath, but that.land appears to 
have been reserved for “Basanti Rash Jatra” 
of the deity and does not appear to have 
been partitioned, at any rate it is not clear 
that it was. ; 5 
_ (5) In the partition of 1897 plot No. 
24-B does not appear to have been ac- 
tually partitioned, at any rate the materials 
are not clear to show that it was so. 

(6) The partition of 1909 related to the 
secular portion of holding No. 78-1 and 
does not affect the debuiter portion which 
was not partitioned. So far, therefore, as 
the partitions are concerned the only in- 
stance is the creation of a permanent ten- 
ancy right in the two holdings Nos. 30 and 
əl, the cases relating to 40-A and 24-B 

| being at any rate doubtful. 
- With regard to the compensation awarded 


under the Land Acquisition Act there is 


land acquisition cases of 1586 in respect. 
of lands which were held by them as 
shebaits. Theseno doubt were the instances 
where the shebaits treated the compensa- 
tion money as if it was on acccnnt of secular 
properties. .But this was about 30 years 
after the properties were acquired for the 
deities and the compensation money is not 
the subject of the suit. In theland acquisi- 
tion cases of 1910 the compensation was 
awarded to the Mondals as shebaits and the 
money has not been as yet withdrawn by 
any one. Radha Benode attempted to with- 
draw his share, but he was not allowed 
to do so as the award was made in the 
name of the deities. The last acquisition 
cases were of the year 1917. The com- 
pensation has been withdrawn, but only 
after the previous Suit No. 206 of 1915 
(which was brought for establishment of 
the title of.the deities to the premises aç- 
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quired) had decided that. the properties’ 
were not debntter and the President of the: 
Improvement Tribunal had held that the. 


‘question whether the premises were de- 


butter or not had béen “finally disposed of’ 
in the said. suit. Some of the skebaits: 
withdrew the compensation after the in- 
stitution ofthe present suit and some of’ 
them profess to apply the interest of the. 
compensation money to the sheba of the 
deities. In these circumstances acquisition‘ 
cases of 1917 can hardly be relied upon 
as an instance of treatment of the property: 
as secular. ; Po 

As already stated, itis at any rate doubtful: 
whether plots Nos. 24-B and 40-A were ac- 
tually partitioned sothat practically the only 
cases which can be relied upon as instances. 
of treatment of properties as secular are the 
appropriation of the compensation: 
money awarded in the land acquisition. 
eases of 1886 and the creation of the 
mokarrari tenancy in two plots of lands 
(30 and 31) in 1872. The question is whe- 
ther these instances are sufficient: to estab- 
lish that the remaining properties are 
not debutter. It is to be noted that the 
properties were acquired by Peary Lal. 
and Moni Mohun. So long as they lived 
there is no instance of treatment of any 
of the properties otherwise than debut+ 
ter, . Twenty years afterwards a mokarrart 
tenancy was created in respect of iwo 
holdings under special circumstances by 
their .descendants and thirty years after- 
wards they misappropriated the compensa~ 
tion money in respect of some of the debut- 
ter properties. : But we think that the 
treatment of some - properties by the de- 
scendants as secular does not show that the 
other properties (if they have been applied 
all along to the service of the deities) are 
also secular. < ga Wan | 

Considerable reliance is placed: on behalf 
of the respondents upon the case of Konwar 
Doorganath Roy v. Ram Chander Sen (19), 
in support of the proposition that the mere 
fact that the rents of the particular pro- 
perty have been applied for a considerable 
time to the worship of an idol isnot suff- 
cient proof that the property is bebutter, 
or to establish the,onus which lies upon a 
party who sets up the case that property 
has been inalienably conferred upon an 
idol to sustain its worship, and that very 
strong and clear evidenceof such an endow- 

(19) 2.C..341; 4 I.A. 52; 3 Sar. P. C. J. 631; 1 Ind, 
Dec. (x. 8.) 508 (P. C.). - ->o l 
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ment ought to exist, But in that case the 
evidence that the rents of a mahal (Gopee- 
jan), were applied to the worship of the idol 
was “extremely vague and extremely loose.” 
The Judicial Committee observed (at page 
319*):—"“But supposing it to be taken that 
the rents of this mahal were applied during 
the period that the witnesses speak of to 
the worship ofthe idol Radha Mohun, that 
fact is by no means sufficient to establish 
the onus which lies upon aparty who sets 
up the case that property has been inalien- 
ably conferred upon an idol to sustain its 
worship. Very strong and clear evidence of 
such an endowment ought to exist. In 
the present case there is no proof that 
priests were appointed. If any had been 
appointed, they might have been called. 
There is no production of accounts showing 
that the rents were separately collected 
and applied for the worship of this idol. 
For anything that appears the rents may 
have gone into the general body of the 
accounts relating to the estates of this 
family, and there is really no document 
whatever upon which the finger can be 
placed to show that an endowment was 
made other than that robakari to which re- 
ference has already been made.” 

“Besides the weakness of the proof of 
endowment, on the part of the plaintiff, 
strong presumptions that there was none 
arise from other facts and circumstances in 
the case.” ; 

The mere fact that the rents of. a par- 
ticular property are applied for the worship 
of. the deity for a long period. may not 
be sufficient to establish that the property 
is debutter, because the worship of family 
deities may be and sometimes is carried on 
with the:income of a specified property 
belonging to the family. That by itself 
may not be sufficient to establish the ab- 
solute ¢debutter character of. the property. 
‘But that such fact may in certain circum- 
stances. have an important bearing in 
determining whether the property is debut- 
ter would appear from the passage itself 
quoted above. Their Lordships observed: 
“There is no production of accounts show; 
ing that the rents were separately collect- 
ed and applied for the worship of this 
idol. For anything that appears the rents 
may have gone into the geheral body of 
the accounts relating to the estates of this 


family.” In the case of Abhiram Goswami 
Mohant_v. Shyama Charan Nandi (12), 


~ *Page of 2 Q.~[Hd,1 
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their Lordships after referring to the find- 
ing that the proceeds of the property “have: 
all along been spent for the maintenance 
of the sheba of the said idol,” observed’ 
that “the mere fact of the proceeds of any- 
land being used for the support of any idol 
may not be proof that those lands formed 
an endowment for: the purpose [Muddun 
Lal v. Komul Bibee (10)] but it is a fact that 
may well betaken into consideration when, 
as in this case, the intention of the founder 
has to be gathered from an ancient docu- 
ment expressed, to say. the least, in ambigu- 
ous language.” 


In the present case, as stated above, the 
deities were established in temples about 
70 years ago, and there are cooksheds, 
nahabui-khana and out-offices for the 
debutter staff (gomoshta and priests, etc.) all 
enclosed within & big compound which is 
separate from the residences of the shebazts. 
Admittedly the rents are separately collect- 
ed inthe debutter cutchery located in the 
temple compound by a separate staff while 
the rent of the secular properties belonging 
to the family are collected by the agents 
of each co-sharer (or set of co-shureis) 
separately, The accounts and collection of 
the debutter estate are entirely separate; 
the receipts for rents of the debutter 
estate are granted, in the names of shebatts, 
by the collecting agents of that estate, and 
litigation in connection with the debutter 
properties is carried on by the’ shebaits as ` 
such. Admittedly the rents of the debutter 
estate have all along been and arestill 
being applied for the worship of the deities, 
and none of the co-sharers ever took any 
portion of the rents for his own use. We 
have discussed the evidence, and it would 
appear that some properties were ‘acquired 
expressly for deb sheba. Amalnamas weie 
taken in some cases by Peary Lal and Moni 
Mohun, the founders, as shebaits of thé 
deity and there are admissions of their 
suiccessors in some of the documents with 
respect to certain properties that they 
were dedicated to the deity. We have 
not come across any case in which proper- 
ties treated in this way for such a kng 
period have been held to be secular, mere- 
ly because with respect to a few ofthe 
properties the descendants of the founder 
have treated them to be secular. 


Reference was made on behalf of the 
respondents to the cases of Maharanee 
Brojisoondery Debea v, RaneeLuchmee Koon- 


[88 1, O. 1995] 
wart (20) -and Budh Singh Dudhuria v. 
Niradbaran Roy (21), in support of the con: 
tention that the taking of a property in the 
name ofa deity does not make it debutter, 
and that evidence of an endowment must 
be produced by those who allege that the 
property is inalienably tied up. In the 
first case the Maharajah, no ‘doubt, took 
the conveyance in the name of the deity; 
himself as shebait, but he dealt with the 
property as his own. ‘There were no priests 
appointed, there was no turn of worship and 
there was “nothing stated in any way to show 
that the Mahdrajah intended that the idol 
‘should be kept up for the benefit of his 
heirs in perpetuity ; and before it can be 
established the lands have been endowed 
in perpetuity, so that they can never be 
‘sold aud must be tied in perpetuity, some 
clear evidence of an endowment must be 
given. What are the objects of the endow- 
ment? None of the essentials of an endow- 
ment are stated. The Maharajah appears 
to have purchased the property in the name 
of the-idoi, and that is all. Then he 
“deals with the funds of the idol asif it 
were hisown property. There is no evi- 
dence -at all of any of the essentials of an 
endowment in favour of the dol.“ “It 
‘appears to have been a case of acquiring a 
propertyin the benami of the deity. ‘The 
Maharajah acquired it ostensibly in the 
mame of the deity, and then mortgaged it, 
his widow borrowed ‘money by way of 
‘conditional sale to pay -off the mortgage 
execiited by him, the conditional: vendees 
‘foreclosed the estate against the widow, and 
the suit to recover the property was brought 
47 years afterwards. ; 

‘The second case was that ofan alleged 
cHaritable trust. It was held ‘that the 
‘documents were ambiguous, there was 
-nothing to show that the grantee of the 
property was to‘hold as trustee, while, on 
‘the other - hand, there were words which 
-might be taken to indicate that the 
‘grantor contemplated that the grantee 
Should, out of his abundance, be charit- 
able to wayfarers and travellers :—“The 
plaintitf has not shown that for a long series 
_ of. years the property has been treated as 
trust property, or that it -has never been 
treated by the grantee as his own. Ithas 
not been shown, as it might have heen, if 
Tt was a trust property, that separate 


(20) 20 W.R.95 at p. 96; 15 B. L R. 176 Note; 4 


Sar, P. ©. J. 810 (P. C). 


$-°(21) 2 O, 5:5. 431 at p. 435, “0 T 
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accounts were kept ofthe debutter mahal, and 
that the income of these mahals was always 
expended for the purposes of the trust.” 
Reference was also made to a passage in 
the judgment ofthe Judicial Committee 
in Konwar Doorganath Roy v. Ram Chander 
Sen (19) cited above, where at page 
347* their Lordships observed :—" W here 
the temple isa public temple, the dedication 
may be such that the family itself could not 
put an end to it, but in the case of a family 
idol, the consensus of the whole family 
might give the estate another direction.” 
In the case of Gobinda Kumar Roy v. Deben- 
dra Kumar Roy (22), Rampini and Shari- 
uddin, JJ., following the above dictum, 
held that properties dedicated toa family 
idol may be converted into secular pro- 
perty by the consensus of the family. 
Where there is a consensus of all the 
members of the family there is no one 
to object to the diversion of the endow- 
ment to secular uses, but the question 


whether, in a case ofan absolute debutier, 


where the property is absolutely vested in 
deity, the successors of the members of the 
family, who give the estate another direc- 
tion, may not call in quéstion the diversion 
of the estate, did not arise nor was consider- 
ed by the Judicial Committee. In fact no 
question of ‘consensus of the whole family” 
arose in Konwar Doorganath’s case (19), as 
their Lordships observed in the very nex 
sentence :— 
“No question, however, of that kind arises 
in the present case.” It is to be observed 
that there is no suggestion that in the 
present case, properties were acquired in the 


‘benami of the deities by the founders for the 


benefit of the family, orto defraud any cred- 
itors. It is also to be observed that the ques- 
tion in the cases cited above arose with 
reference to the particular property which 
was dealt with by the founder or his heirs 
as personal property. In the present 
case the question arises with reference to 


‘properties which have not been dealt with 


as secular. The compensation money 
awarded in the land acquisition cases of 
1886 were misappropriated by the shebaits 
evidently by the consenstis of all the mem- 


‘bers of the family, and the mokarrari tei- 


ancy in two of the plots also appear to 

have been created by common consent. The 

said compensation money has not heen 
(22) 12 0. W., N. 98. 
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claimed in the suit, and-we do not think 
that all the properties claimed in the suit 
must be treated as secular merely because 
some other properties were treated in the 
past as secular by the shebaits, We are 
of opinion that these instances should be 
treated as abuse of trust on the part of 
the shebaits, and donot affect the charac- 
ter of the remaining properties if they 
have all along been treated as debutter. 

It is contended on behalf of the re- 
spondents that some indications of debutter 
are wanting in this case. It is urged that 
there are no turns of worship, and it does 
not appear that any pujari was originally 
appointed. There is no evidence that any 
pujari was originally appointed when the 
deities were consecrated about 70 years 
ago, but it must have been, because the 
parties being sudras the puja could not 
have been performed without a pujari. 
Provision for turns of worship does net{seem 
to be necessary in the present case because 
there are priests appoitited, and there is 
separate establishment for the debutter 
estate located on the thakurbati for manag- 
ing the debsheba. The shebaits acted 
jointly whenever occasion arose for any joint 
action being taken by themselves which 
could not be done by debutter agents, such 
as bringing suits for rent, until recently, 
when Radha Binode refused to do so and 
= denied the debutter character of the pro- 
perties. 

The last question is whether all the pro- 
perties in suit are debutter. Properties 
Nos. 1, 13, 17,18 and 26 are covered by the 
documents by which they were either ex- 
pressly acquired forthe deities or affirmed 
their debutter character. ; 

The learned Pleader for the appellant has 
placed before us certain other amalnamas. 

Plot No. 28 consisting of 3 bighas 12 cottas 
2 chitaks bearing a rent of Rs. 5-1-0 is 
covered by amalnama dated the 14th April, 
1853, granted to Peary Lal and Moni Mohun 
Mondat shebaits of Gopal Jew Thakur. 
With respect to holding No. 6 there is an 
amalnama dated the 13th September 1852 
(Ex. 9) granted to Gopal Jew Thakur's 
shebaits Peary Lalland Moni Mohun Mondal, 
area 17 cotias 10 chitaks at a rent of 15 
annas and three pies. See also kabuliyat 
of the same date [Ex. 25 (g)]), and rent 
receipt dated 28th June 1893 granted tp 
Gopal Jew Thakur's shebaits, Banke Behari 
Mondals and others (Ex. 1629). Item No. 21 
in the list of documents filed in Suit No. 
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206 of 1915 shows that “certified copy. of 
name registration” in holding Nọ. 6 under 
Permanent Settlement was filed in the suit, 
Holding No. 37, consisting of 6 bighas 4 
cottas 16 chitaks, rent Rs. 9-8-3, is covered 
by amalnama dateč the 27th April 1852 
granted to Gopal Jew Thakur’s shebatts 
Peary Lall and Moni Mohun Mondal, the 
kabultyat of the same date (Ex. 25a) and the 
rent receipts for 1892, 1893, 190Land 1903 
(Exs. 1622, 1623, 16-c, 16v, proved by Hem 
Sarkar) granted to owner “Gopal Jew 
Thakur’s shebaits Banke Behari Lall Mondal 
and others.”’ Item No. 22 in thelist of 
documents filed in Suit No. 208 0f1915 shows 
that “certified copy of name registration in 
holding No. 37 under Permanent Settle- 
ment” was filed in that suit. 

It is contended on behalfof the respon- 
dents that holdings Nos. 38,6and 33 had 
not been claimed in the suit though they 
are covered by amalnamas. The schedule 
to the plaint, however, does not give the 
numbers of heldings of all the properties 
claimed. Some are described by holding 
numbers, others by Municipal premises 
nunibers. It does not appear to which of 
the properties Gfany) mentioned in the 
schedule of the plaint they relate. 

Then there area largenumber of kabuliyat 
executed by tenants in favour of the shebaits 
of the deities, and rent receipts granted by 
them in respect of some holdings. For ins- 
tance, Ex. 18 (4) kabuliyat dated the 30th 
April 1875, was executed by atenantin favour 
of Gopal Jew Thakur’s shebait in respect 
of 4 cottas 10 chitaks 44 gandas of land 


. out of the lakhera; land “dedicated for the 


sheba of Sri Sri Iswar Debatas established by 
our ancestors.” There are 10 such register- 
ed kabuliyats containing similar description 
between the years 1890 and 3911 in favour 
of the shebaits (See Ex. 18 series). Then 
there are a large number of receipts by 
the shebaits tothe tenantsin respect of 
various parcels of lands (See Ex. 20 series), 
For instance Ex. 20-J. described the grantors 
as “Sri Sri Iswar Jew's shebaits Chandra 
Kumar Mondal and Nil Madhab Mondal.” 
The names of other Mondals as shebaits occur 
in other receipts. Inthe rent receipts Ex, 19 
series the name of the defendant Radha ` 
Binode appears along with those of other 
Mondals, and the property is described as 
“mahal debutter.” ‘There are also a large 
number ofrent receipts granted by the Collec- 
torate to the shebaits. For instance Ex. 16 
(27) dated the 23rd June 1892 describes the 
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“6wner” as Sri Sri’ Gopal Jew Thakur's 
shebatts Barke Behari Lal Mondal and 
others (rent Rs. 9-83) which relates ‘to 
holding No 37 consisting of 6 bighas 4 
catta 10 chitaks of land covered by amal- 
namas Ex. 10. These receipts cover a 
period of 27 years (from 1892 to 1918). 
Then there are rent decrees obtained by 
the Mondals including the defendant 
Radha Binode as shebaits of Gopal Jew 
Thakur against tenants [see Ex. 32 (b)] in 
the years 1904 and 1906.. i 


It appears from the evidence of both 
sides that a large number of documents 
were stolen from the debutter cutchery 
(office) Hem Sarkar, the gomashta of the 
' debutter estate, says “on return from home 
I found that all documents have been stolen 
from my cutchery within the temple” 
and that information was lodged with the 
Police, 
Kishori Lall Mondal (one of the shebatts) 
who further stated that everybody there 
said that this theft had been committed 
by defendant No. 1. Every body suspect- 
ed the defendant No. latthe time, I did 
not suspect him much, Radha Benode 
the defendant No. l says “eight or ten days 
after the theft of documents from the office 
within the compound of the temple I heard 
about it. The theft was not . committed 
by me. I haveno hand in it.” However, 


that may be,-the evidence shows that 


documents were stolen from, the debutter 
offices. It alsoappears that a large number 
of documents filed in Suit No. 206 or 1915 
were missing from the District Judge's 
Court. Hem, Sarkar says “In the previous 
suit ‘all the collection papers were filed 
by mein this Court. They were missing 
from the District Judges Court. Babu 
Debendra Bose applied for return of these 
- collection papers. They could not be found. 
A list of documents was filed in the case.” 


Debendra Bose, Pleader, has been 
examined and he says that he applied 
for- the return of documents in April, 
1919 and that che record mohurrir showed 
himon a reference to the record that 
a large number of documents were miss- 
ing and that on making enquiries he 
found the box empty in the office of the 
Ad.litional District Judge. Not a single 
document could be found inthe box and 
that all collection parpers were in the box. 

A copy of the list of the documents filed 
in Suit No, 206 of 1915 has been produced 
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this case and marked Ex. No. 17, We have 
referred to some of the items in the list. 
As stated above properties Nos.1, 13, 
17, 18, and 25 are identified with docu- 
ments showing their debutier character, 
but the mass of kabuliyats and rent receipts, 
rent decrees and amalnamas have not been 
identified with the other properties claimed. 
But all the properties claimed are under 
the management of debutier staff, so that 
all the properties are separately managed 


` and the income thereof appropriated to 


deb sheba. Hem Sarkar the gomashta says 
that he has been in the service of the 
debutter estate for the last 20 or 22 years 
and before him his elder brother made 
the collections, “I take my salary from 
the debutter estate. There are servants, 
priests, and durwans in the temple. They 
are also paid from the usufruct of the 
debutter estate. The temples are repaired 
with the said usufruct of the debutter 
estate. I pay rents and taxes for the pro- 
perties. In the previous suit all the col- 
lection papers were filed by me in this 
Court. They were missing from the Dis- 
trict Judges Court......[ know all the 
debutter properties. There were rent suits 
regarding the debutter properties, shebaits 
used to inspect the collection papers and 
jama-kharch kept by me Defendant No. 1 
and others signed them after inspecting 
them. In the previous suit I filed collec- 
tion papers signed by the defendant No. 1... 
Court of Wards took charge of the estate 
of defendant No. 1 and Gopi Krishna 
Mondal in 1280 or 1282. Court of Wards 


- did not take charge of the debutter proper- 


ties, I did not make any payment to the 
Court of Wards. I donot manage their 
secular properties. Defendant No. 1 ad- 
mitted those properties to be debutter. 
Defendant No. 1 now denies these proper- 
ties to be debutter. Other co-sharers still 
admit the properties to be debutter...... I 
say that the properties are debutier as all 
along collections have been made in the 
name of the idol and as the usufruct of 
the properties has been spent for the 
worship of the idol.” 
Kishori Lall Mondal (one of the shebaits), 
aged 60 years, says thut the sheba 
is performed with the usufruct from 
debutter properties. The disputed lands 
are debutter properties...... The entire in- 
come of the debutter estate is spent for 
deb sheba. Gopal Chandra Chakravarty says 
he. was the priest.in the temple from 1279 
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to 12:5 and his son has been priest for 
the last 20 years. We have already 
referred to theevidence of Radha Benode 
the defendant No. 1. He says he signed 
plaintsin suit for rents against tenants. 
“Hem Sarkar manages the disputed proper- 
ties for all the co-sharers...Hem Sarkar 
sometimes showed me the collection papers 
and jama-kharch. I cannot re-collect if I 
signed them...Hem Sarkar realized 16 
annas-share of the ‘rents regarding the 
disputed properties...I never took any share 
of the usufruct of the disputed properties. 
Puja and parban have been performed 
there. I gave evidence in Suit No. 206. 
I said in the previous case “the worship 
is carried on now asbefore.” I also said 
“there is no neglect or defect in the same.” 
The worship is still carried on in the 


ternple......... my father was a shebait of. 


the idols as lam one ofthe shebaits. My 
father wasa shebait of the thakur. My 
grandfather was also a shebait, After 
my father’s death the estate was taken 
charge of by the Court of Wards. I cannot 
say if the Court of Wards took charge of 
the disputed properties. I did not enquire 
if Court of Wards took charge of the dis- 
puted properties.” 

It will be seen from the evidence on both 
the sides that the disputed properties have 
all along been treated as debutter, and 
the income applied to the deb sheba. The 
parties have been-shebaits for generations. 
Hem Sarkar has been collecting rents of 
the disputed properties as debutter for at 
least 20 years and ‘before him his brother 
used to make. the collections. The Court 
of Wards took charge of the personal 
properties of Radha Binode in 1875, but 
not of the disputed -properties. That was 
about half a century ago. ‘The evidence 
of Kishori Mondal, aged 60 years, and 
Radha Binode. aged 57 years, shows 
that they never took the usufruct of the 
properties in dispute. Although, therefore, 
the properties (other than five) have not 
been connected with the documentary evi- 
dence, there is no doubt that they have all 
along been treated as debutter. We have 
the positive evidence of Hem Sarkar of such 
treatment for at least 22 years and there 
is no suggestion that the income of the 
properties in suit has at any time been 
applied for purposes other than deb sheba. 
Thereis also no doubt of the identity of the 
properties, because admittedly the income 
of all the properties have always.been ap- 
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propriated to deb sheba. It is true that the 
income of two properties not debutter, viz,, 
the rents realized from Sir Asutosh Mooker-~. 
jee and Babu Dwarka Nath Chakravarti 
are applied for deb sheba. Hem Sarkar 
says that he appropriated the said rents 
for deb sheba, asthe usufruct of the de- 
butter properties are not sufficient to cover 
the expenditure of the deb sheba, and that 
the Mondals pay something from their 
funds, when necessary, to meet the ex- 
penses of the deb sheba. The two pro- 
perties, however, are not claimed as de- 
butter. It issaid on behalfof the respon- 
dent that .the properties applied to the 
deb sheba have varied from time to time. 
But, excepting a portion of holdings- Nos. 
20 and 21-C which were made debutter by 
the partition deed of 1872 (2. e., about half 
a century ago), it does not appear that 
any other property was added as debutter 
since the time of the founders Peary Lall 
and Moni Mohun. 

So far as the compensation money award- 
ed under the land acquisition case of 1910, 
viz., Rs. 4772-12-0 (Item No. 16 to the sche- 
dule to the plaint) concerned, it is still 
in deposit in the. Collectorate, and Radha 
Binode says it was not allowed to be 
withdrawn because the award was in favour 
of the deities. That money can be with- 
drawn by the shebaitsifa declaration be 
made that it is debutter property. But the 
compensation money awarded in respect 
of 99 and 103, Russa Road, viz, Rs. 8,297 
and kg. 3,6,711-6-7 (Items Nos. 15 and 
14 of the schedule to the plaint) have been 


- withdrawn by each co-sharer according tó 


his share. There is no prayer for recovery 
of the sum withdrawn by each from him. 
There being no prayer for consequential 
relief, wo do notsee how we can make 
any declaration with respect .to' the said 
compensation, which, moreover, will be in- 
fructuous. - 

In the circumstances it is declared that 
all the properties mentioned in the schedule 
to the plaint except the Items Nos. I14and 
15 are debutter properties. Let the decree 
be drawn up accordingly. We direct that 
the parties do bear their own costs‘in 
both Courts.. 

The Government securities put in. by 
Narendra Nath Mondal as security for costs 
of this appeal will be returned to him. 

Z, K. . Appeal. allowed, 
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. CALCUTTA HIGH COURT. 
FULL BENCH. 
Rerexences No. 3 of 1924. 
May 6, 1925. 
Present:—Justice sir Hugh Walmsley, 
KT., Justice Sir Babington 
Newbould, Kr., Mr. Justice C. C. 
©- Ghose, Mr. J ustice Suhrawardy and 
Mr. Justice B. B. Ghose. 
-BECHARAM CHOUDHURI AND orHers— 
DEFENDANTS—-APPELLANTS ' 


in 
` 


a 


ae versus 
. PURAN CHANDRA CHATTERJI 


- AND oTHeRS—PLaINTIFFs—ResronvENTs, 
oe Tenancy Act (VIII of 1885), ss. 105, 109—Civil 
Procedure Code (Act V of 1908), s. 98, O. XXIII, r. 1— 
Letters Patent (Cal.), els 836—Application for settle- 
ment of rent—Withdrawal of application with leave 
to bring fresh suit, effect of —Surt, whether maintain- 
able—A ppeal—Difference of opinion—Procedure, 
Held, by the majority (Sukrawardy, J. dissenting), 
that when an application under s. 105 of the Bengal 
Tenancy Act for the settlement of rent is withdrawn 


with liberty to bring a fresh suit, a suit for enhance- 


ment of rent is barred by the provisions of s. 109 of 
the Bengal Tenancy Act. [p. 642, col. 1.] 

Por Suhrawagidy, J—The intention of the Legisla- 
ture under s. 93 of the C. P. O. is to uphold, a deci- 
sion under appeal or review, where the Judges are 
equally divided in opinion as toits correctness thus 
giving effect to the concurrent view of two Judges in 
preference to that of one Judge though the latter may 
be the Senior Judge composing the Bench. [p. 641, 


col. 1. 

` Per Walmsley, J.—In case of a difference of opin- 
ion batween the Judges ofa Division Court hearing 
an appeal the opinion of the Senior Judge prevails 
under cl. 36 of the Letters Patent of the Calcutta 
High Court. [p. 638, col. 1.) 

. Reference, in Letters Patent Appedls 
Nos. Zand 3:0f 1924 in Appeals from Orders 
Nos. 19 and*20 of 1923, against the orders 
of the Subordinate. Judge, Third Court, 
24-Pergannahs, dated the 7th August 1922, 
reversing those of the Munsif, First Court, 
at Baraset, dated the 8th October 1920, 


‘JUDGMENT OF THE DIVISION 
i . BENCH, 

è Walmsley, J.—[November 22, 1924].— 
These appeals are preferred by the de- 
fendants and they arise from suits brought 
by the landlord for rent and for enhance- 
ment ofthe existing rents. The landlord's 
claim was made under s. 7 of the Bengal 
Tenancy Act. 

“In the Record of Rights the tenures were 
deszribed as permanent, but gair mokurrart. 
The defendants asserted that the latter part 
of the’ entry was erroneous and that their 
. pants were really fixed. 

~ After the publication of the Record of 
Rights the landlord presented an application 
tigider s, 105 of the: Tenancy Act for the 
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settlement ofa fair rent on these tenures: 
but he withdrew the application and 
obtained from the Settlement Officer ‘an 
order permitting him to institute civil suits 
for the same purpose. 

Both the Courts below have held that 
s. 109 of the Tenancy Act does not bar the 
suits, on the ground that the application 


‘under s, 105 was withdrawn with permission 


to bring civil suits. On the merits, however 
they disagreed, in so far as the claim 
for enhancement is concerned. The First 
Court found that the defendants were 
entitled to a presumption under s. 50 of the 
Act, while the Appellate Court held that the 
defendants could not claim the benefit of 
that presumption. The result was that 
the latter Court remanded’ the suits to the 
First Court for the determination of fair 
rents. It is against these orders of remand 
aoe ss are directed. i 
e principal argument.on behalf 
defendants is that s. 109 of the i 
Act does bar the suits. Two other argu- 
ments were put forward; namely, that the 
status of the-defendants.was that of raiyats 
and that in Suit No, 2 at any rate the evi- 
dence as to uniformity of rent is conclusive: 
but on examination of the record it ap pears 
that one of these arguments was not set 
out in the memorandum of appeal, and that 
the other is disposed of by the Judge's ac. 
ceptance of the landlord's jama wasil baki 
Pe ee l 
n the principal question, reliance } 

placed by the landlord on the case of Saray 
Kumar Acharji y. Umed Ali (1). That-case 
however, is in opposition to other decisions 
ofan earlier anda later date. There is the 
case of Abeda Khatun v. Majubali Chow- 
dhury (2), followed by the case of Dino Nath 
Sikdar v. Anadi Krishna Dutt (3) in which 
the judgment was delivered by one of the 
Judges who decided Abeda Khatun's case (2) 
This later case is important because it shows 
that in the earlier case no emphasis was 
placed upon the absence of permission to 
withdraw, the point upon which Abeda 
Khatun's case (2), was distinguished in 
Saraj Kumar Acharji's case (1). Again . 
there is ‘the case of Susi Kanta Acharjya 


v. Salim Sheikh (4). 1 think, therefore, that 
da gg SENA 
330. L. J. 304. ' E Ee ERN 
Wor Ind. Cas. 873; 28 C. W.'N. 703; (1924) A. I 
ASAR GEE KEE © easar o. Won as 
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the -current of authority. is against the view 
jaken by the lower Appellate Court. So 
far as Iam myself concerned, morever, I 
am in the position that 1 was a party to 
the judgments in the case of Dino Nath 
Stkdar v, Anadi Krishua Dutt (3) and Sasi 
Kanta Acharjya v. Salim Sheikh (4), and I 
have not heard any argument which would 
induce me to change my views. 

It is said that we ought to refer the case 
to a Full Bench, but I venture to think that 
the decisions to which I have referred make 
that course unnecessary. 

In my opinion the appeals should be 
allowed, and the order of remand set aside. 
< My learned brother is of opinion that the 
appeals should be dismissed with costs. 
According to s. 36 of the Letters Patent as 
explained in the case of Bhaidas Shivdas v. 
Bai Gulab (5), my opinion prevails with the 
result that the appeals are allowed with 
costs and the plaintiff's suits for enhance- 
ment of rent are dismissed. The hearing 
fee in this Court is assessed at one gold 
mohur in each case, l 

Suhrawardy, J.—[November 22, 
1923.|—I adhere to the view adopted in the 
case of Saraj Kumar Acharji v. Umed Ali 
(1), to which decision I was a party. The 
matter was further considered on review 
from that decision and the same view was’ 
upheld. Itis not necessary to repeat the 
reason on which our opinion was based. ` 

I would, therefore, dismiss these appeals 
with costs. 





Walmsley, d .—([Janiary 8, 1924].— 
After we had delivered our judgments 
and intimated that, under s. 36 of Letters 
Patent, the opinion of the Senier Judge 
would prevail, we were asked to hear 
arguments on this last point. It was 
urged that the decision which I have men- 
tioned related only tó appeals from the 
Original Side of this Court. Itis true that 
the décision was in such an appeal, but I 
can find nothing in the wording of the 
judgment- to indicate that the rule is ap- 
plicable to one kind of appeal and not to 
another, 

. My learned brother has examined the 
authorities with elaborate care, and come 
to a different conclusion. It is only.on 
account of the clearness, as I think, of the 

(5) 60 Ind. Cas, 822; 48 I A. 181; 25 O. W. N. 605: 
45 B. 718; 40 M. L. J. 519; 33 C, L. J 488; 19 A. L. 
J. 409; 23 Bom. L. R. 623; 2 U. P. L. R. (P, C) 22: 
14 L. W. 7; (1921) M. W. N, 408; 29 M, l. T. 350; 30 
pl. da T. 149 (P, Q.) ih ; 
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decision by their Lordships that I venture. 


to differ. 
‘We cannot continue to differ ad infinitum 


as to the effect of our difference, so withmy . 


learned brother’s assent, I direct that my 
opinion shall prevail, and that the appeals 
shall be allowed. l 
Suhrawardy, J.—[Januray 8, 1924]. 
—We have differed as to the, order to 
‘bé passed in this case, my learned brother 
being for allowing the appeal while in 
my view it ought to be dismissed. Ap- 
parently and in accordance with the un- 
varying practice of this Court as well as 
all the other High Courts of India, 
this appeal should, be dismissed under 
s. 98 C. P. C., but it is argued, on the 
authority of the recent judgment of the 
Judicial Committee in the case of Bhaidas 
Shivdas v.-Bai Gulab (5), that this appeal 
should be decreed- in accordance with’ 
the judgment of the Senior Judge under cel; 
36 of the Letters Patent of 1865 governing 
this High Court. er TAK 
. Before considering the Privy Council 
judgment above referred to, it will be profit-' 
able to try and find the law as is to be 
found in the Letters Patent and the C..P. O. 
Clause 15 of the Charter provides for 
appeals within the High Court viz. from 
the judgment of a Judge of the High Court 


to a: Bench ofthe same Court.. Clause’ 16%. 


invests the High Court with appellate 
jurisdiction over the -Provincial Courts, 


Clause 36 regulates the procedure to:be. 


followed in thé case; among: others; of 
difference of opinion bétween two Judges of 
the Court forming a Division Beneh in the’ 
exercise of either’. appellate or ‘original. 
jurisdiction. -If this provision stood alone: 
the appellant's contention must : prevail 
but, cl: 44 makes all the. provisions of the 
Letters Patent subject to the legislative 
power ofthe. Indian Legislature which ` was 
vested with similar- authority by s: 22 of the’ 
Indian Councils Act, 1861.. It is, therefore. 
necessary to determine, if the Legislature 
has by any subsequent enactment modified. 
or superseded the provisions of cl. 36 of .the, 
Letters Patent. Mi 
- Section 96 of the C. P. O., allows ‘appeal 
not only from one, Provincial. Court .to, 
another but from a Provincial Court to.the 
High Court.which derives this jurisdiction, 
under cl. 16 of the Charter. It. has been 
held that s. 96, ©. P. C., concerns itself with 
cases not covered by cl. .15 of the Charter 
kut in the application. of the: jurisdiction 
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-vested in the High Court by cl. 16: Debendra 
‘Nath Das v. Bibudhendra Mansingh (6). 
‘If s. 96, C. P. C., refers to the jurisdiction 
.vested in the- High Court by cl. 16. of the 
Letters Patent, s. 98 whichis in the same 
“Part as s. 96 and a corollary to it a fortiori 
‘applies to such appeals. Section 117 of the 
"C. P. C., makes Part VII of the Code which 
-includes s. 98 applicable.to the High Court 
‘and s. 120 which excludes the applicability 
«Òf Gertain sections to the High -Court does 
mot mention s. 98 as one of them. It is, 
itherefore, legitimate to suppose that to the 
sextent to which s. 98, C. P. ©., is incon- 
-sistent with cl. 36 of the Letters Patent, the 
‘former has, by virtue of the power conferred 
‘on the Indian Legislture by cl. 44 of the 
‘Letters Patent superseded or modified the 
‘latter. ` No doubt s. 4, C. P. O. saves pro- 
Ivisions ‘of other laws, in the «absence of 
„specific provision in the Code abrogating or 
.superseding them. Such specific provision, 
‘so far as appeals to which the Code applies 
-are concerned, is to be found in s. 98 read 
-with'ss.-117-and 120 of the Code. This view 
“has been‘ consistently held by all the High 


:Courts‘in India and formed subject of con- . 


:sideration by the Full Benches of Calcutta, 
‘Bombay and Allahabad: Gossami Sri Sri 
Gridharijti Maharaj Tickait v. Purushotum 
:Gossami (T); Bhuta Jayatsing v. Lakadu 
.Dhansing (8) and Husaini Begam v. Collector 
:of' Muzaffarnagar (9). The Madras High 
. Court has also adopted this view: Narayana- 
sami Reddi v.. Osuru Reddi (10), It is re- 
_dundant tó observe that this practice has 
been invariably ‘and.uniformly followed by 
‘all the High Courts since the provision as 
‘now embodied in s. 98, ©. P. C., found its 
way into the law of procedure of the Civil 
“Courts of the land. In almost every volume 
vof the Law Reports, instances of the 
application of s. ¥8, C; P. C., are to be found. 
“In the: cases of Ahmadi Begum v. Mahasy 
iFarak Nath Ghosh (11) the question of pro- 


‘cedure was considered by Jenkins, C.. J., at | 
‘page 424* and in Krishen Dayal Girv. Irshad ` 


-Ali Khan (12), Mookerjee, J.,:at page 5381, 
(6) 38 Ind. Cas. 745; 43 O. 90 at p. 93. ane 
(7) 10 G. 814; 5 Ind. Dec. (N. 8.) 545. 


© (8750 Ind. Cas. 715; 48 B. 433; 21 Bom. L. R 


"6 Ind. Dec. (x. 5) 540. 
r (10) 25 M. 548. 


` 


. 011) 21 Ind. Cas. 233; 18 O. L. J. 399; 170. W. N. 


A173. |. 
E 12) 31-Ind: Cas. 965; 22 O. L. J. 525. 
*Page of 18 C. L. Jl Ed.] 
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(9) 11 À. 176; A. W. N. (1889) 27; 13 Ind. Jur, 316; 
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accepted the same view. I may. quote a 
few instances in this Court to show that 
the practice has been uniform since the 
Full Bench decision of Gossami Sri Sri 
:Gridhariji Maharaj Tickait v. Purushotum 
. Gossami (7) the authority of which has to 
‘some extent been weakened by Bhaidas's 
.case (5) but has not ‘been departed from 
. even after the promulgation of the Privy 
Council judgment in that case: Mohendro 
. Chandra Ganguli v. Ashutosh Ganguli (13), 
Lala Suraj Prosad v. Golab Chand (14), 
: Asutosh Roy v. Harinarain Singh Deo (15), 
“Ahmadi Begum . v. Mahasy Tarak Nath 
Ghosh (11); Krishen Dayal Gir v. Irshad Ali 
‘Khan (12), Amrita Lal Roy v: Secretary of 
State for India (16), Ram Narain Singh 
iv. Chhota Nagpur Banking Association (17), 
Chairman, Cossipore and Chitapore Munici- 
pality v. Corporation of Calcutta (18), Pro- 
“motha Nath Ral Chowdhury v: Sonrao Dasi 
‘Chowdhurani (19), Anilabala Chowdhurant 
‘vi Direndra Nath Saha (20), Mohini Kanta 
Saha v. Preo- Nath Neogy (21), Biman 
“Chandra Dutta v. Promotha Nath Ghosh(22) 
and Udoy Kumar Das v.: Katyani Debi (23) 
It'is now necessary to consider the 
‘judgment of the Privy Council in 
‘Bhaidas’. case (5). The suit out of 
-which the appeal arose was tried on the 
Original Side of the Bombay High Court 
There was an appeal under cl. 15 of the 
‘Letters Patent and the Division Bench, 
‘composed of two Judges, which heard it, 
uwas divided’ in opinion, the Chief Justice 
‚being for allowing the .appeal while the 
other léarned Judge was for dismissing it. 
The Court apparently in view of the pro- 
‘visions of s: 98, C. P: C., dismissed the apa 
‘peal. In this state of the facts, their Lord- 
‘ships of the Judicial Committee were of 
opinion, that's. 36 of the Letters Patent 
-applied to the case ands. 98 of the Code. 
The essence of their Lordships’ opinion is 


that in the appeal before them, s. 36 of the 
(13) 20 ©, 762; 10 Ind. Dec..fN. s.) 514. 
(14) 28 C.517; 5 O. W, N. 640. P 
(6) 3 © L. J. 143. ; 
(16) 46 Ind. Cas, 447; 35 C. L. J. 221; 22 CO, WIN, 
769; 28 ©. L. J. 51. l 
(17) 36 Ind. Cas. 321; 43 ©. 382... -E 
in 54 Ind. Cas. 337; 46 C. 910; 23 C. W. N. 727, 
19) 58 Ind. Cas. 327; 47 C. 1108; 31 © L. J. 468; 
24 O. W. N. 1011. ye? Ta 
(20) 65 Ind. Cas..57; 48 C. 577; 25 ©. W.N.178.° ~ 
. (21) 67 Ind. Cas. 381; 49 ©. 661; 36 ©. L. J. 309; 
(1922) A. I R. (C) 141. 
(22) 68 Ind. Cas. 94; 49 C. E86; 86 C. L. J. 295; .- 
(1922) A. I. R. (C.) 157. i. 
_ . (23) 69 Ind. Cas. 126; 49 C; 948; 35 ©. L. J. 92; 
(1922) A.T, R. (0.) 87. i i 
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-Letters Patent should -have been applied. 
Though that opinion was expressed in wide 
and unrestricted terms, it must be taken 
to be confined to the fact of the case be- 
fore them. Ft has been repeatedly urged, 
to avoid abuse of application of precedents, 
.to read a decision in conjunction with the 
facts of the case on which it is founded. 
The: danger of regarding a decision based 
on a particular set of circumstances which 
"were before the Judge's mind and formed 
‘the mould on which the proposition of law, 
‘however, broadly stated, was shaped cannot 
be overrated and the law on the matter 
has been authoritatively laid down in 
‘Kreglinger v. New Patagonia Meat & Cold 
Storage Co. (24) and Quinn v. Leathem (25). 
‘The Judicial Committee were considering 
-a caseunder the Letters Patent and it would, 
according to the accepted canons of appli- 
‘eation .of precedents, be misconstruction of 
their decision to extend its authority to 
-appeals under the O. P. C. which were not 
then under their Lordships’ consideration. 
‘This is patent from the arguments of Coun- 
‘sel at the bar who cited authorities relating 
-only to that particular class of appeals, 
‘This is also apparent from their Lordships 
‘remark that the proposition they were 
Jaying down was not novel in India. Had 
their Lordships intended that the view they 
were expressing was intended to qualify 
‘the interpretation put by the Indian High 
Courts on s. 98, 0. P. O., they would have 
‘surely expressed themselves in quite a 
: different language, foras I have observed, 
all the High Courts in India had been 
unanimous in construing s. 9%, O. P. C. 
contrary to their Lordships’ supposed opi- 
„niont Futhermore, their Lordships referred 
‘in support of their view, to three Indian 
cases the facts of which undoutedly in- 
_voked the operation of cl. 36 of the Letters 
. Patent. No reference is made to the Full 
-Bench decision of the High Courts in 
India holding s. 98, C. P. C., applicable 
to cases from the mofussil specially 
-that of the Bombay High Court. (from 
“which the appeal in Bhaidas’ [case (5) 
was taken to the Privy Council] passed 
shortly before. Bhuta Jayatsing v, Lakadu 
: Dhansing (8) in which the learned Chief 
Justice has so ably and thoroughly discuss- 
-ed the question as to put it beyond cavil. 
(24) (1914) A. O. 25 at p. 40; 83 L. J. Oh. 79; 109 

L. T. 802; 588. J. 97; 30 T. L. R. 114. 
` (25) (1901) A. C. 495 at p. 506; 70 L. J. P. O. 76; 
85 J. P, 708; 50 W. R., 139; 85 L, T. 289; 17 T. L.R, 
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case, 
-supplementary enactment of Act XXII of 


Letters Patent. 


‘coming from mofassil. 
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Now, with regard to thé.cases on which reli- 
ance is placed by the Judicial Committee.the 
cases from Allahabad and Madras were of 
appeals under cl. 15 of the Letters Patent. 
The reference to the Calcutta case, namely, 
the case of Nundeeput Mahta v. Alexander 
Shaw’ Urquhart (26) which was an appeal 


‘from the mofussil presents on the face of 


it some difficulty. But on closer examina- 


-tion it will be abundantly clear that the 


case supports the view pronounced by théir 


_Lordships while it does not militate against 


the view I am advocating, That case was 


. decided in 1870. The ©. P. C., then in 
‘force was Act VIII of 1859 which con- 


tained no provision in case of difference 
of opinion between the Judges hearing a 
This omission was supplied: by the 


1861, s. 23 of which for the first time laid 
down the procedure similar to that in s. 98, 
©. P.C. That Act was ,passed before the 
High Court's Letters Patent of -1862 .or 
1869 and is headed as not to be applic- 
able to Courts established by Royal Char- 
ter. After the establishment of the High 


-Court, therefore, there was ho pfovision 


governing such cases except s. 36 of the 
Though. Act XXIII of 
1861 was made by the rules of the High 
Court framed under its general powers 


‘applicable to. it, there was no enactment 


as contemplated by. cl. 44 of the Letters 
Patent by the Indian Legislature modify- 
ing cl. 36. Norman, C. J., was. therefore, 
right in saying: that the case before him 
was governed by cl. 36 of the Letters 
Patent. The provision contained in s. 23 


-of the Act KALII of 1861 was included 


in the C. P. O., of 1877, carried over to the 
Code of 1882 and reproduced in s. 98 of the 
present Code. It is, therefore, clear that 


when Nuxndeeput’s case (26) was decided, 


cl. 36 of. the Letters Patent was the only 
provision of law in force éven in cases 
This case, there- 
fore, is no authority for the proposition that 


cl. 36 of the. Letters Patent is still appli- 


ha ae 


cable to mufassil eases. ` 


-I may add that the right’ to prefer 4 


second appeal to the High Court is granted 


“by s. 100 of the C. P. C., and is also res- 


tricted in some cases by that Code, thus 


. virtually qualifying the general appellate 


jurisdiction of the High Court over Pro- 
vincial Courts conferred ‘by cl!-16 of -the 


(26) 13 W. R, 209; 4 B. Le R, A., 191 oa 


1 
le 
“ 
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Letters -Patent. 
- makes all the. provisions relating to ap- 

peals as contained in the Code applicable 
to the High Court and s. 120 does not ex- 
clude this specific] provision. 
_ (In this connection reference may bè made 
to. r.6 of O. XLVIL relating to . reviews 
where similar procedure is laid down. It 
is, evident that. the intention of the Indian 
Legislature is to uphold a decision, under 
appeal or-review, where the J udges are 
equally divided in opinion as to its correct- 
ness thus giving effect to the concurrent 
view of two Judges in preference to, that 
of one Judge though the latter may be the 
Senior Judge composing ‘the Bench. | 

For the reasons given above I am of 
opinion “that under € s. 98, C. P. C. these ap- 
peals ought to be dismissed: | 


Letters’ Patent. Appeals: came before 





Justice’ Sir N. R. Chatterjea, Kr., Justice’ 


Sir Ewart’ Greavés, Kr., and Mr. Justice 
Panton, and they referred. the cases to the 
Full Bench by the following’ , . 
ORDER OF REFERENCE.— 
[December l, 19247 —Ọne of.thé questions 
which arises in this appeal i is whether s. 109 
-of the Bengal Tenancy Act operates aš a bar 
to a suit for enhancement of rent by reason 
of a previous application under s. 105 having 
been withdrawn with liberty tò bring 
a “fresh suit. There is a conflict of decisions 
-on the point.. See Saraj Kumar’ Acharji 
“vy. Umed Ali (1) and Abeda Khatun v, 
Majubali 
Sikdar v. Anadi Krishna Dutt 
We ` think the. question should be re- 
fetred to a Full Bench for décision 
and we’ accordingly refèr the following 
question’ to the Full Bench. When ari 
‘application under s. 105° of the Bengal 
Tenancy Act for settlement “of. rent’ is 
Withdrawn with liberty’ to bring s'a fresh’ 
- Suit, whether a suit for enhancetnent of 
tent is’ barred’ by’ the provisions ‘of s. 109 
‘Of: the Bengal Tenancy Act. 
question arises in a second appeal (Mis- 
Gelldneous) the whole appédl‘is “referred 
“to the Full Bench. 
This order governs the connected, Appeal 
No: 3 of 1924: 





“Babu Shib- a Palit (assisted by 
_.Babu'Sarasija Kanta Palit), for the Appel- 
lants. 

Babu Rupendra Kumar Mitter. (with him 
Babu Dharmadas Sett), for the Respondents; 


ne | 


BECHARAM. GAAUDHURI. D. PURNA CHANDRA ‘CHATTERSI. 
Section 117 of ‘the Code `. 


_ them 


Chowdhury (2) aad Dino oa 
(3). 


‘As the 
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JUDGMENT OF THE FULL 
BENCH. 
Walmsley, J.—[May 6, 1921].—The 
question referred is as follows: —" When an 


application under: s. 105 of the Bengal 
Tenancy Act for settlement of rent is 
withdrawn with liberty to bring a fresh 
suit, whether a suit for enhancement of rent 
İş, barred by the provisions of s. 109 of the 
Bengal Tenancy Act.” 

There have been several conflicting deci- 
sions on the question but I do not “think 
it would serve any useful purpose to discuss 
or even to enumerate them. It is 
enough to say thatone set of decisions 
favours the view that an application under 
s. 105 (or s. 106) of the Tenancy Act, if 
withdrawn by permission ofthe Court, is 
to be regarded.as not having been made, 
while the other set proceeds ¢ onthe footing 
that the making of an application under 
either of those ‘sections, whatever be its 
fate afterwards, brings ‘into ‘operation the 
prohibition contained in s. 109 of the Ten- 
ancy., Act. 

The words of s. 109 are these: “ Subject 
to the provisions of s. 109A a Civil Court 
shall not entertain any application or suit 
concerning any matter which is or has 
already been the subject ofan application 
made, [suit instituted or proceedings taken 
under ss. 105 to 108 (both inclusive).”"] The 
provisions of s. 109A have no bearing on ’ 
the present matter. 

The words ‘subject of an application 
made’ seem to me so clear as to admit of 
only one interpretation, and that is that 
once an application is made, the Civil Court 
cannot entertain an application or suit in 
respect of thesame matter. It is of no conse- 
quence what happens to the application : 
it may be prosecuted to a conclusion, or 
abandoned, or dismissed ‘for default, or 
withdrawn by leave of the Court or w ithout 
the leave of the Court. It is the fact of the 
application being made, and not the manner 
of its disposal that las to be considered, 

The view that the presiding officer can 
prevent the making. of the application from 
producing the result by permitting its: with- 
drawal, involves the necessity of adding a 
gloss to the words of the section, and offends 
against the principle that the words of a 
Statute must be understood in their plain 
and ordinary meaning. 

' In my opinion, therefore, it is the making 
of the application that brings into play the 


prohibition of- 5. 109, andthe answer that 
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I would give to the reference is to that 
effect, namely, that if an application is 
made under s. 105 of the Bengal Tenancy 
Act, and subsequently withdrawn whether 
with or without the permission of the 
Court, a suit on the same subject-matter is 
barred by the provisions of s. 109 of the Ten- 
ancy Act; andas concerns the appeals which 
have given rise to the reference, I would 
allow them and dismiss the suits as not 
maintainable. The plaintiffs must pay the 
costs of the other side in all the Courts. The 
hearing fee in this Court for all the hearing 
is assessed atten gold mohurs for the two 
appeals. 

Newbould, J.—(|May 6, 1925)].—Iagree 
that the question referred to this Full 
Bench should be answered in the affirma- 
tive for the reasons given by my learned 
brother Walmsley, J. in the judgment 
which he has just delivered. 

I was one of the Judges who held in the 
case of Mohammed Ayejuddin Mia v, Prodyot 
Kumar Tagore (27), that a suit lies to cor- 
rect an entry in a finally published Record 
of Rights and that the fact that an applica- 
tion under s.106 ofthe Bengal Tenancy 
Act was withdrawn does not bar the juris- 
diction of the Civil Court to deal with the 
matter. In the judgmentin that case no 
reasons are given for that decision. I have 
no doubt.that the reason is that, at the time 
of hearing, the decisions of this Court were 
all one way. 
Tulsi Singh (28), it had been held that an 
application under s. 105 which had been 
withdrawn must be treated as non-existent. 
That decision appears to have been followed 
without question until doubt was thrown 
on it bhy the judgment in the case ‘of 
Abeda Khatun v. Majubalt Chowudhury (2). 
This case was decided a short time before the 


hearing of the case of Mohammed Ayejud- 


din Mia v. Prodyot Kumar Tagore (27), and 
had not been reported. Had we been 
aware of that decision our judgment would 
certainly have contained some reference to 
the law on this point. The pointis men- 
tioned as subsidiary tothe question whether 
a civil suit lies to correct an entry in the 
Record of Rights. It was contended on behalf 
of the appellant in that appeal that s. 106 
of the Bengal Tenancy Act provided an 
exclusive remedy. After discussing the 
rulings on this point we desided it 
against’ the appellant without any fur- 


(27) 61 Ind. Cas. 503; 48 O. 359; 25 0. W, N. 13. 
(23) 18 Ind, Oas. 130; 40 O. 428; 17 0, W, N, 467, 


BEOHARAM OMAUDHURI v. PURNA CHANDRA GHATTERJI: 


In the case of Chiodith v.' 
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ther mention of the subsidiary ques- 
tion which is identical with the subject of 
the present Full Bench Reference. Now 
that I have considered this question more 
carefully and am no longer bound by the 
authority of previous decisions I have no 
doubt as to the meaning of s. 109 of the 
Bengal Tenancy Act. It clearly bars a suit 
for enhancement of rent in a Civil Court 
after an application has been made under 
s. 105 of the Bengal Tenancy Act for settle- 
ment of rent even though that application 
has been withdrawn with liberty to bring a -> 
fresh suit. 

1 also agree with my learned brother 
Walmsley, J. that the appeals should be- 
allowed and the order of remand set aside. 

C. C. Ghose, J.—|[ May 6, 1925 ].—The 
facts of the case giving rise to this Full- 
Bench Reference are set out in the judg- 
ments of Mr. Justice Walmsley and Mr. 
Justice Suhrawardy dated the 22nd” 
November, 1923, and it is, therefore, un- 
necessary for me to set out the same 
again. The learned Judges differed as to 
the proper construction of s. 109 of the 
Bengal Tenancy Act and thereupon there 
was an appeal under s. 15 of the Letters 
Patent. The learned Judges who heard the 
Letters Patent appeal were of opinion that 
having regard to the conflict of decisions 
on the question of the proper interpretation 
ofs. 109 of the Bengal Tenancy Act, the’ 
following question:should be referred to the 
Full Bench: “When an application under 
s. 105 of the Bengal -Tenancy Act for settle- 
ment of rent is withdrawn with liberty to 
bring afresh suit, whether a suit for en- 
hancement of rent is barred by the provi- 
sions of s. 109 of the Bengal Tenancy Act.” 
This Reference came on for hearing before 
us on the 27th April. There is no doubt 


- that there has been a conflict of decisions 


on the question: [see the cases mentioned 
in the order of the referring Judges and the 
case of Sasi Kanta Acharjya v. Salim 
Sheikh (4).] 

The question depends on the proper con- 
struction of s.109 of the Bengal Tenancy 
Act which runs as follows:— _ 

“Subject to the provisions of s. 109A, a 
Civil Court shall not entertain ‘any applica- 
tion or suit concerning any matter which 
isor has already been the subject of an 
application made, [suit instituted or pro- 
ceedings taken under ss. 105 to 108 (both 
inclusive).”’] 

Now, it is settled law that in construing’ 


» 
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“the words of a Statute one must give to them 
their plain, grammatical, natural and ordin- 
ary meaning and, in my opinion; construing 
this section according to thé rule indicated 
above, it would follow that once a matter is 
or has been the subject of an application 
made under s. 105 of the Bengal Tenancy 
Act a Civil Court cannot entertain an appli- 
cation or suit in respect of the same matter. 
In my view, it is wholly immaterial for the 
purposes of construction of s. 109 whether 
the application referred to above has been 
withdrawn with or without the leave of the 
Revenue Officer under s. 105 or whether the 
application has been disposed of on its 
merits by the Revenue Officer. I, therefore, 
agree with Mr. Justice Walmsley in the 
answer which he proposes to give to the 
question referred to the Full Bench and in 
the order made by him. 

Suhrawardy, J.—[May 6, 1925].—I 
have the misfortune to differ from my 
learned brothers in the answer proposed to 
be given to the Reference, 

The sole question before us is, where an 
application under ss. 105 to 108, Bengal 
Tenancy Act,is made before the Revenue 
Officer and withdrawn with leave to bring 
a fresh ‘suit’, can the matter in dispute form 
the subject of a civil suit. I am not con- 
cerned with cases of withdrawal without 
leave or dismissal for mnon-prosecution of 
such application. I shall, therefore, con- 
fine myself to the consideration of the law 
as applicable to the facts of the present 
sult. 

By giving liberty to bring a fresh ‘suit’ 
I take it that the Revenue Officer meant to 
permit the applicant to present a fresh 
application before him. What is the effect 
of such an order? Whenasuitis allowed 
to be withdrawn with leave to bring a fresh 
suit under O. XXIII, C. P. O., it should be 
regarded as never brought. Itis available 
for no purpose. It does not save or give 
fresh start to limitation; nor does it afford 
a fresh cause of action. ; 

Now, s. 109, Bengal Tenancy Act, shows, 
as it has been held, that the aggrieved 
party has under the law two alternative 
remedies. Hecanapply under ss. 105 to 
108 before the Revenue Officer or he can 
bring a civil suit for the same purpose. 

By obtaining leave to make a fresh appli- 
' cation, he has lost none of these remedies. 
He can, therefore, if he does not exercise his 
right to apply to the Revenue Officer, have 
recourse to the Civil Court, 


LIMBASI RAVIT MAJARË V. RAHI RAWIT MATAR, 


43: 


The policy of the law seems to be. that a 
party should not have two co-existing rights; 
he may either apply to the Revenue Officer 
or bring a civil suit. Where both the rights 
exist and the former right is not exercised, 
there is no reason why the latter right should 
be denied to him. In my opinion the an- 
swer to the Reference should be in the 
negative. The second appeal should ac- 
cordingly be dismissed. ; 

B. B. Ghose, J.—[May 6, 1925)— 
agree with my learned brother Mr. Justice 
Walmsley, that the answer to the ques- 
tion referred to us should be in the. 
affirmative, I had expressed my opinion 
previously in the case of Sasi Kanta 
Acharjya v. Salim Shaikh (4), that the plain 
meaning of the words in s. 109 of the Bengal , 
Tenancy Act should be given effect to, and 
the argument addressed to us has not con- 
vinced me that I should alter my opinion 
and that the ordinary rule of construction 
of a Statute should be departed from in this 
instance, 


Z. K. Appeals allowed: 


Suits dismissed. 





BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 553 or 1923. 
January 27, 1925. 
Present:—Sir Norman Macleod, KT. 
Chief Justice, and Mr. Justice Crump. a 
LIMBAJI RAVJI HAJARH—Puaintivrr— | 
APPELLANT aa 
VETSUS : 
RAHI RAVJI HAJARE—Dsrenpant— 
RESPONDENT. 


Contract Act (IX of 1872), ss. 64, 65—Speerfie ` 
Relief Act (I of 1877), s. 41—Minor—Alienation of: tiii 
minor's property by unauthorised person—Sutt.-by esas + 


minor to recover property~-Refund, whether can be 


directed—Discretion of Court—Hindu Law—Guar- | ` 


dianship--—Step-mother, position of. 

Sections 64 and 65 of the Contract Act are not 
applicable to cases of contracts which are void ab | 
initio. [p. 644, col. 2.] 4 

When an alienation which a minor seeks to avoid 
on coming of age has been made by some one who was 
prima facie entitled to bind the minor, he is bound 
to refund the purchase-money when his estate has ~ 
benefited by it, or to hold the property charged with 
the amount of the debt from which it has been 
freed by the sale. [ibid.] ‘ 

Under the Hindu Law the step-mother is not & 
person prima facie entitled to bind her minor step- 
son's estate. A transaction by her with respect to 
the minor's property is not voidable but void. [ibid, 

Where a minor seeks to recover property alienate 
by an unauthorised person, the Qourt has a discree -- 


-” ` 


"Rs. 


necessity. -Was irrelevant, 
h question arises whether the plaintiff should 


ae 
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tion: to “direct that the minor should refund that 
portion. ‘of: the consideration ‘for - the alienation by 
ee his estate or himself had benefited. |p. 649, 
co z 
(Case-law considered.) 

‘Second appeal from a, decision of the 
District Judge, Satara, in “Appeal No. 578 
of 1921, confirming the decree passed, by the 

ubordinate Judge at Islampur, in’ Civil 
Suit No. 528 of 1920. 

Mr. K. N. Koyajee, for the Appellant. ° 

Mr. P, B. Shingne, for the Respondent. 

ws .JUDGMENT. 

‘Macleod, C..d.—The plaintiff filed 
this Suit to recover. possession of the plaint 
land which. had .belonged to his father, and 
had been mortgaged by him to one Tatya 
Dada. -On his father's death the plaintiff, 
then aminor came under the protection of 
hig .step-mother. She redeemed the mort- 
gage, -and sold’ the land to. the father of 
defendants Nos, 2 and 3 who in his turn 
sold 1t to defendant No.4. Plaintiff claim- 
ei that his step-mother had no authority 


“to dispose of his property. 


Defendant No.4, who alone contested the 
suit, pleaded that the step-mother was the 
guardin of the plaintiff. during the minor- 
ity, that the lands were sold for legal 
necessity topay off the mortgage and pro- 


` vide for the marriage expenses of the plaint- 


iff, and. consequently the sale was binding 
on the-plaintilf. ‘Ifit-was held to be not 
binding, the defendant should be awarded 
800 the consideration for the sale deed 
and Rs: 100:spent by-him on improvements. 


The. Trial. J udge held that.the step-mother- 


was not the natural guardian of the minor 
that the sale-deed was.effected for legal ne- 
cessity that Rs. 100.had not been spent on im- 
provement that the suit was in time, and on 


those. findings dismissed the suit with costs. . 


In: appeal, the only, issue argued was 


whether: the sale.. was for the minor's ‘bene- 


fit... The. District J udge found the issue 
in the affirmative and dismissed the appeal 
wath. costs. 
sale’ was 
a aaa “was entitled to have g 
aside..- D 

The, j issue- Ga the SA was for leal 
But. then . “the 


by an unauthorised person. 
Set 


recover the property, without. restoring- to 
the “present purchaser the benefit which 
had accrued tó him by the’ BE effected by 
hiş;+step-mother: 


. xWe have been slard to ss. 64 and 65 


ofthe Indian Contract Act, and it has been 


LimBAgt RAVIt Hadar v. Ralic RAVII HAJARE. 


We are ofopinion that, as the. 
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argued that on the analogy of those sections. 
a minor who seeks to avoid a sale of ‘his 
property by some one who had no power | 
to sell must restore any benefit he has re- 
ceived from the unauthorised sale. But 
when a contract’ is void ab inito as in. this 
case, those sections are not -applicable. 
There is the following passage to the notés. 
under s. 64 in the latest Edition of Pollock 
and Mulla at page 355: "It does not fol- 
low however that a minor is entitled to. 
both repudiate his agreement and to, .re-. 
tain specifie property “which he has acquir- 
ed under it, or to recover money after. 
receiving for it value which cannot. be. 
restored. General principles of equity, 
seem incompatible with such a result and, 
it would certainly be contrary -to. English. 
authority.” Butin one of those authorities, . 
Nottingham Permunent. Benefit’ Building’ 


Society’ v. Thurstan (1) it was held, by the- 


House of Lords, approving the decision of- 
the Court of Appeal, that the mortgage by.. 
the female in fact was void under the In- 
fants .Relief Act and that the Society, was 
not entitled to any re-payment of the, ads. 


‘vances made to her, Lord Romer, L. J., in the 


Court of Appeal said “the short answer is, 
that a Court of Equity cannot say it is. 
equitable to compel a person to pay any. 


` moneys in respect of a transaction which, 48: 


against that person, the Legislature has 
declared to be void.” 

When, however, the sale or mortgagé. 
which a minor seeks to avoid on coming. 
of.age has been.made by some one who was 
primu facte entitled to bind the minor, he. y 
15. bound to refund the  púrchase-money. 
when his estate has benefited by it, or to. 
hold the property charged with the amount: 
of the debt from which it hasbeen freed 
by. the sale. Mayne, 9th. ‘Edition, s, 220. 
and the authorities there cited. But, the. 
step mother of the minor cannot be said to 
be a person prima facie entitled to. bing. 
him; and her transaction . with the minor's 
property was not voidable but void. | . 

‘In Mohori’ Bibee v. Dharmodas Ghose. @) 
it was held by, the Privy Council that a 
minor was incompetent. to contract on, the 
true construction of the Indian Contract 
Act, so that a mortgage made by a minor 
was void.. The géneral current of decisions- 
in India had been that the contracts of 


(1). (1903) A. C. 6:72 L. J. Ch. 134: 7 J.P. 129. 51 
W.R. 273; 87 L..'T. 529-19 T. L. R.5 

(2). 30 Ó. 539; 5 Bom. L. R. 421; 4 6, wW. N. ad; 
30 J. A. 114; 8 Sar. P. C. J. 374 (P. C.). 
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infants were voidable only. Their Lordships 
-then considered’ whether the minor on 
. avoiding the mortgage should be ordered to 
-refund the mortgage money in the follow- 
‘ing passage at page o49*: “Another enact- 
‘ment relied upon as a reason .why the 
‘mortgage-money should be returned, iss. 41 
‘of the*Specific Relief Act {I of 1877), which 
-isas follows:—‘Section 41. On adjudging 
“the cancellation of an instrument, the Court 
may require the party to whom such relief 
‘is granted to make any compensation to 
the other which justice-may require.’ 
tion 38 provides in similar terms for a case 
“of: rescission of a contract. These sections, 
“nd: doubt, do give a discretion to the Court, 
“but the Court of first instance, and subse- 
quently the Appellate Court, in the exer- 
-éise of such discretion, came to the conclu- 
- sion- that under the circumstances’ of this 
‘ease justice did not require them to order 
“the ‘return by the respondent of, money 
advanced to him with full knowledge ofhis 
“infancy, ahd their Lordships ‘see no reason 
-‘for interfering with the discretion so exer- 
cised: 4 
~ In Nathu v Balwantrao(3) a Hindu mother 
while -her adopted son was a minor and had 
-al-guardian of his property. appointed: to 
-him by the Court, alienated some [of the 
-minor’s ‘property, treating it as’ her own, 
-At the inistance’of the minor'on -attaining 
-majority - thé sale was set aside and though 
‘it was“ proved that the purchase: money had 
‘been applied: by the mother’ in payment-of 
-debts for which the plaintiff was lable, the 
~ Court: refused to order him to refund the 
purchase money to the defendant. Chanda- 
‘varkar, J., referred to Ram Tuhul Singh V. 
Biseswar Lall Sahoo (4) where their'Lord- 
“ships said: “It ‘is not in’ every case in 
- which’ a man has benefited by the money of 
' another-that an obligation to. repay. that 
money arises. The question is not to be 
determined: by nice considerations of what 
maybe fair or proper according to the 
_ highest morality. To support such a suit, 
there must be an obligation, express orim- 
plied. to repay.’ But the Specific Relief 
. Act had not been enacted when that ‘case 
was’ decided,- and it was not referred to in 
_Mohori -Bibee v, Dharmodas Ghose (2). ' 
G) 27 Bom. 390; 5 Bom. L. R. 301. 


3 (1875) 2-1. A 13Lat p. 143;.23 W. R. 305; 15 
R. 208; °$ Sar. ‘P.O. J. 477; 3 Suth. P.O. Ji 188 
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‘ 6) oe 181: 5 Bow. i R. 916. 
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In Dattaram v. Vinayak (5) it was held 
that the administrator. of a minor; appoint- 
ed under 'Act XX of 1864, could not sell 
immoveahle property’ held by the minor 
as a mortgagee in possessidn without 
the previous sanction of the. Court,-’But 
on the: question whether the minor 
on avoiding the transaction should restore 
the benefit accruing to him thereunder, 
Chandavarkar, J., referred to’ the: deci- 
sion in Mohori Bibee: v. “Dharniodiis.Ghose 
(2),as an authority for «the’-préposition 
that the circumstances of a case may be: 


“such that: having ‘regard to s: 4168 the. 


Specific Relief Act the’ Court may on ad=- 
judging the cancellation- of- an -instrumênté 
require the party to whom such: reliefstis 
granted-to make any conipensation‘‘to’ the 


“other which justice may.- require. ‘We 


think, therefore, that we have a discretion 
in this case’ when ‘setting aside the sale%of 


the suit property to make it a condition 


‘that the plaintiff should refund Rs “800, 
whichis the amount: by which- his A 
and ‘himself were benefited” The: plaintiff 
would have been respdnsible on his-éoming 
of age for the repayment of the’ mortgage 
debt and hé has certainly -benefited “hy. ‘the 
amount spent by his: step- -mother ‘on="ltis 
It was-not uiinatural: that "his 
step- -mother should have ‘thought’ that “She 
was entitled to act as she. did in his. interest, 
and she could not have. been ‘ expected tto 
know that she ought to have applied | to! the 


‘District Court for the ‘appointment of a 


‘guardian. If she had‘made’the -application 
she would ‘have had to pay the costs oub‘of 
the minor's estate: Therefore, in the exércise 
of our discretion we impose on the-plaint 
iff as the conditjon'on which he'is entitled 
to recover the suit property ‘from theitäe- 
fendant that he should refund ‘Rs. -800 
within two months after the record ‘reaches 
the Trial Court. The appeal is allowed-and ` 
a decree will be issued in terms of our judg- 
ment. In the ‘circumstati¢es of’ the -case 
there will be no order as to’ cobts: ‘through- 
out.. $ 

ee J ea agree, 

Z. Appeal allowed, 


# 
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. - Evidence Act (I 
` proof of—Inam statement, admissibility of—Inam 
~ Register—Presumption of inquiry by Commissioner. 


= | LÅ. 27; 8Sar. P. GC. J. 367 (P. C} and 


Bað- 


MADRAS HIGH COURT. 
SEcoND CIVIL APPEAL No. 136 or 1921. 
November 6, 1924, 
Present:—Mr. Justice Ramesam. 
KANDALAM KRISHNAMACHARYLU 
AND ANOTHER—-PLAINTIFFS— 
APPELLANTS 


Versus 
SATHULARI VIJAYASARATHI 
Minor BY MOTHER AND GUARDIAN RANG- 
AMMA. anp oTHERS—DEFENDANTS— 
RESPONDENTS. kan, 
of 1872), ss. 82, 35—Relationship, 


An inam statement is irrelevant and inadmissible 
in evidence for proving relationship, where the person 
making the statement was inno way related to the 
family concerned and is not proved to have had any 
special means of knowledge. [p. 646, col. 2.] 

Shahzadi Begam y. Secretary of State for India, 


` 34 C. 1059; 9 Bom. L. R. 1192; 6 C. L. J. 678; 2M. 


L. T. 439; 34 I. A. 194 (P.O), Sangram Singh v. 
Rajan Bahi, 12 C. 219; 12 I. A. 183; 4 Sar. P. C. J. 


: 676; 6 Ind, Dec. (N. s.) 149 (P. C.), Jagatpal Singh v. 


Jageshar Baksh Singh, 25 A. 143; 7 C. W. N. 209; 30 
ham Lall 

Singh v. Radha Bibee, 4 O. L. R. 173, distinguished. 
An Inam Register embodies the conclusions of the 

Inam Commissioner on such enquiry as he chooses 


to make upon the statements filed before him. The 


‘presumption is that Inam Registers embody the 
‘findings of the Inam Commissioner after such investi- 


' gation. There is no rule prescribing the extent of the 


investigation to be made by him. [p. 647, col. 1.] 

Pir Pacha Sahib v. Mohammad Ruhim-ud-din 
Sahib, 77 Ind. Cas. 777; 19 L W.174; 46M L. J. 245; 
(1924) M. W. N. 217; (1924) A. IL R. (M) 491; 34 M. 


L. T. 347 and Arunachellam Chetty v. Venkatachala- 


pathi Guruswamigal, 53 Ind. Cas, 288; 43 M. 253; 37 M. 
L. J.460; (1919) M. W. N. 850; 17 A. L. J. 1097; 10 
L, W. 642; 26 M. L. T. 479; 24 O. W. N. 249; 46 I, A. 


204; 22 Bom. L. R. 457 (P. O), relied on. 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Ellore, in A.S. No. 83 of 1920, preferred 
against that of the Court of the Addi- 
tional District Munsif, Narasapur, in C, 5. 
No. 105 of 1917. l 


Mr. G. Lakshmanna, for the Appellants. 

Messrs. A, Krishnaswami Iyer, M. Nara- 
simham and V. Govindarajachart, for the 
Respondents. 


JUDGMENT. —The plaintiffs are the 
appellants before me. The suit was brought 
by them as reversioners: to recover posses- 
sion of certain properties alienated by the 
widow of last male owner. The last male 
owner was one Vijayasaradhi who died in 
1867, He died while he’ was a minor. 
the year of his death, the two alienations 
in question were effected on behalf of the 
widow by her father by Exs. I and II, Two 


In | 


. RANDALAM KRISHNAMACHARYLU Y. SATHULART VIJAYASARATHY, [88 I. C. 1925) 


“ points arose for decision in the case (1) whe- 


ther the plaintiffs are the reversioners of 
Vijayasaradhy, and (2) whether the aliena- 
tions are binding on thereversioners. The 


' District Munsif decided both the points in 


favour of the plaintiffs and gave a decree. 
On appeal the Subordinate Judge found 
both the issues.against the plaintiffs and 
dismissed the*plaintiffs’ suit. Hence the 
plaintiffs have filed this second appeal. 

In second appeal both the findings of the 
Subordinate Judge are attacked before me. 
Taking the first point, namely, that. of 
reversionership, the Subordinate Judge 
found that two of the inam statements relied 
on by the District Munsif, namely, Exs. A 
and C were irrelevant and were wrongly ad- 
mitted by the District Munsif. I think the 
Subordinate Judge is right in this. These 
inam statements, Exs. A and C, purported 
to be filed on behalf of Butchamma, but were 
actually signed by Komandur Krishnama- 
chari, her brother’s son. It is true that 
one of these Ex. C contains statements 
purporting to be made by her, but the 
fact remains ‘that Exs. A and O were 
signed only by him and there is no 
other evidence to show that she actually 
dictated the contents to him or got them 
written under her directions and so on as in 
Shahzadi Begam v. Secretary of State for 
India (1). Krishnamachari is not a mem- 
ber of the Kandalam family with which we 
are concerned, nor has he married a mem- 
ber of the Kandalam family. That being 
so, his statement, unless there is other 
evidence that he has special means of know- 
ledge, isnotrelevant. Vide Sangram Singh 
v. Rajan Bahi (2) and Jagatpal Singh v. 
Jageshar Baksh Singh (3) and Taylor on 
Evidence. s. 636. The case of Sham 
Lall Singh v. Radha Bibee (4) relied on 
by Mr. Lakshmanna cannot help him. 
There it was shown that the person whose 
statement was sought to be admitted was a 
family priest. This corresponds to evidence 
that he had special means of knowledge. 
In Suraj Bali v. Tilok Chand (5) the depo- 
neut was the son-in-law ofthe family. That 
falls within the rule stated above and can- 
not help in this case, where the person was 

(1) 340 1059; 9 Bom. L. R. 1192; 6 C. L. J. 678: 
2M. L. T. 439; 341. A. 194 (P. 0). 

(2) 12 C. 219; 12 I. A. 183; 4 Sar. P. O. J. 676; 6 Ind. 
Dec. (N. s.) 149 (P. OO). 

(3) 25 A. 143; TO. W. N. 209; 30 I. A. 27; 8 Sar, P. 
O. J. 367 (P. C.. 


(4) 40. L. R. 173. 
(5) 36 Ind. Cas, 66; 3 O. L J. 327. 
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-only connected or related through the 
, marriage of some other and not his own 
‘marriage to the family in question. 

The next complaint made against the 
Subordinate Judge’s judgment en the first 
. point is the manner in which he dealt with 
Ex. B. Exhibit B is an Inam Register. As 
to this the Subordinate Judge says: “There 
is obsolutely nothing to show that there 
was an enquiry by the Inam Commissioner 
_ as to the correctness of the pedigrees pro- 
duced on behalf of Butchamma and that 
. any decision was arrived at by him.” I 
think the Subordinate Judge is wrong in 
this statement As pointed out in Pir 
Pacha Saheb v. Mohammad Ruhim-ud-din 
Saheb (6) the Inam Register embodied the 
. ‘conclusions of the Inam Commissioner on 
such enquiry as he chooses to make upon 
the statements filed before him. The pre- 
. sumption is that Inam Registers in the 
- country embody the findings of the Inam 
Commissioner after such investigation. 
There is no rule prescribing the extent of 
the investigation to be made by the Inam 
Commissioner. In Arunnachellam Chetty v. 
Venkatachalapatht Guruswamigal (7) the 
- Privy Council have pointed out that the 
Inam Register is “a great act of state” 
and is entitled to very great weight. It 
may be in particular cases some reasons 
may be given why the Inam Register might 
be discounted; but the particular reason 
given by the Subordinate Judge in this 
case is noreason at all, for he expects some 
proof that the Inam Commissioner made 
some actual enquiry, a proof which is im- 
possible and a proof which cannot be ad- 
duced ; whereas, as pointed out in Pir Pacha 
Saheb v. Mohammad Ruhim-ud-din Sahib 
(6) the presumption is that he made such 
an enquiry. Secondly, the Subordinate 
Judge says: “There is absolutely nothing 


to connect the plaintiffs with Kandalam | 


Raghavacharyulu referred to in the 4th 
sheet of Ex. B.” In this again, I think, he 
is wrong and he has not applied his mind 
to the facts and documents in the’ case. 
Raghavacharyulu is another co-sharer ac- 
cording to Ex. B. The evidence on behalf 
of the plaintiffs shows that the share then 


enjoyed by Raghavacharyulu and his bro-- 


(6) 77 Ind, Cas.777; 19 L. W.174;46 M. L J. 245: 
(1924) M. W. N. 217; (1924) A. I. R.(M.) 491; 34 M. L. 
x i. , 

7) 53 Ind. Cas. 288; 43 M. 253; 37 L. J. 460; (1919) 
M. W. N. 850; 17 A. I. J. 1097; 10 L. W. 642; 28 M. L. 
T. 479; 24 O. W. N, 249; 46 I. A. 204; 22 Bom. L. R. 
457 (P. ©). 


847 


ther Ananthacharlu are now enjoyed by the 
two plaintiffs, and unless these witnesses 
are disbelieved, it is impossible to say 
that the Raghavacharyulu in the Inam 
Register is not connected with the present 
plaintiffs. | 

Iam, therefore, constrained not to accept 
the finding. of the Subordinate Judge on the 
first issue. Ifthe case cannot be disposed 
of otherwise, [ would be compelled to send 
the case back and call for a finding on this 
issue. But itseems to me that the second 
appeal must fail on account of the findings 
on the second point. 

The second point, as I have already stat- 
ed, is whether the alienations were for 
purposes binding on the reversioners. The 
Subordinate Judge refers to Chintamani- 
bhatla Venkata Reddi v. Rani Sahiba of 
Wadhwan (8) also Nanda Lal Dhur Biswas 
v. Jagat Kishore Acharjya Chowdhury (9) 
and to the evidence of the defendants wit- 
nesses Nos. land 5 and then says: “It 
is proved that the alienations were for dis- 
charging antecedent debts binding on the 
reversioners.” It is true there are several 
peculiar features in this case which are 
ng to be found generally in alienations 
by widows. In this case the alienations 
were not actually made by the widow but 
on her behalf by her father. The first 
sale was to her brother, that is, her father, 
was selling the property to his own son. 
The second sale was also to a relation, 
The Subordinate Judge does not specific- 
ally advert to this circumstance. He 
does not also refer to unsatisfactory features 
in the evidence: of the defendants’ Ist 
and 5th witnesses. The evidence of the 
first witness turns out to be mostly hearsay 
in cross-examination. These features of his 
judgment which I have pointed out have 
produced in me the impression that -his 
judgment is very unsatisfactory, and proh- 
ably he has conceived a bias against re- 
versioner’s suits. Butin spite of all th 
circumstances, [am not able to reject t 
finding of the Subordinate Judge on 
second point. Itis legally arrived at 
however, much ‘one may feel dissati 


(8) 55 Ind. Cas. 538; 43 M. 541; 38 M. L. J. 
L. W.451;18 A L. J. 367: 1920) M. W. N 
Bom. L. R. 541; 471. A. 6; 2 U. P. L. R. (P. 
M. L. T. 457 (P. O.). 

(9) 36 Ind Oas. 420; 44 C. 186; 20 M. I 
M. L. J. 563; (1916) 2 M. W. N. 336; 47 
Bom, L. R. 868; 14 A. L. J. 1103; 24 
1 P.L. W. 1; 21 0. W. N. 225; 10 Bur, 

A. 249 (P. C.). ; 
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with it, I do not wak I am justified in 
rejecting it, though I regret my inability to 
inter fere with it, 

Accepting, 
the second ‘point, I dismiss . the second 
appeal with one set of costs. 

V. N. V. Lia dismissed. 


ERR 


BOMBAY HIGH COURT. 
SECOND Crvin APPrAL No. 826 oF 1923. 
` January 29, 1925. 
Present:—Sir Norman Macleod, Kr. Chief 
. Justice, and Mr. Justice Coyaj ee. 
RAMSING HARISING—Praintirr— 
APPELLANT 
VEPTSILS 

BAI DHANBA—DEFENDANT—RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 107--Lease 
—-Rent-note, execution of, by tenant—Possession not 
delivered—Suit to recover possession, whether maintain- 
able. 

The execution of a rent-note by a person in favour 
of the owner of the land does not constitute a transfer 
of any interest in the land to the former so as to 
entitle him to sue for possession of the land. Even if 
the rent-note is registered and is accepted by the 
owner of the land, if remains only a contract between 
the ‘parties which can be enforced by a suit for specific 
performance. Where, however, possession is delivered 

- under such a rent-note, the tenant would in equity be 
entitled to retain possession against the owner seeking 
to eject him. 

Ajam Sahib v. Meenatchi Devastanam, 8 .Ind. Cas 

663; 735 M 95; (1910) M. W. N. 765; 8 M. L. T. 437; 91 
` M. L. J. 202, referred to. 


Second appeal from a decision of the 
. District Judge at Broach, in Appeal No. 56 
of 1922, reversing a decree passed by the 
Subordinate Judge at Jambusar, in Civil 
`- Suit No. 128 of 1929. 
Mr. K.N. Koyajee, for the Appellant. 
Mr. H. V. Divatia, for the Respondent. 


JUDGMENT. 

Macleod, C: J.—This suit was: brought 
by the plaintiff for possession of certain 
lands alleging that he was a permanent 
tenant thereof under. the lease dated 
July 1, 1912. The document is a rent-note 


and by. itself. does not purport to transfer- 


an interest in, the land, so that the execu- 
tion of the rent-note by the plaintiff to the 
owner of the land could not be said to. con- 
.stitute the transfer of any. interest to him. 
Even-if it had. been accepted by the pre- 


sent defendant as alleged, as no .possession ` 


` RAMASWAMI NAYADU v. SUBBARYA THEVAR. 


therefore, the nding only on ` 


| [88 I; O. 1925] 
had been given under it to the plaintiff, it 


‘would still remain a contract between the 


parties, so that the plaintiff would have to 
file a suit within three years from the time 
when ‘the plaintiff had notice that perform- ' 
anca was refused, for the performance of the 
contract. After the arguments were closed. 
we were referred to'the decision in Ajam 
Sahib y. Meenatchi Devastanam (1), in which 
it was held that the registered instrument 
which under s. 107 of the - Transfer of Pro- 
perty Act is necessary to create a lease 
within the section need not necessarily be 
an instrument-signed by -the lessor. -Such 
a lease might be created by the registered 
instrument signed by the lessee and ac- 
cepted by the lessor. With all due respect 
I cannot.think ‘that the document in this 
ease can operate as a transfer of an interest 
in the property -to the lessee. It would 
have been otherwise if the lessee had ob- 
tained possession.. Such possession would 


then be attributable. to the document he 


had signed, which had been registered and 
accepted by the lessor, so that in equity 
he would he entitled to retain his pos- 
session against the.owner seeking to eject 
him. The plaintif not having obtained 
possession has not, in my opinion, such a 
title as would support a suit for possession. 


This. appeal, therefore, must -be dismissed 


with costs. 
Coyajee; J.—I agree.’ 
Appeal dismissed. 


= 1)8 ind. Cas. 668; 35 M. 95; (1910), M. W. N. 766: 8 
M.I. T. 437; 21 M.L. J. 202. 


“MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 435 of 1923. 
-January 8, 1925. 

Present: —Mr. J ustice Wallace and 
Mr. Justice: Madhavan Nair. 
“RAMASWAMI NAYADU-—DEFENDANT 
No: 1—AFPPELLANT 
Versus 
K., N:S. SUBBARAYA THEVAR AND 
~ - OTHERS—ASSIGNEE. Decrrr-Hotper 

AND DEFENDANTS Nos. 2 To 4 


AND PLAINTIFF—RESPONDENTS, 
Civil Procedure Code (Act V of -1908), .0. XXIIT, 
r. 8, O. XXXIV, r. 5— Execution of decree—Money- 
decree creating ` charge on land—Decree, whether can 


. be executed- Final. decree, whether | necessary—Com- 


promise- decree—Terms not: relating to sut, : whether 
can be enforced, i 


[881. ©. 1925] . 


| Where in a suit for money, a decree is passed 
creating, a charge on certain properties, the provisions 


of O, XXXIV of the. C..P. ©. do not apply to the . 


_case and the decree is capable of execution without 


“mot relate to the suit appear either directly or in 


the-necessity of having a final decree pagsed in the 
matter. ‘[p. 650, col. 2. 
| Where. the terms of a compromise decree w hich do 


directly as considerations on which the, settlement 
of the claim is based, such terms may be considered 
as part of the decree and executable with it; and 


‘:the whole compromise decree is enforceable in exe- 


. the Subordinate . Judge, 


os proceedings without a separate suit. Tp. 652, 
l 


l col 


Appeal against the orders of the, Court of 
Tanjore, dated 


the 23rd April and Tth September 1923, in 
E. /P. No. 4 of 1923, in O. S. No. 80 of 1918. 


i ents. 


Messrs, S. Muthiah Mudaliar and A. V. 
Visvanadha Sastri, for the Appellant. 

Messrs. C. V. Anantakrishna Tyer and 
K. P. Ramakrishna Iyer, for the Respond- 

JUDGMEN T.—This civil miscella- 
neous appeal arises in connection with the 
execution of a razinama decree passed in 


O. S. No. 80 of 1918 on the file of the Court 
of the Subordinate Judge of Tanjore. The 


` appellant is the first defendant in the suit. 
“The first respondent is the assignee decree- 
‘holder and the other respondents are the 


- remaining three defendants in O.S, No. 80.0f 


“41918 who are the sons of the first defendant 


“and the plaintiff the decree-holder. 


The 


` compromise decree was assigned bythe next 


friend of the plaintiff-decree-holder: to the 
present first respondent and he presented 


E. .P. No. 4 of 1923 praying for the recogni- 
` tion of the assignment and for the recovery 


_ of-the amount of Rs. 58,235-12-0 by the sale 


of the properties as per terms of the ' decree. 


: The defendants in the suit opposed the ap- 
‘plication. The Subordinate Judge , passed 


1 


‘an order.recognising the assignment subj ect 


to certain conditions and also allowing’ the 
execution of the decree. It is this “order 
that is now .appealed against by the first 


_ defendant-appellant. 


In order to understand the contentions 
put forward on his behalf, it is necessary to 
state the facts relating to the compromise 
decree in detail. Original Suit No. 80 of 1918 
on:the file of the Court of the Subordinate 
Judge of Tanjore on which the razinama 


‘decree was passed was ‘instituted by the 


minor plaintiff Kamachai Pillai represented 


“by his adoptive mother for specific perform- 
-ance of contract by the present appellant 
, and his sons, defendants Nos. 1 and 4 in 
‘pursuance | of the agreement dated» 5th 
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December 1915 for recovery of the amount 
of advance’ together with interest thereto, 
4. @., for Rs. 25, 586-1-10. ‘At that time there 
were two suits ‘pending on the file ‘of the 
Court of the Subordinate Judge of Tanjore . 
in which the present parties were interested 
and also there was a decree in existence 
against the late adoptive father of the 
minor Plaintiff passed by the Trichinopoly 
Sub-Court. One of these suits, viz. O. S. 
No. 82 of 1918 was instituted by one Natesa 
Pillai who had obtained dn assignment 
benamt of a promissory-note alleged’ ‘to have 
been executed by the first defendant (the 
present appellant} in the name ofone Chock- 
alingam, the father of the adoptive mother 
and “next friend of the minor plaintiff in O. 


8. No.80 of 1918. Original Suit No. 83 of 1918 


the other suit—was instituted by the minor 
plaintiff in O. S. No. 80 of 1918 for recovery 
of the amount due under the three othi 
deeds executed for Rsi 35,000 by the ‘de- 
fendants in O. 5. No. 80 of 1938 and the 


deceased Varadarajulu Naidu in favour of 


the adoptive father of the minor plaintiff 
aud for delivery of possession in accordance 
with the aforesaid othi deeds and for Te- 
covery of swamibogam. The decree against 
the late adoptive father of the minor plaint- 


-iff was passed by the Trichinopoly Sub- 


Court in O. 5. No. 98 of 1918 on its file. It 
was passed on promissory-notes which had 
been executed ‘by him. Besides compro- 
mising the present suit, namely, O. 5. No. 80 
of 1918 it was arranged by the razinama 
that the minor plaintiff should cause the 
heirs of Natesa Pillai not to prosecute the 
suit O. S. No. &? of 1918 and that he should 
withdraw the suit O. 8. No. 83 of 1918. 
The defendants in consideration of the 
compromise of these suits.agreed to pay to 
the plaintiff (a) Rs. 53,000 in quit of all 
claims and that out of the sum of Rs, 53,000 
they agreed to execute in favour of the 
minor plaintiff a promissory-note. for 
Rs. 3,000 with interest and out ofthe 
balance pay Palaniappa Chetty the decree- 
holderin O. 5. No. 98 of 1918 mentioned 
above and thus discharge his claim against 
the adoptive father of the . plaintiff within 
a specified period. It was .stated in the 


‘compromise that “if the defendants in.this 


suit (O. S. No. 80 of 1918) make any default 
in paying the said amount within the stipu- 
lated period aforesaid the plaintiff is to pro- 
ceed against the suit properties and to exe- 
cute the razinama decree. that may be passed 
in. the suit, and'to sell. the properties ,and 
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recover the amount with costs of execution. 
The last paragraph of the compromise con- 
tains the provision that the parties in this 
suit and in Suit No. 83 of 1918 are to bear 
. themselves their respective costs. On these 
terms O. S. No. 80 of 1918 was adjusted by 
the razinama and a decree was passed in 
accordance therewith so far as it related to 
the suit. 


The defendants in QO. S. No. 80 of 1918 
(the appellant and his sons respondents 
Nos, 2, 3 and 4) not having complied with 
their obligation in accordance with the 
razinama decree to pay up the amount due 
under the decree in O. 8. No. 98 of 1918, it 
was apprehended by the adoptive mother of 
the plaintiff that the properties of the minor 
would be brought to sale in execution of 
the decree unless some arrangement was 
made for assigning the razinama decree in 
= O.S. No. 80 of 1918, and discharging the 
debts due to Palaniappa Chetty in O. 5. 
No. 98 of 1918. For the purpose of safe- 
guarding the interest of the minor, an as- 
signment of the razinama decree was, there- 
_ fore, made in favour of the present first re- 
spondent for a consideration of Rs. 55,000. 
It is not here necessary to .go into details of 
the consideration and the obligations which 
the assignee-decree-holder undertook under 
the assignment: As already mentioned, 
-~ E.P. No. 4 of 1918 was filed by the assignee- 
decree-holder for recognising the assign- 
ment and for executing the razinama 
decree. 


The learned Vakil for the appellant in 
the course of a lengthy argument has em- 
. phasised three points for our consideration; 
(1) That the razinama decree taken in its 
entirety is only in the nature of a prelim- 
inary decree and is incapable of execution 
in the absence of a final decree. (2) The 
razinama was made into a decree of the 
Court only. so far as it relates to O. S. 
No. 801918, The terms of the razinama 
relate to matters not covered by O. S. No. 
80 of 1918 and inasmuch as these do not 
fall strictly within the scope of suit as it is 
not possible to determine how far it relates 
to the subject-matter of the suit the whole 
decree is incapable of execution. As re- 
gards the terms comprised in the razinama 
but not covered strictly by the scope of 
O. 5. No. 80 of 1918 no relief can be given 
unless the decree-holder institutes separate 
suits upon the agreements contained therein 
and obtains decree; (3) The assignment is 
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not bona fide and has not been made in the 
interest of the minor plaintiff. 

We will now deal with these points 
separately; (point No. 1). It is argued 
that the decree passed in O. S. No. #00 | 
1918 is only in the nature of a preliminary 
decree and the parties should obtain a 
final deceee before taking out execu- 
tion. We cannot uphold this argument. 
The decree in the present case was not 
passed upon a mortgage. A perusal of the 
plaint makes it clear that the suit is for 
specific performance or for damages. Para- 
graph 21 (a) of the plaint containing the 
prayer portion runs as follows: “The plaint- 
iff prays fora decree directing the execu- 
tion of a usufructuary mortgage, mortgag- 
ing the undermentioned lands for Rs, 20,113 
plus interest as detailed below and subject 
to the previous usufructuary mortgages as 
undertaken in the agreement dated 5th 
December 1915, or, in the alternative, di- 
recting the defendants to pay the plaintiff 
the undermentioned amounts with subse- 
quent interest”. - The utmost that can be 
said in favour of the appellant is that the 
suit was one for money in which a charge 
has been created’ by the decree. This does 
not convert the suit into a mortgage suit 
and make the provisions of O. XX XIV of the 
C. P. C. applicable. There was clearly no 
mortgage suit pending before the Court and, 
therefore, there can be no question of a 
preliminary decree and a final decree. 
This argument must be overruled (Point 
No. 2). The argument on this point has 


: been pressed upon us with great force, by 


the learned Vakil forthe appellant. It is 
based upon the wording of O. XXIII, r. 3 
and in essence is this; the decree is execut- 
able, if at all, only so far as it “relates to 
the suit’ and as it is pot possible to dis- 
criminate between the component part of 
the decree and to find out how far it. relates 
to the subject-matter of the suit the entire 
decree is inexecutable; and as regards the 
matters comprised in the decree which do 
not strictly come within the scope of the 
suit relief cannot be given to the plaintiff 
unless separate suits are instituted’ in en- 
forcement of agreements. This argument 
is pressed with special force with reference 
to O. S. No. 83 of 1918 the withdrawal of 
which by the plaintiff is referred to as one of 
the terms of the compromise. The answer 
to this contention is two-fold; (a). The 
provisions of O. XXIII, r. 3 do not lend any 
support to the argument; and (b) the parties 
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‘treated the various terms of the compromise 
as essential parts of the decree and as con- 
siderations for the compromise and acted 
upon the decree in that light. Order XXIII, 
_r. 3, runs as follows: “Where it. is proved 
to the satisfaction of the Court that a suit 
has been adjusted wholly or in part by any 
lawful agreement or compromise, or where 
the defendant satisfies the plaintiff in res- 


pect of the whole or any part of the subject- ' 


matter of the suit the Court shall order 
such agreement, compromise or satisfaction 
to be recorded, and shall pass a decree in 
` accordance therewith so far as it relates to 
the suit”. Reliance is placed on the words 
“so far as it relates to the suit” for empha- 
sising the argument that the razinama 
decree which the Court has to pass can have 
reference only to the subject-matter of the 
suit and can have nothing to do with other 
matters which do not strictly come within 
the purview of it. The decisions of this 
Court which have been brought to our 
notice by the learned Vakil for the respond- 
_ ents show that the language of the section 
“is wide and general and that these terms of 
the section are not to be understood in the 
way contended for by theappellant. In 
Jott Kuruwetappa v. Izari Siruseppa (1), 
it was held that “In a suit for 
money where the plaint prays for a 
simple money-decree, an agreement by which 
the parties agrees that the amount decreed 
according to the compromise should be a 
charge upon certain properties, relates to 
the suit so as to be embodied in the decree.” 
It was argued in that case that the claim of 
the plaintiff was only for money due under 
bonds which gave no charge on the defend- 
ant's property, and that it was, therefore, 
not competent to the Court to give a decree 
creating a charge even though the defend- 
ants agreed tosuch a charge as one of 
the terms of compromise to be embodied in 
the decree. In dealing with that argument, 
the learned Judges say with reference to 
s. 375 of the old O. P. O. corresponding to 
O. XXHI, r.3: “We see nothing in this 
language to preclude the Court from em- 
bodying in the decree the charge which the 
parties agreed to as secruity for the debt. 
- Theagreement was ‘lawful’, and it ‘relates 
to the suit’ that is, to the matter of the 
claim in the case. In the claim as made in 
the plaint there was, it is true, no prayer 
to have the amount charged on the property, 


(1) 30 M. 478, 
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but there is nothing in principle orin the 
language of the section which we have 
quoted to restrict, the relief to be granted 


“in accordance witha compromise to what 


is prayed for in the plaint or less. If that 
were the intention of the Legislature it would 
have found no difficulty in expressing the 
intention in suitable language. On the 
contrary, the language used is wide and 
general, and it is obvious that it would be 
highly inconvenient if the parties should 
not be allowed to settle théir disputes on 


' such lawful terms as they might agree to 


without being restricted to such relief 
as one of the properties has chosen 
to claim in the plaint.” It has been 
decided in Sabapatht Pillay v. Vanmaha- 
linga Pillai (2) that the terms in a raei- 
nama decree which formed considerations 
for the compromise of the suit must be 
deemed to be part of the decree and can 
be enforced in execution proceedings. In 
that case their Lordships referred to the 
decision of the Calcutta High Court 
reported as Purna Chandra Sirkar v. ivil 
Madhub Nandi (3) which held that a 
decree passed on a compromise cannot be 
regarded as ulira vires simply because it 
goes beyond the subject-matter of the suit 
and contains other conditions, and that, 
if those other conditions are the considera- 
tion for the compromise of the subject- 
matter of the suit, they must be incorporated 
in the decree. The question for considera- 
tion, therefore, is whether these terms 
which are stated to go beyond the strict 
purview of the suit were considered by 
the parties as considerations for the com- 
promise of Suit No, 80 of 1918 in which 
the razinama was passed. This leads us 
on to the second answer to this argument. 
There can be no doubt that the parties 
to O. 5. No. 80 of 1918 considered 
these terms as considerations for the 
compromise and acted themselves subse- 
quent to the passing of the decree in that 
view. It is not the appellant's case that 
the terms of the compromise decree so 
far as the plaintiff was concerned were 
not carried out. As a matter of fact 
O. S. No. 82 of 1918 was dismissed 
and O. S. No. 83 withdrawn by the 
plaintiff; only, the appellant has not 
acted up to the terms of the compromise 
so far as he was concerned and the appre- 

(2) 23 Ind. Cas. 581; 38 M. 959; 15 M. L, T, 203; 


96M. L J. 331: (1914) M. W. N. 256, 
(3) 5 0, W. N. 485, 
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. hended trouble arising from such non- 
compliance was the reason as already 
‘indicated fox the assignment of the decree. 
The cases relied on by the learned Vakil 
for the appellant do not lend any sub- 
stantial support to his argument. The 
decision in. Subbanarayana Aiyar v. Maya 
_Thevan (4), referred to by him, really 
supports the argument advanced on behalf 
. of the respondents. That decision suggests 
that if the terms of the compromise 
decree which- do not relate to the suit 


appear. either directly or indirectly as, 


considerations on which the settlement of 
_the plaint was based, then such terms 
may . be considered as- part of the decree 
executable with it. In Ariyaputhra Goun- 
‘dan v, Ettiya Goundan (5) the présent 
question did not arise for consideration. 
The question for determination 
_case-was whether the razinama filed in 
the suit required registration in respect 
_ of the portion in.the razinama which were 
“not given effect to in the decree. The 
“learned Judges, following Pranal ‘Anni v. 
Lakshmi Anni (6), held that the Court by 
its decree accepted the whole razinama 
and in consequence of such acceptance 
passed a decree in accordance therewith 
so far as the suit property was concerned 
` and; that the whole of the razinama was 
‘embodied in the decree of the Court and 


consequently required no registration, 
even with respect to immoveable pro- 
‘perties not. comprised in the decree. 


The same observation has to be made 
about the decision in Hemanta Kumari 
Debi v. Midnapore Zemindari Co. (7), 
relied upon by the appellant’s learned 
- Wakil, in that case also the question for 
“consideration was, the necessity for registra- 
„tion -for being admissible in évidence of 
a razinama decree which contains terms 
which do not come strictly’ within the 
purview of the suit which. was ` compro- 
. mised. In dealing with’ the quéstion 
whether the decree can ie given in evidence 
to affect matters not coming within the 
scope of the suit’ for want of registration 
the’ learned Judges no doubt make the 


(4) 30 Ind. Cas., 263; 2 L. W. 608. 

! (5) 42 Ind. Cas. 223; 6 L. W. 635; (1917) M. W. N. 
751; 33 M. L, J., 615. 

(6) 22M. 508; I Bom. L. R. 394; 3 C. W. N. 485: 
26T, A. 101! 9 M. L. J. 147; 7 Sar. P. ©. J. 516; 8 
“Ind. Dec. (N. 8!) 363 P. C.) 

- (7) 53 Ind. Cas. 534; 47 C. 485; 37 M. L. J. 525; 
17 A.L. J. 1117; 240. W.N. 177:- (1920) M. W. a 
66; 27 M. L. T, 42; 11 L, W. 301; 46 L A, 240 (P. C.). 
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remark that it may, be that as a decree it 
is incapable of being executed outside the 
lands of thie suit, but “that does not prevent 
it being received in evidence of its’ ‘con- 
The. present question ‘was “not 
raised in that tase and the opinion ‘was 
expressed ina very hesitating ` manner, 
In this connection we may “also ` draw 
attention to the decision of this Court 
reported. as Manager of Sri Meenakshi 
Devastanam v. 
which says that the argument ‘that the’ 
razinama decree contained ‘in the suit 
after it had been tried ‘affords no ground 
for questioning the decree in execution. 
According to this decision this argument 
must be taken by way of appeal and not 
in execution of the decree. We, thére- 
fore, hold that the compromise decree in 
its entirety in this case is executable and 
that it is not necessary for the plaintiff to 
institute separate suits as argued by the 
appellant's Vakil. This also meets: the 
argument specially advanced with regard 
to O. S. No. 93 of 1918. 


(Point No. 3). The last argument 
addressed to us relates to the bona fides 
of the assignment and to the question 
whether it was made in the interest. of 
the minor plaintiff. ‘The consideration 
mentioned in the assignment deed (Ex. A) 
is made up-as follows: (1) the assignee- 
decree-holder is directed to pay R. 43, 700 
to the decree-holder in O. S. No. 98 
of 1918 on the file of the Trichinopoly 
Sub-Court. (2) He is also directed “to 
pay Rs. 10,475 to one Sundararaja Pillai 
in payment of debts coverd by Exs. F and 
G (8) Rs, 825 were padi for the execution 
of the document. The consideration. in 
all, thus amounted to Rs. ‘55,000 mèn- 
tioned in the deed. It is proved ` by 
Exs., B. C, and D (see also Bl, Ol and | 
D1) ‘that the assignee- -decree-holder - has 
paid Rs. 17,000 in partial discharge ` of 
the decree in O, S. No. 98° of 1918 
after the assignment. As regards the 
amount due to Sundararaja Pillai it arose 
in this way. Plaintiff's adoptive’. father 
Adinarayana Pillai executed a promissory- 
note (Hx. G) for Rs. 5,000 to Sundararaja 
Pillai and in renewal of it another pio- 
missory-note (Ex. F) was executed tò the, 
same individual by the minor plaintiff's 
next friend Thangathammal. Exhibit. F 
contains an endorsement of _discharge 


(8) 30 M. 421; 2 M. L. T. 349; 17 v. L, J. 255, 
y É fete fo A 


Abdul Kasim Sahib (8), | 
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from Sundararaja Pillai. The genuineness 
and the bona fides of Exs. F ‘and G have 
been questioned by the appellant, The 
decree-holder does not dispute the 
payment.. The learned Subordinate 
Judge did not consider it necessary to 
go into the question ofthe bona fides and 
genuineness of these documents as he 
safeguarded the interests of the minor 
against all possible loss by the order 
which he eventually passed. -The order 
shows’ that the learned Judge was not 
wrong ‘in the procedure which he: adopted. 
The: order runs as follows: “The assignee- 
decree-holder shall not recover any amount 
from the judgment-debtor except through 
Court. Out -ofthe amount that may be 
deposited by the judgment-debtor into 
Court he (assignee- decree-holder) | shall 
draw whatever amount he pays ‘in dis- 
charge.of the decree in the said Ô. S. No. 98 
of 1918 after satisfying the Court that he 
has made such payments. In this connec- 
tion he is at present entitled to draw the 
amounts covered by Exs. B,C, andiD with 
further interest 6 per cent. per annum. 
The balance of the decree amount he shall 
be entitled to draw after production of 
the vouchers, viz., receipts obtained from 
the decree-holder in the said suit and 
certified copy or copies of applications 
filed into Court certifying satisfaction. As 
regards the amount over and above the 
said decree amount the assignee-decree- 
holder shall be entitled to draw the same 
upon furnishing security to the satisfac- 
tion of the Court.” The provision that 
the assignee-decree-holder shall not recover 
from the judgment-debtor any amount 
through Court affords. a general protection 
to the interests of the minor. His , pay- 
ment- of Rs. 17,000 in partial discharge i is 
proved conclusively by Exs. B, Bl, C, 
C1, D;-Dl. No exception can be taken to 
the permission, granted to the assignee- 
decreé-holder to draw this amount “with 
further interest. Then, he is given per- 
mission to diaw. from: Court from the 
amounts deposited by the judgment-debtor 
whatever further amounts he pays in: dis- 
charge of the decree in O. S. No. 98 
of 1918 after satisfying the Court that 
such payments have been made. This'also 
cannot be objected to as it keeps in. view 
he interests of the minor: As- regards 
the, amount over-and . above the deeree 
amount, namely, those covered. Exs. I and G 
‘the assignee-decree-holder is not entitled 
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to draw the same from the amount deposit- | 
ed by the judgment- debtor except upon 
furnishing security to the satisfaction , of 
the Court. . As he is bound to give secur- 
ity no harm is done to the interest of, - 
the minor, if Exs. F and G are at any 
time not found to be genuine, as contend- ' 
ed for by the appellant. An analysis of 
the order thus shows that in recognising 
the assignment the learned Judge kept 
prominently, before him the interests ‘of 
the ‘minor-decree-holder. It is evident that 
the assignment was made by the minor's 
next friend to safeguard: his interests as 
otherwise owing to the non-payment of 
the decree-debt in O. 8. No. 98 of 
1918 by the appéllant according to the. 
razinama decree the minor’s properties 
were in danger of being sold. 'That cala- 
mity was averted by this assignment. We 
have been taken through the evidence of 
P. W. Nos. 1 and 2. There is really no 
evidence on the side of the appellant 


challenging the payment of consideration . 


by the assignee-decree-holder. On a con- 
sideration of the evidence, in the case we 
think that the assignment has been made 
bona fide by the next friend of the minor. 


‘decree-holder and the interests of the minor 


aré safe-guarded by the conditions imposed, 
upon the assignee-decree-holder by the, 
Subordinate Judge. His order recognising 
the.assignment subject to the specified ` con- 
ditions and allowing the. assignee-decrée- 
holder to execute the decree, must be’ up- 
held, and this civil miscellaneous appeal | 
must be dismissed with, costs.’ 
V. N. Vi Appeal dismissed, 
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ALLAHABAD. HIGH COURT. 
FIRST APPEAL FROM ORDER No. 105 oF 1924. 
May 5, 1925... . 
Pa esent. —Mr. J ustice Sulaiman and 
Mr. Justice Daniels. 
“MADHORI SARAN—Oppostrs Party— 
APPELLANT 
. versus. 
a BAN PARBATI—APPLIOANT— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. XLIII. Te. 
1(w), 0. XLVII, rr. 4, 7—Review of judgment. on 


gr ound of discovery of new evidence—A ppeal, grounds 
for—Objection that new evidence does not ‘refer to 


654: 


property in dispute, whether ean be taken—New case, 
whether con be set up in review. 

The right of appeal conferred by O. XLII, r.1 
(w) against an order allowing a review is not an 
unlimited right but is subject to the conditions laid 
down in r. 7 of O. XLVII of the Code. 

A review of judgment was granted on the ground 
of discovery of new and important evidence which 
the party applying for review could not by the 
exercise of due diligence have discovered earlier. The 
new and important, evidence consisted of a certified 
copy ofa sale-deed. In an appeal against the order 
allowing the review it was contended that it was not 
clear on the face of the sale-deed that it related to 
the property in dispute: 

Held, that the objection did not come within the 
scope of r. 7 of O. XLVII of the Œ. P. C., and that 
consequently the order allowing the review could not 
be upset. 

A party ought not to be allowed in review to raise 
a case which was never raised at the trial and on 
which no evidence was adduced. 


First appeal from an order of the Sub- 
ordinate Judge, Furrukhabad, dated the 
6th February 1924. 

Mr. I. B. Banerji, for the Appellant. 


Jo UDGMENT.—This is an appeal from 
an order granting a review of judgment on 
the ground of the discovery of new and 
important evidence which the defendant 
could not by exercise of due diligence 
have discovered earlier. The new and im- 
portant evidence consisted of a certified copy 
of a sale-deed of the year 1878 alleged to re- 
late to the land in suit. The question arises 
whethertheappeal comes within the terms of 
O. XLVII, rule 7, of the C. P. C. The right 
of appeal conferred by O. XLIII, r.1 (w), 
is not an unlimited right, but is subject to 
the conditions of O. XLVII, r 7 [mide, 
Khurshed Alam Khan v. Rahmat-ullah Khan 
(1) and Nund Lal Mullick v. Punchanan 
Mukerjee (2)|. In this case the appeal, if 
allowable at all, comes under clause (b) of 
1, 1 of O. XLVII on the ground that the 
review was admitted in contravention of 
r. 4. Now, the learned Pleader for the 
appellants has not been able to dispute the 
finding of the learned Subordinate Judge 
that it was not within the power of the 
applicant in spite of due diligénce to pro- 
duce at the trial the evidence on which she 
now relies. His contention is that it is 
not clear on the face of the sale-deed that 
it relates to the land in suit. This is a 
point which the learned Subordinate Judge 
has not decided. He evidently considered 
prima facie that it didappear to refer to 
this land, for he says that the admission of 

(1) 43 Ind. Cas. 490; 40 A. 68; 15 A. L. J. 899. 

(2) 49 Ind. Cas. 484; 450, 60; 21 ©. W. N. 1076; 26 
Col, J. 187, 


Stta DAS DUWA V. BIRENDRA KRISHNA DUTTA. | 


[88 I. O. 1925). 
the document changes the whole -aspect of 
the case. At the same time he recognized 
that.it was not fair to decide the point as 
an Appellate Court without giving the other 
side an opportunity to rebut the evidence. 
He accordingly sent back the case’ for. 
decision of the issue on the merits after 
allowing the respondent to produce rebutt-. 
ing evidence. This appears to us under 
the circumstances to have been a proper 
order to pass. The question can only be 
decided when the document is read along. 
with the other evidence in the case. The 
evidence has not been laid before us,.and 
we are not in a position at this stage to 
express any opinion on the question. 

In one respect the order of the Court 
below is open to objection. At the hearing 
of the appeal the defendant raised a point 
as to the effect of a certain partition on, 
the plaintiff's claim. This was a new point | 
raised in appeal, and the learned Subordi- 
nate Judge had held in deciding the case 
that it could not prevail.in the absence 
of the evidence necessary to substantiate 
it. In his order admitting the review the ` 
learned Subordinate Judge has permitted. 
the defendant to adduce evidence on this 
question also. For this there is no justifi- 
cation. The point was never raised at the 
trial at all, and the defendant ought not to. 
be allowed in review to raise a case which 
was never raised at the trial, and on which 
no evidence was adduced. We accordingly 
set aside that portion of the lower Court’s 
order which allows the defendant an op- 
portunity of establishing her contention 
regarding the partition. In other respects 
the appeal is dismissed. We make no order 
as to costs as the rospondent is not repre- 
sented. i 

Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1703 or 1924. 
February 27, 1925. 
Present :—Justice Sir Ewart Greaves, Kr., - 
and Mr. Justice Mukerjee. 
SIVA DAS DUTTA AND anoTHER— 
DEFENDANTS—~A PPELLANTS 


versus 
BIRENDRA KRISHNA DUTTA— 
__ _ PLarntirr—REsPoNDENT. l 
Bengal Tenancy Act (VIII of 1885), ss. 92, 188-- 
Rent suit by co-sharer landlord—Abatement of vent, - 
question of, whether can be raised. 
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In a suit for the recovery ofrent by a co-sharer 
landlord who, under an arrangement between him- 
self, his co-sharers and the tenants, is entitled to collect 
his share of thé rent separately, the tenants are 
entitled toraise the question of abatement òf rent, 
inasmuch as such a suit is not one for rent under the 
Bengal Tenancy Act,- but in fact a suit for money and 
the decree that would be obtained would be merely a 
money-decree in which the right, title and interest only 
of the judgment-debtor might be brought to sale and 
consequently neither the provisions of s. 188 nor of 
s. 52 of the Bengal Tenancy Act are applicable to the 
suit. 

Kesho Prasad Singh v. Ramdeni Singh, T4 Ind. Cas. 
454; 2 Pat 183; (1923) A. I. R. (Pat) 397; 4 P. L.T. 
689, relied on. 

. Bhoopendra Narain Dutt v. Romon Krishna Dutt, 

27 C. 417; 4 C. W., N. 107; 14 Ind. Dec. (x. s.) 275, dis- 
tinguished. 

Appeal against a decree of the Subor- 
dinate Judge, First Court, 24-Parganas, 
dated the 15th of April 1924, affirming that 
of the Munsif, First Court at Baruipur, 
dated the 28th of November 1921. 

Messrs.. B. Jogesh Chandra Roy and B. 
Pankaj Kumar Dutta, for the Appellants. 

Messrs. B... Hira Lall Chakraverty and 
B. Shama Das Bhattacherjee, for the Re- 
spondent. 


JUDGMENT. 


Greaves, J.—This. is an appeal by 
the defendants against a decision of the 


Subordinate Judge of the First Court of the. 


24-Parganas confirming a decision of the 
Munsif, First Court, Baruipur. The plaintiff 
who is a co-sharer landlord sued the de- 
fendants for his share ofthe rent of their 
holding for the years 1324 to 1327. The 
defendants’- allegation was that on the con- 
struction of the patta the plaintiff was not 
entitled to claim the rent at the rate: for 
which he sued but that there should be a 
deduction. A written statement was. filed 
by the defendants on the 7th April 1921 
and subsequently they applied for measure- 
ment of the land and the application was 
rejected on the 8th July 1921 as having been 
maae at a late stage of the proceeding. 
Three points have been urged before us 
in this appeal. The first point deals with 
the decision of the learned Judge in the 
Court below that whena co-sharer land- 
lord suesa tenant for his share of rent the 
question of abatement of rent cannot be 
gone into ina suit so constituted having 
regard to the fact that the other co-sharer 
. landlords are not before the Court. The 
second contention raised before ‘us is that 
the learned Judge was wrong in holding 
that in any case the defendants were pre- 


cluded from raising the question of abate 
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ment by virtue of a decision given in Suit 
No. 49 of 1887: and thirdly i was urged 
that the J udge in the Court below was also 
wrong in holding that another decision in 
Suit No. 447 of 1919 operated as res judica- 
ta onthe question of abatement, it being 
stated that by that decision it was in fact 
decided that the decree in Suit No. 49 of 
1887 did not operate as res judicata bet- - 
ween the parties on the question of abate- - 
ment andit was urged that the plaintiff 
could. not now contend tHat the decree in - 
Suit No. 49 of 1887 in fact precluded the 
raising of the question of abatement of 
rent by the defendants. 

So far as the first point is concerned, this 
point has never been, so far as we can find. . 
actually decided inthis Court. In the case 
of Kesho Prasad Singh v, Ramdeni Singh (1) 
it was decided by a Division Bench of that 
Court that in a suit by a co-sharer landlord 
who under an arrangement between himself 
his co-sharers and the tenants is entitled to 
collect his share of the rent separately the 
tenants are entitled to apply for an abate- 
ment of rent. Itis urged on behalf of the - 
respondent that the matter has in fact been 
decided by a decision of a Full Bench of 
this Court in the case of Bhoopendra Na- - 
rain Dutt v. Roman Krishna Dutt (2). We do - 
not, however, think that that decision really 
covers the point which is now before us, 
That was a suit brought by some joint - 
landlords against one of the several joint 
tenants for recovery of the plaintiff's share 
of rent payable on account of the defenda ° 
ant’s share of the tenure under a previous 
arrangement and it was held there that the 
tenant defendants could not claim abate. 
ment under the provisions of s. 52 of the 
Bengal Tenancy Act. That, however, was a 
different suit from the present one as one 
out of a number of tenants was alone being 
sued and not as here all the tenants of the 
holding. There are, it is true, expressions 
in the judgment of the learned Chief Jus- 
tice Sir Francis Maclean which would go 
to uphold the contention urged before us, 
by the respondent. But those observations 
were not necessary for the decision of the 
suit and we do not think that that decision 
can be taken as an authority governing thg ` 
proposition which is now before us. J agreg 
with the decision to which I have referred 


(1) 74 Ind. Cas. 454; 2 Pat. 183; (1993) A. I. R. 

397; 4 P. L. T. 689. (1923) A. I. R: (Pat) 
075, ) 270.417; 40. W, N. 107; 14 Ind, Deo, (w. s.) 
id, | 
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in Kesho Prasad Singh v. Ramdeni Singh (1) 
and it seems to be founded, on good 
sense. Thig is nòt a suit for rent under 
the Bengal Tenancy Act but in fact 


suit for money and the decree that would be. 


obtained would be merely : a, money-decree in 
which the tight title and interest only of the 
-judgment-debtor might be brought to ‘sale 
and consequently neither the provisions of 
s.. 188 nor of s. 52 of the Bengal Tenancy 
Act really apply to the question ` which is 
now before us and it is difficult to see on 
general principles why in a suit of this 
nature the tenants should be debarred from 


raising the question of their right to abate- 


ment of rent and no decision that could be 
given, in favour of the tenants could effect 
the shares of the other co-sharer landlords 
who were not before the Court and this 
being so it is. difficult to see how any pre- 
judice can arise by the question of abate- 
ment being raised and decided in a suit of 
this nature. It is said that an anomalous 
position would be created, namely, that the 
rate of rent in respect of one part of the 
tenure would bé so much and the rent in res- 
pect of another part would be a different 
amount. But we do not see, however, ano- 
mialous ` the position may be, that it is any 
reason for. depriving the tenants of their 
right of raising a question of this nature. 
Then 16 is stated that although there are 
now separate collections there i is nothing to 
prevent a subsequent suit by all the co- 


sharer landlords for the whole rent of the 


tenure and ibis: stated that if the question 
of abatement is raised and decided in asuit 
of this nature prejudice may accrue to the 
other co-sharer landlords if it is ever - neces- 
sary to, bring a joint suit of ‘the nature 
which. I have indicated. But here again it 
is’ difficult to seb how a decision in this 

silit of the question of abatement can in any 
way prévent a Subsequent’ suit by the co- 


shdrers or prejudice them in any way with 


regard to the décreè théy may obtain ina 
suit brought by the wholé body of co-sharers 
and: on, general principlés ‘therefore, if 
there is no prejudice to‘ the absent toshar- 
ers itis difficult to” see why the tenants 
should be precluded from raising the ques- 
tioh as to abatement in a suit brought by 
one of the’ co-sharers. We think, therefore 
that the learned Judge was wrong “in say- 
ing that“ thé tenants were precluded by the 
nature of the suit from raising the question 

of abatement. of rent.. 
thie first politi: ©- > 


BIVA DAS DUTTA V. BIRENDRA KRISHNA DUTTA, 


So muh then for. 


[88 I. ©. 1925] 


So faras the second point is concerned it 


‘appears that Suit No. 49 of 1887 was a suit 


by the holders or owners of a 3-annas and 
15 gandas share and tl e claim in the suit’ 
was for the whole 13-annas rent. Haridas 
Dutta, who is the predecessor-in-interest of 
the plaintiff in this suit, was. originally a 
defendant in that suit and Mr. Miller the ” 
Official Trustee of Bengal.was the predeé- © 
cessor-in-interest in that suit of the present: 
appellants. Now the suit constituted as I 
have ‘indicated went on for some time. - 
There was a decision in the Court below. 
and an appeal by some of the ‘parties ‘in 
the course of which by consent.a remand 
order was passed. At the time when the 
consent order was passed Haridas Dutta 
was still in the category of defendants. 
Subsequently, however, after the consent 
order had been passed he was transferred 
to the category of plaintiffs at his own: re- 
quest and ultimately a consent decree 
was passed for rent at the old rate. At the 
time the suit was remanded by consent. 
Haridas did not appear .and he was nota 
party to the remand order that was made. 
by consent of the appearing appellants and 
the respondent, Itis-stated that he sub- . 
sequently took an activé part in the remand 
proceedings and that -ultimately a decree 
was passed by consent for the rent at the 
old rate that he was‘at that time a plaintiff - 
in the suit and that, therefore, the’ decree 
passed in that suit by consent whicn is 
before us should operate as res judicata 
between the present defendants’ who were 
represented by Mr. Miller and the ‘present 
plaintiff’ who was represented ‘by Haridas.. 
But the materials before us are not‘clear ‘on ` 
the point and’ we very much doubt whether 
in the circumstances as I ‘have indicated the 
decrée in Suit No. 49 of 1887 operates as 
res judicata between the present parties to 
the appeal. The. decree passed 40 years 
ago may be of considerable evidentiary 
value as it wds mere told acted on by the. 
parties or-rent was paid at that rate for a 
considerable’ number ‘of years. ‘But this is’ 
not the point.” The point is whether’ thé 
present appellants: are debarred ‘by reason 
of that decree .from urging their right to 
abatement of rent. We “think that they are 
not. The. other decisions to which we were 
referred were clearly not inter partes: and 
have ‘no bearing on the question of Tes 
judicata. 

The result, therefore, is that- the ame 
succeeds and we hold: that it is open to. the 


i 
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appellants to raise in this suit the question 
of abatement and that they are not preclud- 
ed by any previous decisions either in Suit 
No. 49 of 1887 or otherwise. The suit will 
accordingly be remanded to the First Court 
in order that that Court may decide as to 
the rate of rent payable by the present 
appellants in respect of their holding after 
measurement and that Court will finally 
dispose of the suit. 

Costs of this appeal will abide the result 
‘in the First Court. i 
Mukerjee, J.—I agree. 

Appeal allowed; 


wok. Case remanded. 


RANGOON HIGH COURT. 
Crvit MISCELLANEOUS APPEAL No. 107 oF 1924. 

March 16, 1925. 
Present:—Mr. Justice Heald and 

Mr. Justice Chari. 

U PE GYI—AppEeLLANtT 
versus 

U PYO AND OTHERS—RESPONDENTS. 


Buddhist Law, Burmese—Succession—Father's youn- 
ger sister, whether to be preferred to mother’s sister's 


son. 

Under the Burmese Buddhist Law a father’s younger 
sister is a preferential heir as against a mother’s 
sister's son and is consequently entitled to Letters 
of Administration in preference to the latter. [p. 658, 
cols. 1 & 2.] < 


Appeal from an order of the District 
Court, Myaungmya, in CO, M. No. 14 of 1924. 

Mr. Kyaw Din (with him Mr. Ba Shin), 
for the Appellant. 

Mr, Paw Tun, for Respondents Nos. 1 to 4, 

Mr, Villa (with him Mr. E. Maung), for 
Respondent No. 13. 


JUDGMENT.-—Appellant claimed Let- 
ters of Administration to the estate of Ma 
On who died without issue. Her parents and 
grandparents had died before her and she 
had no brothers or sisters. Appellant, who 
was her cousin, being a son of her maternal 
aunt, claimed to be one of her heirs. 

Caveats were filed by appellant’s own 
brother, Maung Pyo, by one Po Saung, who 
also was ason ofa maternal aunt, and by 
Ma Me, a paternal aunt. 

The District Court held that Ma Me 
excluded the others because :she was. one 
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step nearer in relationship to Ma On, and. 
was, therefore, Ma On’s sole heir. 

Appellant alleges in appeal that Ma Me, 
being a younger -sister of Ma On's father, 
cannot be one of Ma On’s heirs, because 
the father’s younger sister and the mother's 
younger brother are not mentioned in the- 
dhammathats in the lists of the six relatives, 
ofthe father and mother, that is the six, 
kinds of uncles and aunts who are heirs to 
a nephew orniece who dies without nearer 
relatives. 

The six words which are used in Burmese. 
to denote the six kinds of uncles and aunts 
specifically refer to the father’s elder and. 
younger brothers, the mother’s elder and. 
younger sisters, the father’s elder sister, 
and the mother’s elder brother. It is clear 
that there are really eight and not six kinds, 
of uncles and aunts, the other two being 
the father’s younger sister and : the 


mother’s younger brother, and the question 


to be decided is whether these two were 
for any reason intended to be excluded from 
inheriting like the other six. According to. 
the dhammathats the six uncles and aunts: 
share equally as heirs, no distinction being 
made between brothers and sisters or be- 
tween younger and elder or between the 
brothers or sisters of the mother and those 
of the father. Under these circumstances 
there seems to be no reason for discrimina- 
tion against the father’s younger sister and 
the mother’s younger brother, and no reasonr 
whatever is given in the dhammathats, or 
has, so far as I am aware, even been sug- 
gested. I think it probable, therefore, that, 
no real discrimination was intended. The 
compilers of the early law books were ex- 
tremely fond of enumeration into classes 
and the compilers of the Burmese Buddhist 
dhammathats habitually acceptéd -the 
numbers which they found in the oldex . 
books on which the dhammathats - were 
based, and sometimes found difficulty in, 
adopting those numbers to the facts which 
they foundin Burmese Buddhist society; 
Thus there are six kinds of sons who are 
entitled -to inherit and six kinds who are 
not entitled to inherit, but the lists of the 
six given in the different dhammathats -do. 
not agree. Similarly there are six kinds of 
wives and six kinds of concubines, as well 
as six kindsof unclesand aunts, the numbers 
in each case being undoubtedly taken from; : 
theearlier law books. It seems probable that.. 
in the language or languages in which the :. 
earlier booka were written six: terms were’ 
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sufficient: to- include all uncles and aunts, 
that is, all the brothers and sisters of either 
parent. But in Burmese eight different 
words ‘are used; and the compilers of the 
Burinese dhammathats had somehow or 
other to include eight members into aclass 
which, according to the authorities, could 
contain only six. The only way in which they 
cotild do so was by omitting two and regard- 
ing the description of two others as extend- 
éd so as to cover the two who were omitted. 
It seems probable, therefore, that the list 
of the “ six relatives’ given in the dham- 
@mathats was intended to include all uncles 
and aunts, and that the omission of the 
fathet’s younger sister and the mother's 
younger brother was only apparent and was 
not intended to exclude those particular 
untles and aunts from the inheritance. 
` However that may be, it is certain that no 
such exclusion: has ever been judicially 
recognized. 
Ngwe Nu (1), it was held that surviving 
uncles and aunts exclude the children of 
decedised uncles and aunts. Itis true that 
in -that case there seems to have been no 
younger brother of the mother, but the rule 
was laid down generally withoutany quali- 
fication and it was expressly based on the 
principle of Burmese Buddhist Law that 
the nearer relative excludes the more 
remote. 


In the case of Ko Kan Gyi v. Ma Pyu (2) 


which dealt-with the same estate, it was held 
that the surviving unclesand aunts, whether 
patérnal or maternal, share equally in the 
estate of a deceased nephew or niece who 
las left no nearer relatives, and the father’s 
younger sister was actually included as 
being entitled to share in the estate. 

In the case of Ma Ma Gale v. Ma Me (8), it 
was said that,-in the case of collateral suc- 
cession, the general principle, that the nearer 
relative excludes the more remote, takesfull 
effect, and ‘the general rule, that failing 
descendants and ancestors the estate goes 
to the “six relatives,’ was mentioned and 
was interpreted as meaning that the estate 
gods to the paternal and maternal uncles or 
aunts without any such exclusion as that 
suggested in this case. 

In these circumstances, I do not think 
thatthe exclusión alleged is established, 
and I would hold that the lower Court was 
rightin finding that in this caseMa Me, 


(1) 3 Ind. Cas- 680; 5 L. B. R. 70. 
_ (2) 18 Ind. Oas. 497; 6 L, B. R. 164; 5 Bur. L. T. 283. 
(.(8) IT U: B: R, (1904-06), Buddhist Law, Inheritance, 5, 
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[88 L. 0. 1925] 
being a sister of Ma On’s father, excluded 
appellant, who was only ason ofa sister 
of Ma On’s mother, and in dismissing appel- 
lant’s application for Letters. 

1 would, therefore, dismiss the appeal and 
would order appellant to pay Ma Me's 
costs in both Courts, Advocate’s fee in this 
Court to be ten gold mohurs. 

The Administrator pendente lite should be 
discharged. 


Z. K. Appeal dismissed. 


* 
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BOMBAY HIGH COURT. 
Sgaconp Crvit APPEAL No. 817 oF 1923. 
February 5, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
GAFUR IMAM—DeErenpant— 
APPELLANT 

h VETSUS 
AMIR ISAB SAUDAGAR—PLatnTIFF 
— RESPONDENT. 

Transfer of Property Act {IV of 1882), s. 95— 
Mortgage—Redemption by co-mortgagor-—-Charge on 
shares of other mortgagors-~ Interest, whether can be 
claimed-—N otice. 

Under s. 95 of the Transfer of Property Act a re- ' 
deeming co-mortgagor is only given a charge for 
his portion of the expenses properly incurred in so 
redeeming and obtaining possession of the mortgaged 
property. He is not ordinarily entitled to interest 
in respect of the amount for which he has a charge 
on the property unless he gives notice to his co-’ 
mortgagors that he would claim interest against 
them in respect of their share of the mortgage-money 
paid by him if they wished to redeem their shares. 
|p. 659, col. 2; p. 660, col. 1.] 


Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Nasik, in Appeal No. 104 of 1922, revers- 
ing the decree of the Subordinate Judge at 
Nasik, in Civil Suit No. 144 of 1922. 

Mr. S. Y. Abhyankar, for the Appellant. 

Mr. S. R. Gokhale, for the Respondent. ` 

JUDGMENT.—The plaintiffs. sued to 
obtain possession by partition of their 
one-third sharein the suit property, and 
for recovering contribution from the de- 
fendants for money paid by the plaintiffs 
for redeeming the other two-thirds in the 
same, 

The Trial Judge held that the plaintiffs 
could claim one-third share in the suit 
property; that they had redeemed the mort- 
gages on the property and obtained pos- 
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session; and thatthe plaintiffs were entitl- 
ed to a sum of Rs. 66-10-8 from the 
defendants as .their contribution towards 
the expenses incurred in redeeming the 
property. He did not allow the plaintiffs 
any interest on that amount. 

The third defendant alleged that he had 
repaired the house at a cost of Rs. 350 
after he had purchased the interest of 
the first defendant, one of the original 
mortgagors. The Judge found that he had 
spent Rs, 350 and held that the plaintiffs 
were liable to pay one-t third of that, amount. 

In appeal the Appellate Judge held that 
plaintifs were, entitled to interest on the 
amounts which they had spent in paying off 
the mortgagee, and considered twelve per 
cent. as. a reasonable rate, buthe differed from 
the Court below with regard to the money 
spent by the third defendant in making 
repairs, and found he could not be con- 
sidered a bona fide purchaser, and conse- 
quently passed a decree for the plaintiffs 
that their one-third share should be equitab- 
ly separated and given in their posses- 
sion and the third defendant shouli pay 
to the plaintiff No. 1, Rs. 154 as his share 


of the mortgage-money with interest at’ 


six percent. thereon from the date. of 
suit till payment within two months-from 
the date of the decree, 

The third defendant has appealed. He 
contends that he ought to have been al- 
lowed proportionate costs of repairs made 
by him to the house situated in the suit 
land, and that the Judge erred in law in 
awarding interest to ` the plaintiff on the 
amounts spent by him in redeeming the 
property. We do not, think that the “third 
defendant in the circumstances of the case 
is entitled to charge the plaintiff with his 
proportion of the cost incurred by him 
in executing repairs tothe property. 

On the question whether he is liable 
to pay interest to the plaintiffs on his 
proportion ofthe expenses properly incurred 
in redeeming the property, there is no 
direct authority. ‘Section 95 of the Transfer 
of Property Act says:— 

“Where one of several mortgagors re- 
deems the mortgaged property and obtains 
possession thereof, he has a charge on the 
share of each of the other co-mortgagors 
inthe property for his proportion . of the 
expenses properly incurred in so redeem- 
ing and obtaining possession.’ 

In a note in Mitra’s .work on the Trans- 
fer of Property Act (2nd Edition) to 8, 99 we 
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find the following passage at page. 511:— 
“The redeeming co-mortgagor has a right 
to claim interest on the money paid by him. 
The rate of interest must be reasonable. 
The fact that he had to borrow redemp- 


tion money at a high rate of interest is 


not a ground for charging the same rate 
from the other co-mortgagors,” The author- 
ity for that proposition is Jago v. Arjun 
(i). In Raushan Ali Khan Chowdhury v: 
Kali Mohan Moitra (2), the Court allowed 
interest at twelve per cent. We have 
been referred, however, to the cuse of 
Malik Ahmad Wali Khanv. Shamsi Jahan 
Begam (3). The principal question argued 
was whether the redeeming co-mortgagor 
could claim contribution from his co-mort- 
gagors if he had not obtained possession 
of the mortgaged property. The Privy 
Council held that the section should he 
construed distributively, and that the 
charge followed on redemption; the con- 
dition of obtaining possession applied 
only to cases in which its fulfilment was 
from the nature of the mortgage possible. 
The plaintiff claimed during the argument 
that he was entitled to recover two- thirds 


‘of the amount paid by him, with interest 


at the stipulated rate, and to havea charge 
declared in his favour on the respondents’ 

interests in the mortgaged property. The 
judgment . of their Lordships does not deal 
with this contention. But the decree pass- 
ed by them declared that the plaintiff 
was entitled torecover against.the defend- 
ants two-thirds of the sum paid by him 
to redeem the mortgage, with interest at 
six per.cent. per.annum from the date of 
the institution of the suit. We must take, 
it, therefore, that the claim for interest 
from the date of redemption was disallow- 
ed. It seems to us reading s. 95, that’ 
the redeeming co-mortgagor is only given, 
a charge for his portion of the expenses 
properly incurred in so redeeming and 
obtaining possession of the mortgaged 
property. Consequently his claim to in- 
terest on the expenses so incurred must. 
arise, if at all, not from the section, but 
from some other ground. If, for instance, 

he gave notice to the co-mortgagors that’ 
he had redeemed the property, and that. 
he hada statutory charge for his pro- 


(1) ee Ind. Oas. 230. 

(2) 4 0. L. J. 79. 

(3 33 TAL 81; 8 Bom. L., R. 397; 10 ©. W. N, 
626; 3 A. L. J, 360; 3 O. L. J. 481; LM, L T. 143: 16 
M, dad: 269; 28 A. 488; 8 Sar. P, Ç. d, 918 (P, ON 


4 


660 
portion of the expétises so incurred, he 
might also’ give thêm notice that he would 
claim interest against them on that amount 
if they wished ‘to redeeni their shares. 
But, if no such notice is given, it is diffi- 
cult to see on what the claim for interest 
could be founded, or from what authority 
the Court could derive the power to exer- 
cise a discretion to allow interest. 

We think, therefore, that we must allow 
the appeal to this extent, that ‘defendant 
No. 3 must pay the plaintiff Rs. 66-10-8 
as his share of the mortgage-money with 
interest at six per cent. thereon from the 
date of suit till payment. Defendant No. 
5 can have three months to pay the amount 
from the time the proceedings are returne 
to the Trial Court. 

No order as to costs ofthe appeal. 

Z, K. Appeal allowed. . 
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MADRAS HIGH COURT. 
Cryin Revision PETITION No. 190 oF 1923. .. 
February 20, 1925. -. ; 
Present:—Mr. Justice Devadoss. 
R. PALAVESAM OBETTIAR— 
PLAINTIFE— PRTITIONER 
i VETSUS 
NARAYANA TYER—Derenpant-~ 
i RESPONDENT. i 
Civil Procedure Code (Act V of 1008), Sch; II, 
paras. 15, 16~--Arbitration—Arbitrator importing per- 
sonal knowledge into consideration of case—-Huidence 
taken in absence of party—Misconduct—A ward, legality 
of. 
The question whether an arbitrator can import bis 
own personal knowledge into the consideration of a 
case before him depends upon the terms of the sub- 
mission to arbitration. If the submission simply 
asks him to decide a casa, that would not give 
him a right to import his own personal knowledge 
into the consideration of the case. But where .the 
submission gives him an option either to take evidence 
or to decide'the case upon his own personal knowledge, 
he is entitled to: import into'-the ‘consideration ‘of 
the case his own™personaliknowledge. fp. 660, col. 2.] 
Lachhmi Narain v. Sheo Nath Pandey, 54 Ind. Cas, 
443; 42 A. 185 at p. 187; 1 U. P. L. R.A) 177; 18 A. 
L. J. 78, relied on. h : i 
It is illegal for an arbitrator to take evidence in the 
absence.of a party. [p. 661, col. 1! . 
Petition, under s. 25-of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Münsif, Amba- 
samudram, in 8. O. 5, No. 1738 of 1921.. 
Ms. S-Ramaswami Iyer, for the Petitioner. 


Me. T. L. Venkatrama-Iyer, for the Re- ` 


spondent, 


A Mi 4 MG. ian FA 
PALAVESAM OHETTIAR V, NARAYANA IYER. 


[881. 0. 1925] 
JUDGMENT.—This is a petition’ tc 
revise the order of the District Munsif of 
Ambasamudram declining to set aside 
an award passed by the arbitrators ‘in 
S. ©. S. No. 1738 of 1921; The. first 
contention urged by Mr. Ramaswami 
Iyer, against the judgment of the lower 
Court is that the arbitrators imported 
into the consideration of the case matters 
within their own, personal knowledge. In 
giving grounds for their decision the arbitra- 
tors say: “And we also know that when- 
ever he came here he may have purchased oll 
from this plaintiff or other oil mongers 
only upon the payment of ready cash and 
that otherwise there’ was no nécessity for 
him to have such large déalings.” The 
District Munsif dealing with this objection 
says ‘—'' No doubt the arbitrators have im- 
ported personal knowledge, They aré 
entitled to do so and parties who consented 
to the arbitration would clearly have known 
that the arbitrators must have some local 
knowledge and would import such know- 
ledge in deciding the, case.” Whether. the 
arbitrators could import their own’ personal 
knowledge into the consideration of the case 
before them would depend upon the terms 
of ‘submission ‘to arbitration. If the sub- 
mission simply asks the arbitrators to decide 
a case that would not give them a right to 
import their own personal knowledge intg 
the consideration of the case. But where 
the submission to arbitration gives them 
an option either td.fake evidence or to decide 


the case upon their own personal knowledge 


they, would be. entitled to import into thé 


. consideration of the case their own personal 


knowledge. This is.the view of Mr. Justice 
Lindsay in Lachhmi Narain v. Sheo. Nath 
Pandéy (1). The learned Judge observes: 
“This matter has to be determined in the 
light of the language of the agreement by 
which this dispute was referredto arbitra- 
tion. Ifthe parties agreed that the arbitra- 
tor should decide the dispute between the 
on his own knowledge, and further eared 
that there was no need for him to take any 
evidence, no misconduct can be imputéd.” 
In this case, the reference to. the arbitration 
does. not, say that the arbitrators were to 
decide the matter in controversy upon their 
own personal knowledge. On the other 
hand the reference. fo arbitration simply 
asks them to decide the dispute between the 
plaintiff and the defendants.. That being 
: (1) 54 Ind. Cas. 443; 42 A. 185 at p. 187; 1 U. P. 
L: R, (Ay) 177; 18 A. Le J 18, 
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so, they cannot import into the consideration 


of the case anything derived from their own 


personal knowledge. 

* Apart from this objection, there is a more 
serious objection to the award. In para. 5 
of the grounds attached to the award they 
say: ‘It is learnt that this defendant lived 
along with his wife at Sankarankoil on 
those occasions. It does not appear that 
they lived in this village or made any cele- 
bration on those dates.” They do not say 
from whom they learnt or had this informa- 
tion and it does notappear that they enquir- 
ed of anybody in the presence of the plaint- 
iff. Taking evidence in the absence of the 
olaintiff isillegal. Another objection urged 
by Mr. Ramaswami Iyer is that his client 
wanted the arbitrators to take evidence and 
went to them on several occasions and they 
put him off with some excuse or other. The 
District Munsif does not deal specifically 
with this objection, but the respondent's 
Vakil-wants to rely upon the last paragraph 
of his judgment in which he says: “The 
arbitrators have arrived at their decision 
after due and careful and bona fide enquiry 
and there is nothing to vitiate the award.” 
This does not amount to a finding that the 
statement of the plaintiff that he asked the 
arbitrators several times to take evidence on 
his side and they put him off with some 
excuse or other, is not trué. On the whole, 
Iam not satisfied that the arbitrators acted 
according to law, and, therefore, their award 
is bad. The District Munsif’s order accepting 
the award is set aside and he is directed 
to restore the suit tofile and dispose of it 
according tolaw. Thecosts of this petition 
will be provided for in the decree which 
my be passed by the District Munsif. 

V. N. V. . + Order set aside. 
a. K 
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‘ALLAHABAD HIGH COURT. 
Orvit Revision No. 19 or 1925. 
May 14, 1925: 
‘ Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
FAQIR ULLAH— PLAINTIFF 


' —ÅPPELLANT 

4, ; Versus ` 

HIKMAT ULLAH—Dsrenpanr 
— RESPONDENT. 


1 Provincial Small Cause Courts Act (IX of 1887), 3. 


35 —Civil Procedure Code (Act V of 1908), s. 99—Suit 
gystituted in and -evidence recorded by Small Cause 
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Court—Decision by Court not having powers of Small 
Cause Court—Appeal, whether lies—Hvidence, failure 
to record in full—Irregularity. | 

A suit was originally instituted ina Small Cause 
Court and the evidence was recorded by that Court. 
The Presiding Officer of the Court ceased to have 
jurisdiction oyer the case and it was taken up 
by his successor who had no Small Cause Court 
powers and ‘was trjed as an ordinary suit: 


' Held, (1) that the omission of the officer who decided 


the suit to record the evidence over again as in a 
regular suit was an irregularity to whichs. 99 of 
the ©. P. C. applied and which could not be made a 
ground for setting aside the decree unless if had 
affected the decision on the merits; [p 662, col. 1.) j 


(2) that in view of the provisions of s. 35 of the 
Provincial Small Cause Courts Act the decision in the 
suit must be treated as one givenina regular suit 
and was open to appeal. [p. 601, col. 2.] 
` Sarju Prasad v. Mahadeo Pande, 29 Ind. Cas. 996; 37 
A. 450; 13 A. L. J. 089, Lachhman Das v. Ahmad 
Hasan, 38 Ind. Cas. 105; 39 A. 357; 15 A. L. J. 305 and 
Zamirul Hasan Khan v.Imdad Ali Khan, 64 Ind. 
Cas. 573; 44 A.59; 19 A. L. J. 838; (1922) A. I. R. (AJ 
161, followed. 


Civil revision from an order of the Third 
Subordinate Judge of Moradabad, dated 
the 25th November 1924. 

Mr. G. Agarwala, for the Appellant. 

Mr. S. A, Haider, for the Respondent. 

JUDGMENT.—This is a _ revision 
against an order of the learned Subordi- 
nate Judge of Moradabad dismissing the 
plaintiff's suit on appeal. The grounds of 
revision are these. The suit was originally 
instituted before a Munsif having Small 
Cause Court powers. This Munsif ceased 
to have jurisdiction, and the case was taken 
up in the ordinary way by his successor 
who had no Small Cause Court powers. The 
evidence had been recorded by the First 
Munsif. The case was decided in favour of the 
plaintiff by the Second Munsif. On appeal 
the learned Subordinate Judge to whom the 
appeal was made over took a different view 
and dismissed the suit. The plaintiff's first 
contention is that the suit continued to be 
a Small Cause Courtsuit, and, therefore, no 
appeal lay to the District Judge. This con- 
tention is contrary to s. 35 of the Provincial 
Small Cause Courts Act, and the fact that 
a case which is decided under that section 
by au Officer not having Small Cause Court 
powers must be treated as a regular suit in 
which an appeal lies, is supported by a 
long string of authorities, e.g., Sarju Prasad 
v. Mahadeo Pande (1) Lachhman Das v. 
Ahmad Hasan (2), and Zamirul Hasan 
Khan v. Imdad Ali Khan (8). 

(1) 29 Ind. Cas. 996; 87 A. 450; 13 A. L. J. 639, 

(2) 38 Ind. Cas. 105; 39 A. 357; 15 A. L. d. 305, 

(9 6 Ind. Cas. 573; 44 A. 59; 19 A, H J. 838; (1922) . 
A; LR. (A) 161. 
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The applicànt’s second contention is that 
the Munsif who dedided the case should 
have ré-heard the evidence and récorded it 
in full as ina regular suit, Even if the 
Munsif should have done this; his: omission 
to do so is merely an irregularity in pro- 
cedure to which s. 99 of the C. P. C. applies 
and which cannot be made a ground for 
setting aside the decree unless it has affect- 
ed the decision on the merits. In this case 
we find on examining thé record that the 
learned Munsif who heard the evidence re- 
corded unusually full notes, That the 
shortness of the notes did not prejudice his 
successor against the plaintiff is evident 
from the fact that the case was actually 
decided in his favour. In appeal before the 
learned Subordinate Judge the applicant 
took no objection to the form in which the 
evidence had been recorded. He had, of 
course, taken none before the Trial Court, 
We further find that the decision turned on 
a question of limitation, which depended on 
whether the true date of the pro-note was 
1920 or 1921. Itis quite obvious that the 
date originally written was 1920 and has 
been altered into 1921. The pointon which 
the Courts differed was whether that altera- 
tion was made immediately, at the time 
when it was first written, or was madé sub- 
sequently in order to bring the case within 
limitation. We find, therefore, that the 
error in procedure, if there was any, has 
not in any way affected the result of the 
case. 

The revision aceordingly fails, and we 
dismiss it with costs. 


Z. K, Revision dismissed. 


MADRAS HIGH COURT. 
Oivit Revision Petition No. 413 or 1923. 
December 5, 1924. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
A. L. V. R. P. VEERAPPA CHETTIAR, 
REPRESENTED BY HIS AUTHORTSED 
AGENT M. V. SOMANATHA IYER— 
PLAINTIFF— PETITIONER 
Versus | 
MUNICIPAL COUNCIL, PALNI, 
REPRESENTED BY ITs CHAIRMAN— 


DEFEN DANT— RESPONDENT. 
Madras District Municipalities Act (V of 19203, ss. 
98, 93—Residence,"” meaning of—Agent for collection 


VEERAPPA CHETTIAR U. MUNIOIPAL COUNCIL, PALNY. 


(88 I. ©. 1995) 


from lands outside Municipality residing ‘witht 
Municipal limits—Liability to pay profession tax— 
“Inside Municipal limits, scope of. l 

The expression “or any source other than houses or 
lands inside the Municipal limits” in s. 95 of the 
Madras District Municipalities Act is used in order 
to exempt a person from paying profession tax on 
rent from property inside the Municipality, since he 
is already taxed on that under s. 81; but a person 
residing within the Municipality and drawing income 
from rent of houses otvitside it is bound to pay pro- 
fession tax and is not entitled to any exemption. The 
words “inside the Municipal limits” ins. 95 qualify 
the words “houses and lands’ and not the word 
“source.” fp. 663, col. 1.] l 

Section 93 of thé Madras District Municipalities 
Act only lays down the qualification for liability to 
tax-and has nothing to do with the conditions under 
which the tax becomes payable. [ibid.] 

The word ‘residence’ in s. 95 of the Madras 
District Municipalities Act must be interpreted in 
thesense of personal residence, and a person who 
neither himself personally resides nor maintains a 
residence for himself or his family within a Munici- 
pality, but merely maintains an office for the collection 
of his rent cannot be said to “reside” within the 
Municipality. [p. 663, col. 2.] 

A money-lender who exercised his profession in one 
taluk purchased in another taluk a zemin situated 
wholly outside the limits of a Municipality but main- 
tained within the Municipal limits a resident collection 
agent who collected ‘his-zemin’s rent for him. He did 
not, however, himself ever reside or maintain a house 
for the residence of himself or his family within the 
Municipal limits: ` 

Held, that although ‘the money-lender through hia 
agent was in receipt of income within the Munici- 
pality he was not liable to pay profession tax 
inasmuch as he did not “reside” within the Municipali- 
ty within the meaning of s. 95 of the Madras District 
Municipalities Act. [p. 663, col. 1] 
4zPetation, under s. 25 of -Act IX of 1887, 
praying the High Court to revise the 
decree and judgment of the Court of 
the District Munsif, Palni, in S. CO, No. 306 


of 1922, 


Mr. T. L, Venkatrama Iyer, for the 
Pétitioner, 

Mr. K. V. Krishnaswami Iyer, for the 
Respondent. 


JUDGMENT.—The petitioner geeks 
for the revision of'the decree of the lower 
Court in a Small Cause Suit instituted by 
the plaintiff to recover -from the defendant, 
the Municipal Council of Palni, the amount 
of profession tax levied on him by the 
Council for the -half-year ending 3lst March 
1922. The facts appear to be as follows:— 
The plaintiff isa Nattukottai Chetti, whose 
profession is money-lending and he exercises 
that profession at Devakottai. He has pur- 
chased the zemindari of Rattiampadi in 
the Palni taluk. This zemin is situated 
wholly ontside the -limits of -the Talni 
Municipality. The plaintiff-maintains in 
the Paln? town-d--resident ‘collection agent 


t 
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who collects his zemin’s rent for him. In 
these circumstances the lower Court has 
held that the plaintiff has through his. 
agent been in receipt of income within the 
Municipality and is, therefore, liable to be 
taxed for profession tax. 

, The legal correctness of this decision 
depends on thé interpretation of ss. 93 and 
95 of the Madras District Municipalities: 
Act. Itis contended for the petitioner that 
he or his agent is not a person in receipt of 
income from “any source other than houses 
or lands inside the Municipal limits”, and 
it is sought to make the words “inside the 
Municipal limits” qualify ‘source’ and not 
‘houses and lands’. This view is untenable. 
Thete is no reason whatever why a person 
residing within the Municipality and draw- 
ing income from rent of houses outside it 
should not pay profession tax as he obtains 
the benefit of Municipal activities in the 
same manner as any other resident. The 
phrase is- clearly used in order to exempt 
a person from paying profession tax on rent 
from property inside the Municipality, since 
he is already taxed on that under s. 81. 

We cannot say that the petitioner is not 
in receipt of this income. He admits that 
his agent collects it and remits it to him. 
He is, therefore, prima facie liable under s. 
93, if he has been in receipt of that income 
within the Municipality for the period laid 
down in s. 95. Section 95 lays down that, 
though a person may be liable for the tax 
under s. ‘93, it is-not payable unless he 
resides in the Municipality -for sixty days 
in the half-year in question. This pro- 
position is not affected by the principle 
laid down in Illustration (3) of s. 93, because 
s. 93 is only laying down the qualification 
for liability.to tax and has nothing to: do 
with the conditions under which the tax 
becomes payable. That is-dedlt with-under 
s. 95. This point has been overlooked by 
the lower Court andit has thus fallen into 
an error. 

Now, the -plaintiff in his plaint clearly 
stated that he never resided in Palni for. 
sixty days in the half-year. In the written 
statement the Council did not controvert' 
that statement. 
for 60 days in the half year it would have 
been the most obvious answer to the plaint- 
iff's-suit. We must take it then that the 


plaintsff-did not reside within the Munici- 


pality for sixty days in the half year in ques- 
tion. . 
: Phe respondent has--tried to argue that 


VEERAPPA CHETTIAR Y, MUNIOIPAL COUNOTL; PALNT, 


Had the plaintiff resided 


- Municipality. 


663 


‘residence’ will include ‘the maintenance of 
an. office’ although the principal never 
appears there. No doubt the word ‘resi- 
dence’ has been interpreted in various ways 
when if has been necessary to interpret its 
meaning in income-tax and other Statutes; 
but we think that its meaning in this 
Act may be decided by a consideration of 
the reported rulings under the old District 
Municipalities Act of 1884; and the con- 
sequent alteration of the provisions in the 
new Act. Under the old Act, 6, 55, a per- 
son exercising a profession, etc., or holdin 

an office was liable under s. 53 to the tax, 
and had to pay it, if he exercised the pro: 
fession or held the office for sixty days in 
the half year. In the two rulings in 
Chairman, Ongole Municipality v. Mounsey 
(1) and Hammick v. President, Madras 
Municipal Commission (2) this Court held 
that a Government servant, whose Head 
Office was in the Municipality, was. not, 
while he was himself outside the Munici- 
pality, holding his office within the 
Municipality. So that, unless he himself 
was for 60 days within the Municipality, 
he was not liable to the tax. To meet 
that difficulty, we presume, the Legislature 
provided in Sch. IV, r. l8.of'the new Act 
that a person must be deemed to ‘have 
exercised a profession or held an appoint- 
ment for the period specified in s. 95 “if 
his principal office -is within the Muni- 
cipality and his connection therewith has 
lasted for the specified, number of days”. 
Under the old Act the ‘test for liability in 
the case of a person holding an appoint- 
ment was personal presence within the 
Municipality; under the new Act, in such 
a case personal presence is not necessary. 
Had the Legislature meant that, in the 
case of persons in receipt of pension or 
insome, personal presence in the Muhicip- 
ality was equally not necessary, we think 
they would have made it equally clear. 
We think, therefore, that the test in such 
a case is personal presence within the 
Municipality, and that ‘residence’ ins. 95 
has to be interpreted in the sense of 
personal residence and that one who 
neither himself personally resides nor main- 
tains a residence for himself or his family 
within the Municipality but merely main- 
tains an office for the collection of his 
rent cannot be said to reside within the 
The petitioner, on this 


(1) 17 M. 453; 6 Ind."Dee. (N. 8.) 314, 
(2)-22 M. 145; 8 M. L. J. 164; 8 Ind. Dee, (N. s.) 108, 
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ieee , therefare, will not be liable to pay 
e profession tax. 

The petitioner raised a further ground of 
objection, namely, that since all his zemin 
land rents are already taxed to a fixed— 
péishkush—this peishkush eannot be increas- 
ed by any further tax by Government, 
either directly by Government itself or 
indirectly by Government: authorizing a 
Municipality to tax such rent without a 
direct statutory declaration of its interfer- 
ence with his permanent sannad rights. 
He quoted Secretary to the Chief Commis- 
stoner of Income Tax v. Zemindar of 
Singampatti (3) in aid of his contention 
that the State cannot authorize a Muni- 
cipality to levy a tax which it cannot 
itself levy. This question is not free from 
difficulty but need not be decided in this 
case. 

On the ground that the petitioner has 
not resided for 60 days within the Muni- 
cipality, the levy of a profession tax on 
him was contrary to law. We must hold 
that he was not liable for this tax and that 
the lower Court has made a mistake in 
law in dismissing this suit. We think 
this is acase in which we. must interfere 
in revision. We reverse the decree of the 
‘ lower Court and give the plaintif a decree 
for the amount sued for with costs in both 
Courts. 


V. N. V. , Decree reversed, 


Z. K. 
(3) 70 Ind. Cas. 504; 45 M. 518; 15 L. W. 496; 
M, W. N. 353; 31 M. L. T. 21; 1; (1922) A. LR M. 
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CALCUTTA HIGH COURT. 
- APPEAL FROM APPELLATE DECREE No. 375 
or. 1922, 
February 17, 1925. 
| Pr esent :—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
BHOLA NATH MONDAL AND OTHERS— 
PLAINTIFFS—A PPELLANTS 
VETSuUsS 
MOHESH CHANDRA BERA AND OTAERS 
—DEFENDANTS— RESPONDENTS. 
Parties—Hasement, suit on—Servient owner, who 


48, 

In a suit for the removal of an obstruction to an 
easement, the servient owners against whom no relief 
is sought are not necessary parties. [p. 665, col. 1.) 

: ‘Servint owner’ for the purpose of a suit on an 
easement is the owner who has raised . objection to 
plaintiff's claim, against whom there is a cause of 
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action, and does not refer to the owners of all. the 
tenements subject to the easement. [p. 665, col. 1. 


Haran Sheikh v. Ramesh Chandra Bhattacharjee, 
62 Ind. Cas. 425; 25 C. W. N. 249, relied on. 


Appeal against a decree of the second 
Additional District Judge, Midnapur, dated 
the 23rd of April 1921, reversing that 
of the Munsif, Third Court at that place, 
dated the llth August 1920. 

Babus Mohendra-Nath Roy, Anil Chandra 
Dutt and Mr. Sdmarendra Kumar Dutt, for 
the Appellants: `; 

Babus Joges Chandra Roy and Navadwip 
Saha, for the Respondents. 


J UDGMEN T.—The case of the plaint- 
ifs in the suit out of which this second 
appeal arises was that there is khal 
running along the eastern boundary of 
their mouza which continues along the 
northern and eastern boundaries of the 
neighbouring Mouza Beluriaand then south- 
wards; and that water from their mouza 
is dischar ged through certain sluices from 
the khal into a riverlying further to the 
east; but that in 1918 the tenants of 
Beluria made two obstructions one at the 
point marked A in the map obstructing 
the khal where it entered into mouza 
Beluria and anothar at the point B ob- 
structing it at its exit from that Mouza, 
The suit was brought by certain repre- 
sentative tenants of the Mouza Purusat- 
tampur against certain tenants of Beluria 
as representing all tenants of that village 
and notices were published under O. I, 
r. 8 in the local newspaper, on the spot and 
elsewhere. 

The learned Munsif found in favour of 
the plaintiffs and gave a decree on certain 
terms. He found that the natural drainage 
of the village .was through this khal and 
that the tenants of Beluria had wrong- 
fully obstructed it at points A and B, 

On the case coming up in appeal the 
only point decidedis the question whe- 
ther the suit could proceed owing to defect 
of parties. The case set up was that though 
no doubt the people of Beluria were the 
people who were said to have put up the 
obstructions, the plaintiffs had asked for 
8 declaration that the whole khal must 
remain open, not only through the 7 
mouzas lying successively to the south. 
The learned Additional District Judge 
accepted this contention and dismissed the 
suit on the preliminary ground that the 
suit was bad for defect of parties. He 
held that the principle laid down in the 


[88 Í. 0. 1925] 
‘case of Haran Sheikh v. Ramesh Chandra 
Bhattacharjee (1) was applicable to the case 
‘and did not follow the observations in the 
case of Madan Mohan Chakravarty.v. Sashi 
Bhusan Mukherjee (2). The facts of this case 
according tothe pleadings are that the people 
of Beluria alone had put up these obstruc- 
tions at points Aand B and no obstruction 
had been made in the khal-at any point 
further south where it passed along 
the east side of the other mouzas; and the 
prayer in the plaint was. for a declara- 
tion of prescriptive and natural right 
of, easement and easement: of neces- 
sity. by cutting these bunds so as to dis- 
charge water through the khal as delineat- 
ed in the map and for a permanent injunc- 
tion restraining’ the tenants'of Beluria 
from putting any further. obstructions in 
the khal. No. relief, therefore, appears to 
us to have been sought against the ten- 
ants of any ofthe other mouzas lying 
further to the south. ‘This case on its 
pleading is,.therefore, in our opinion, clearly 
distinguishable from the case: of Haran 
Sheikh v. Ramesh Chandra Bhattacharjee 
(1). In that case one of the persons interest- 
ed in the servient tenement not having 
been made a party it was held that his 
non-joinder as a party to the.suit was a 
fatal defect in the case. Butin.this parti- 
cular case no relief is asked ifor. in the 
plaint against any one else except the ten- 
ants of Beluria. It is remarked in the 
case of Mudan Mohan Chakravarty v. Sasi 
Bhusan Mukherjee (2) that servient owner 
means the servient owner who has raised 
objection to a plaintiffs right against whom 


there is a cause of:action and does not’ 


refer to the owners of all the tenements 
over which a way passes. In our view, 
therefore, it was not. necessary to make 
‘the tenants of the other mouzas'to.the south 
parties in the particular litigation. 


Af the hearing before us a further point 
has been raised, i. e., that, asa matter. of 
fact, the obstructions put up at the points 
A and B are on land in the khas possession 
ofthe zemindar who should: be a party. 
This point appears to be only raised at 
this stage. No where in the pleadings 
does it appear that the landlord was 
considered to bea necessary party to this 
case. In fact we donot know whether these 
two mouzas are under the same landlord 


1) 62 Ind, Cas. 425; 25 O. W. N. 249. | 
2)°31 Ind,, Cas, 549: 19 O. W. N. 1311. |. 
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or not. We hold that this point-cannot be 
raised af this stage. A a oe 

In the result, therefore, this appeal is 
allowed, the decree of the learned Additional 
District Judge is set aside and. the case 
remanded to the Court of the District Judge 
of Midnapur for re-hearing of the appeal 
on the merits. Costs will abide the result. 
. N. H. Appeal allowed. 


li 


MADRAS HIGH COURT. 
Cıvıı REVISION Patition No; 785 oF. 1923. 
September 16, 1924, |. t, 
` Present:—Mr. Justice Jackson. 
JAVVADE CHINNA VENKATRAMAYYA 
AND ANOTHER—DeEFENDANTS Nos. 12 AND 13— 
PETITIONERS 
versus 4 l 
BANDI VEERASAMI-—PLAINTIFF— 
l RESPONDENT. : l 

Civil Procedure Code (Act V of 1908); 0. XXII, +. 
1—"“Other sufficient grounds,” meaning of-—Withdrawal 
of suit, leave for—Alternative cause of ‘action. - i 

“Other sufficient grounds” in sub-cl. (b) of r. 1 of 
O. XXII of the ©. P. C. must be ejusdem generis 
with the formal defect in sub-cl. (a)... A Court has no 
power under O. XXIII, r. 1 to grant permission to 
a plaintiff to withdraw from the suit with liberty to 
institute afresh suit, in a case where the evidénce 
adduced by the defendant is such as to cause the plaint- 
iff's suit to fail and the plaintiff thereafter asks 
leave to withdraw the suit with a view to institute 


' a fresh suit on an alternative cause of action, especially 


after a prayer for amendment ofthe plaint to 
introduce the alternative cause of action’. had been 
refused. [p~ 666, col. 2.] ge gael 

Kali Prasanna Sil v. Panchanan Nandi, 33 Ind. 
Oas. 670; 44 ©. 367; 230. L. J. 489, 20 C. W. N. 1000, 
relied on. fe ek ; , 

Where a Court in-such’a case grants. leavè to the 
plaintiff to withdraw the suit with liberty to bring a 
fresh suit it acts with gross irregularity in the exer- 
cise of its jurisdiction so as to call for interference 
under s. 115, ©. P. C. [ibid.] 

Petition; under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Narasapur, in O. S. No. 26 of 1922, dated 
the 20th February 1923. 

“Mr. P. Somasundaram, ‘for the Peti- 
tioners. coi: 
“Mr. C. Rama Rao, for the Respondent. 


- JUDGMENT.—The petitioners seek to 
set aside the order of the Subordinate Judge 


_of.Narasapur, in O. 8. No. 26 of 1922, dated 


the 20th February 1923, | 


t 
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The- petitioners and counter-petitioner 
both claimed to be alienees from rever- 
sioners to the suit estate. The counter- 
petitioner filed with his plaint in 
0. S. No. 26 of 1922 a genealogy showing 
that Subbarayudu, the grandfather of his 
alienors. was son of Rajayya under whom the 
petitioners claim through another branch. 
A -year and more after filing his plaint, 
the counter-petitioner put in an affidavit 
to the effect that  Venkiah should 
be inserted between Rajayya and Subba- 
rayudu. “The word was omitted by mis- 
take.” It was not a clerical error for the 
plaint merely copied the recital in plaintiffs 
document’ (judging from’ the affidavit of 
petitioners). But the petitioners (who are 
also suing on the strength of their con- 
veyance by other reversioners) had made 
it plain that the grandfather of plaintiffs, 
alienors’ was: not Rajayya but Venkayya.. 
Tt was to avoid this difficulty and not owing 
to clerical error that plaintif sought to 
amend his plaint. The Subordinate Judge 
who dealt with the petition for amendment 
in L A. No. 744. of 1922 correctly appreciat- 
ed the-point. “The relationship,” he states. 


‘‘of.each was definitely given in the plaint’ 


and in the written.statements and because 
the defendants ‘have produced some docu- 
ments: to show the-connexion of the plaint- 
{ff's. predecessor-in-title to be not true, the 
plaintiff wants.to have it altered. I think 
this cannot be allowed now.” 

The case then proceeded and when the 
plaintiff attempted to prove the relationship 
otherwise than stated in his plaint, the evi- 
dence was disallowed by a fresh Subordi- 
nate Judge. The plaintiff then applied in 
E A. No. 227 of 1923 for review of the 
order. refusing amendment ostensibly þe- 
cause: his petition to amend ‘had been 
obseure but, of course, really because his 
evidence had been ruled out, The new Sub- 
ordinate Judge examined the case and 
found, quite rightly, that his predecessor 
had. disallowed the amendment on the 
ground that the plaintiff was only asking 
for it beeause the documentary evidence 
adduced by the rival claimants showed 
that:Subbarayudu’s father was not Rajayya 
but Venkayya. 

But on the same day he gave plaintiff 
leave to withdraw the suit and file a fresh 
one, holding: that it was open to plaintiff 
to make ‘allegations in the plaint compre- 
hending an alternative case (that Subba- 
rayudu was either son of Rajayya or Ven- 
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kayya) and. the-case came within the pur- 
view of O, XXIII, r: 2: Aceordingly the. 
decree was passed against. which the pre- 
sent petition is directed allowing the: 
plaintiff to withdraw his suit with leave to- 
bring afresh one. There is noandication: 
that the Subordinate Judge ever directed: 
his mind to O. XXIII, r. land considered 
whether the suit: must fail by reason of 
some.formal defect, or whether there:was- 
other sufficient ground for allowing. the: 
plaintiff to institute a fresh suit. The: 
‘defect’ of alleging Rajayya.to be the-father: 
of Subbarayudu instead of Venkatayya was 
not a formal defect; it vent to the root .of 
plaintiff's claim. -What.then was the other 
ground which would justify the order?’ 
Apparently it was the extraordinary pro- 
position. that if plaintiff had known that 
his first case would be proved false by the 
counter-petitioners, he might have present- 
ed an alternative case which would get 
over the difficulty. lt has long been held. 
that ‘other sufficient grounds’ in sub-cl. (b), 
O. XXNI, r. 1, must be ejusdem generis as 
the formal defect in sub-el. (a) (Cf. Kali 
Prasanna Sil v. Panchanan Nandi (1)} 
Furthermore as is well-summarized in 
D. F. Mulla's commentary on the C. P. O. 
(7th Edition, page 678) the efect of 
numerous rulings is that the Court has 
no power under ‘this rule to grant per-- 
mission to the plaintiff to withdraw from. 
tke. suit with liberty to institute a fresh 
suit in.a.case where issues-have been joined- 
and the plaintiff fails to produce-evidence 
in support of the issues, or where evidence 
has been adduced but the evidence is not 
such as to support the plaintiff's case; the: 
reason is that in cases:of this character,- 
the suit must fail, not by reason-of some- 
formal defect, but on the merits and the 
apprehension of failure of ‘the suit.cannot 
be said to. constitute “a sufficient ground’ 
for allowing the plaintiff to institute a 
fresh suit. The point is succinctly put 
by Scott, ©. J., in Mahipat Shamla v. Nathu 
Vithoba (2): “The Court should nof allowa 
suit to be withdrawn after the . parties 
are ready for trial if such withdrawal 
may. operate to.the prejudice of the defend-. 
ant.” 

The order of the Subordinate.Jndge js, , 
therefore, bad in law, and. it is bad in. 
every ather respect. He knew.the merits 

(1. 33 Tnd, Cas. 670; 44 O. 367; 23 C. L. J. 489; 200, 


W. N. 1000. | A ee 
(2) 4 Ind. Cas: 262;°33 *B..722; 11 Bom, L; R; 1109, 
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of the case, and his predecessor's order 
thereon, and must have known that in 
these circumstances an: order under 
O: XXII, r. 1 would require a most care- 
fally reasoned justification. I must find 
that the irregularity of his order is not only 
material but gross. 

The.countet-petitioner contends that this 
order need not be set aside because the 
parties have already embarked on the fresh 
suit; and the petitioner has unduly delayed 
the present petition. It seems that he 
obtained copy on l4th July 1923 and filed 
this petition on 4th September 1923. Hav- 
ing regard to the general course of litiga- 
tion in this Presidency, I am not prepared 
to hold that this delay is inordinate. Each 
case must be considered on its merits and 
Bansi Singh v. Kishun Lal Thakur (38) in 
which the ‘Court declined to interfere es- 
tablishes: no absolute rule. The same re- 
mark applies to Jhunku Lal v. Bisheshar 
Das (4). It is always a nice question 
whether a ‘Court which has acted erro- 
neously has acted irregularly. Had the 
Subordinate Judge addressed himself 
to the question whether the permission 
to withdraw was to be granted on account 
of a formal defect, and had then erred in 
his estimation of what defect could be 
described as formal, the ruling in Jhunku 
Lal v. Bisheshar Das (4) might apply. 
But the Subordinate Judge has granted 
permission for no reason contained in the 
Statute but for one of his own imagining 
that if the plaintiff knew that ‘the defend- 
ants would defeat his first plea, he might 
have provided an alternative. 

-Accordingly I allow this petition with 
costs and reverse the decree in O. S, No, 
26 of 1922 on the file of the Subor- 
dinate Judge of Narasapur. Presumably 
from what has already occurred (though 
this remark must not prejudice the trial) 
O. S. No. 26 of 1922 will fail for want -of 
evidence, so it will be sufficient if peti- 
tioners pay ‘into Court the amount of 
costs which they have already received 
under the decree now reversed, to be paid 
out to the successful party in O. 8. No. 26 
of 1922. Time for payment six weeks. 

V. N. V. Petition allowed. 

Z, K. 

R 26 Ind. Oas. 203; 41 C. 632. 

46 Ind. Cas. 71; 40 A. 612; 16 A. L. J. 495. 
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CALCUTTA HIGH COURT. 
Civiu Rures Nos. 629 anp 1090 or 1924, : 
February 16, 1925. 

Present —Justice Sir Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 
Maharaja SHASHI KANTA ACHARJYA. 
BAHADUR—PETITIONER 
VETSUS 
MANU SHEIKH, MINOR BY HIS 
GUARDIAN RAJU .SHEIKH— OPPOSITE 
PARTY. 

Bengal Tenancy Act (VIII of 1885), s. 158—Rent- 
decree—Execution proceedings—Special Judge; order 
of-—Appeal, if lies. ` 


No appeal lies under s. 153, Bengal Tenancy Act 
against an order passed by a Special Judge on an 
application to set aside a sale held in execution ofa 
rent-decree Tor an amount not exceeding Rs. 50, on the 
ground of irregularity and fraud. [p. 668, col. 1.] 


Rule against an order of the Sub-Judge, 
Mymensingh, dated the 16th February 1924;. 
in Miscellaneous Appeal No. 283 of 1923. 


ORDER.—This Rule wasobtained at the 
instance of the petitioner to set aside an 
order of the Subordinate Judge, dated the 
16th February 1924. A decree for rent was’ 
obtained by the petitioner the amount being 
under Rs. 50. In execution of the decree 
the ‘petitioner brought the property to sale 
on the 20th February 1922 and himself pur- 
chased the property. The opposite party 
who isa minor on the 9th April 1923 ap- 
plied through his father as his natural 
guardian to set aside the sale alleging in 
his application a fraudulent suppression ‘of 
notices in respect of the sale. The matter 
came before the Munsif on the29th ‘Sep- 
tember 1923 and he rejected the applica- 
tion to set aside the sale on the ground that 
there was no irregularity and that the ap- 
plication was barred by limitation. An 
appeal was preferred against the Munsif’s 
order'to the Subordinate Judge who revers- 
ed the order of the Munsif stating’ ‘that on 
the evidence he was satisfied that the oppo- 
gite party did not come to know of the 
order until the ‘delivery of possession was 
made. This Rule‘was granted as I have 
stated against the order of the Subordinate’ 
Judge. l 

Three points are urged before us. First- 
ly, it is stated ‘that having regard to the 
provisions of s 153 of the Bengal Tenancy 
Act, the Subordinate Judge had no juris- 
diction to’entertain the appeal ‘against the 
order of the Munsif. Secondly, it is stated 
that the application which ‘was made mora 


ha 
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than a year after the sale was barred by 
limitation unless fraud was shown which 
wa3 not found by the Snbordinate Judge, 
and there was a third point made thatthe 
application should have been made by the 
guardian ad litem of the infant who had 
been appointed and not by his father as his 
natural guardian. It seems te us that the 
Rule must succeed on the first point, name- 
ly of jurisdiction. Section 153 of the 
Bengal Tenancy Act provides that an 
appeal shall not hefrom any decree or order 
passed whether in the first instance or on 
appeal in any suit instituted by a landlord 
for the recovery of rent (b) where the decree 
or order, as here, is passed bya Judicial 
Officer especially empowered by the Local 
Government to exercise final jurisdiction 
under this section and the amount claimed 
in the suit does not exceed Rs. 50. An 
appeal is allowable in case a decree or order 
has decided a question relating to title to 
land or to some interest in land as between 
parties having conflicting terms thereto or 
a question of a right toenhance or vary the 
rent of atenant or a question of the amount 
of, rent annually payable by a tenant and 
the explanation appended to the section 
which was attached after the decision by 
this Courtin the case of Kali Mandal v. 
Ramsarbaswa Chakranarti (1) provides that 
a question as to the regularity of the pro- 
ceeding in publishing or conducting a sale 
in „execution of a.decree for arrears of rent 
is not a question relating to title to land or 
to. some interest in land as between parties 
having.conflicting claims thereto. It seems 
to us, therefore, that if this point had been 
taken it would be complete „answer to the 
application.. But it is urged before us that 
we should interfere on the ground that the 
opposite party has been prejudiced because 
this.point was not taken before the Subor- 
dinate Judge,it being urged that if the 
objection had been taken in that Court the 
matter might have come before the District 
Judge under the proviso which appears in 
s. 153. It seems to us that there is no 
substance in this contention having regard 
to the terms of the proviso itself and we 
do not think that the District Judge could 
have exercised any jurisdiction in the 
matter even if this point had been taken 
before the Subordinate Judge. Conse- 
quently, it seems to us that the order of the 
Subordinate Judge was without jurisdiction 


(1) 32 O. 957; 9 C, W, N. 721; 1 0, L. J. 476, 
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as there was no appeal from the order of 
the Munsif having regard to the provisions 
of s. 153 to which I have referred. 

The result is that we make the Rale ab- 
solute with costs hearing-fee, one gold 
mohur and the order of the Subordinate 
Judge is set aside. 

Rule No. 1090 is discharged. 

KH - Rule made absolute. 


mame i ja E anank, 
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BOMBAY HIGH COURT. 

SECOND Cıvıl APPEAL No, 805 or 1923. 

February 5, 1925. l 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Cayajee. 
GOVIND VASUDEO KULIKARNI— 

PLAINTIFF —APPELLANT 
versus > 

NARAYAN BALWANT KULKARNI— 

DEFENDANT —RESPONDENT. 

Provineial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 13—Suit to recover share in allowance for 
kulkarni watan, nature of—Suit of Small Cause 
nature, ` 

A suit by the plaintiff to recover from the defendants 
his share of an allowance received by the latter from 
the Government in respect of the commutation of & 
kulkarni watan is a suit for the recovery of money 
had and received by the defendants for the plaintiff's 
use and does not fall within the purview of Art. 13 
of Sch. I to the Provincial Small Cause Courts Act. 
Such a sultis, therefore, a suit of the nature of a 
Small Cause. : 

Damodar Gopal Dikshit y. Chintaman Balkrishna 
Karve, 17 B. 42; 9 Ind. Dec. (N. 8.) 28, followed. ` 

Bhikaji Hari v. Radhabai, 21 Ind. Cas. 181; 37 B. 
700, 15 Bom. L. R. 803, referred to. 


Second appeal from the decision of the 
District Judge at Ahmednagar, in Appeal 
No. 140 of 1922, reversing- a decree of 
the Subordinate Judge at Rahuri, in Civil 
Suit No. 339 of 1921. Nn 

Mr. P. V. Kane, for the Appellant. 
wen P. B. Shingne, for Respondent 

0. 1. 

JUDGMENT.—We think this case 
comes within the decision in Damodar 
Gopal Dikshit v. Chintaman Balkrishna 
Karve (1), cited with approval in Bhikaji 
Hari v. Radhabai (2). In the latter case 
the plaintiff sued the defendants alleging 
that they were both sharers in the kulkarni 
watan, and that the defendants had receiv- 
ed profits of the office and had not paid to 


” 


(1) 17 B. 429 Ind. Dec (N. e. 28, 
(2) 21 Ind. Cas, 181; 37 B, 700; 15 Bom. Jy. R. 802, 
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the plaintiff her’ ‘share for a Cavan number 
of years. The defendant admitted that he 
had raceived the profits, and admitted that 
the plaintiff was a sharer, but only disputed 
the quantum of her share. The suit was 
held to be a suit for money had and receiv- 
ed by the defendant for the ‘use of the 
plaintiff, and was a suit of a Small Cause 


‘Court nature in respect of which no second ` 


appeal lay. 


In this case we are asked to hold that the. 


suit came within Art. 13 of the Second Sche- 
„dule of the Provincial Small Cause Courts 
Act as it was asuit to enforce payment of the 
allowance or fees respectively called mali- 
kana and hakk, or of cesses or other dues 
when the cesses or dues are payable’ to a 
person by reason of his interest in immove- 
able property, or in an hereditary office or 
in a shrine or other religious institution. 
' This is not. a suit to enforce payment of the 
” allowance for which the kulkarni watan in 
‘question wastcommuted. That allowance 
has been recovered from its source, and this 
is only a dispute between persons ‘claiming 
to divide it. The plaintiff was jentitled to 
sue the defendant. for money had and re- 
ceived. Consequently there was no appeal 
to the. District Court if the Trial: Judge had 
Small Cause Court powers, and if he had 
not such powers then although the District 
Court was competent to hear ian appeal, 
there. would be no second appeal. In any 
event the second appeal, should be dis- 
missed with costs in favour, of. respondent 
No 1. 
Z. K. 
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PATNA. HIGH COURT. 
SECOND. CIVIL APPEAL No. 333 oF 1922. 
is May 20, 1925. 

Present: oe SUT Dew Miller, Krt., Chief 
Justice and Mr. Justice Macpherson. 
,DAROGA SINGH AND OTHERS— 

. DEFENDANTS— APPRLLANTS 
VETSUS 


PLAINTIFFS——RESPONDENTS, 
Cwil Procedure Code (Act V of 1908), O 0. XXII 
r. 4—Mo ugage-decree—A ppeal—Death of one respond- 
ent—Legdl representatives - not brought on recor d—- 
Abatement, extent o rie 
Puring the pendency of an appeal cna a mort- 


- “Barded SINGH 4. 


the 2lst December 


ant Daroga Singh has 


the family and the 


RAGHUNANDAN SINGH. n a : 669 


gage-decree one of the Lengan ae were all 
members of a joint Hindu family, died and his 
sons were not brought upon the record within the 
prescribed period: 

Held, that the respondents being all jointly inlar 
ested in the mortgage-decree obtained by them and 
the sons of the deceased respondent being necessary 
parties to the appeal, the whole appeal abated as the 
result of their not having been brought upon the 
record within limitation. 


” Appeal against a decision of the Subor re 
nate Judge, First Court, Muzafferpur, dated 
1921, reversing: that of 
cia Hajipur, dated the 20th August 
1 

Mr. Rat T. N. Sahay, for the Appellants. 

Mr. A. B. Mukherji, for the Respondents. 

JUDGMENT. 

Miller, C. J.-~In this case the. ie: 
iffs who are members of a joint family 
obtained a decree in a mortgage suit 
against the defendants before the Subordi- 
nate Judge of Muzafferpur. The defend- 
instituted the 
present appeal and some of the respondents 
who were’ the plaintiffs in the suit have 
died pending the appeal. Raghunandan - 
Singh, who was apparently the karta - of 
respondent No. 15 
died on the 28th September, 1923.. Noth- 
ing turns upon that because his interest 
would devolve upon the other members of 
the family by survivorship. Jagdeo Singh, 
his son, died on the 28th. July, 1923, leav- 
ing two minor sons Kalika Prasad Singh, 
and Chandrika Prasad Singh. Although 
Jagdeo died on the 28th July- 1923; no 
steps were taken to bring his sons on the” 
record, who certainly were interested in the 
decree obtained on behalf of their father 
as one of. the members of the joint family. 
No application even-has been made, for 
setting -aside the abatement although it 
must have been known long ago that. 
Jagdeo Singh was in fact dead and ‘had 
two sons surviving him. As this is a mort- 
gage suit and the plaintiffs are all jointly 
inter ested: in the décree it seems to us that 
it is a case in which the whole . appeal 
abates as all the parties are not brought. 
upon the record. No authority has ‘been 
called to our attention by the. learned Vakil 
for the appellants and it seems to us ‘that 


'. this appeal abates and ought to be. dis- 
RAGHUNANDAN SINGH AND OTHERS— | 


missed. The respondents: are comes .to 
their costs against the appellant. 
Macpherson, J.—I agree. 
Z. K. Order accordingly. 


i 

670 

CALCUTTA HIGH COURT. 
Civit.Rute No. 10 oF 1925. 
February 17, 1925. 

Present :—Justice Sir Ewart Greaves, KT., 
i and Mr. Justice Mukerji. 

KANAK KANTI ROY CHOUDHURY 

——PLAINTIFE—PETITIONER 
versus Q ATA 

. SRISHTIDAR MONDAL AND ANOTHER— 
PEFENDANTS—OPPOSITE PARTY. 

Bengal Tenancy Act (VILI of 1889), ss. 46, 111—- 
“Record of Rights, preparation of—llijectment suit, 
-whether maintainable—‘Entertain”, meaning of. 

A suit under s. 46, Bengal Tenancy Act, is not 
merely a suit for ejectment, in the sense of ejecting 
a trespasser, but it involves a determination -by the 
Court of the class of tenant and also the fixing of a 
fair and equitable rent. Such a suit comes under the 
express words of s. 111 of the Act and cannot be 
maintained after a declaration for the preparation ofa 
‘Record of Rights- has been made. fp. 670, col. 2; p. 
671, col: 1] 

. The words “entertain a suit or application“ in 

s. 111, Bengal Tenancy Act, merely mean the con- 

sideration of a suit or application, and are equally 

‘applicable to a suit or application instiluted before 

the declaration and after. [p. 671, col, 1.] 

Pramada Nath Roy v. Bastruddin Quanji, 81 Ind. 
Oas. 993; .28 C. W. N. 631: 51 C. 230; 40 C. L. J. 
177; (1921)-A. I. R. (C.) 704, followed. 

Rule against an order of the Munsif, 
Second Court, Basirhat, 24-Pargana, in Rent 
Suit No. 7 of 1924. - 
` ‘Messrs. Ram Chandra Majumdar and 
B. Anilendra Nath Roy Choudhry, for the 

Petitioner. 

Mr. Mohendra Nath Roy and Moulvi 
Syed Nashim Ali, for the Opposite Party. 

JUDGMENT. 

'. Greaves, J.—This Rule was issued on 
“the 2nd January 1925 at the instance of the 
plaintiff in ‘the suit. On the llth January 
1924 the petitioner who is the plaintiff in 
the- suit instituted this suit in the Court of 
the Second’ Munsif af Basirhat under s. 46 of 
the Bengal Tenancy Act “for enhancement 
of-rent-and for khas possession of the 
holding after ejectment of the tenant in 
case of refusal by the latter to agree to 
pay the-rent which might be determined 
by the Court to be fair and equitable.” -I 
am quoting the actual words of the peti- 
tioner as it will show the nature of the 
suit in the plaintiff's view. For, it has been 
argued before us that the suit being one 
merely for ejectment does not fall within 
the provisions of s. IlL of the Bengal 
Tenancy Act. But it will be seen from the 
statement of ‘the case itself as taken from 
the petition as indeed from the words of 
s. 46, that the suit although in one sense 
jt is a suit for ejectment is not merely one 
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for such a relief. The. written statement 
was filed in the suit on the llth March 
1924 and on the 24th September in -the 
same year a declaration was issued under 
s. 101 of the Bengal Tenancy Act notifying 
the preparation’ of the Record of Rights in 
respect of the area in which the land in 
suit was situated. Onthe 24th November 
1924 the Munsif passed an.order staying 
the Suits Nos. 8, 9, 10, 11, 12,13 and 30 of 
1924 under the provisions ofs. lIl of the 
Bengal Tenancy Act until the final publica- 
tion of the Record of Rights. It is against 


‘this order of the’ Munsif that the Rule: is 


directed. | 

Two points have been argued before us 
on behalf of the petitioner the first, is ‘that 
s. lil has no application toa suit brought 


‘under the provisions of s. 46-0f the Bengal 


Tenancy Act. It is said that the provisió 
of s. 111 relate to such suits as are brought 
under the provisions nfs. 30 ors. 52 of the , 
Tenancy. Act or such like and not to'a 
suit brought under s. 46. It ‘was urged 
before us that the object.of s. 111 was to 
prevent a conflict of decisions between the 
Revenue Officer and the Civil Court and that 
inasmuch as in ‘the present cdse the 
Revenue Officer could not be called upon 
to fix a fair and equitable rent there was 
no chance of a‘conflict and, therefore, s. 111 
had no application. > E 
Now, s. 46 provides for the ejectment of 
a non-occupancý raiyat in certain events, 
that is to say,” f the non-occupancy raiyat 
has failed to execute the agreement tender- 
ed to him for the payment of enhanced 
rent under the provisions of s.46 within 
three months. In case of such refusal the 
landlord is entitled to institute 4 suit to 
eject the tenant. But no order for eject- 
ment can be passed until a fair and equit- 
able rent has been fixed by the Court and 
the tenant has refused to pay the rent so 
determined by the Court, It is then and 
then only that a decree for ejectment can 
be passed. Consequently as I have already 
stated a suit under s. 46 is not merely a 
suit for ejectment in the sense of ejecting 
a trespasser, but it involves a determina- 
tion by the Court of the class of the tenant 
and also the fixing of a fair and equitable 
rent. In the present case the landlord 
asserts that the tenantis a non-oeccupancy 
raiyat. The tenant asserts that he is a 
ocoupancy raiyat. Now, s. “111 provides ` 
that “when an order has,-been. made. under. 
s, 101 directing the preparation of a Record, 
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of Rights then subject to the provisions of 


s. .104-H a Civil Court shall not, ...(b) where 
(as here) a Settlement of land revenue is 
not being made or is not about.to be made 
—until three months after the final publica- 
tion of the Reeord of Rights, entertain any 
application made under s. 158, or any. suit 
or application for alteration of the rent or 
the determination of the status of any 


tenant.in the area to which the Record of. 


Rights applies.” ‘As. I have already stated a 
suit under s.:46 involves determining of the 
status of a tenant and -also ‘involves the 


fixing of fair and equitable rent and it 


seems to me, therefore, that-a:suit.-under 
s. 46 comes under the express words of 
s. lll of the Bengal Tenancy Act. It was 
urged before us ‘that -a suit under s. 46 
being more than what a Revenue Officer 
would entertain and the object of s. ill 
being to prevent a conflict between the 
Civil Court and the Revenue’ Officer the 
provisions 6£s. 111 havé.no,application to 
such a-suit as the present one. But, for 
the reasons which I. have in dicated I think 
they have. Having regard ‘to the fact that 
there isv suit ‘under s. 46.16 is. necessary to 
determine thé status of the tenant-and to 
fix fair and equitable:rent. This was the 
first point which: was urged before-us. l 

The second point“was that.. inasmuch as 
this- suit had been instituted before the 
l declaration under s. I01.was made the pro- 
visions of:s..111:had ‘noapplication and it 
was sought to narrow the meaning of the 
word “entertain” to. some. such :meaning 
as “to receive’, that is, to make the -pro- 
visions of 85: 111 ‘applicable ‘toi suits insti- 
tuted after the declaration under s. 101 
had been madé. I see. no reason to en = 
narrow an interpretation 40 the, „word ` 
tertain.” To entertain a suit ‘or ics 
tion to my mind merely "nean is‘ the con- 
sideration: of a .suit -or application and 
equally-applies toa -suit instituted: before 
the declaration is .made:and to :stiits insti- 
tuted -after such a declaration has been 
made. I respectfully. agree witli the reason- 
ing contained in the judgment in -Pramada 
Nath Roy v. Basiruddin  Quanji (1), ‘where 
this point was considered. 


The result-is.that we think both ‘the 
reasons urged. against the decision of the 
Munsit fail and that the Rule must be 


_ 


Ind. Oas. 993: 28 O. W. N.: 


BL, 631; 51 C. 230; 
Li. 177; (1924A. L R. (0:) 704. 
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A 


MAHABIR PRASAD D -BASUDEO NARAYAN. 


bit 


discharged with costs’ hearin p-fee two. gold 
mohurs. 
Mukerji, J.—I agree. 


N. H. Rule discharged. - 


PATNA HIGH COURT. 
` Saconp CIVIL APPEAL ‘No. 661:0F: 1922, 
May 25, 1925. 
Present:—-Mr. J ustice Das and 
Mr. Justice Ross. 
MAHABIR PRASAD AND OTBERS— 
. PLAINTIFF8—APPELLANTS 
versus 
BASUDEO NARAYAN—Dsrenpants— 


RESPONDENTS. ; 
‘Co-operative Societies Act (II of 1912),-s. 43 (2) (b) 
Rules framed by Local Government—-Dispute between 
society and estate of deceased member— Arbitration— 
Award made by Registrar—Legal representative made 


“personally liable—A ward, validity of--Jurisdiction 


of Civil Court to set aside award. 

A- Co-operative Society has complete powar- under 
the rules framed under sub-s. (2) (b) of s.;43 of the 
Co-operative Societies Act to refer: any matter -in 
dispute between it and the estate of :a deceased 
member to the arbitration of the Registrar. But‘there 
isno power in the Registrar of Co-operative Socic-’ 
ties to compel strangers to appear before him-ufless 
they are sued as representing the estate of a deceased 
member. [p. 672, col. 1.] 

An award made by the Registrar of Co-operative 
Societies against the legal representatives of a-deceas- 
ed member in respect ofa liability. incurred. "by the 
latter which purports ‘to make the legal representa- 
tives personally liable is in excess of the ‘authority 
of the Registrar and a Civil Court has jurisdiction 
to set aside the award. [p. 672,.cols. 1 & 2.] 


Appeal against a decision. of the. Subor- 
dinate J udge, Second. Court, Gaya, ‘dated the 
5th June “1922, reversing that of -the 
Munsif, Third Court, Gaya, dated’ the 30th 
September 1921. 

l Mr. Shiveshwar Dayal, for the Appel- 
ants. 

Messrs. . 8. P, Vanma and Devaki Prasad 
Sinha, for. the Respondents. 


JUDGMENT. 

Das, J.—Munshi Nath Sahay: was ‘a 
member of the Kamalpur ‘Barawan Co- 
operative Society and,- as such, he borrow- 
ed certain money from the Society -on 
which hé was liable to the Society. «He 
died on the 30th of Poos 1323 F.-S. ‘The 
Society having a claim against Munshi-Nath. 
Sahay took Breccia under the. Co-ope- 
rative Societies: Act, and ‘the matter -was 
referred to‘the arbitration of the Registray 
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of the Sociéty.: The-Registrar made an. 
‘award against the present plaintifis, who 
are the sons of Munshi Nath Sahay. The. 
plaintiffs now bring the suit out of which 
this appeal arises fora determination of 
the question whether the Co-operative 
Society is entitled to a personal decree 
sgainst them. The Courts below have 
differed in opinion, the lower Appellate 
Court holding that the Society is entitled to 
such a decree. 
’ The Act gives power to the Local Gov- 
ernment to frame rules providing, inter 
alia, that . i 

“Any dispute touching the business of 
a Society between members or past mem- 
bers of the Society or persons claiming 
through a member or past memer or be- 
tween a member or past member or persons 
so claiming and the Committee or any 
officer, shall be referred to the Registrar 
‘for decision or, if he so directs, to arbitra- 
tion, and prescribe the mode of appointing 


an arbitrator or arbitrators ‘and the proce- ' 


dure to be followed in proceedings befere 
the Registrar of such arbitrator or arbitra- 
tors and the enforcement of the decisions 
of the Registrar or the awards of arbitra- 
rs. 
= (See s. 43, sub-s. 2 (2) of the Co-operative 
Societies Act). At first sight it would seem 
unlikely that power should be given to the 
arbitrator to decide disputes between the 


Society andstrangerstothe Society. There. 


is no doubt that the Co-operative Society 
has ‘complete power.to refer any matter in 
dispute between them and the estate of a 
deceased. member to the arbitration of the 
Registrar. But there is "no power in the 
Registrat of Co-operaive Societies to compel 
strangers ‘to appear before him unless they 
are sued as representing the estate of a 
deceased member The award of the Re- 
gistrar is in form an award against the 
present plaintiffs personally, but in sub- 
stance it is an award against: them as re- 
presenting the estate of their deceased 
father. This is conceded by, the learned 
Counsel appearing on behalf of the Society. 
Now ifthat be so, clearly there is nothing 
to object in.the .award and the Civil Court 
has no jurisdiction to interfere with the 
decision of an independent Tribunal. 

But the decision of the learned Judge 
in the Court, below assumes that the 
award was against the present plaintiffs 
personally. If that be the construction of 
the award, then clearly the arbitrator acted: 
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in excess of his authority’ and the Civil: 
Court has complete jurisdiction to set. 
aside the award. It is now agreed þe- 
tween the partiesthat whatever the registrar: 
may have done, the award will be treated- 
as an award against the present plaintiffs. 
as representing the estate of Munshi Nath. 
Sahay and that it will be enforceable as. 
against the estate of Munshi Nath Sahay: 
in the hands of the present plaintiffs. 
By consent of parties, therefore, the 
decree passed by the Court below is thus 
modified.- There will be no .order for 
costs, 
Ross, ool agree. 


Bi Ma Decree modified. 
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CALCUTTA HIGH COURT, 
APPLICATION UNDER THE INDIAN COMPANIES | 


Act.’ 
April 28, 1925. 
Present:—Mr. Justice C. C. Ghose. 
Inre A. E. ALEXANDER & Co., Lip. 
IN LIQUIDATION. 

Companies Act (VII of 1913), s. 285—Managing 
Director of Company, position of—Money withdrawn 
by Managing Director from till of Company and. 
invested in mortgage in his own name—-Breach of 
trust—Examination, order for, when to be made. ` 

The Managing Director of a Company was author- 
ized to invest sums of money not immediately required 
by the Company, the Company's Solicitor being respon- 
sible for the investment. The Managing Director with- 
drew a certain sum from the till of the Company and 
advanced that sum together with money of hisown to 
one K and obatined a mortgage of K’s property in the 
joint names of himself and his wife. In the balance- 
sheet of the Company the sum withdrawn by Manag- 
ing Director was shown as having been invested ina, 
mortgage taken from K: i 

Held, (4) that the Managing Director occupied the 
position of a trustee for the Company and that he 
was bound to exercise his powers for the benefit of: 
the Company and for that alone; [p. 675, col.’2.]. | 

(2) that the Managing Director could not in law 
withdraw from the till of the Company a sum of 
money and mix it with moneys belonging to himself 
and represent to the mortgagor that the entirety of 
the moneys advanced on the mortgage were moneys 
belonging tothe Managing Director and his wife on 
a joint account; [2bid.] ME 

(3) that the Managing Director was guilty of breach 
of trust and misfeasance. LP. 676, col. 1.| 

An order under s. 235 of the Companies Act should 
only be made on a clear case being made out. [ibid], 


t 
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Mr. A. A. Avetoon, forthe Applicants. 
Sir Binod Mitter, for the Opposite Party: 
JUDGMENT .—In this matter the ape 
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plicants, who are the Liquidators of the 
-above Company, apply for an order that 
the. persons named in the prayer of the 
petition may be ordered to attend before 
this Court and be examined under the 
“ provisions of the Indian Companies Act as 
to certain charges made against them in 
the petition and be ordered to pay forth- 
with to the ‘applicants as Liquidators the 
sums mentioned against their names, with 
- such interest thereon as may be allowed, 

As regards one of the said persons, namely, 
Mr.————the matter was gone into at 
some length before meon the 25th March 
1925. On the next day, i. e, the 26th 
March 1925, I was informed by Mr. Avetoon, 
Counsel for the applicants, that ‘his clients 
had arranged with Mr.——- ——certain terms 
of settlement and that they desired that 
the application as against Mr. should 
stand over till the 30th June 1925. One of 
thej Liquidators, Mr. Law, madean affidavit 
to the effect that he had considered the 
terms of settlement between the Liquidators 
and Myr—HHtz4and was of opinion that 
they were in the best interests of the Com- 





’ pany and thereupon the application, so far 


as Mr. 
stand over. 

The application so far as the other re- 
spondent, W. E. Alexander, is concerned, 
has been pressed before me and I have 
heard at considerable length learned Counsel 
on behalf of the Liquidators and on behalf 
of W. E. Alexander. 

The facts are as follows:—The above 
mentioned Company Messrs. A.E. Alexander 
& Co., Ltd., was incorporated on the 2nd 
December 1919 under the provisions of the 
Indian Companies Act and its objects, inter 
alia, were to purchase, acquire and take 
over as a going concern the good will and 
‘the business carried on by A. E. Alexander 
& Co. at No, 2, Middle Road, Entally, in 
Calcutta, as manufacturers of leather goods 
‘and to carry on business as tanners and 
manufacturers of leather goods. Among 
other objects of the Company were the 
following (See cls. 23 and 24 of the objects 
‘in the Memorandum of Association) :— 

(23) To invest moneys of the Company 
not immediately required upon such securi- 
‘ties as may from time to time be determin- 


is concerned, was allowed to 


(24) To lend ‘moneys to such persons and 
on such terms’as may seem expedient; and 
in particular to customers of, and other 
“persons having dealings with the Company 
43 l ; 
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and to guarantee the performance of con- 
tracts by members. of or persons having 
dealings with the Company. | 

The capital of the Company was 
Rs. 15,00,000 divided into 1,50,000 shares 
of Rs.:10 each. It is stated that the Com- 
pany went into voluntary liquidation in May, 
1924, and that the applicants were appoint- 
ed Liquidators of the Company. Subsequ- 
ently an order was made on the 15th July 
1924 by which it was directed that the’ 
Company should be wound up under the 
supervision of this Court, the applicants 
continuing to be Liquidators insuch winding 
up. The applicants state that after they 
were appointed .Liquidators, they have had 
an opportunity of inspecting the books and 
papers of the Company and from an‘ ex- 
amination of the books and papers of the 
Company they have discovered the following 
facts regarding the dealings of the respond- 
ent W. E. Alexander with the funds be- 
longing to the Company. The applicants . 
have produced before me the minute books 
of the share-holders and of the’ Directors 
and my attention was drawn to the matters 
stated below, 

The Company as stated above was incor- 
porated on the 2nd December, 1919, and 
the first meeting of the Directors was held 
on the 3lst January, 1920, when the fol- 
lowing resolution was passed by the Direc- 
tors :—“That the powers conferred by 
Art. 108 of the Articles of Association on 
the Managing Director under cls. (a), (e), 
(Ff), (9), 9), (kj) and (l) be and the same arè 

ereby unconcdionally delegated to him. 
The powers conferred under cls. (b), (c), (d), 
(h), (i), (m), (n), (0) and (p) should not be 
exercised by the Managing Director without 
the previous sanction, of the Directors.. In 
the case of (0), contracts in ana for the 
ordinary course of business of the Company 
will be carried out by the Managing 
Director.” 

Of the various sub-clauses of Art. 108 
mentioned above dealing with the powers 
of the Directors of the Company, the only 
clause material for the purposes of this 
application is cl. (n), which runs as fol- 
lows :—‘‘To invest and deal with any of the 
moneys for the Company not immediately 
required for the purposes thereof upon such 
securities or investments and in such 
manner as they may think fit and from time 
to time tO vary or realize such securities and 
investments.” ` 

At the second . meeting of the. Directors 
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held on the lst March, 1920, it appears, 
however, that the following resolution was 
passed by the Directors :- “That the sums 
of money not immediately required by the 
Company may be invested by the Managing 
Director to enable him to declare a dividend, 
the Company’s Solicitor being responsi- 
ble for the investment” Jt may be stated 
here that the Company’s Solicitor was Mr. N. 
©. Bose of whose firm Mr.— was and 
is a member and to whom reference has 
already been made. It appears now from 
the books of the Company that a sum of 
Rs 23,000 was withdrawn from the till of the 
Company in July 1920 by the respondent 
W. E. Alexander, who was the Managing 
Director of the Company from its com- 
mencement until the date when the Com- 
“pany went into liquidation. Mr, Alexander's 
version is thatin the month of July 1920 
one Mr. Kerr, who was the proprietor of the 
Monteviot Estate in Kurseong, approach- 
_ ed him and his wife for a loan on the 
second mortgage of the said estate. At 
that time he and his wife had not the full 
amount required by Mr. Kerr and it is 
alleged by Mr. Alexender that with the 
knowledge and approbation of the Direc- 
tors of the Company he withdrew a sum of 
Rs. 23,000 from the till of the Company 
to enable him to make up the whole 
amount required by Mr. Kerr and that the 
said sum was advanced to Mr. Kerr along 
with other moneys on a second mortgage 
of the said Monteviot Estate in Kurseong. 
The mortgage by Mr. Kerr bears date the 
8th July 1920, and acerified copy thereof 
. has been produced before me and it pur- 
ports therefrom to bea mortgage between 
Mr. G. W. L. Kerr of the one part and Mrs. 
Alexander and Mr. W. E. Alexander of the 
other part. It appears that a first mort- 
gage was executed on the 8th July 1920, 
by the mortgagor in favour of the Alliance 
Bank of Simla, Ltd; for a sum of Rs. 2,00,000 
lent and advanced by the said Bank, 
re-payable with interest thereon at the rate 
of 8 per cent, per annum with half-yearly 
rests, the security being the said Monteviot 
Estate in Kurseong, and that on the same 
date asecond mortgage of the said estate 
was executed in favour of Mr. and Mrs. 
Alexander to secure a further sum of 
Rs. 83,000, re-payable with interest thereon 
at 12 per cent. per annum with qtarte:ly 
rests. It appears further that.the mort- 
gagees represented to the mortgagor that 
the said sum of Rg. 85,000. was paid to the 
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mortgagor by the mortgagees, Mr, and Mrs. 


Alexander, out of moneys alleged to belong 
to them on a joint account. 


Mr Alexander states in his affidavit that 
the Auditors were apprized of the fact that 
a sum of Rs. 23,000 belonging to the Com- 
pany had been advanced on the security 
of the Monteviot Estate and that reference 
was made thereto in the balance sheet of 
Messrs. A. E. Alexander & Co,, Ltd., dated 
the 31st December 1922. The reference to 
the balance sheet is as follows: — 





Investment:— 
Rs. a p.. 
With Mr. — , Company's Soli- 
citor, per Directors’ resolution 
dated Ist March, 1920, (In- 
secure) or -» 1,380,597 6 0 
Caldwell & Co., Sonada (Secure) ... 44,500 0 0 
Monteviot Estate, Kurseong, 
` (Jointly secure) a 23,000 0 0 
A. G. Manual (Insecure) `- 2400 0 9 
2,00,497 6 0 


Mr. Alexander's point is that the facts 
relating to the withdrawal of the said sum . 
of Rs. 23,000 were fully disclosed and that 
the Directors knew of the facts which were 
referred to in the Auditor’s report and 
that the said report was passed by thé 
share-holders of the Company at a. meeting 
held on the 3lst October 1923. Mr. Alex- 
ander annexes to his affidavit a copy of the 
report of the Auditors, which contains 
among other things, the following :—‘‘Mon- 
teviot Estate. The mortgage-deed in support 
of the aboveis in the name of Mr. and 
Mrs.. Alexander. The Company advanced 
Rs. 23,000 through Mr. Alexander and Mrs. 
Alexander the latter advanced Rs. 62,000. 
No deed has, however, been seen between 
Mr. Alexander (Managing Director) and the 
Company, which, in our opinion, should be 
done in consultation with the lawyers.” 
Suspense. The main item under this head 
is for interest due but not realized on in 
vestmentaccount amounting to Rs, 28,605-23, 
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The above sum is made up as follows:— 
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“Name of party. Due for 1921. 1922. Total. 
Fanner JES, Se - 13,329-1-0 13,329-1-0 
Caldwell & Co... A 3,881-14-0 5,259-1-0 9,140-15-0 
“Monteviot Estate. 2 833-14-0 > 3,242-3-0 6,075-7-0 
“A. G. Manual, Esq. — 53-4-3 53-4-3 
“Interest on G. P. Note. — G-7-0 6-7-0 
Rs. 6,715-2-0 23 890-0-3 28,605-2-3 


“From the above it is seen that the 
interests from Caldwell & Co., and Monte- 
viot Estate are not being realized regularly 
aud they are in arrears. We would request 
you, therefore, to scrutinize the invest- 
ment affairs with the help of your lawyers 
to ascertain whether they are in order and 
whether the amounts due from Caldwell 
& Co., and Monteviot Estate are realizable 
soon.” 

Mr, Alexander’s point before me is that 
there was nothing wrong in what he 
did that no case has been made out 
for the order sought to be obtained 
by the Liquidators. The Liquidators state 
that. on the 5th August, 1924, they 
wrote to Mr. Alexander making enquiries 
about the said sum of Rs. 23,000 which 
had been withdrawn from the till of the 
Company by Mr. Alexander. Mr. Alexander, 
replied on the 19th August, 1924, (The-letter 
is set out in para. 16 of the petition of 
the Liquidators) and he said, among other 
things, as follows:—‘“ There is no separate 
receipt of Mr. Linberry Kerr for ‘Rs. 23,000. 
‘ You are already aware that there is one 
mortgage-deed executed by Mr. Linberry. 
Kerr for advances made by Mrs-Alexander 
and by the Company in my name. The 
advance made by the Company amounts to 
Rs. 23,000, which I shall claim in liquida- 
tion.of moneys due to me by the Com- 
pany.” In passing I may state here that 
on the papers before me there is nothing 
to indicate that the said advance was 
made by the Company in Mr. Alexander's 
name as is suggested in ‘the letter. On 
receipt of this letter the Liquidators ad- 
dressed a letter to Mr. Linberry Kerr on 
the 15th August, 1924, in respect of the 
said sum of Rs. 23,000, in reply to which 
Mr. Kerr wrote to the Liquidators as fol- 
lows.—‘ With reference to your letter of 


the 15th instant, I beg to inform you that, . 


as far as I am aware, no moneys were ad- 
vanced tome by Messrs. Alexander & Co., 
Ltd, The advances were made in the 


name of A, E. Alexander and his wife and 
I, therefore, cannot understand your writ- 
ing to meon the subject. May I suggest 
your obtaining a copy of the mortgage 
bond in question ?” 

These are all the facts relating to this 
transaction and I might mention. in this 
connection that on the papers before me 
I can find no trace of Mr. Alexander 
having exerted himself to re-pay to the 
Company the moneys withdrawn by him as 
aforesaid. 

Sir Binode Mitter on behalf of Mr. Alex- 
ander contended that, having regard to 
the facts set out in Mr. Alexander's. aff- 
davit, there has been no breach of trust 
on his part and that assuming that the 
Court takes an unfavourable view of Mr. 
Alexander’s conduct, the utmost that can 
be said against him is that he has been 
guilty ofan error of judgment and that, 
if that is so, heis not liable because of, 
the provisions of Art 135 of the Articles 


-of Association of the:Company. In my 


view, Mr. Alexander, as Managing Director, 
occupied the position of a trustee for the 
Company and that he was bound to exer- 
cise his powers for the benefit of the Com- 
pany and for that alone. He could not in 
law withdraw -from the till of the Com- 
pany thesaid sum of Rs. 23,000 and mix 
the same with moneys belonging to him 
and his wife and represent to the mort- 
gagor, Mr. Kerr, that the entirety of the 
moneys advanced on the mortgage were 
moneys belonging to Mr. and Mrs. Alex- 
ander on a joint account. I am further 
of opinion that nothing in the Memorandum - 
and Articles of Association of the Company 
and in the said two resolutions passed 
by the Directors authorized the withdrawal 
of the said sum of Rs. 23,000 from the till 
of the Company and the utilization of the 
same in manner indicated above, and that 
Mr. Alexander’s conduct was something 
more than a mere error of judgment. The 
touchstone by which such cases are to be 
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tried is whether the trustee has been guilty 
of a breach of trust or not. If he has 
been guilty of gross negligence it is as bad 
in its consequences as fraud and is a breach 
of trust. Can it be denied on the facts 
set out above that Mr. Alexander, to put 
it as mildly as possible, has been guilty 
of gross negligence. It is all very well 
for Mr. Alexander to say that he has cre- 
dited the Company with a certain amount 
of interest, (see, however, the Auditor's re- 
port) but I ask, is there any security for 
this sum of Rs, 23,000 upon which the Com- 
pany can fall back? There is none be- 
cause there was no investment on behalf 
of the Company and, in my opinion, it is 
idleto suggest that under the Memorandum 
and the Articles of Association the Directors 
had the power of ratifying what Mr. 
Alexander has done. The Directors could 
not: ratify, however, much you may stretch 
the words of the Memorandum and the 
Articles of Association, a transaction of this 
nature on the part of the Managing Director 
and, in my opinion, the ratification, if there 
has been any is of no avail, the transac- 
tion being wholly ultra vires. At all times 
I am sensible of the fact that an order 
under s. 235 of the Indian Companies Act 
should only be made ona clear case being 
made out: [See In re Property Insur- 
ance Co.” (1)) but if this is not a clear case 
of breach of trust and misfeasance I have 


yet to know what would amount toa clear. 


case. In my opinion, therefore, there are 
substantial grounds in support of the ap- 
plication which the Liquidators have made 
and that the rules of justice, equity and 
good conscience plainly require that I 
should make an order directing Mr. 
-Alexander to attend before me to be ex- 
‘amined as prayed for on Friday the 8th 
May 1925 at 11 A m. under the provi- 
sions of s. 235 of the Indian Companies 
Actand I accordingly make an order in 
that behalf. l 


4. K. Application allowed. 
(1) (1914) 1 Oh. 775 at p. 780; 83 L. J. Ch. 525; 110 
L. T; 973;.58 5. J, 472. 


KEDAR NATH GOENKA vV. AMRIT MANDAL. 


| [88 I. C. 1995] 
PATNA HIGH COURT. 
First O1VvIL APPEAL No. 6 of 1922. 
April 6, 1925. i 

Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir Jwala Prasad, Kr. 
Babu KEDAR NATH GOENKA AND OTHERS 

—PLAINTIFFS—ÅPPELLANTS 
i VETSUS - 

AMRIT MANDAL AND OTRERS—DEFENDANTS 

— RESPONDENTS. 
~ Fishery, right of, proof of— Grant, absence of, 
ejfeet of—Long user—Evidence, nature of—River-bed 
settled with owners of particular village—Presump- 
tion—-ldverse user. 

In order to establish a right of fishery it is not 
absolutely essential to prove an express grant.after 
a considerable lapse of time. Plaintiff can establish. 
his right by proof of uninterrupted user of the 
fishery prior to his dispossession by the defendant. 
The eivdence, however, must be clear and unambi- 
guous showing the plaintiff's exercise of the right 
of fishery over the particular spot in respect of 
which he claims the right, particularly where the 
bed of that part of the river to which the claim 
relates belongs to the defendant. [p. 680, cols. 1 & 2.] 

Wherethe bed of a public river is settled with 
the owners of a certain village it ceases to be Govern- 
ment property or a public domain, and ordinarily 
the owners of the bed of the river would be 
the owners of the right of fishery, and a person 
claiming the right of fishery as against such owners 
must show that he has been using the waters of 
the river in question for the purpose of catching 
fish and has been exercising his right of fishery to 
the exclusion of the owners of the bed of the river 
for the requisite period. |p. 680, col. 2.] ae 

Appeal from a decision of the Subordinate 
Judge, Bhagalpur, dated the 80th May 1921. 

Messrs. M. Imam, Naimutullah, S. N. Bose, 
N.C. Sinhaand N. B. Ghosh, for the Appel- 
lants. < ; P 

Messrs 9, A. Sami and S. N. Rai, for the 
Respondents. 


JUDGMENT. < 

Miller, C. J.—The appellants are the 
proprietors of taluka Rasulpur Bhatauni 
together with a fishery known as jalkar 
Kamriand Dab appurtenant to the taluka. 
The respondents are some of the proprietors 
of Mauza Kapsia and certain of their ten- 
ants. 

“The plaintiffs instituted the suit out of 
which this appeal arises in April 1920 
against, the respondents claiming a declara- 
tion that the fishing rights in that part of 
the river Ghaghri which flows through or 
adjacent to the respondents’ mauza are 
included in jalkar Kamri and Dab and that 
the defendants have no right to fish there- 
in. They also claimed in the alternative - 


a title by adverse possession. 


Mauza Kapsia is admittedly outside the 
plaintiff's taluka and the bed of the river 


\ 


[88.1 ©, 1925]. 


Ghaghri where it flows past Kapsia form- 
ing its western and southern , boundaries 
is recorded in the Record of Rights as ‘be- 
- longing tothe proprietors of that village 
up toits middle line the other side being 
apparently the proprietary interest of the 
riparian owners on the opposite bank in 
Mauzas Birbaus and Paikant which lie to 
the westward. 

The initial difficulty in the wav of the 


appellants and which to my mind is fatal. 


to their case is that the limits of their 
jalkar have nowhere been clearly defined 
in their evidence. The eastern or south- 
eastern limit oftheir jalkar is claimed to 
be a place called Simaria ghat but this ghat 
is.not shown on the only map produced 
by them and for aught that appears to the 
contrary it may be on a tributary or branch 
of the Ghaghri river and not on the main 
stream. It may be assumed that certain 
phauris or branches of the Ghaghri river 
and possibly parts of the river itself further 
to the westward areincluded in the ap- 
pellants’ jalkar which derives its name from 
two large jheels named Kamri and Dab 
situate in villages to the westward of 
Kapsia. It should be mentioned that the 
river Ghaghri runs generally in a south- 
easterly direction but follows a winding 
course. It forms the western boundary of 
Kapsia and then taking a eurve through 
the east to the north flows back again to 
the southward and eastward thus forming 
also the southern boundary and part also 
of the eastern boundary of that village. 
The southern part of Kapsia thus lies in 
a roughly formed horse-shoe bounded by 
the river. The area included within the 


appellants’ jalkar has been ‘defined in 


_ certain kabuliyats granted by fishermen 
tenants of the appellants by reference to 
the north, south, east and west boundaries. 
The east boundary has been defined as “up 
to the boundary limit of Kapsia” and the 
south boundary as “Mauza Katmara from 
the boundary limit of Chawtim to Mauza 
Paikant near ghat Simaria” and the north 
as “Mauza Uzraha to Mauza Kapsia.” All 
the villages named including Paikant 
lie to the westward of Kapsia and the river 
where it forms the western boundary of 
Kapsia divides that villaga from Paikant 
which is adjacent to tue west or south-east. 
There is also a branch of the river near 
the south-west corner of Kapsia which 
turns away suddenly to the westward leav- 
, Ing the main stream and passing through 
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Paikant and from the evidence as. to the, 
locality of Simaria, ghat it is quite possible 
that this ghat lies on that branch at or 


near the place where it joins the main 


stream. If this is soit would also fit in 
with. the description of the southern 
limit of the jalkar which is from 
Mauza Katmara to Mauza Paikant near 
Simaria ghat which implies that Simaria ` 
ghat is in Paikant to the west or south-west 
of Kapsia. If this-is soit would seem that 
the river itself is excluded for even if 
Simaria ghat be on the Ghaghri river and 
not on ‘the branch mentioned it is on that .. 
bank of the river-which lies in Paikant.’. 
Moreover if the eastern limitof the jalkar 
isup to the boundary limit of Kapsia this 
is presumably the western boundary limit . 
of Kapsia forit is not suggested that any 
of the jheels in Kapsia itself lie within 
the plaintiffs, jalkar, The appellants could 
have produced authentic documents to 
show the boundaries of their jalkar but 
they failed to do so. Apart from the 
verbal evidence which is too vague to be of 
any value they rely solely on the kabuli- 
yats to which Ihave referred, Neither the 
original grant nor their kabala by which 


' they purchased from the previous pro- 


prietors nor the batwara khesra or batwara 
maps when the taluk was partitioned’some 
years agonor the village notes or other 
survey records relating to the jalkar have 
been produced andthe kabuliyats are at 
the best ambiguous. They produced some 
of their own village papers but these do 
not show any rents from jalkar rights 
in Mauza Kapsia. 

The verbal evidence of the exercise of 
jalkar rights in the disputed locality is 
also very unsatisfactory. The appellants, 
muharrir their, first witness, admittedly 
knows nothing about it.. The next witness 
Nabi Dbobi said to be aticcadar at one 
time of the appellants, does not say definite- 
ly that he ever fished in the disputed part 
of the river andhe produced no papers 
to prove that he ever had a lease. The 
next witness is ‘equally vague and he pro- 
duced no rent-receipts although he said 
they existed. The next witness says Simaria 
ghat is tothe south of Kapsia 10 or 15 
rasis (500 to 750 yards. If so it is not 
on the Ghaghri river. The next witness 
says the appellants’ Jalkars are to the west 
and north of Kansia. Most of them say 
the Kapsia maliks du not fish in the river 
but one of them admits they do, Most of 
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them have no direct concern with the 
fishery. Even the plaintiffs’ patwari can- 


not give the boundaries of the jalkar. He. 


said they werein the batwara papers but 
these were not produced. 

‘The learned Subordinate Judge consider- 
ed this evidence too vague and inconclusive 
to act on and I see no reason after listen- 
ing to the appellants’ argument to take a 
different view. 

lt is notshown that the appellants were 
ever in exclusive possession of these dis- 
puted waters and their claim to title by 
adverse possession also fails, Even if their 
“mustajirs committed a few acts of tres- 
pass from time to timeno title by adverse 
possession can be presumed from such 
` conduct. 


It is unnecessary to consider the ques- ` 


tion of non-joinder of parties which was 
vaised. It is at least clear that any declara- 
tion the appellants might be entitled to 
would not bind those who are not repre- 
sented in the suitbutin the view taken 
on the main question this point is of 
secondary importance, It may be ‘added 
that the evidenceadduced bythe defendants 


shows that the maliks of Kapsia through | 


their lessees have exercised fishing rights on 
the disputed waters for a long time, some of 
the older witnesses speaking to the exercise 
of such rights for the last 23 to 25 years. In 
my opinion no reason has been shown why 
we should disturb the judgment of the 
Trial Court and I would dismiss this appeal 
with costs, 

Jwala Prasad, J.—Thisis an appeal 
from a decision ofthe Subordinate Judge 
of Bhagalpur, dated the 30th May 1921, 
dismissing the plaintifis’ suit. The subject- 
matter of the litigation is a jalkar’ or 
right of fishery. The plaintiffs have indi- 
cated the disputed jaliar in yellow colour 
on the Survey Map filed with the plaint. 
The jalkar is claimed in respect of that 
partof nadi Ghaghri which flows between 
two villages Kapsia and Beerbaus, the 
bed of which belongs to the proprietors of 
those two villages as part of their perman- 
ently settled estates. 

- The plaintiffs are proprietors of a per- 
manently settled taluka called Rasulpur 
- Bhatauni bearing Touz Nos. 530 and 
5715 and sadar jama Rs. 916. The taluka 
includes several mauzas and the jalkar 
mahals of Kamri and Dab together with 
all -phawts and branches thereof. The 
“plaintiffs as proprietors of the taluka are 
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in possession of the aforesaid jalkars Kamri’ 
and Dab ineluding the branches thereof 
and their names stand registered in tbe- 
Collectorate with respect to the aforesaid- 
oe and the jalkar mahals of Kamri and 

a 

Briefly speaking the plaintiffs’ case is- 
that of the phaurisand branches of jalkars 
Kamri and Dab there is a jalkar known as: 
jalkar nadi Ghaghri which passes through 
Mauza Thutham and other-villages in the 
District of Monghyr and towards east 
passing by the boundary of Mauza Kapsia. 
Touzt No. 3052, Pargana Chhai, District: 
Bhagalpur, extends up to Simaria ghat 
and the plaintiffs have -been in possession 
thereof as proprietors of taluka Rasulpur 
Bhatauni from along time. During the 
Survey and Settlement proceedings which 
began in 1902 and the record of which 
was finally published in December 1904, 
half the bed of river Ghaghri in the 
vicinity of Mauza Kapsia, bearing Khasra 


. No, 494, was measured Kapsia village. In 


1324 the jalkar of the said river Ghaghri 
was settled by the plaintiffs with the 
defendants Nos. 1 to 3 second party, but 
about the fishing season the first party 
defendants, maliks of Mauza Kapsia, set 
up defendants second party as their settle- 
ment-holders and cause a proceeding 
to be instituted in March 1917 in the 
Criminal Court under s. 145 of the Cr. P. O. 
in respect of the jalkar in question. The 
preceedings ended with the decision, dated 
the 18th April 1917, in favour of the defen» 
dants proprietors of Mauza Kapsia. A 
motion to the High Court on behalf of the 
plaintiffs’ mustajirs was rejected on the 
24th of July 1917. As a result of the 
criminal proceedings the plaintiffs were 
dispossessed of the Jalkar from the 18th 
April 1917 and the defendants first party 
have been in possession since then. After 
the decision ofthe case under s. 145 the 
defendants third party who were the lessees 
of the plaintiffs, surrendered their lease 
and have gone over to the side of the 
defendants first party. The plaintiffs’ case 
as summed up in para. 6 of the plaint: 
is that, although they have nothing to 
do with the land situate in the bed of 
the river Ghaghri bearing Survey No, 494, 
yet the jalkar of the said river Ghaghri 
is a branch of the plaintiffs’ jalkar Kamri 
and Dab which was settled with them 
along with the taluka Rasulpur B hatauni, 
and that they have all along been in 
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‘possession of the disputed jalkar before 
they were dispossessed as aforesaid in 1917 
and that even if they do not -possess 
any right or title to the said jalkar, yet 
owing to adverse possession for more than 
12 years before dispossession they have 
acquired absolute right to the said jalkar 
and the defendants first and second parties 
had no right to oust them from the posses- 
sion of the jalkar. The plaintiffs further 
say that although the proceeding under 
s. 145 of the Cr. P. C. related only to half 
the jalkar of river Ghaghri the bed of 
which was measured with in Kapsia in 
Khasra No. 494, yet the defendanis first 
party being emboldened by the decision 
of the Criminal Court dispossessed the 
plaintiffs of the entire jalkar of river 
Ghaghri including Khasra No 861 situate 
in Mauza Birbaus, Pargana Phirkia, Dis- 
trict Monghyr, opposite Kapsia. Upon 
these allegations the plaintiffs claim a de- 
claration of their right to the jalkar in 
dispute and recovery of possession there- 
of with mesne profitsfrom the date of in- 
stitution of the suit till recovery of posses- 
sion. 


The defendants Nos. 8,9 and 12 to 14 are 
the chief contesting defendants. They 
filed a joint written statement denying 
the plaintiffs’ right, title and possession 
over the jalkar in question and asserting 
that the jalkar nadi Ghaghri bearing 
Servey Khasra No. 494 appertains to their 
Mauza Kapsia and not to the plaintiffs’ 
jalkar Kamri and Dab and thatthe de- 
fendants and not the plaintiffs, have been 
in possession of the jalkar in question. 


They further state that the circuitous” 


portion of the river Ghaghri towards the 
west of village Kapsia had entirely separa- 
ted from nadi Ghaghri in Asin 1324 and 
from that time nadi Ghaghri has left that 
course which has become Maro Ghaghri 
having no longer any connection with the 
-river Ghaghri except during rains, so that 
even if the plaintiffs have any concern with 
the river Ghaghri, which the defendants 
deny, still the plaintiffs have no right to fish 
in Maro Ghaghri. They also impngn the suit 
as being bad on account of having left out 
necessary parties and having impleaded 
some imaginary persons, such as defendants 
Nos. 2,3 and 11. The defendants Nos. 1, 3 
to 7 and 10 have filed one written statement 
and Rikhi Mahto defendant second party 
filed another written statement. 
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denied the plaintiffs’ claim but. did not 
contest at the trial. 

_ Upon the pleadings the Trial Court 
framed the following issues :— 

“I. Has the suit been overvalued ?” 

“2. Have the plaintiffs any cause of ac- 
tion against the defendants ?” 

“3 Is the suit bad for non-joinder 
and mis-joinder of parties as alleged by 
defendants ?” 

‘“4 Is the suit barred by limitation?” 

“5. Have the plaintiffs any title in the 
disputed jalkar ?” 

“6. Have the plaintiffs acquired title 
to the jalkar in dispute by adverse posses- - 
sion ?” 

“7. Is the plaintiffs’ allegation of posses- 
sion and dispossession true ?” 
` “8. Are the plaintiffs entitled to re- 
cover possession of the jalkarin dipute ?” 

“9. Are -the plaintiffs entitled to mesne 
profits if so, to what extent ?” 

“10. To what relief, if any, are the plaint- 
iffs entitled ?” 

Issue No. 1 does not arise not having 
heen pressed in the Court below or in 
this Court. The remaining issues have 
“been decided against the ‘plaintiffs, with 
the result that their suit has been 
dismissed. The plaintifis have come to 
this Court in appeal and impugn the deci- 
sion of the Subordinate Judge on all the 
points decided against them. 

The contest, however, principally centres 
round Issue No. 5: “Have the plaintiffs any 
title in the disputed jalkar ?"’ and in fact 
the decision of the appealrests entirely upon 
the decision of this issue. 

The undisputed facts are that taluka 
Rasulpur Bhatauni formerly belonged to 
two brothers Maharaj Singh and. Sheo 
Sahay Singh. They partitioned that mahal 
among themselves and subsequently by 
transfer and arrangement among themslves 
Maharaj Singh became the 16-annas pro- 
prietor of the taluka which included jalkar 
Kamri and Dab. The plaintiffs purchased 
thesaid taluka with, the said jalkar from the 
heirs and representatives of Maharaj Singh 
and thus they are now the proprietors of 
the said taluka including jalkar including 
Kamri and Dab and theirnames are record- 
ed in respect thereof in the Collectorate 
registers. The plaintiffs are thus the pro- 
prietors of jalkar Kamri and Dab. The 
question is whether the disputed jalkar 
appertains to and is included in the plaint- 
iffs’ jalkar Kamri and Dab. It is undis- 


" 686 


puted, and in fact the plaintiffs admit 
in para. 6 of their plaint, that the 
land situate in the bed of the river 
Ghaghri opposite Mauza Kapsia, bearing 
` Khasra No. 494 belongs to the defend- 
ants proprietors of Mauza Kapsia. It is 
conceded in the argument on behalf of 
the plaintiffs that there is no document 
showing the grantof the disputed jalkar 
to, the plaintiffs or their predecessor-in-in- 
terest or that the disputed jalkar isa part 
of the plaintiifs’ jalkar Kamri and Dah 
included in their taluka Rasulpur Bhatauni, 
No record of the Settlement showing the 
` disputed jalkar as having been settled 
with the predecessor-in-interest of the 
plaintiffs as partof their jalkar Kamri and 
Dab has been produced. : 

The plaintiffs have filed some papers re- 
lating to the partition of taluka Rasulpur 
Bhatauni among the then proprietors there- 
of (Exs. 7, 8,9 and 10 from 1838 to 1854). 
These papers do not carry the case further 
than that taluka . Rasulpur Bhatauni 
embraces two jheels or lakes called jalkar 
Kamri and Dab. 

Certain judgments and rubakart of the 
Revenue Authorities of 1869 and 1870 
(Exs. 17,18 and 11) filed by the plaintiffs 
only show that the claim of the Govern- 
ment as owner of khas mahal as to the 
right of fishery in certain pools within the 
‘Government estate of Gowas and Mooras- 
see was disallowed in favour of the zemin- 
dar of Rasulpur Bhatauni who claimed 
the right of fishery in those pools. These 
documents are of no assistance in the pre- 
sent case. There is, therefore, a total absence 
of any documentary evidence to prove that 
` the plaintiffs’ jalkar Kamri and Dab includ- 
ed the fishery rights in the part of river 
Ghaghri adjoining village Kapsia, the bed 
of which belongs tothe Maliks of Kapsia 
as apart and parcel of their permanently 
settled estate. In fact, there is no definite 
evidence to show the extent of the plaintiffs 
jalkar Kamri and Dab. 

The plaintiffs, therefore, in support of 
their claim tothe jalkar in the particularspot 
in dispute in the river Ghaghri rely solely 
upon their having in the past exercised the 
right of fishery therein. Itis now well- 
settled thatit isnot absolutely essential to 
prove an express grant after a considerable 
laps of time and the plaintifis can estab- 
lish their right by proof of an uninter- 
rupted user of fishery prior to their dis- 
‘possession: vide Srinath Roy v. Dinabandhu 
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Sen (1).. The evidence, however, must be 


‘clear and unambiguous showing the plaint- 


ifs’ exercise ofthe right of fishery over 
the particular spot in river Ghaghri, par-. 
ticularly when the bed of the part of the 
river in question belongs to the maliks 
of Kapsia as partof the village. The recent 
Survey has admittedly included the bed 
of the river half in village Kapsia and . 
has allotted a Khasra number to it, namely, 
No. 494, and half in village Beerbaus, 
Khasra No. 861. The bed of the river hav- 
ing been settled with the owners of villages 
Kapsia. and Beerbaus, it has ceased to be 
the Government property or a public do- 
main, and ordinarily the owners of. the bed . 
of the river, namely, the Kapsia and Beer- 
baus maliks will have the right of fishery 
unless the plaintiffs established that they 
have been using the waters of the river 
in question for the purpose of catching. 
the fish and have been exercising their 
right of fishery to the exclusion of the 
owners of the bed of the river. The plaint- 
ifis have tried to prove the exercise of 
their right of fishery in the disputed spot 
by means of certain kabuliyats in respect 
of jalkar rights executed by lease-holders. 
These kabuliyats do notvery much assist the ° 
plaintifisin establishing that their jalkar 
extended to the spot in question. The 
kabultyats 3 (d) of 1871, 3 (c) of 1873, 3 (b) of 
1875, 3 (f) of 1880 and 4 of 1903 do not 
give any description of boundary of the 
jalkar taken Settlement of by the mus- 
tajirs. They do not expressly mention 
jalkar in the nadi situate in Mauza Kapsia 
and have not been seriously relied upon 
by the appellantsin course of their argu- 
ments. 

The kabuliyats 3 (e) of 1875,3 (a) of 1880, 
3 (h) of 1882, 3 (1) of 1888, 2 of 1902 and 4 
(a) of 1915 attempt todescrible the jalkars 
leased out but it is not possible from ` the 
description of the boundaries given therein 
to say for certain that the jalkar in dispute 
was included in the Settlement. 

The plaintiffs rely upon two notes (Exs. 12 
and 13) dated the 16th March 1903-and 10th 
May 1903 respectively, made by the Assistant 
Settlement Officer and a list of jalkar (Ex. 
14) appertaining to the plaintiffs’ taluka 
Rasulpur Bhatauni. Witness Ne. 12 for 
the plaintiffs, Ram Chandra Prasad, who 


(1) 25 Ind. Cas. 467; 42 C. 489; 18 © W. N. 1217: 
(1914) M. W. N. 654; 1 L. W. 733; 16 M. L, 'T. 319; 12 
A. L-J. 1193; 20 C. L. J 385; 16 Bom. L, R. 901; 41 1, 
A. 221 (P. CO). i : 
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was appointed to look after the Survey 
- affairs of the plaintiffs, has been examined 
to prove that the aforesaid notes and the 
list were written and signed by Babu 
Kandhji Sahay, Assistant Settlement Officer. 
. Babu Kandhji Sahay who made inquiries 
and prepared the notes and the 
list has not been examined. The witness 
says: “I had been the village notes 
of all the villages where jalkars are. I 
did not see the village notes of Kapsia as 
it, did not belong to the plaintiffs. I saw 
the village notes of the villages which 
were in plaintiffs’ possession.” Further on 
he says “ I went with Babu Kandhji Sahay 
in his inquiry.” 

“I cannot say about which jalkar there was 
dispute before Kandhji Sahay. I do not 
-remember in which village Kandhji Sahay 
had gone to hold inquiry.” The witness 
does not prove that the disputed jalkar 
has been either the subject of inquiry by 
the Assistant Settlement Officer or the 
aforesaid notes and list related to the 
jalkar in question. Strictly speaking 
these notes and list have not been proper- 
ly provedand are not admissible in evid- 
ence. It is ‘not known on what basis and 
upon what evidence they were prepared. 
The defendants were not parties to the 
dispute which led to the preparation of the 
notes and the list. They were prepared at 
the instance of the plaintiffs and as point- 
ed out by them. They have not been in- 
corporated into the finally published Record 
of Rights. Therefore they have no eviden- 
. tiary value against the defendants. 

- Assuming that the list is admissible in 


evidence, from the description and the 


boundaries given therein as in the case 
of those given in. the kabuliyats one 
cannot with certainty say that the disputed 
jalkar between Kapsiaand Birbaus apper- 
tains to the plaintiffs’ jalkar called Kamri 
and Dab. The eastern boundary is said 
to be Kapsia and the northern boundary 
Usraha. The southern boundary is said 
to extend from Kathmara to Paikant near 
ghat Simaria. Ghat Simaria has not 
‘been tracted onthe map, and the plaintiffs 
have failed to show where this would be. 
Paikant is to the south-west of Kapsia, 
according to the evidence, at some dis- 
tance. River Ghaghri surrounds village 
Kapsia on three sides. It enters the 
_village on the west and turns towards the 
south and then goes upwards towards 
north, and then turns towards the east. 


} 
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Following the course of the jalkar as de- 
scribed in the aforesaid documents it would, 
seem that the disputed portion on 
the western side of Kapsia is excluded 
from the plaintiffs’ jalkars appertain- 
ing to the taluka Rasulpur Bhatauni. The 
plaintiffs’ jalkar are called Kamri .and 
Dab. According to their witness No. 8 
Kamri is 1 or 14 koses away from Dab. 
Kamri is in Village Birbaus, and Dab in 


-village Usraha. P. W. No. 9, plaintiffs’ 


patwart, says that Kamri is a village, and 
the river opposite it is called Kamri. Dab 
is near Kathmara and is a big nadi. It'is 
not a kund. Although these witnesses con- 
tradict each other as to which of them is a 
nadi and which is a kund, they agree that 
both Kamri and Dab are distinct jalkars. 
Witness No. 10 says ‘“jalkars Kamri and 
Dab are branches of Ghaghri.” He says that 
the principal jalkar is nadi Ghaghri. All 
the jalkars are its off-shoots and they take 
water from Ghaghri. Thus Kamri and Dab 
are themselves ‘branches ofriver Ghaghri. 
The portion of river nadi Ghaghri which 
passes between Kapsia and Birbaus is geo- 
graphically outside the limit of Kamri and 
Dab. The jalkars in Kamri and Dab belong 
to the plaintiffs as part of their taluka 
Rasulpur Bhatauni. They have to show 
that their jalkar right in Kamri and Dab 
extended beyond its geographical limit to 
the portion of river Ghaghri in dispute. 
The plaintiffs’ witnesses divide the jalkar- 
into two parts puchwart (western) and 
purwari (eastern). The disputed jalkar is 
said to be situate in the purwari patti and 
Ex. 2 is the kabuliyat with respéct thereto. 
Witness No. 2 says that the puchwari 
patti extends from Chautham on the west 
to Itmadi, and the purwari pattifrom Itmadi 
to Kapsia. He was the thikadar of purwari 


patti. ` l : 
This witness states in his evidence 
“There was no phauri- (branch) in 


village Kapsia which was under my 
Settlement.” His evidence will, there- 
fore, exclude the disputed jalkar in 
Kapsia from the plaintiffs’ jalkars Kamri 
and Dab, as being its branch or phauri 
It is noteworthy that in the kabuliyat (Ex. 
4-A) of 1915 the plaintiffs’ jalkax with 
the aforesaid description and boundaries is 
said to bear Survey Khasra No. 144, where- 
as the khasra number of the disputed jalkar 
is No. 494. Therefore the disputed jalkar 
has nothing to do with the jalkar described 
in the plaintiffs’ kabuliyats or in the list 
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prepared by the Survey Authorities (Ex. 
,14). Again, the plaintiffs have not filed the 
village notes nor have they filed the finally 
published Survey Record toshow that the 
jalkar in dispute has been recorded. in 
their names. The Court below has found 
that the village notes produced by the 
defendants show that they are entitled to get 
rents cf village Kapsia. The plaintiffs do 
not challenge this finding andin fact have 
not even printed the village notes produced 
by the defendants, in order to show that 
the finding is incorrect. The plaintifis have 
not also printed their village papers to 
dispute the finding of the Court below that 
those papers do not show that rents were 
ever realized by them in respect of the jalkar 
in question. As a matter of fact, the plaint- 
iffs’ witness No. 10 admits that the village 
papers do not show that they relate to the 
jalkar in suit. `> 

The note of the Assistant Settlement 
Officer, dated the 16th March 1903 (Ex. 
12) shows that on behalf of Baijnath 
Goenka, father of plaintiff No. 1a map and 
khasra of jalkars Kamri and Dab were filed 
before him showing the villages to which 
their jalkars extended. On the basis of 
those papers he decided the dispute with 
regard to jalkar right in several villages. 
The cases in which the khasra showed the 
names of the villages in dispute as apper- 
taining to the jalkars Kamri and Dab, were 
decided in favour of Baijnath Goenka. The 
plaintiffs are, therefore, in possession of the 
aforesaid documents. 
duce them inthis case raises the presump- 
tion against them that the disputed jalkar 
in Kapsiais not shown in the khasra as apper- 
taining to the plaintiffs’ jalkar Kamri and 
Dab. The plaintiffs have also omitted to 
produce the batwara khasra of 1854 where- 
by the jalkars of Kamri and Dad were 
partitioned among the co-proprietors. The 
khasra would have sbown to whom 
the disputed jalkar, if at all it appertained 
to Kamri and Dab, was allotted. 

The plaintiffs have examined 13 
witnesses, out of whom two are formal 
witnesses and the rest are their servants, 
dependents and tenants. All of them came 
unsummoned and were brought by the 
plaintifis’ man to depose in the case. The 
plaintiffs have not examined their Musta- 
jirs, and in their place the junior members 
or relations of the family have been 
brought. l i | 

Witness No, lis their moharrir since 
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1311 in village Baltora. He simply proves 
the execytion of fabuliyat (Ex. 1) of 
1915. He, however, has no personal know- 
ledge of the jalkar in question, for he admits 
in cross-examination that he had never been 
to Kapsia or to Beerbaus. His knowledge. 
is only hearsay. 

Witness No. 2 is oneof the executants of 
2 of February 1902. He 
isa tenant of the plaintiffs. 

He admits in his re-examination that 
there was no phaurt in village Kapsia 
which was under his Settlement. 

Witness No. 3 says that he had receipts 
for rents paid for the jalkar in question, 
but does not produce them. He admits. 
that the northern and southern portions of 
the jalkar in ‘question have become sandy, 
and the water which is between them is 
called Muror Maro Ghaghri. He says he 
used to get fish caught through Gorhis on 
half the share in fish. Apparently this 
witness has not, therefore, himself fished 
in the jalkar. ; 

Witness No. 4 is an ex-proprietor of 
village Beerbaus in which half the bed of 
the river has been included. He is a depen- 
dent of the plaintiffs. l 

Witness No. 5 was brought by the plaint- 
iffs’ piada to depose in the case. He does 
not prove that the plaintiffs or their musta- 
jirs fished in the river in question. Saukhi 
Mahton witness No. 6 also does not prove 
it. He also admits that the nadi had be- 
come Mur Ghaghri since 8- or 9 years 
and it remains dry forfour or five months 
in theyear. Witness No. 7 also was call- 
ed by the plaintiffs’ man to depose. He says: 
“Since three or four years no fish is caught 
near Kepsia. Mur Ghaghriis to the west 
of Kapsia. The maliks of Kapsia catch 
fish in it,” 

Witness No. 9 Dahori Lal is the plaig- 
tiffs’ patwart. He says that the mustajirs 
used to get receipts with one-anna stamp. 
These receipts have not been produced and 
an adverse inference may be drawn against 
the plaintiffs thatthe receipts, if produced, 
would not have shown the disputed jalkar. 
He says that he does not know if there is 
phaurt nadi Ghaghri, The principal jalkar 
is madi Ghaghri. He cannot give the boun- 
daries of the jalkars. -He says that in the 
batwara papers between Mahara} Singh and 
bis brothers all the jalkars were entered. 
These batwara papers have not been 
produced. 

Witness No, 10 says that the jalkars 
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Kamri and Dab are branches of Ghaghri. 
He admits that no paper has been filed on 
behalf of the plaintiffs to show that the 
entire jalkar was in their control. He never 
went to the locality and he cannot say which 
phauris are attached to river Ghaghri. His 
evidence is, threfore, .worthless. He says 
that the diputed jalkars are nowhere shown 
in any papers of the plaintiffs and it 
would not appear from those papers that 
they related to the disputed jalkay. In the 
seahas and the jamabandis the jalkar in 
dispute is not separately shown. This 
witness also is the plaintiffs’ servant. | 

‘Witnesses Nos. lland 12 are formal 
witnesses. 

- Witness No. 13 is a tenant of the plaint- 
iffs and came to depose without any 
summons. 

The defendants have examined 13 
witnesses. D. W: No. 1 is a jalkaria or 
fisherman. He took a lease of the disputed 
jalkar from ‘the defendants in 1314, 
caught fish in the river and paid rent and 
obtained a receipt (Ex. A). 

D. W. No. 2isa substantial man and his 
income from zemindarz zis Rs. 6,000 and he 
purchases fodder in Kapsia. He proves 
the possession of the Kapsia maliks over 
_the disputed jalkar for the last 15 years. 

D. W. No. 3 is a substantial cultivator, 
having 250 bighas of jote land. He 
proves possession of the Kapsia maliks 
for the last 20 or 25 years. 

D. W. No. 4 is a jalkaria or fisherman. 
He along with his cousin had taken Settle- 
ment of the jalkar from Kapsia maliks 
in 1315 and fished in river. D. W. No. 
5 has his house on the side of the jalkar in 
question. He proves possession of the 
Kapsia and Beerbaus maliks for the last 
No. 23 years. 

D. W. No. 6hasa bathan by the side of 
the jalkar in question. He proves Settle- 
ment of the jalkar by the Kapsia maliks 
with different lessees and their possession 
from 1308 to 1524. 

D. W. No. 7 prove Settlement of the fish- 
ery by Kapsia maliks with lessees from 
1313 to 1324. 

D. W. No. 8 proves possession of the 
Kapsia maliks for the last 22 to 23 
years and he actually used to catch fish in 
the jalkar for the lessee Keri Gorhi. 

D. W. No. 9 Rekhi Mahtonis a jalkaria 
or fisherman, He verbally took Settlement 
in 1318 Fasli, and executed a registered 
kabultyat..in 1324. He paid rent and 
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obtained receipts Ex. C to © (6) from 
1318 to 1323. He was lessee for 16-an- 
nas of the fishery in 1325 and 1326. 

D. W. No. 10 proves Settlement of the 
fishery with his father Prayag and the 
catching of the fish by him in the jalkar. 

D. W. No. il had taken Settlement in 
1316 from the Kapsia maliks, He caught- 
fish in 16-annas of the jalkar. l 

D. W. No. 12'proves possession of Kapsia 
maltks since his koshe, 

D. W. No. 13 proves Settlement with the 
mustajirs by the Kapsia maliks from 
1304 up-to-date. He proves the counter- 
foils of rent-receipts with respect to the 
fishery, Exs. E to E (13). He also proves the 
seahas and jamabandis (Exs. F to F-15 and 
G to G-14). He also proves that the jama- 
bandis used to contain the names of the 
jalkarwalas, He himself had granted re- 
ceipts (Exs. C-8 to C-10). 

Some of the defendants’ witnesses are 
plaintiffs’ tenants and others are discon- 
nected persons. Most of them have directly 
fished in the river on behalf of the 
Kapisa maliks. The learned Subordinate 
Judge has accepted the evidence of the 
defendants’ witnesses as being satisfactory. 
He has rejected the plaintiffs’ evidence, 

We have carefully perused the evidence 
and we are convinced that the learned Sub- 
ordinate Judge has taken aright view of 
the evidence inthe case. The learned Sub- 
ordinate Judge has accepted the kabuliyats, 
the rent receipts and the village papers filed 
on behalf of the defendants as showing their 
possession for a considerable period over 
the jalkar in question. The plaintiffs have 
not challenged the finding of the Subordi- 
nate Judge upon this point, inasmuch as 
they have not even printed the aforesaid ` 
papers proved on behalfofthedefendants and 
have made no comment in this Court. The 
finding of the Subordinate Judge must, 
therefore, be accepted as correct. We must 
accept the conclusion to which the learned. 
Subordinate Judge has arrived, namely, the 
plaintiffs have failed to show that they are 
the owners of the jalkar in question as 
part of their jalkars Kamri and Dab, or that 
they ever exercised the right of fishery over 
the jalkar in question, ; 

Issues Nos. 2, +, 6 and 7 must also be 
decided against the plaintiffs. They have 
failed to show that they have ever been in 
possession of the disputed land or that 
they acquired any right of adverse posses- 
sion, 
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. Dealing with issue No. 8 the learned Sub- 
ordinate Judge has held “the jalkar in 
dispute has become Maro Ghaghri and both 
its ends have been closed and the Ghaghri 
water joins the Maro Ghaghri during floods 
and rains and it has changed its course.” 
This finding is in accordance with the evi- 
dence in the case. The plaintiffs’ witnesses 
have admitted that the river has changed 
its course and that the disputed portion is 
disconnected now. Both its ends remain 
closed for a considerable part of the year 
and is connected with it only for four 
months in the year, that is, during the 
flood season. Upon this finding the learn- 
ed Subordinate Judge has held that the 
old dry course of the river must be taken 
to have become the private property of the 
defendants, the owners of the bed of the 
river. In support of his view the learned 
Subordinate Judge has referred to the 
ease of Sasi Kanta Acharjee v. Kunja 
Mohan Moitra (2). Against this view the 
learned Counsel on behalf of the plaintiffs 
has cited the case of Ahmadi Begum v. 
Mahasy Taranath Ghosh (3). The point 
does not call for any decision in view of 
the plaintiffs having lost upon issue No. 5 
as to their title or possession over the dis- 
puted jalkar. The same remark applies to 
issue No. 3 under which the learned Sub- 
ordinate Judge has held that the plaintiffs 
have not made the maltks of Beerbaus or 
all the 16-annas maliks of village Kapsia 
parties to the suit, although the defend- 
ants took this objection at the earliest 
stage. 

The defendants claim only half the bed 
of the disputed jalkar which lies in their 
village Kapsia, Khasra No. 494. They do 
not claim the western half which lies in 
village Beerbaus, being Khasra No. 861. 


The plaintiffs say thaton account of the 
decision in the case under s. 145 of the Cr. 
P. C., the defendants dispossessed them of 
the entire 16-annas jalkar. The Beerbaus 
maliks being not parties to the suit are not 
bound by the decision in the present case, 
nor are the maliks of Kapsia who have not 
been impleaded as defendants in the pre- 
sent case. Upon this view the learned Sub- 
ordinate Judge holds that the plaintiffs’ 
suit is bad for mis-joinder and non-joinder 
of parties. Under O. I. r. 9, ©. P. C., the 
suit could not be defeated on account of 


(2) 41 Ind. Cas. 425; 22 C. W, N. 63. 
(3) 21 Ind, Cas. 233; 17 ©. W, N. 1173; 18 O. L. J. 399, 
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defect of parties. The issue, however, does - 
not deserve any serious consideration. 

The result is that agreeing with the view 
taken by the learned Subordinate Judge, ~ 
we dismiss the appeal with costs. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 118 oF 1924. 
May 7, 1924. | 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

GANGA CHAMAR AND orHERS— 

DereENDANTs— APPELLANTS 
VersUs 
BINDESARI RAI—Prarntirr— 


RESPONDENT, 

Agra Tenancy Act (II of 1901), ss. 167, 199-—Eject- 
ment suit—Question of ittle--Direction to institute Civil 
suit within a certain period—Failure to institute suit 
within period limited, effect of--Suit instituted after 
prescribed period, maintainability of. 

Where in a suit for the ejectment of a tenant in a 
Revenue Court a question of title is raised, the Court 
before which the question is raised is given the 
option under s. 199 of the Agra Tenancy Act of 
deciding the question itself or of referring it to the 
Civil Court. If it adopts the former course it becomes 
a Qivil Court for the time being and its decision will 
be res judicata for any Civil Court. If it adopts the 
second course it must direct the suit to be instituted 
within a limited time, namely, three months, and if the 
suit is not instituted within that time, it must decide 
the question of title against the party who was direct- 
ed to bring the suit. This decision will also be a final 
decision between the parties. Ifthe suit is instituted 
in the Civil Court beyond the time limited by the 
Revenue Court in its order, the Civil Court ought not 
to proceed with the determination of the suit inas- 
much as any decision given by it in-the suit would 
be infrnctuous and would not be binding upon the 
Revenue Court, it being the duty of the Revenue Court 
to decide the question of title against the party who 
has baen directed to institute the suit in the Civil 
Court and has failed to institute the suit within the 
tims limited by the Revenue Court. [p. 685, col. 2.] 

First appeal from an order ofthe Subordi- 
nate Judge, Azamgarh, dated the 13th 
March 1924. 

Mr. P. L. Banerji, for the Appellants. 

JUDGMENT. 

Daniels, J.—In this case an ejectment 
suit was brought in the Revenue Court 
against Bindeshar Rai, the present plaintiff- 
respondent, on the allegation that he was the 
sub-tenant of the present defendants. His 
defence was that he was the mortgagee and 


proprietor of the land. The Revenue Court, 
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acting under sub-s. (1) (6) of s. 199 of the 
Tenancy Act ordered him to file a suit in 
the Civil Court within three months fora 
declaration of his title. The question is 
whether he is entitled to ignore that order 
and file a suit after the expiry of the three 
months’ period, and if he does so whether 
the Civil Court should entertain it. The 
date of the Revenue Court’s order was 19th 
November 1921]. The period of three months 
expired on the 19th February 1922. The 
suit was filed two months later on 19th 
April 1922. It was subsequently withdrawn 
with liberty to file a fresh suit and a fresh 
suit was filed on 8rd January 1923. It 
may be taken as settled by the decision in 
Randhir Singh v. Bhagwan Das (1) that if 
the original suit had been filed in time 
there would have béen a sufficient compliace 
with the Revenue Court's order. Here even 
. the original suit was filed after three 
months. The lower Appellate Court holds 
that the plaintiff can maintain the suit be- 
causé it was filed not in accordance with 
the Revenue Court's order but independently 
of it. The only reason it gives for this 
singular view is that the suit in the Revenue 
Court is still pending. If the suit had been 
filed within three months the Revenue Court 
would have been bound to allow the eject- 
ment suit to remain pending till the civil 
suit was decided. As the suit, though filed 
after three months, has been entertained 
by the Civil Court, the Revenue Court ap- 
pears to be awaiting the result of this 
appeal. 

The question is really concluded by the 
decision in Taimur Ali Shah. v. Shah 
Muhammad (2) decided with reference to 
precisely similar provision in the Land 
Revenue Act. That suit followed an earlier 
Single Judge’s decision in Banwari Lal v. 
Gopi (3) which wasa case under s. 199 of the 
Tenancy Act. As, however, the suggestion 


has been made that special period provided - 


by s. 199 is prescribed only for the purposes 
of suit in the Revenue Court and could not 
affect either the period of limitation provid- 
ed by the Limitation Act or the jurisdiction 
of the Civil Court to entertain the suit if 
brought at any time, it is perhaps desirable 
to ‘examine the principles on which the 
decision rests. ; 
Section 167 of the Tenancy Act reserves 
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certain classes of suits and applications 
expressly for the decision of the Revenue 
Courts. It not only provides that Revenue 
Courts alone shall decide them but it goes 
further and excludes the Civil Court from 
taking cognizance of “any dispute or matter 
in respect of which any such suit or appli- 
cation might be brought or made.” Among 
the matters reserved for the Revenue Court 
is thé ejectment ofa tenant: In fact it may 
be said generally that a dispute as to whe- 
ther the relationship of landlord and tenant 
exists between the parties is one within 
the exclusive jurisdiction of the Revenue 
Court. On the other hand questions of 
proprietary -right are in general reserved 
for the Civil Court. But the same question 
may bein one aspect in dispute as to the 
existence of tenancy and in anothera dis- 
pute as to proprietary right. That situ- 
ation arises whenever, as here, a defend- 
ant alleged to be the tenant of the plaintiff 
pleads that he isnot a tenant but a pro- 
prietor or mortgagee of the land. In such 
a situation there was always a danger of 
conflicting decrees being passed. In. the 
ejectment suit.the Revenue Court might 
hold that B was the tenant of A and eject 
him. The Civil Court might hold that B 
was the proprietor of the: land and A a 
trespasser. To prevent this conflict of 
jurisdiction the scheme of s. 199 was devised. 
The Revenue Court before which the ques- 
tion of title was raised was given the option 
of deciding the question itself or of referring 
it to the Civil Court. If it adopts the former 
course it becomes a Civil Court for the time 
being and its decision will be res judicata 
forany civil suit. If it adopts the second 
course it must direct the suit to be instituted 
within a limited time, namely, three months, 
and if the suit is not instituted within that 
time, must decide the question of title 
against the defendant. This decision will 
also be a final decision between the parties, 
If a party who has been ordered to filea 
suit within three months is to be at liberty 
to ignore the restriction and file his suit 
after three months but before the decision 
of the Revenue Court, the whole 
policy of the law will -be defeated. 
The Revenue Court must decide against him 
under the imperative provision of s. 199, 
The Civil Court might conceivably decide 
in his favour. Such adecision would let in 


‘the very mischief which it is the whole 


object of the law to prevent—contrary deci- 
sions by independent Tribunals each acting 
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strictly within its jurisdiction. Section 10 
of the C. P. ©. will not apply because 
the Revenue Court, though its decision may 
indirectly produce the same result, could 
not have granted the relief asked for in the 
Civil Court. 

The decisions of the Court below is wrong 
in principle as well as contrary to authority 
and must be set aside. 

Sulaiman, J.—I agree in the order 
proposed. In my opinion cases arising 
under the Land Revenue Act are not direct- 
ly in point though they may be referred to 
by way of analogy. Under-s. 233 (k) of the 
Land Revenue Act the jurisdiction of a 
Civil Court is barred in respect of all cases 
affecting partition or union of mahals sults 
relating to such matters are, therefore, 
ordinarily outside the jurisdiction of a Civil 
Court. It is only when a reference is made 
by a Revenue Court under s. 111 of the 
Land Revenue Act to the Civil Court that 
the Civil Court assumes jurisdiction. It is 
obvious, therefore, that unless a proper refer- 
ence unders. 111 isin existence the Civil 
Court would have no jurisdiction to enter- 
tain the suitat all. That is why I would 
distinguish cases like Tarmur Ali Shah v. 
Shah Muhammad (2), Shah Muhammad v. 
Kadir Bux (4) and Randhir Singh v. 
Bhagwan Das (1) and cases referred to 
therein. 

“In the present case we have to consider 
the effect of the provisions of the Agra 
Tenancy Act. If the Revenue Court had 
actually decided the question of the rela- 
tionship of landlord and tenant and had 
. held that the defendant in the Revenue 
Court was a tenant, that would have been a 
finding by a Revenue Court competent to 
decide that question, and the provisions of 
s. 167 as well as s. 199 of the Tenancy Act 
would be applicable, and that finding would 
be final. This in effect has been held in 
several cases and I may only refer to the 
cases of Chiranj Lal v. Kehri Singh (5), 
Baljit v. Mahipat (6), Kishore Singh v. Baha- 
dur Singh (7) and Mollo v. Ram Lal (8). 

In the present case, however, the Revenue 
Gourt has not yet finally decided that 
matter. I have no hesitation in saying that 
the Civil Court should not try this question, 
and the only difficulty that I have felt is 


(4) 25 Ind. Cas. 188; 12 A. L. J. 989, 

(5) 6 Ind. Cas. 891; 33 A 1;7 A. L. J. 810. 

(6) 49 Ind. Cas. 118; 41 A. 203; 17 A. L. J. 60. 

(7) 48 Ind. Cas. 470; 41 A. 97; 16 A. L. J. 933. 
(8) 58 Ind. Cas. 772; 43 A. 191; 18 A. L. J. 1030, 
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in trying to state'the groundon which this. 
view should be based. The difficulty in 
my mind arises because of the imperfection 
in the language’ used in the Tenancy Act. 
If we examine s. 167. carefully it would 
appear that all suits and applications of 
the nature specified in the Fourth Schedule 
are exclusively triable by Revenue Courts, 
and no Court other than a Revenue Court is 
entitled to take cognizance of any dispute 
or matter in respect of which any such 
sult or application might be brought or 
made. Ithink this must mean ‘in respect 
of which any such suit or application might 
be brought or made in the Revenue Court 
by the plaintiff to the civil suit. It would 
be impossible to throw out the plaintiff's 
suit on the ground that the defendant, if he 
so chooses, can raise the same dispute in 
a Revenue Court. Now the present plaintiff 
could not possibly have filed any suit or | 
application in the Revenue Court in which 
he could have asked the Court to try a 
dispute between him and the opposite party.. 
So the only Court to which he himself could 
go wasthe Civil Court. Suppose, for in- 
stance, that no suit in the Revenue Court 
had been brought by the defendant at all 
and the present suit was the first suit in- 
stituted, can it be said for a moment that 
s. 167 would be a bar to such a claim? 
Obviously. it would not have been because 
the present plaintiff could not have asked 
for a declaration of his proprietary title in 
any form whatsoever in the Revenue Court. 
If that is so, then there would be some 
difficulty in holding that although s. 167 
would not have heen applicable if no suit in 
the Revenue Court had been pending, it has 
somehow or other become applicable because 
such a suit has been instituted. The 
language of s. 167 cannot bear this construc- 
tion. On the other hand it is possible to 
lose sight of the fact that although the 


. present plaintiff could not himself have 


sued in the Revenue Court, there is a suit 
pending in that Court which is exclusively 
triable by it and in which the same dispute 
arises. 

I would, therefore, not base my decision 
on the provisions of s. 167 alone, but base 
iton the ground that I have a discretion to 
refuse to grant the declaration asked for 
when the question in dispute raised in this - 
case is already pending before a Revenue’ 
Court which is competent-to try it and‘is 
raised in a suit which is exclusively triable 
by that Court, though raised at the instancé 
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of the defendant to the civil suit. The 
Revenue Court is empowered to decide if, 
and if it decides it its decision will have 
the force of a Civil Court decree, and, sub- 
ject to appeals, will-be final. It is obviously 
undesirable that two Courts, even if they 
have concurrent jurisdiction to try the same 
point, should try it simultaneously. Al- 
though it is not possible to bring this case 
within the provisions of s. 10 of the C. P. 
C., as the Revenue Court is not competent 
to grant the relief asked for in the civil 
suit, nevertheless the principle underlying 
that section may be of wider application. 
_ Under s. 199, sub-cl. (2) if the defendant 
in the revenue suit has not complied with 
the order and has not instituted a civil suit 
within the three months allowed ib will be 
the duty of the Revenue Court to decide the 
point against him. In fact the inevitable 
result of the failure to file the suit in time 
will be a decision against the person claim- 
ing the proprietary right. Ifthisis to be 
so, what is the use of the Civil Court going 
on with the dispute asto such right? . We 
are entitled to assume that the Revenue 
Court would decide the point against the 
present plaintiffand it will, therefore, be 
altogether futile to allow the Civil Court to 
go into that question with the possibility 
of arriving at a contrary conclusion. The 
provisions of s. 199 are obviously intended 
to avoid such a conflict of jurisdiction and 
the Revenue Court alone must proceed with 
the case. 
by the Civil Court, will be useless and 
may altogether be ignored by the Revenue 
Court. 

The only case which I notice is similar to 
the present one in the case of Banwari Lal 
v, Gopi (3), where too a suit instituted in the 
Civil Court more than three ‘months after 
the time allowed by the Revenue Court, was 
held to be not maintainable. The learned 
Judge who decided that case, however, based 
his decision on the ground that the ordinary 
period of limitation for a civil suit was 
suspended in view of the provisions of s. 99 
of the Tenancy Act. He, in effect, held that 
Art. 120 of the Limitation Act was over- 
ridden by s. 199 of the Tenancy Act and 


the period of limitation was shortened. 


Although I agree with the view that the 
Civil Court should not grant the declaration, 
I find it impossible to base my decision 
on the ground that the suit was barred by 
time owing to the period of limitation being 


‘shortened, As I have already said I simply, , 
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The declaration, even if granted 
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in my discretion, refuse to grant the declara- . 
tion asked for. 

By the Court.—The appeal is accord- 
ingly allowed and the order of the lower 
Appellate Court set aside and the decree of 
Court of first instance restored with costs in 
all Courts. 


Z. K. Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 178 or 1922. 
February 25, 1925. 
Present:—Mr. Justice Adami and 
Mr. Justice Dass. 
PARTAB MAHTON AND OTAERS— 
DarenDANTS—APPELLANTS 
VETSUS 
Musammat WAZIRUNNISA AND ANOTHER 
—PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 52, 188, 188 
—Suit for assessment of fair and equitable rent in 
respect of lands not forming part of original holding, 
nature of —Suit by co-sharzr landlords, maintainability 
of—Assessment, applicability of, to rent in respect of 
past years. 

Sections 52 and 188 of the Bengal Tenancy Act are 
applicable where the plaintiff contends that there has 
been an addition to the original holding. To a suit 
for the assessment of rent in respect of lands which 
did not form part of the original holdings these 
sections have no application. |p. 691, cols. 1 & 2.] 

The right to sue for assessment of fair and equitable 
rent is a right given by the general law. Section 52 of 
the Bengal Tenancy Act applies only to cases where 
the area of a tenure or holding has increased while 
s. 158 (4) (d) of the Act refers to a determination of the 
existing rent. Where assessment is applied for in. 
respect of jands forming separate holdings under 
separate agreements in respect of which there is no 
existing rent, neither of these sections isapplicable. 
[p. 692, col. 1.] 

Under the general law a suit by a co-sharer landlord 
for an assessment of the rent ofa tenant's holding ig 
not maintainable where the other co-sharers have not. 
been made parties to the suit either as plaintifs or 
as defendants. As ina partition suit, so in a suit for 
assessment all the interested persons must be, made 
parties to the suit. [ibid.] 

A suit for the determination of a fair and equitable ; 
rent proceeds on the assumption that no rent has 
hitherto been paid by the tenant and where the land- 
lord claims arrears of rent in respect of past years for 
which rent has already accrued due, a suit for deter- 
mination of fair and equitable rent does not He. The 
assessment made in a suit for the determination of fair 
and equitable rent can only have reference to future 
years. [p. 692, col. 2.] 

Appeal from a decision ofthe Subordi- 
nate Judge, Second Court, Patna, dated: 


the 21st December 1921, modifying that - 


“658. 
of the Munsif, Third -Court, Patna, dated 
the 29th March 1921. 

- Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Appellánts. 


PARTAB MAHTON V, WAZIRUNNISA. 


Messrs. Khurshaid Husnain and Hasan 


Jan, for the Respondents. 
JUDGMENT. 

Adami, J.—The plaintiffs, respondents 
in this second appeal, have a 7 annas 
odd share in the two villages of Nathupur 
and Kazi Chak Sher Muhammad. Though 
the two villages. have separate tauzi num- 
bers and separate sadar jama, the co- 
sharer landlords have treated the lands 
of ithe two villages as ‘of one village 
and kept joint collection papers for both 
villages. The ‘predecessor-in-interest of 
the plaintiffs: had -7 bighas 6 kathas khud- 
kast land in the villages and in 1886 she 
purchased 37 bighas 5 kathas in execution 
of her decree for arrears of rent against 
Net Lal Mahto, Partap Mahto and Sarju 
Mahto, who had held that area as their 
raiyati kasht land. The 37 bighas 5 kathas 
thus become her kudkasht land which, 
with the 7 bighas 6 kathas she had held 
before, now amounted to 44 bighas 11 kathas. 
In 1889 she gave 9 bighas 6 kathas of this 
khudkasht land: to Nasiruddin, one of the 
eo-sharer landlords. According to the 


plaint these khudkasht lands were settled: 


with tenants on bhaolt terms, the tenants 
paying to each cosharer his share, and in 


addition to this making a payment of one . 


rupee per bigha to the plaintiffs’ ancestor 
out of the tenants profit. In 1892 the 
bhaolt rents were commuted to nakdi but 
the payment of rupee one per bigha out of 
profits was continued. 

Sometime before 1896 the plaintiff No. 1 
came into possession of a 4 annas 9 dam 
odd share in the two villages and plaintiff 
No. 2 came into possession of a 2? annas 
12 dam share,«so that together they hold 
a 7 annas odd share. In 1896 plaintiff 
No. 1 let out her share, including khud- 
kasht lands, in ijara to‘ Musammat Bechan 


Kuer, and did not get direct possession. 


again until 1916. In 1897 plaintiff No. 2 
gave his share, including khudkasht lands 
in ijara to Jhari Lal, and he was still in 
. possession as tjaradar when, in 1903, a 
fresh settlement of kKhudkasht lands was 
made. Under the terms of this fresh 
settlement the tenants were to pay to each 
of the co-sharer landlords his proportionate 
share of the annual rental khudkasht lands 
at the rate of Rs, 5-13 per bigha, and were 
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tò pay, in addition, to the plaintiffs ‘one 
maund-of polished rice per bigha out’ of 
their profits. , 

It was the plaintiffs’ ‘case that the father 
of defendant No. 1 and the defendants 
Nos. 2 and 3 cultivated 10 bighas 19 kathas 
in the two villages as thelr ratyati kasht 
land at arent of Rs. 5-18 per bigha, the 
total rent amounting to Rs, 63-10-7, and 
that they had executed two kabuliyats in 
respect of this ratyàti holding, one in 
1894 and another in 1898, the latter en- 
hancing the rent payable under the 
former. The plaintiffs alleged that in the 
settlement of khudkasht lands made in 1903, 
the father of defendant No. 1 obtained 
settlement of 17 bighas 5 kathas out of the 
35 bighas 5 kathas left after the gift of 9 
bighas 6 kathas to Nasiruddin, at the rate 
of Rs. 5-13 per bigha, together with one 
maund of polished rice per bigha to be 
paid to the plaintiffs. At the same time 
Nasiruddin settled 5 bighas 4 kathas out 
of the 9 bighas 6 kathas given to lim’ 
with ‘the father of defendant No.1 at the 
same rate of rent and the same terms as 
to delivery of one maund of polished 
rice per bigha, The 17 bighas 5 kathas 
were contiguous to the holding of 10 bighas 
19 kathas. 

In 1903 the father of defendant No. 1 
took athica of the share of another co- 
Sharer landlord. Musammat Halimunnissa, 
in the name of his grandson for a term 
of 7 years. 

In 1908 the survey and settlement ope- 
rations started in the villages, and khewat 
and khatian were prepared for each of 
them separately. It is alleged by the 
plaintiffs that in the course of the settle- 
ment operations, defendant No. land his 
nephews, defendants Nos. 2 and 3, took ad- 
vantage of the fact that they held a thica 
of Musammat Halimunnissa’s share, and 
managed to get the 17 bighas5 kathas of 
kKhudkasht, settled with them by the plaint- 
iffs, as well as ‘the 5 bighas 4 kathas, 
settled with them by Nasiruddin, amal- 
gamated with 10 bighas. 19 kathas which 
they did hold as raiyati kasht under the 
habuliyats, the whole 33 bighas 8 khatas 
being described in the Record of Rights as 
the kaimi ratyati kasht of the defendants, 
at a rental: for the whole of Rs. 63-10-7 
which was really the rental payable for 
the 10 bighas 19 kathas alone. In the Record 
of Rights 1297 acres were recorded 
against- khata No. 113 of Nathupur with an’ 


- “those co-sharers refused 
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annual jama of Rs. 63-10-7, and 7°57 acres 
were recorded against khata No, 121 of 
Kazi Chak Sher Muhammad witha remark 
that the jama was included in that of khata 
No. 113 of Nathupur. The plaintiffs alleg- 
ed that, in order to keep them in igno- 
rance and to prevent them taking any steps 
to get the record corrected within the 
time allowed, the defendants continued to 
pay rent for the 10 bighas and separate 
rent for the 22 bighas of khudkasht land 
till 1914, andthen from 1915 ceased to 
pay rent either for the kasht land or for 
the khudkasht. 

The plaintiffs in the plaint state that 
they donot ask fora declaration of their 
khudkasht right or of the want of title in 
the defendants; nor do they seek to 
recover possession of the khudkasht lands; 
but they do claim that the defendants 
are not entitled to hold the 22 bighas 9 
kathas of the lands settled with them as 
khudkasht without payment of rent, and 
that the plaintiffs are entitled to get their 
proportionate share of rent for the 22-bighas 
` 9 kathas atthe rate of Rs. 5-13 alleged by 
them to have been agreed on at the 
time of settlement, andalso to get one 
maund of polished rice per bigha from the 
tenants’ profit. 

Thus the.claim in the suit from which 
this appeal arises is for the plaintiffs’ pro- 
_portionate share of the rents for 1323 F. §. 

to 1327 F. S. of the 10. bighas 19 kathas 
at the rate mentioned in the kabuliyat of 
1898 and also of the 22 bighas 9 kathas at 
the rate which they allege was agreed on 
at the time the settlement of khudkasht 
lands was made. Incase the Court is not 


~ gatisfied as to their allegation of the rate 


fixed at the time of the settlement of these 
22 bighas9 kathas, the plaintiffs ask the 
Court to settle a fair and equitable rent 
for those lands and to give them a decree 
“for the arrear rent of those lands at the 
rate so settled. A claimis made for the 
value of polished rice at the rate of one 
maund per bigha for the years in suit. 
None of the other co sharers were 


‘made parties to the suit either as plaintiffs . 


or defendants; the plaintiffs allege that 
to join them or 


= 


“take any action. 

The defendants resisted the suit on the 
ground that, being instituted more than 
‘six years after the final publication of the 
Record of Rights, it was barred by limita- 
tion, and that it was not maintainable 
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since all the co-sharer landlords had rot 
joined inthe suit. They denied that the 
lands were khudkasht, or that they were 
settled with.the father of defendant No.1 
on the terms and rates alleged by the 
plaintiffs. They denied also the right of 
the plaintifis to claim the value of any 
polished rice, as such payment would 
amount to an abwab, They controverted 
the story put forward by the plaintiffs and 
claimed that all the lands were their ances- 
Fa noe lands and the rental for all was 

s. 63. 

The Munsif found that the kabuliyats of 
1894 and 1898 were genuine and executed 
by the father of defendant No. i, that, 
though undue influence was apparent as to 
some of the terms of the kabultyats, none 
was used so far as the agreement to pay 
Rs. 63-9-7 for the 10 bighas 19 kathas was 
concerned and that jama was paid up to 
the survey. He was satisfied that the re- 
maining 22 bighas 9 kathas were khudkasht 
as alleged by the plaintiffs, and not ances- 
tral raryati lands of the defendants, and 
that these khudkasht lands were settled 
with defendant No. 1’s father in 1903. He 
decided, however, that the plaintiffs had 
knowledge of the survey proceedings, and 
as the suit was instituted more than six 
years from the date of the publication of 
the Record of Rights, the suit was time 
barred so far as the claim to the additional 
rent was concerned. As tothe alternative 
prayer of the plaintiffs for a settlement of 
fair and suitable rates for the khudkasht 
lands, the learned Munsif held that the 
plaintifis not being sole landlords, and the 
other co-sharers not having joined, the 
claim for assessment and for additional 
rent was barred by the provisions of s. 188 
of the Bengal Tenancy Act. As a result 
of his findings the learned Munsif granted 
the plaintiffs a money decree for Rs. 113 
only as representing their share for the 
years 1323 to 1326 F.S. of the rent re- 
corded in the Record of Rights as being 
payable for all the landin suit. He dis- 
allowed the claim for the value of polished 
rice, this payment in kind being an 
addition to the rent and contrary to the 
provisions of the Bengal Tenancy Act. 

On appeal the learned Subordinate Judge 
has held that the finding of the Munsif 
to the effect that Rs. 63 is the jama for 
the 10 bighas and not for the entire lands 
is ‘conclusive because the defendants did 
not file a cross appeal, It is obvious that 
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the Subordinate Judge has expressed the 
position wrongly; the defendants had prov- 
ed successful on the main question in the 
suit, namely, whether, they were liable to 
pay more than the rent recorded in the 
Record of Rights for the lands in suit; there 
was no occasion for them to appeal. The 
whole case was before the Subordinate 
Judge on appeal, and what he apparently 
meant to say was thatthe finding of the 
Munsif on this question was not contested 
before him. 

The Subordinate Judge overruled the 
Munsif on the question of limitation, hold- 
ing that the suit was within time being a 
suit for’assessment of fair and equitable 
rent, and having been instituted within 12 
years from the date of the: publication. of 
the Record of Rights when the plaintiffs’ 
rights to additional rent was challenged. 

With regard tothe finding of the Trial 
Court that the suit for assessment was 
barred by the provisions ofs. 188 of the 
Bengal Tenancy Act, the’ learned Subordi- 
nate Judge relied on the case.of Dhananjoy 
Manjhi v. Upendranath Deb (1) and held 
that s. 188 of the Bengal Tenancy Act had 
no application, the bringing of a suit for 
the assessment of rent not being an act 
‘which a landlord is authorized or required 
to do by the provisions of the Bengal Ten- 
ancy Act. He found, therefore, that the suit 
was maintainable at the instance of the 
two co-sharers landlords without joining 
the rest as parties. 

The learned Subordinate Judge proceed- 
ed to assess the rent for the 22 bighas odd 
at the rate of Rs. 5-13 a bigha, and held 
that the defendants, having been in occu- 
pation of the lands, were in justice and 


equity bound to pay rent for the past. 


years in suit, and the settlement with 
them having been proved, on assess- 
ment, the rate of rent claimed by the plaint- 
ifis, having been found to be the right 
rate, the plaintiffs were: entitled to a 
. decree for the past years at that rate. He 
rejected the claim of one maund of polish- 
- ed rice per bigha, in that this did not 
form part of the rent. As a result he 
decreed the appeal except as to this claim 
for the value of polished rice. 


I have stated the facts of the case in 
some detail because it will be necessary 


' to distinguish them from the facts of the 


“ various cases relied on by the parties, 
(1) 46 Ind. Cas, 428; 22 O, W, N, 685. 


PARTAB-MABTON V. WAZIRUNNISBA, - 


(88 T.-C. 1935} 
Two -points are taken by the learned 
Counsel for the appellants; the first is that 
the plaintiffs’ suit cannot succeed in the 
absence of the other co-sharers, and s. 188 
of the Bengal Tenancy Act is relied on, 
the second point is that the suit being a 


. suit for assessment of rent no decree could 


be granted for arrears of past years at the 
rate newly assessel by the Court. The 
finding of the lower Appellate Court with 
regard to limitation has not been assailed 
in this Court and the suit has been treat- 
ed as a suit for assessment of afair and . 
equitable rent of lands for which the 
Record of Rights omitted to mention a rent. 
It is to be noticed thatthe learned Sub- 
ordinate Judge first assessed a rent and 
then proceeded to treat the suit as an 
ordinary suit for arrears of rent because 
the rate of rent assessed by him coincided 
with the rate claimed in one of .the alter- 
native prayers of the plaint. Itis clear 
that there was a necessity to assess the 
rent as prayed for in the other alternative 
prayer, for the plaintiffs had no document, . 
or other reliable evidence to show what 
rate of rent was agreed upon at the time of, 
the settlement of the khudkast lands with 
the defendants. 


With regard to the first point taken by 
the appellants, namely, the maintainability 
of a suit for assessment by a co-sharer 
landlord, in the case of Darik Dhakat 
v. Aswini Kumar Nag (2) a co-sharer 
landlord brought a suit for arrears of 
rent and also for additional rent on the 
basis of a kabuliyat in which there was 
an agreement to pay additional rent 
for additional area. On measurement of 
the holding it was found that there was 
an addition of 10 bighas. The other co- 
sharers were made parties defendants. It 
was held that the suit was a suit under 
s. 52 to which s. 188 applied, and that 
the agreement to pay additional rent in the 
kabuliyat did not take it out of that 
section. That case is to be distinguished 
from the present one. Here we have no 
agreement as to additional lands and it 


-is not a case of lands being found on 


measurement to be in excess of the area 
stated inthe kabuliyat. We have herea 
prayer of assessment of the rent of lands 
settled under a separate agreement and 
not forming part of the area settled by 
the kabuliyats of 1894 and 1898. In 


(2) 20 Ind, Cas, 659; 180, Wi N 942 


[88.1. ©. 1925]. 


Gopal Chunder Das v. Umesh Narain 
Chowdhury (3) the pYoprietors of an 8- 
annas share claimed from a tenant rent 
for excess area under gs. 52 and for en- 
hanced rent under s. 30 and made the 
other co-sharers parties defendant. It was 
found that the land in excess.was held as 
part of the original- holding. This was 
clearly a case coming under ss. 52 and 30 
of the Tenancy Act and there can- be no 


question that the provisions of s. 188 apply ~ 


toa suit under either of those sections. In 
the present’ case, as I have said before, 


assessment of rent is asked for with regard 


to lands not found to be part of the original 
holding. ` 


‘Mr. Jayaswal relied on the decision of their ` 


Lordships of the Privy Council in J atindra 
Nath Chowdhri v. Prasanna Kumar Banerji 


(4) but that was a case of enhancement of ' 
rejit and is not relevent, for there is no. 


question of enhancement ‘before us. Their 
Lordships ruled that in cases to which's. 
188 applies it is not sufficient to make the 
other co-sharers landlords parties defendant 


they must join as plaintiffs to make the ` 


suit maintainable. 

On the other hand in the case of 
Khondakar Abdul Hamid v. Mohini Kant 
Saha Chaudhuri (5) the defendants, tenants 
of the original holding under the plaintiffs 
and their co-sharers, took possession of 
certain lands by gradual encroachment. 
The plaintiffs brought a suit for recovery 
of their share of the encroached lands or 
in. the alternative for assessment of rent 
and made their co-sharers parties. It was 
held that the defendants must be treated 
as tenants of those lands apart from their 
tenancy in respect of the holdin ig, and that 


those lands formed a new holding and the, 


rent assessed upon if would be a new rent 
in respect of the new ‘holding, and that a 
suit for the assessméht of rent is not an 
. act that is authorized by s. 188 of the 
Bengal Tenancy’ Act and s. ‘52 does not 
apply. 
plaintiffs are. asking for an assessment of 
the rent of the 22 bighas claimed to be 
khudkasht and not for an assessment of the 
rent of the 10 bighas. If they had claimed 
rent, not merely of the additional 22 bighas 
in. possession of -the defendants over and 


(3) 17 O. 695; 8 Ind. Dec. (N. <) 1004. 

(4) 8 Ind. Cas 842;15 O. W. N. 74; 9 M. L. T, 1; 138. 
0. L.J. 51; 8 A. L, J..1;13 Bom. L.R. 1; 21 M. L. J. 
92;38 0, 270; (1911) 2M. W. N. 149; 38 I. A.1 (P, 0) 

(5) 4 C. W; N, 598. l 
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‘In the present case the co-sharer, 


above the lObighas but i in respéct of the entire | 


' quantity of land in possession of the defend- ` 


ants including the 10 bighas, according to - 
the decision in this last. case I have men- - 
tioned, ss. 52 and 188 would have applied. > 
That is to say,ss. 52 and 188 will apply 
where the plaintiffs contend that there has — 
been an addition to the original holding. - 


“That is not the contention in the present 


case. 

“In Gobind Chandra Pal v. Hamidullah 
Bhuian(6}the defendant executed akabuliyat — 
in favour of one of the co-sharer land-` 
lords with respect to a quantity of land 
proportionate to that co-sharer’s share in 
the entire ‘holding. The co-sharer’ landlord” 
sued the defendant for rent of land in ercess 
of the area for which rent had been previ- 
ously paid. The other co-sharér was not: 
made a party. Inthe kabulzyat the defend- 
ant had agreed to pay additional rent for. 
lands found on measurement to be in ex-’ 
cess. Prinsep, J., held that as the plaintiff 
did not sus under the general right, declared 
by s. 52 to be with a landlord to assess rent 
on'excess lands but on the kabuliyat under 
which the right to assess such rent on the 
spécific share was accepted by the defend- 
ant, s. 188 did not apply. The Court was. 
not ‘galled on to consider what was the rent. 
payable on the entire holding. The facts 
in that case are distinguishable from those 
in the present case inasmuch as ‘we find 
from the plaint in this, case that the agreé- 
ment at the settlement of the khudkasht: 
lands was that the defendants should pay 
to each of the co-sharer landlords his’ 
proportionate share of the rent, paying in 
addition the one maund of polished rice 
to the plaintiffs, who in making the settle-' 
ment seem to have acted agents of all 
the co-sharers. 


‘The learned Subordinate Judge relied 
on the case of Dhananjoy Majhi v. 
Upendra Nath Deb(1) and that case had also 
been cited by the respondents. There the, 
tenants’ lands had been recorded in the 
Record of Rights as liable to be assessed 
with rent. A co-sharer landlord brought a 
suit tohave the rent assessed, and made 
his other co-sharers defendants. The de- 
fendants contended that the land was 
held rent free. It was urged that under 
s. 188 the suit was not maintainable. 
Richardson, J., after referring to tho cases 
of Khondakar Abdul Hamid v. Mohini Kant 


(6) 7 C. W. N, 670, 
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Saha Chaudhuri (5), Barhamdat Missir v. 
Krishna Sahay (7), Assanullah Bahadur v. 
Mohini Mohan Das (8)and Harihar Pande v. 
Karamat Hossein (9) held that the right 
to claim assessment is consistent with 
and arises out of the genrallaw and land 
revenue system ofthe country, and that 
the right to sue for assessment is not limit- 
ed by the provisions of s. 188. 

There cannot be any doubt that the 
right to sue for assessment is a right 
given by the general lawand that s. 188 
will not apply in acase like the present 
one. It cannot be held that the assessment 
was made under s. 52 or under s. 158 (i) 
(d) of the Bengal Tenancy Act, the former 
section applies, as shown by the decisions 
JI have cited, to cases where the area 
of a tenure or holding has increased, 
here rent is claimed for lands as forming 
separate holdings under separate agree- 
ments; the clause of the latter section 
refers only to a determination of the exist- 
ing rent, and in the present case there 
was no existing rent, so the Court was 
asked to fix one. i 

The question next arises, whether under 
the general law a suit by a co-sharer land- 
lord for an assesment of the rent of a 
tenants holding is maintainable where the 
other co-sharers have not been made parties 
either as plaintiffs or defendants. It is to 
be noticed that-in the various cases noted 
Above except in the case of Gobind Chandra 
Pal v. Hamidulla Bhuian (6) the other co- 
sharers were made parties defendants to 
the suit for assessment; in the present 
ease the plaintifs have not made their 
co-sharers parties to the suit at all and 
the plaint tells us that the co-sharers re- 
fused totake any action; they are ap- 
parently satisfied with the rent now paid 
to them in accordance with the Record of 
Rights. Two of the co-sharers come for- 
ward and ask for an assessment of the rent 
of the 22 bighas and for their proportionate 
share; the othor co-sharers are vitally 
interested. It may be that it was unneces- 
sary to join the other co-sharers as plaintiffs 
as s. 188 does not apply, but surely they 
should have been made parties defendants, 
so that the assessment when made might 
bind all equally. As pointed out by the 
learned Munsif, great hardship will be 
caused to the tenants defendants if each 

(7) 20 Ind. Cas. 910; 18 ©. W. N. 466. 


(8) 26 C. 739; 13 Ind. Dec. (x. s.) 1072, 
(8) 4 Ind, Cas, 175; 9 C. la d 403, 
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of the other co-sharer landlords is left 
free to bring a separate suit for assesment; 
not only may there ensue a multiplicity 
of suits, but also the tenant, if different 
assessments are made in the separate 
suits, will be uncertain as to what is 
really the assessed rental. No really effec- 
tive decree can be made in the absence .- 
of the interested co-sharers and- there 
can be no finality as to what is really 
the fair and equitable rent, As in a 
partition suit so in a suit for assessment all 
the interested presons should be made 
parties. 

I amofopinion that as the other co- 
sharers were not joined as parties in the 
suit, the suit, .so far asit sought for as- 
sessment of the lands belonging to the 
co-sharers jointly,,is not maintainable. 

With regard to the second point taken 
in the appeal, namely, that the plaintiff 
was not entitled to claim rentin arrears 
at the rate to be assessed as fair and 
equitable in the suit, as pointed out by 
my learned brother, Das, J., in Gobind Lal 
Sijuar v. Ramsaran Lal (10) a suit for the 
determination of a fairand equitable rent 
proceedson the assumption that no rent 
has hitherto been paid by the tenant, and 
when a landlord claims fair rentin res- 
pect of past years for which rent has 
already accrued due, a suit for determi- 
nation of fair and equitable rent does not 
lie. No doubt it has heen held [Jagannath 
Manjhi v. Jumman Ali Putwari (11)] that 
in cases under s. 52 of the Bengal Ten- 
ancy Act arrears of rent can be claimed 
for the additional area, but in,those cases 
the rent ofthe holding is known and pro- 
portionate addition is made for the ex- 
cess area. In suits for assessment of a 
fair and equitable rent it is understood 
that rent has not been settled or paid 
hitherto and the Court is asked to de- 
termine the rent to be paid in future. 
The learned Subordinate Judge states— 
“The appellants did allege that the lands 
were settled with them (the present appel- 
lants) at the rate of Rs. 5-13 per bighas. 
This contention hasbeen found to be true 
and correct’. As a matter of fact there 
has been no such finding. The Munsif 
in fact found that the 22 bighas were 
settled without any jama. The Subordi- 
nate Judge made an assessment of what 
a fair and equitable rént would be and 


(10) 68 Ind. Cas, 433: 2 P, L, T, 642, 
(11) 29 ©, 247, 
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found that a rate of Rs. 5-13 per bigha, 
the amount claimed by the co-sharer land- 
‘lord was fair and equitable. There isno 
finding that the tenants ever paid rent 
for the 22 bighas, and there is no real 
finding that at the time of settlement 
arate of Rs. 5-13 a bigha was agreed 
upon. Under thecircumstances it may be 
‘taken that it is not found that up tothe 
date of suit any rent had been settled 
for the 22 bighas, or paid, and, there- 
fore, the assessment now made can only 
have reference to future years.’ 

The suit for assessment of rent having 
been found not to be maintainable the 
appeal must succeed, and the decree of 
the lower Appellate Court must be modi- 
fied to this extent, that the plaintiffs will 
be declared entitled to a money-decree 
for the sum of Rs. 113 only, in respect of 
the rent of the lands in suit for the years 
1323 to 1326 F.S. The appellants will get 
their costs throughout. 

The cross-appeal against the decision 
of both the lower Courts that the alleged 
stipulation for payment’by the tenant of 
one maund of polished rice per bigha 


would amount to an illegal imposition under ` 


the provisions of s. 740f the Bengal Ten- 
ancy ‘Act, must fail. It is clear from the 
findings of the Courts that this payment 
would be an addition to the actual rent and 
would not form an integral part of the same. 
The cross-appeal ıs dismissed with costs. 

‘Das, J.—I agree. 

Z, K, Cross-appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civi, APPEAL No. 166 or 1924. 
April 4, 1925. 
Present:—Mr Findlay, Officiating J. Q. 
NIZAMUDDIN AND anotHER— 
DEORER-HOLDERS— APPELLANTS 
É VETSUS , 

J UMMA AND aNoTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 65, 151, O. 
XXI, rr. 89, 90, 91—Contract Act (IX of 1872), s. 86 
—Specifie Relief Act (I of 1877), 8. 18, ill. (a)—Auction 
sale—Property, burnt down after sale but before con- 
firmation—Sale, whether can be confirmed—Auction- 
purchaser, rights of-—Inherent powers of Court, when 
can be invoked. 

An auction sale is valid until it is set aside and in 
the absence of any circumstance vitiating if at its 
inception, the Executing Court has no right to refuse 
to confirm the sale apart from the, contingencies 
contemplated in rr.89, 90.and 91. of O. XXI of the 
O. P. C., even if by eecident or by act of God the 


property has since the date of the sale been destroyed 
by fire. [p. 695, col, 2.] ` 
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An Executing Court has inherent power to refuse 
to confirm an auction-sale if itis shown that it was 
misled by mis-statement or non-disclosure of relevant 
facts or the like. [ibid.] 

Raghavachariar v, Murugesa Mudali, 72 Iad Cas. 
i45; 46 M. 583. (1993)-Mi° W. N 323; 32 M. L.T, 
285; 44 M. L. J. 680; 17 L. W. 750; (1923) A. L R. 
(M.) 635, followed. 

But it has no such power when there are no 
equities justifying a refuse] to confirm the sale. The 
mere fact that by an accident or by an act of God 
the property sold has been destroyed after the date 
of the sale, does not empower the Court to refuse to 
confirm the sale. fp. 695, col. 2; p. 696, col. 1.) 

Under s. 65 of the C. P. C., where immoveable pro- 
perty is sold in execution of a decree it is deemed to 
have vested in the purchaser from the date of the 
sale. [p. 694, col. 1.] : 

Under s. 86 of the Contract Act, the buyer has to 
bear any loss arising from the destruction or injury 
of the property after the contract of sale has been 
completed. [p. 694, col. 2.] 

Where the Judgment-debtor has a saleable interest, 
however small,in the property sold the purchaser 
buys at his own risk, and there being no warranty 
that the property will answer to the description given 
of it, the purchaser is entitled to no relief, if the pro- 
perty does not correspond to the said description, and. 
in the absence of fraud the auction-purclaser has no 
remedy unless the judgment-debtor hasno saleable 
interest at all in the property. [p. 695, col. 1.] 

An auction-purchaser is entitled to claim profits and 
accretions from the date ofthe sale of the property 
sold to him and he is responsible for the deterioration 
or loss which the property suffers during the interval 
between the date of sale and that fixed for con- 
firmation thereof. [p. 695, cols. 1 & 2.] 

When certain questions have been removed from the 
jurisdiction of the Court, they cannot be brought 
within itsjurisdiction.on the ground thatthe Court 
has inherent power to do what justice requires for the 
parties before it, [p 696, col, 1.) a 

Appeal against a decree of the District 
Judge, Nagpur, dated the 23rd’ January 
1924, in, Civil Appeal No. 171 of 1928. 

Mr. M. R. Bobde,for the Appellants. 

Messrs. J. C. Ghosh and N. G. Sarkar, R. B., 
for the Respondents. 


JUDGMENT.—A somewhat interest 
ing point of law arises in this case. The 
appellants, decree-holders, in execution of 
their money-decree against the first res- 
pondent Jumma, attached his house in 
Mouza Dhapewada (Nagrur). The 17th of 
April 1923 was fixed by the First Court 
for sale of the property, and it was duly 
sold for Rs. 500 of which amount the second 
respondents Suleman, the auction- purchaser, 
deposited Rs. 125 forthwith; the balance of 
the purchase-money was paid on the 31st 
of April 1923. Méanwhile, the 23rd of 
June 1923 had been fixed for confirmation ` 
of sale, but on the 17th of May 1923 the 
house had been accidentally burnt down. On 
the 30th of June- the auction-purchaser 
filed an application for refund of the pur 
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‘chase-money on the ground that the pro- 
perty having been burnt down before the 
confirmation of sale he was entitled to 
-obtain the said refund. The First Court, by 
-its order dated the 24th of September 1923, 
‘granted this application, and an appeal 
to the District Judge, Nagpur, by the 
present appellants was dismissed. The 
Munsif took the view thatin the peculiar 
circumstances of the case he was bound 
to exercise the inherent power of the Court 
-under s. 151 of the ©. P.C. in favour of the 
auction-purchaser. The learned District 
Judge, in his appellate judgment, took 
a similar view and pointed out that rr. 89-91 
‘of O. XXI, C. P. C., are not necessarily ex- 
haustive and do not.affect the inherent 
power of the Court to act according to 
. justice, equity and good conscience. Under 
‘those circumstances the District Judge 
- was of opinion that it would be highly unjust 
and inequitable to confirm the sale of 
the house and he accordingly dismissed 
‘the appeal of the decree-holders. 

The facts in this case are not in dis- 
. pute. The only real question is as to the 
law applicable in the exceptional set of 
circumstances which have arisen. The 
correctness of the principle underlying the 
decision in Raghava Chariar v. Murugesa 
Mudah (1) cannot be questioned: But 
it is pertinent in this connection to point 
out that in the said case the inherent 
powers of the Court to refuse to confirm 
“the auction-sale held under its order were 
only invoked when it was shown thatthe 
Court had been misled by a mis-statement 
or non-disclosure of relevent facts. The 
case waS one where it was necessary to 
make an appeal to the principles of 
equity and it was on equitable considera- 
tions that the said decision was arrived 
at. Here, it seems to me extremely doubt- 
ful whether there is room for recourse to the 
principles of equity. Section 65 of the O. P. 
C. lays down that when a sale has been 
confirmed, the immovéable property sold 
shall be deemed to have vested in the 
purchaser from the date of the sale and 
not from the date the sale becomes abso- 
lute. Under the old C. P.C. the position 
was precisely the reverse: CA, Shiam Lal v. 
Nathe Lat (2). 


The question which, therefore, arises 

(1) 72 Ind. Clas. 545; 43 M. 583; (1923) M. W. N.-323; 
32M. L T. 285; 44 M. L. J. 630; 17 L. W. 730; ) 
A. L R. AL) 63 ' da Bin 


I.) 635. 
-. (2) 7 Ind. Oas. 65; 33 A. 63, 
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in this connection is whether or not the 
First Court was right in refusing to con- 
firm the sale even although the housé 
had been destroyed, by fire more than a 
month after the salé had taken place. 
The ordinary circumstances, under which 
an Executing Court can refuse to confirm a 
sale, are specified in rr.89—91 of O. XXI, O; 
P. C. for such an application a limitation of 


30 days is laid down in Art. 166 of the First 


Schedule to the Limitation Act. Admittedly, 
therefore, there was no tinfe to make 
any such application in the present case, 


if it can be assumed that such an applica- 


tion might lie under r. 91 quoted above. 

For my own part, however, it seems 
to me that the rule in question could not 
possibly have been invoked in the present 
case. On the date of the sale the pro- 
perty was in full existenceand the posi- 
tion that the judgment-debtor had no 
saleable interest therein, could not possibly 
be predicated, because a month later the 
house happended to be destroyed by fire. 

Now, what was sold at the auction-sale 
on the 17th of April 1923? Very clearly 
the right, title and interest ofthe judg- 
ment-debtor as they then existed. When 
the Executing Court had to consider, there- 
fore, in deciding whether or not to 
confirm the sale under r. 92, O. XXI, ©. P. 
C., was whether there was any reason with 
reference to rr. 89—91 for refusing to do so. 
If there were not, in the absence. of ex- 
ceptional circumstances, such” as’ arose 
in Raghava Chariar v, Murugesa Miudalt 
(1) quoted above, the .Court was bound 
fo confirm the sale. That by an acci- 
dent or by an act of God the house 
had been destroyed in, the méantime, was 
not, in my.opinion, acircumstance which 
entitled the Executing Court to have re- 
course toits inherent powers and to the 
application of a general equitable ruling, 
As a matter of fact, even if-one had 
recourse to equity, it is difficult to see 
why the decree-holders should be made 
to bear the loss rather than the judgment- 
debtor or the autction-purchaser. 

It is true that there is the widest pos- 
sible different between voluntary sales and 
sales held by the Court in execution of a 
decree. But at the same time it is of 
interest to observe that in s. 56 of the 
Contract Act the buyer has to bear any 
loss arising from the destruction or injury 
of the property after the contract of sale 
has been completed, In ` execition-seles 
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it is accepted law that when the judg- 
ment-debtor has a saleable interest, however, 
small, the purchaser buys at his own risk, 
and there being no warranty that the 
property will answer to the description 
given of it, the purchaser is entitled to 
no relief, ifit does not ‘correspond to the 
said description: Cf Sundara Gopalan v. 
Venkatavarada Ayyangar (3) and Sonaram 
Dass v. Mohiram Dass (4), Here, there was 
no question of fraud and in those circum- 
stances it seems to me difficult to avoid 
the conclusion that the Munsif was bound 
under r. 92 to have confirmed the sale. 

-Let us suppose in the present instance 
‘that the house had been actually burnt 
down, in whole or in part, atthe moment 
the auction was taking place, though the 
auction-purchaser and the other parties 
were unaware of the fact of thefire at 
the moment, The site of the house was 
also sold and from this point of view it 
cannot be said that the consideration 
wholly failed. In Shanto Chandar Mukerji 
v. Nain Sukh (5) andin Muhammad Rah- 
mat-Ullah v. Bacheho, (6) it washeld that 
an auction-purchaser has in the absence 
of fraud no remedy unless the judgment- 
debtor has no saleable interest at all in 
the property sold. Thus, even if the fire 
had occurred on the 17th of April, the 
date of the auction-sale, it would be ab- 
solutely impossible to affirm that there 
was nothing left to besold. 

Looking at the position from another 
point of view, the auction-purchaser is 
obviously entitled to claim profits from the 
date of the sale to him. Similarly. in Bhawani 
Kumar v. Mathura Prasad aSingh (7). Lord 
Shaw remarked as follows:— 

“It was maintained in argument for 
the mortgagee that the true meaning of 
this was that the sale to him did not 
become a legal fact until the 23rd April. 
In their Lordships’ opinion, this is an 
- under-statement and a mis-statement of the 
mortgagee's rights. It is true that upon 
that date the sale was confirmed, but what 
-was, as the certificate bears, confirmed, 
.was a sale ‘by public-auction on the 19th 
March 1900. There seems little reason 
| (3) 17 M. 228; 3 M. L. J. 293; 6 Ind. Dec. (N. 8.) 158. 

(4) 28 C. 235. 

(5) 23 A. 355; A. W. N. (1901) 101. 

(6) 27 A. 537; A. W. N. (1905) 99; 2 A. L. J. 244. 

(7) 16 Ind. Cas. 210; 40 0. 89'at pp. 101, 102; 16 0. 
W. N. 985; 23 M. L. J. 311; 12 M. L T. 352; (1912) M. 


W. N. 244; 14 Bom. L. R. 1046:16 C. L.J, ker 
LA. 228 (P, O), 16 Ç. L 606; 3 
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‘to doubt that upon. the 19th March all ` 


the lands sold had been transferred to 
the mortgagee, and that if there had been 
any accretions to the property between 
that date and the date of the confirmation, 
those accretions would have become the 
property of the purchaser.” 

If accretions tothe mortgaged property 
became the property of the auction-pur- 
chaser, the converse also holds true and 
he must be held responsible for any dete- 
rioration or loss which the property suffers 
in the meantime. The present case, there- 
fore, was, in my opinion, one in which the 
sale should have been ‘confirmed. 

Tllustration (a) tos. 13 0f the Specific 
Relief Act is of interest in this connection. 
Tt is, no doubt, true that the last quoted 
Act was passed before -the Transfer of 
Property Act was enacted, but, as I have 
already pointed out, the difference between 
the voluntary sales and Court sales is very 
marked, and if seems to me thatin the 
circumstances of the present case it may 
be improper to draw any analogy from 
the case of voluntary sales. The Judge 
ofthe lower Appellate Court seems to have 
regarded the case from a wrong point of 
view. He apparently considered that the 
Court-sale was invalid until it was con- 
firmed. It may be that the sale was in- 
choate until it was confirmed, but the 
more proper way of regarding the matter 
was to regard the sale as valid until it 
was set aside. Apart from fraud or mis- 
representation and the like circumstances, 
which do not arise in the present case, 
there was no ground for refusing to confirm 
the sale except with reference to the 
action taken underrr. 89-91 and, asI have 
already shown, there wasno possibility of 
any of these three rules being applied in 
the circumstances of the present case. 

The decision in Raghava Chariar v. 
Murugesa Mudali (1) seems to me to 
have misled the Judges of both the Courts 
below. The decision was, in my opinion, 
incorrectly applied by them to the facts 
of the present case. If there were cir- 
cumstances, which vitiated the sale at its 
inception, then the Executing Court would 
have been in a position to refuse to con- 
firm the sale, even apart from the con- 
tingencies contemplated in rr. 89-91, Here, 
the sale of the 17th of April 1923 was a 
legal and valid sale and the fact that by 
accident or by act of God the property 
has since, with the-exception of the site, 
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“been destroyed by fire, was not, in my 
Opinion, a sufficient ground for having 
recourse to the principles of equity, when 


ABDUL MAJID V, RULSAM BIBI, 


there was a definite and specific rule of, 


law applicable. It has again and again been’ 


pointed outas regards the scope of s. 151, 
C. P. G., e. g, in Gopal Dinkar v. Ganesh 


Narayan (8) and in Jethabai Nursey v.o- 


Chapsey Cooverji (9) that where according 
to well established principles, certain 
questions have been removed from the 
jurisdiction of the Court, they cannot be 
brought within the jurisdiction on the 
ground that the Court has inherent power 
to do what justice requires for the parties 
before it. 

1, therefore, hold in the present case 
that the Executing Court was bound, 
in the circumstances of the case, to con- 
firm the sale. The lower Court’s order 
and thatof the Munsif are set aside and 
the sale will be confirmed as from the 
24th of September 1923. The. respondents 
will bear the appellants’costs in this Court 
and will also get their costs incurred in 
the lower Appellate Court from the same 
respondents. I do not think it necessary 
to interfere with ths order as regards 
the costs passed by the Executing Court. 

Z. K. Order accordingly. 
po Ind. Cas. 785; 45 B. 512 at p. 518; 22 Bom. L. 


no 4 Ind. Cas. 108; 34 B. 467 at p. 483; 11 Bom. L. R, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE l 
No. 1534 or 1922. 
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Present :—Mr. Justice Pearson and 
Mr. Justice Chakravarti. 
ABDUL MAJID AND OTHESRS—DEFENDANTS 
—APPELLANTS 
versus 
Srimati KULSAM BIBI AND OTHERS 
— PLAINTIFFS — RESPONDENTS. 


Contribution, suit for—Co-tenants —Set-off, equitable,- in the capacity of a plaintiff. It seems to 


whether can be allowed. 
Where a co-tenant who has paid off a rent-decree 


tion of the decree brings a suit for contribution 


(88 Í. C. 1925} 


Appeal against a deeree of the Subor- 
dinate Judge, Third Court, Tipperah, dated 
the 15th March 1922, modifying that.of the 
Munsif, Second Court, Nabinagar, dated 
the 2nd September 1921. 

Babu Upendra Kumar Roy, for the Ap- 
pellants. 

Moulvi Nurul Haq, for the Respondents. 


JUDGMENT. 

Pearson, J.—This isan appeal from 
a decision of the Subordinate Judge of © 
Tipperah, varying a judgment and decree 
of the Second Munsif of Nabinagar, dated 
the 2nd September, 1921. It appears that 
the plaintiffs and the defendant were co- 
tenants of a holding. Rent having fallen 
into arrears the landlord brought a suit 


‘against them for rent for part of the year 


against his co-tenants, the latter are entitled to - put 


forward-a claim by way of set-off in respect of payments ` 
of rent made by them on behalf of the plaintiff, and, 


the set-off cannot be rejected merely on the ground 
that if the defendant broughta suit to recover the 
amount of the set-off it would be barred by ‘time. 
|p. 697, col. 1.] 

Gajadhar Mahto v. Raghubar Gope, 12 C. W. N, 60 
and Ramdhari Singh v. Parmanund Singh, 21 Ind, Cas, 
716; 19 O, W, N. 1183, referred to. Ke 


* 
> 


1322 and forthe years 1323 and 1324 and 
obtained a decree. The plaintiffs made the 
necessary payment to save the holding from 
being brought to sale, and in this suit 
they claimed against the defendant for con- 
tribution in respect of the amount so paid. 

Before us it is not contended that the 
defendant is not liable to this contribution 
but itis argued that for certain other pay- 
ments made by the defendant to the land- 
lord in respect of the rent for the previous. 
years the defendant is entitled to get credit 
by way of set-off in this suit of the amout 
which he would have been entitled to claim 
from the plaintiffs by way of contribution 
in respect of these payments made tothe 
landlord by the defendant himself. 

Upon this point ‘both the Courts below 


“have found against the defendant and-that ` 


is the sole point which is now argued be- 
fore us in this second appeal. aS 
It has been argued on the part of the 
plaintiffs that no credit of.this kind can 
be given to the defendant in this suit 
because admittedly the defendant's claim 
for contribution in regard to these payments 
would now be barred if he brought a suit.. 


methat both upon principle and authority l 


in order to save the joint holding from sale in execu-— ‘this position is one which can not be main- 


tained. 
The plaintiffs in this suit come into 


‘Court’ seeking contribution from the de- 


“fendant, that is to say, they are seeking to 


enforce againstthe defendant an equitable 
right which they have. That being so it 
is open to the Court sitting asa Court of 
Equity to give effect to the equitable claim 
which the defendant in turn may be able 
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to show that he has still subsisting against 
the plaintiffs in this suit. The defendant 
has showna subsisting right as against the 
. plaintiffs and asin this suit the plaintiffs 
seek to enforce an equitable right the de- 
fendant is also entitled to enforce his equit- 
able claim by way of set-off in this suit. 

The learned Judgesof the lower Appel- 
late Court and also of the Court of first 
instance do not appear to have been refer- 
red to any authority upon this particular 
matter, Apart from the principle to which I 
have referred there are certain:cases which 
have been laid before us which serve as 
illustrations’ of that principle. These are 
the casesof Gajadhar Mahto v. Raghubar 
Gope (1) and Ramdhari Singh v. Perma- 
nund Singh (2) 

For these reasons I think the judgment 
of .the lower’ Appellate. Court was wrong 
and that the defendant must be allowed to 
Rave credit in this suit for such sums as 
he may be able toshow he wonld be en- 
titled, to claim from the plaintifs by way 
of contribution in respect of payment made 
by him on account of rents of the previous 
years although any suit for contribution 
upon that footing might now be barred by 


limitation. The case must be sent back to- 


the lower Appellate Court for disposal 
after ascertaining what the actual amount 
is to which the defendant is entitled to 
credit upon the -footing above mentioned. 
The appellant is entitled to the costs of 
this:appeal. -No-order as to costs of the 
lower Courts. > > 
Chakravarti, J.—I agree. 
a a ; Appeal allowed. 
(1) 12 0. W. N. 60. s 
(2) 21 Ind. Gas. 716; 12 C. W. N. 1183. 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 619 
of 1922, 
a . April 28, 1925. 
Present:—J ustice Sir B. K. Mullick, KT., 
= and Mr. Justice Ross. ~ 
_» Mahanth RAM CHARAN DAS— 
DEFENDANT—APPELLANT. 


' VETSUS 
Gossain RAMLAKHAN DAS— PLAINTIFF 
l — RESPONDENT. 

Construction of document—Agreement settling dispute 
— Promises, mutual—Party guilty of breach, whether 
can enforce agreement. 

Plaintiff and defendant were both chelas of the 
mahant ofa muth. On the death of the mahant an 
agreement was executed between them by which it 
was provided that tha defzndant should bo -declaral 
to ba the mahant and the plaintiff, the adhikari of 
the said muth, and it was declared that the parties 
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should to the end of: their lives be bound to act 
according to the terms set.forth in the agreement. It 
was provided that in the event of difference between 
the parties the plaintiff would be entitled to a 
certain sum for maintenance out of the income of the 
properties of the muth and that this sum-would be a 
charge on the properties. Notwithstanding the terms 
of the agreement plaintiff brought a suit against the 
defendant claiming the mahkantship but the suit was 
dismissed. He next brought a suit to recover main- 
tenance at the rates specified in the agreement and to 
have it declared that the amount was a charge on the 
muth properties: à 

Held, that by bringing a suit claiming the mahant- 
ship as against the defendant the plaintiff had broken 
his promise to be bound by the terms ofthe agree- 
ment and had defeated .the whole intention of the 
agresment and that he was not, therefore, entitled to 
a Ibo defendant to his part of the contract. [p. $98, 
col. 2. 

Appeal from a decision of the Subordinate 
Judge, Tirst Court, Chapra, dated the Ist 
May 1922, modifying that of the Munsif, 
Siwan, dated the 6th April 1921.’ 

Messrs. C. C. Das and Hassan Jan, for the 
Appellant. 

Messrs. P. Dayal and Hareshwar Prasad, 
for the Respondent. ' 


JUDGMENT. 

Ross, J.~-The question in this appeal is 
whether in the circumstances of the case 
the learned Subordinate Judge. was wrong 
in reversing the decision of the Munsif and 
in giving the plaintiff-respondent a decree 
for maintenance at the rate of Rs. 40a year 
and charging the same upon the properties 
of a certain muth on the basis of an ekrar- 
nama executed on the 23rd of April 1905. 

The appellant and the respondent were 
both chelas of the late mahant of the muth. 


The ekrarnama recites that according to 


the custom and practice of the muth there 
is one mahant only and two chelas cannot be 
come mahants at the same time: After the 
death of the late mahant, both the chelas 
had become mahants with the result that 
disputes had arisen between them. They, . 
therefore, agreed that the appellant should 

be declared to be the mahant and the 
respondent aghikart.of the said muth, and 
they declared that they should to the end 
of their lives be bound ‘toact according to 
the terms set forth in the ekrarnama. The 
material terms were set forth in theekrar- 
nama. The material terms were that the 
appellant should remain mahant and 
of all the properties of -the 
muth during his life-time, and the 
respondent adhikari during his life- 
time, and that inthe event of difference 
between the parties the. appellant would 
give to the respondent Rs. 40 a year for 


698 


maintenance out of the income of the pro- 
perties of the muth and this should remain 
a charge on. the muth properties. Not 
withstanding the terms of this agreement 
the respondent, on the 27th of April 1909, 
brought a suit against the appellant in the 
Court of the District Judge claiming the 
.mthantship. That suit was dismissed 
both by the Trial Court and on appeal by 
the High Court. 

On these facts the learned Counsel for 
the appellant contends that the respondent 
has been guilty of acts tending to the sub- 
version of the relationship created by the 
ekrarnama, and, consequently cannot claim 
any relief under it, and that the considera- 
tion for the ekrarnama has failed by 
reason of the conduct of thé’ respondent. 
In support of his argument he, referred to 
the judgment of Lord Cranworth in Blackett 
v. Bates (1) and to the decision of the 
Privy Council in Srish Chandra Roy v. 
Banomalit Roy (2). The learned Vakil for 
the respondent contended- ‘that these de- 
cisions have no application to the present 
case, because they were decisions in suits 
for specific performance,’ whereas the pre- 
sent is a case of an executed agreement. 
It is true that in considering the present 
claim’ which is a claim for money, the 
Court will not bė influenced by the equit- 
able considerations which.arise in a suit for 
specific performance, but the decision of 
the Judicial Committee is not without effect 
in the present case. That was a suit for 
specific ‘performance of an agreement for a 
lease which was part of a general agreement 
entered into by the predecessors of the 
parties to the suit in settlement of a suit 
then pending between them. One of the 
documents constituting the settlement was 
an ekrar by which the defendant in that 
suit agreed to acknowledge the validity of 
the adoption of the then plaintiff. Not- 
withstanding that ekrar he susequently con- 
tested the adoption in various litigations. 
The decision proceeded on the. grounds 
that there had been a failure of considera- 
tion for the agreement and also that the 
conduct of the plaintiff's predecessor was 
at varlance with and amounted to a sub- 
version of the relation intended to be 
established by. the compromise. Specific 
performance of the agreement was, therefore, 

(1) (1866) 1 Oh. 117; 35 L. J. Oh. 324; 12 Jur. (N. s.) 
151; 13 L. T. 656. i 

(2) 310. 584; 8 O. W. N. 594; 6 Bom. L. R. 501: 14 M. 
$ ya 2A. L. J, 31; 31 I. A, 103; 8 Sar. P. O. J. 677 
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.the adoption for the future. 
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refused. The observations of their Lord- 
ships on the nature of the compromise are 
relevant to the present question. In the 
course of hisjudgment Lord Davey said: 
“The second and principal point of the ap- 
pellants was characterized by more bold- 
ness than plausibility. It was that Banwari 
Lal (that is the original plaintiff) had re- 
ceived the full benefit of the compromise 
by being armed with the ekrar as a shield 
against the attacks of- Krishna, (that 15, 
the original defendant) and, therefore, the 
agreement in suit was for an executed con- 


sideration. ...... The security of his title to 


the zemindari was of immeasurably greater 
importance to Banwari Lal than. the mere 
question of the patni. And their Lordships 
have already expressed their opinion that 
the principal consideration to Banwari Lal 
for the agreement was to obtain such 
security and immunity from future attacks. 
In ‘short they do not give the ekrar the 
restricted effect suggested by the learned 
Counsel, but they think that its language 
necessarily imports an agreement by Krishna 
to abstain from questioning the validity of 
Their Lord- 
ships are of opinion that there has been 
a failure of the consideration for the agree- 
ment in suit.” Now this language applies 
with even greater force to the present 
ekrarnama, because there is an express 
stipulation that the appellant should remain 
mahant during his lifetime and that the 
parties to the end of their lives would be 
bound to act according to theterms of the 
ekrarnama. The ekrarnama consists of 


. mutual promises each of which is the con- 


sideration for the other. The respondent 
promised to recognize the appellant as 
mahant throughout their lives and the 
appellant promised to recognize the respon- 
dent as adhikari throughout their lives. 
The object of the ekrarnama was expressed 
to save the property of the muth from 
the ruin and loss likely to arise from the 
dispute between the two. parties who had 
both beeninstalledas mahantis. By his action 
in bringing a suit for the mahantship the 
respondent broke his promise and defeated 
the whole intention of the agreement, and 
he can, therefore, no longer hold the appel- 
lant to his part of the contract. 

The learned Vakil for the respondent 
contended that the clauseabout maintenance 
was an isolated agreement for compensation 
to the respondent in the event of his losing 
the post of adhikari, Jn my opinion, it ig 


_ [88 I. O. 1925] vs 
impossible to construe the document i in this 
.wày. The recognition of the respondent as 
_adhikari was subject to this that -in the 
“event of differences arising - between the 
-parties which should involve his ceasing to 
“be adhikari, he would be entitled to main- 
tenance. 

ment, but an integral part of the whole 


-agreement, and the terms of the agreement . 
LAS a whole having been broken by the - 


‘respondent he is not entitled to any benefit 
“under this subsidiary clause. . 
. I, therefore, hold that the respondent is 
not entitled to the benefit of this agreement 
‘and that his claim for maintenance must 
fail. The’result is that the appeal is decreed 
“with costs and the suit is dismissed with 
Costs throughout. 

Mullick, J.—I agree. I A “wish to 
‘add that the defendant i is not estopped from 
-denying that. the -ekrarnama is enforceable 
„against him. Itis true that in the former 
“suit he raised an issue as to the validity and 
genuineness of the ekrarnama. The plain- 
tiff denied. execution, but the Court found 
that he had executed the document and 
ttrat he had therein admitted the title of 
‘the defendant. Whether the document 
was enforceable against the defendant was 
,meither litigated nor decided and, therefore, 
"moguestion of res judicata or estoppel against 
the defendant arises. 

Z. K, 


Had 
e 
. 


Appeal allowed. 
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ca ‘NAGPUR J UDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 29-B:oF 1919. 
April-7, 1925, 
- Present:—Mr. Wadegaonkar, À. J. ©. 
RAMDHAN—PLAINTIPE—APPELLANT 
4 yersus 
KA | PURUSHOTTAM—Dsrenawr 


3 ~ —RBESPONDENT. ; 

- Benami transaction—Burden ‘of proof-—Hvidence 
Act (Tof '1872), s. 18—Judgment not inter partes, 
‘ admissibility of-—Sale of immoveable property— 
‘Contract of indemniiy—Decree against promisee, 
whether binding .on promisor--Suit to recover purchase- 
.money—Costs, whether can be .recovered-—Interest 
pendente lite, whether can’ be allowed— Discretion of 
Court—Limitation—Limitation Act (IX,of 1908), Sch. 
I, Arts. 62, 116---Civil Procedure Code (Act V of 1908), 
0. ILe 9—Suit for possession—Subsequent suit:.to 
recover purchase-money, whether barred. 

When a conveyance has been executed and duly 
registered it requires strong and clear evidence ‘to 
justify a- Court in holding that thè person in whose 
favour the conveyance’ was. executed: ioe a mere 
‘benamidarfor some third person. [p. 701, col. 1.] 
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This is notan independent agree- - 


| 
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In cases of alleged benami transactions the deter- 
mination of the question as to who is the true-owner 
of the property must depend not merely on direct 
_oral evidence but also upon circumstances such’ as 
the source of the purchase-money, the possession of 
the property, the custody of the title deed, the 
adequacy of the consideration and the like [ibid] - 


Abdul Latif v. Abdul Hug, 81 “Ind, Cas. 667, 28 C, 
W. N. 62; (1924) A. I. R. (C.) 523, followed. 

A judgment not inter partes pronounced by a Court 
,of competent jurisdiction in a suit in which the right 
in dispute has been asserted and either recognised or 
denied is admissible in evidence under s.13 of the 
Evidence Act, [p. 701, col. 2.) 

Wherethere is a contract to indemnify, a decree 
"passed against the promises cannot be impeached by 
‘the promisor. [p. 703, col. 1.] 

Nallappa Re di v. Vridhachala Reddi, 25 Ind. Cas. 
888; 37 A 270, and. Parker v. Lewis, (1873) 8 Ch. App. 
Cas. 1035 at p. 1059; 29 L. T. 199; 21 W. R. 928; 43 L. J. 
Oh. 281, approved. 

In the cases of contracts of indemnity the liability 
of the party indemnified to a third person is not only 
contemplated at the time of the indemnity butis the 
very moving cause of that contract, and in such cases 
costs reasonably incurred by the promises in resisting 
or reducing or ascertaining the claim may be recovered. 
Lp. 703, col 2. 

Under O. Il, r. 2, O. P. O., while it is necessary that 
every suit must Oe the whole of the claim arising 
from one and the same cause of action, if is not neces- 
sary that every suit should include every claim or 
every cause of action which the plaintiff may have 
against the defendant. The subsequent suit is not 
barred if the cause of action fot it is different from 
the one in the previous suit, even though it was 
permissible to the plaintiff to join them in, the 
‘previous suit. [p. 704, col. 1] 

. Kulada Prasad Chatterjee v . Khudiram Misra, 70 
Ind. Cas. 187; 27 ©. W. N. 673; (1993) A. ER. (C) 371: 
37 0. L. J. 545 and Sonba v. Babya, 78 Ind. Cas 376; 20 
N, L. R. 28; (1924) A. I. R.(N.) 89, followed. 

A suit for refund of purchase-money from a vendor 
onthe groundthat he had no title to the property 
conveyed is not barred by a previous suit against him 
. for possession of the property conveyed. [ibid.] 

Hanuman Kamut.v. Hanuman Mandur, 15 C. 51; 
7 Ind. Dec. (N. s.) 620 and Lukhan Chandra Mondal v. 
Takim Dhali, 80 Ind. Cas. 357; 39 C. L. J. 90; 28 O. 
W. N. 1033; (1924) A. L R. (0) 558, followed. 

An action for damages for breach. of a covenant for 
title contained in a ‘registered-deed is governed by 
Art. 116 of Sch. I to the Limitation Act. |p. 704, col. A 

Pirbhu v. Wazirbi, 31 Ind. Cas.. 877; iL N. L.R 
186, followed. 

Although the award of interest pending suit is 
discretionary with the Court, it should not ordinarily 
er in the absen¢e of proper reasons. [p. 704, 
co 

Sarajubala Debi Chowdhurani v. Saradanath Bhatta- 
charjee, 50 Ind. Cas. 862: 23 C. W. N. 336, followed. 


Appeal against a decree of the Addi- 
tional Subordinate Judge, Akola, dated the 
22nd April 1919, in Civil Suit No. 90 of 1917. 

Mr. A. V. Khare, for the Appellant. 

Mr. M: R. Bobde, for.the Respondent, 


JUDGMENT.—One Khatau owned 
certain immoveable property in the Akola 
District, Shortly after his death his widow 
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Nainbai sold that property for a considera- 
tion of Rs. 6,000 to defendant Purshottam 
Deoji under duly registered sale-deed dated 
19th August 1911 (Ex. D-2). The latter in 
his turn sold it to`the plaintiff for Rs. 5,000 
and executed in his favour on 23rd January 
1913 a sale-deed which was duly registered 
(Ex. P-7) and placed him in possession of 
‘the property comprised therein. Sometime 
after this, Manmal Aidan attached this pro- 
party in execution of his decree against 
Khatau. Plaintiff objected to the attach- 
ment on the ground that he had purchased 
the property, but his objection was dis- 
allowed, He, therefore, brought a regular 
suit against Manmial (Suit No. 68 of 1913) 
for a declaration that he was the owner of 
the said property and that it was not liable 
for attachment and sale in execution of 
Manmal’s decree against Khatau. In that 
suit it was held that plaintiff's vendor Pur- 
shottam Deoji had no title to the said 
property, that the sale-deed executed by 
Khatau’s widow in favour of defendant 
Purshottam Deoji was a fraudulent and 
bogus sale-deed executed with the object 
of defeating Khatan’s creditors and that 
plaintiff had acquired no title to the pro- 
perty as he had purchased it from a person, 
who had himself no title to it. Plaintiff's 
claim was accordingly dismissed on 3lst 
January 1916, Thereupon he brought the 
present suit against the defendant for refund 
of the purchase-money, namely, Rs, 5,500 
and also for-recovery of costs incurred by 
him in Suit No. 68 referred to above plus 
interest thereon. He claimed in all Rs. 6,250 
from the defendant. ; 

Defendant pleaded that although the sale- 
deed dated 23rd January 1913 executed 
by him purported to be in plaintiff's favour, 
plaintiff was merely a benamidar for one 
Gajadhar to whom the property had really 
been sold, and that plaintif had consequ- 
ently no right to maintain the suit. He 
also pleaded that out of Rs. 5,500 which 
formed the consideration of the sale he had 
received Rs 3,000 only, and that he was in 
no case liable to refund more than Rs. 3,000 
to the plaintiff. He denied that he had no 
title to the property conveyed by him to 
the plaintiff and urged that he was not 
bound by the decision given in Suit No. 68 
of 1913 to which he was no party. He 
alleged that plaintiff had not properly con- 
ducted Suit No. 68, thatif he had taken 
his help in prosesuting that suit he wonld 
have succeeded in establishing his right 
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to the property which was the subject of 
dispute in that case, and that he was, there- 
fore, not liable for the expenses which 
plaintiff had to incur in thatsuit He thus 
denied his liability for the plaintiff's claim. 

The Court below held that the sale-deed 
which the defendant had obtained from 
Khatau's widow was without ‘consideration 
and was a fraudulent and collusive deed 
executed with the object of defeating 
Khatau’s creditors, that defendant had ac- ` 
quired no title to the property conveyed 
by the said sale-deed and that he could 
pass no title in favour of the plaintiff. It 
further held that the defendant had 
received the full consideration of the sale- 
deed dated 23rd January 1913 from the 
plaintiff, and that as the plaintiff had lost 
possession of the property by virtue of the 
decision in Suit No. 68 of 1918 he was 
entitled to a refund of purchase-money and 
to the cost incurred by him in prosecuting 
that suit. Accordingly it decreed plaintiffs 
claim for Rs. 6,250 against the defendant. 
But as it omitted to award him interest 
on the decretal amount from the date of 
suit until realization plaintiff has prefer- 
red this appeal and defendant has filed a 
cross-objection. 

I shall first of all deal with the cross- 
objection filed by the defendant as it goes 
to the very root of the case and challenges 
the correctness of all the findings arrived at 
by the Court below. 

It is urged in the first place that the 
lower Court ought to have held that the 
plaintiff was a mere benamidar for Gajadhar, 
and that he had no right to maintain the 
present suit. There is no substance in. 
this contention. It was for the defendant 
to prove that Gajadhar was the real 
vendee and that plaintiff was a mere 
benamidar for him. He has adduced no 
evidence in proof of this fact The only 
evidence which he has adduced on this 
point 13 hisown evidence, which is absolute- 
ly worthless and unreliable. Plaintiff had 
filed a suit against him in the Court of the 
Senior Subordinate Judge, Akola (Suit 
No. 69 of 1913), for recovery of damages on 
the ground that he had failed to deliver 
possession of certain items of property com- 
prised in the sale-deed dated 23rd January 
1913. If plaintiff was really a benamidar 
for Gajadhar, defendant would never have 
failed to raise this plea in that suit and to 
urge that plaintiff had no right to maintain 
that suit. But he raised no such plea 
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although he saysin his deposition as D. 
W. No. 3 that he knew from the very be- 
ginning that plaintiff was a mere benamidar 
for Gajadhar, This itself goes to show 
that his present plea is a mere after thought 
invented with the object of defeating 
plaintiff's claim. Moreover he has assign- 
ed no reason as to why Gajadhar did not 
take the sale-deed in his own name if he 
-intended to purchase the property for 
himself. It is not his case that Gajadhar 
washeavily indebted, and that consequently 
he obtained the sale-deed in plaintiff's 
name in order to defeat the claims of his 
creditors. Benami transactions are not 
entered into for mere fun. When a con- 
veyance has been executed and duly regis- 
tered in favour of a certain person, it re- 
quires strong ancl clear evidence to justify a 
Court in holding that the person in whose 
favour the conveyance was executed was a 
mere benamidar for some third person. The 
burden of proving that a certain convey- 
ance standing in the name of one person is 
benami for another lies on the person who 
raises the plea of benami. The familiar 
test to apply to find out whether the 
ostensible purchaser is also the real pur- 
chaser is to find out the source of the pur- 
chase-money. In Abdul Latif v. Abdul Hug 
(1) it has been held that in cases of alleged 
benami transactions, the determination of 
the question must depend not merely on 
direct oral evidence but also upon circum- 
stances, such as, the source of the purchase- 
money, the possession of the property, the 
custody of title deeds, the adequacy of the 
consideration and the like, In the present 
ease, defendant has adduced no evidence 
to prove that Gajadhar, the alleged real 
owner, was ever in possession of the property 
covered by the sale-deed dated 23rd January 
1913 nor has he furnished independent and 
reliable proof to show that the purchase- 
money came from Gajadhar. He has also 
given no evidence to show as to what must 
have been the motive of Gajadharin not 
taking the sale-deed in his own name. The 
sale-deed has admittedly come from plaint- 
iff's possession and itis nobody's case that 
the consideration of thesale wasinadequate. 
In short the surronnding circumstances 
and the position of the parties do not 
support the plea of benamz set up by the 
defendant. Under these circumstances, the 
Court below was perfectly justified in 

(1) 81 Ind. Cas. 667; 28 O. W, N, 82; (1924) A, L 
R. (0> 523, 
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overruling the contention of the defendant 
and holding that plaintiff was the’ real 
purchaser. 

It is next urged that the plaintiff has 
adduced no evidence in this case to prove 
that the defendant had no title to the pro- 
perty conveyed by him to the plaintiff 
under the sale-deed dated 23rd January 
1913 and that consequently the Court . 
below ought to have dismissed plaintiff's 
suit. There is no substance in this conten- 
tion as well. Plaintiff has filed copies of 
the judgment and decree in Suit No. 68 
of 1913 decided by the Senior Subordinate 
Judge, Akola, on 31st January 1916 (Ex. 
P-4). In that suit if was held that the 
sale-deed executed by Nainbai Khatau in 
favour of the defendant was without con- 
sideration and was a bogus and fraudulent 
sale-deed executed with the object of de- 
feating Khatau’s creditors, and that defend- 
ant had acquired no title to the pro- 
perty under that sale-deed. It is no doubt 
true that the defendant was no party to 
that suit, but the judgment given in that 
suit though not conclusive is clearly admis- 
sible under s. 13 of the Evidence Act, and 
is a very good and cogent piece of evi- 
dence in proof of the fact that the defend- 
ant had no right to the property sold by 
him tothe plaintiff. Under that section, 
judgments not inter partes pronounced by 
a Court of competent jurisdiction in a suit 
in which the right in dispute had been 
asserted and either recognised or denied, 
are clearly admissible. Defendant should, 
therefore, have adduced satisfactory evidence 
to prove that in spite of the judgment 
delivered in Suit No 68 of 1913 by the 
Senior Subordinate Judge, Akola, he had 
a valid title to the property comprised. in 
the sale-deed dated 23rd January 1913. He 
has adduced no such evidence; on the 
contrary whatever little evidence he has 
adduced in the case goes to prove that he 
had really no title to the property. The 
sale-deed which he had obtained from 
Nainbai Khatau (Ex. D-2) was not for a 
cash consideration. The consideration of 
that deed is said to be the debt due on a 
mortgage alleged to have been executed by 
Nainbai’s husband in favour of the defend- 
ant. The mortgage deed which is dated 
20th July 1909 has been filed in this case 
vide Ex. D-1. It purports to have been 
executed by Khbatau in favour of the firm 
of Maoji Govindjiof Bombay. Defendant 
says that he was oneof the proprietors of 
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that firm, but the evidence of his own 
witness Jetha Virji D. W. No. 4 clearly 
proves the falsity of his case. From the 
evidence JethaVirji it is perfectly clear 
that he (Jetha) along with three others, 
namely, Jivandas, Govindji and Maoji were 
proprietors ofthe Firm of Maoji Govindji, 
and that defendant had absolutely no 
concern with the said firm. He deposes 
that he had advanced money to Khatan 
and that Khatau had executed the mort- 
gage-deed dated 20th July 1909 in favour 
of bis firm. The account books which he 
produced in the Court below fully bear out 
his assertion. One of the attesting wit- 
nesses to that mortgage-deed, namely Balu 
(P. W. No. 3) has been examined in this 
case and he also proves that the said 
mortgage-deed was executed in favour of 


the Firm of Maoji Govindjiof which Jetha . 


Virji and others were proprietors, and that 
the defendant had absolutely no concern 
with the said mortgage-deed. It is also 
in evidence that the defendant maintains 
account books. This fact has been admit- 
ted by him and he has also admitted that 
there is absolutely nothing in his account 
books to show that he had advanced any 
money to Khatau, or that Khatau had exe- 
cuted a mortgage-deed in his favour in 
satisfaction of the debt due to him. He 
has further admitted that the Firm of Maoji 
Govindji of which he wasa partner had no 
concern with the money which he had 
advanced to Khatau and for the satisfaction 
of which he had taken the mortgage-deed in 
question from Khatau. If so, it 1s absurd 
to believe that he could have obtained the 
mortgage-deed in the name of Maoji 
Govindji, who had nothing to do with the 
debt covered by the -mortgage, instead of 
in his own name. All these facts taken 
together leave no room for doubt that the 
defendant bad no concern with the 
mortgage dated 20th July 1909 (Ex. D-1). 
It is no doubt true that the defendant 
has filed the original mortgage-deed, but 
I have no doubt that he collusively obtain- 
ed itfrom Musammat Nainbai and filed 
it} in Court in order to lend a colour of 
reality to his title to the property in dis- 
pute. The evidence of Jetha Virji (D, W. 
No, 4) and Balu (P. W. No. 3) shows how 
the defendant came into possession of the 
aforesaid mortgage-deed. Considerable 
portion of the debt due on that deed had 
been paid by Khatau during his lifetime to 
Jetha Virji, Only Rs, 2,100 remained to 


RAMDHAN V, PORUSHOTTAM. 


[88-I. O. 1925) . 
be paid and as Khatau . was anxious to 
take back the deed with a view to dispose ` 
of the property covered by it as un- 
encumbered, he pledged certain ornaments 
with Jetha Virjito secure the balance of 
Rs. 2,100 and took back the mortgage-deed 
from him. “This deed came into the posses- 
sion of Nainbai after his death and was 
handed over by her to the defendant. 

In short the consideration of the sale- 
deed executed by Nainbai in favour of 
the defendant on 23rd January 19138 (Ex. 
P-7) is simply illusory. There was no con- 
sideration for the same and Nainbai, who 
as proved by the evidence of Balu, began 
to live withthe defendant on her husband's 
death executed the sale-deed dated 19th 
August 1911 (Ex. D-2) in defendant's favour 
within a few days after the death of her 
husband, who had. died heavily indebted, 
in order to defeat the claims of her hus- 
band’s creditors. The sale-deed covered 
the entire property left by Nainbai’s hus- 
band. Defendant has admitted this fact 
and has further admitted that he purchased 
the property comprised in the sale-deed 
without caring even to see it. All these 
facts taken together lead to the irresistible 
conclusion that the defendant had obtained 
the sale-deed dated 19th August 1911 from 
Nainbai by colluding with her in order to 
defraud her husband's creditors, It was a 
sham deed not meant to be acted upon 
and the defendant did not acquire any 
title to the property conveyed by it. I 
accordingly hold that the defendant had 
no title to the property which he conveyed 
to the plaintiff. 

fam further of opinion that although th 
defendant was nota party to Suit No. 68 
of 1913 decided by the Senior Subordinate. 
Judge, Akola, on 3lst January 1916, he 
cannot question the decree. passed in that 
suit. That suit was instituted by the plaint- 
iff after giving notice to the defendant and 
thus affording him an opportunity of help- 
ing him (plaintiff) in the prosecution of 
that suit. Defendant was examined as a 
witness in that case by the plaintiff to 
prove his title to the property, but he 
was disbelieved and as the evidence ad- 
duced in that case was overwhelming in 
proof of the fact that the defendant had 
no title to the property, the Court had 
to dismiss plaintiff's suit. The allegation 
of the defendant, that that suit was con- 
ducted carelessly by the plaintiff, has not 
been proved at all. -On the other hand 
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plaintiff has satisfactorily proved that he 
had conducted that suit with due diligence. 
Under these circumstances it is not open 
to the defendant to question the decree 
passed in that suit although he was not a 
party to that suit. The reason is that the sale- 
deed executed by him in plaintiff's favour 
contains an expresscontract of indemnity. 
The clause runs thus “Now you may 
enjoy the said property for generations as 
owner. Ishall be responsible if anybody 
will set up claims thereto. I or my heirs 
and successors will be liable to pay the 
costs which would be incurred by you 
therefor and to make good the entire 
amount of loss on account of the purchase 
in case the said purchase made by you is 
inany way affected.” (Vide Ex. P-7) It 
has been held in Nallappa Reddi v. Vridha- 
chala Reddi(2),that where there is a contract 
to idemnify, a decree passed against a pro- 
misee cannot be impeached by the promi- 
.sor. Similarly in Parkar v. Lews (3) Mellish, 
TL. J., has obsetved. “It is obvious that 
when a person has entered into a bond, 
or bought land or altered his position in 
any way on the faith of a contract of 
indemnity, and an action is brought against 
him for the matter against which he was 
indemnifiedand è verdict ofa Jury obtained 
against him, it would be very hard 
indeed, if, when he came to claim the idem- 
nity, the person against whom he claimed 
it could fight the question over again, and 
run the chance of whether a second Jury 
would take a different view and give an 
opposite verdict to the first. Therefore, by 
reason of that contract of indemnity 
the judgment is conclusive.” I according- 
ly hold that the defendant is bound by 
the judgment passed in Suit No. 68 of 
1913. It was open to him after a decree 
was passed in that suit to pay off Manmal 
Aidan's claim and protect the title of the 


plaintiff. This toohe did notdo although 


he had full notice of the result of that 
suit. He is, therefore, clearly bound to 
indemnify the plaintiff and refund the pur- 
chase money and pay the costs which the 
plaintiff had to incur in Suit No, 68 of 
1913. 

Defendant says that he received Rs. 3,000 
only towards the consideration of the sale 
- but the endorsement on the back of the 

sale-deed by the Registering Officer clearly 
` (2) 25 Ind. Cas. 888; 37 M. 270. 

(3) (1873) 8 Ch. App. Cas. 1035 at p. 1059; 29 L. T.. 
299; 21 W, R. 928; 43 La J, Oh. 281, 
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shows that the entire consideration of 
Rs. 5,500 was paid to him in cash at the 
time of registration. He has adduced no 
evidence to prove that he paid back 
Rs. 2,500 out of tha consideration so receiv- 
ed to the plaintiff. In fact that is not his ` 
ease. He says he was paid Rs. 3,000 only 
but the endorsement of the Register- 
ing Officer gives a complete le to his 
ease. Plaintiff has satisfactorily proved 
that he paid Rs. 5,500 to the defendant 
as the consideration of the sale. I see 
no reason to disbelieve his evidence and 
hold that the defendant received the full 
consideration of the sale. 

In Bepin v. Chunder Seekur Mookerjee 
(4) it has been held that in the case of 
contracts of indemnity, the liability of 
the party indemnified to å third person is 
not only contemplated atthe time of the 
indemnity but is the very moving cause of 
that contract and in cases of such a 
nature there is aseries of authorities to the 
effect that costs reasonably incurred in 
resisting or reducing or ascertaining the 
claim may be recovered. This principle 
is also embodied in s. 125 of the Contract 
Act. The costs which the plaintiff claims 
ure costs which were taxed in Suit No. 68 
of 1913 as having been incurred by him 
and costs which he had to pay to Manmal 
Aidan. Ihold that he is entitled to recover 
these costs by way of damages from the 
defendant. 


The next question is whether the deci- 
sion passed in Suit No. 69 of 1913 bars 
the present suit. Iam clearly of opinion 
that if does not. It was a suit to recover 
damages brought by the plaintiff against 
the defendant on the allegation that the 
defendant had failed to deliver to him 
some of the items of property comptised 
in the sale-deed dated 23th January 1913 
(page 7). It was not taken his case that 
defendant had no title to the property con- 
veyed under the aforesaid-sale deed. In 
fact that could not be his case for he all 
along alleged that the defendant had title 
to the property conveyed by him and it 
wason the strength of this allegation that he 
instituted Suit No. 69 of 1913 against 
Manmal Aidan for a declaration that he 
was the owner of the property in dispute 
and that Manmal Aidan had no right to 
attach and sell itin execution of his dec- 
ree against Khatau. When it was decided 


(4) 5 Ô. 811; 6 O. L, R., 461; 2 Ind, Dee. (x. a.) 1124, 
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in that suit that defendant had no title to 
the property in dispute and that plaintiff 
had acquired no title to the said property 
by obtaining a sale-deed in respect of it 
from the defendant that plaintiff's cause 


of action for the present suit arose. In. 


other words, the cause of action which 
gave rise to Suit-No 58 of 1913 was wholly 
distinct from the cause of action which 
gave rise to the present suit. Failure on 
the partof the defendant to deliver posses- 
sion of some of the items of property con- 
veyed by the sale-deed dated 23rd Janu- 
ary 1913 was the cause of action for the 
former suit while the cause of action for 
the present suit is the decision of the 
Civil Court in Suit No. 69 of 1913, that 
defendant had no title to the’ property con- 
veyed by him to the plaintiff under the 
aforesaid deed and plaintiff's eviction from 
the said property by auction-purchasers 
who purchased thatproperty in execution 
of Manmal Aidan’s decree against Khatau. 
Besides the cause of action for the pre- 
sent suit had not arisen when Suit No. 68 
of 1913 was instituted by the plaintiff 
against the defendant. The law is clear 
that under O. II, r. 2, O. P C., while it is 
necessary that every suit must include 
the whole of the claim arising from one 
and the same cause of action, it is not neces- 
sary that every suit shall include every 
claim or every cause of action which the 
laintiff.may have against the defendant. 

The test is whether the cause of action 
in the subsequent suit is different from the 
cause of action in the previous suit. If the 
answer be in the affirmative, the subsequent 
suit is not barred, even though it might 
have been open to the plaintiff to write 
his cause of action in the priorsuit; Kulada 
Prasad Chatterjee v. Khudi Ram Misra (5); 
Sonba v. Babya (6). It has accordingly 
been held that a suit forrefund of purchase- 
money from the vendor on the ground that 
he has notitle to the property conveyed is 
not barred by a previous suit against him 
for possession of the property conveyed; 
Hanuman Kamut v. Hanuman Mandur (7), 
Lakhan Chandra Mondel v. Takim Dhali 
(8). I accordingly hold that the present 
suit is not barred under O, II, r. 2, C. P. 
\ 70 Ind. Cas. 187; 27 C. W. N. 673; (1923) A. I. R. 


5 
os 371; 37 ©. L. J. 545. 
(6) 78 Ind. Cas. 376; 20 N.L. R. 28; (1924) A. I. R. 
.) 89. 
ih 15 ©. 51; 7 Ind. Dec. (N. s.) 620, 
Ind. Cas, 357; 39 0, L, J. 90; 28°C, W.N. 


8) 80 9 
1053; (1924) A. I R.(G.) 558, 
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C. I further hold that it is not barred 
because plaintiff's cause of action for the 
same had not arisen when the previous suit 
(No. 68 of 1913) was instituted; Kesheo Rao 
v. Suklya Mali (9). 

The only other question which remains 


‘to be considered is the question of limita- 


tion. It is urged on behalf of the defend- 
ant that the suit is barred under Art. 62 
of the Limitation Act. I am not prepared 
to agree with this contention. This is an 
action for damages for breach of a covenant 
for title and as the covenant is contained 
in aregistered instrument the suit is clearly 
governed by Art. 116 of the Limitation 
Act and is within time. It has been held in 
this Court that where the vendor has no 
title to convey, the Article applicable to a 
suit for refund of purchase-money is Art. 
116 and that time in such a case begins to 
run from the date of execution of the con- "“ 
veyance if there is no question of fraud; 
Pirbhu v. Wazirbi (10). Following this . 
decision, I hold that the present suit is not ` 
barred by time as it was instituted within . 
six years from the date of the sale-deed 
executed by the defendant in plaintiff's’ 
favour. Plaintiffs claim was rightly 
decreed against the defendant and I dis- ' 
miss defendant’s cross-objection with costs. 

I shall now deal with the appeal filed by: 
the plaintiff. He contends that the lower 
Court should have allowed him future in- 
terest on the amount decreed from the date. 
of suit until realization. His contention 
is perfectly sound and must prevail. Al- 
though the award of interest pending suit 
is discretionary with the Court it should 
not ordinarily be refused in the absence of 
proper reasons; Sarajubala Debt Chowdhu- 
rant v. Sarada Nath Bhattacharjee (11), 
The present suit remained pending for a 
considerable period and there appears no 
just reason why the plaintiff should be 
deprived of interest on the money due to 
and withheld from him. 1 accordingly 
direct that the sum of Rs. 6,250 decreed by 
the Court below will carry interest at Re 8 
per cent. per mensem from the date of suit 
until realization. The decree will be 
modified accordingly. Defendant will bear 
costs of this appeal. -Costs in the Court 
below will be paid as ordered by that Court. 

G. R. D, Decree modified. 


at Ind. Cas. 122; 19 N. L. R. 170; (1924) A. IL R: 


.) 61, 
. (10) 3I Ind. Cas. 877; 11 N. DL. R. 186. 
(11) 90 Ind, Cas, 862; 23 C.W. N, 336, 
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LAHORE HIGH COURT. 
CRIMINaL APPEAL No. 23 or 1923. 
February 21, 1928. 
Present:—Mr. Justice Zafar Ali., 
NATHA—AccusED—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 87¢@—Rape— 
Penetration, partial—o ffence. 
Under s. 376 of the Penal Code vulval penetration 


only is suficient to constitute rape. 
Reg. v. Lines, (1844) 1 Kar. & K. 393) relied on. 


Criminal appeal from an order of the First 
Class Magistrate, Jhelum, dated the 17th 
November 1922. 


Mr. 
lant. 
Mr, Jai Lal, for the Respondent. 


JUDGMENT. —The appellant has 
been found guilty of rape on a female child 
of six or seven years of age and sentenced 
under s. 376, Indian Penal Code, to rigorous 
imprisonment for seven years., He is a 
Hindu Jhiwar youth of about 20 years of 
age and was employed as a cook in the 
Police Hospital at Jhelum. The father of 
the girl named Karam Chand holds the 
post of a compounder in that very hospital 
and lives with his family in the quarters 
close to the hospital. The girl was one 
day playing ina verandah of the hospital 
building when the accused took her into 
a room and had sexual intercourse with 
her, Soon after the occurrence Karam 
Ilahi, Police Constable, orderly at the hos- 
pital, found her crying in the -verandah 


“and asked her, why she was doing so, but 


4 


she went on crying and said nothing. He 
carried her to her mother; the father was 
not at home, she told her mother what 
had befallen her. This took place at about 
3 Pr. m. and the father came home at 
evening. The child’s story was repeated 
to him by the mother. He with Karam 
Ilahi orderly made a search for the accused 
but could not find him anywhere. The 
next morning the matter was brought to 
the notice of the Sub-Assistant Surgeon in 
charge of the hospital, and he reported it 
to the Civil Surgeon. The latter forward- 
ed the report to the Police for enquiry. 
The result was that the appellant was 
chalaned by the Police. The medical evi- 
dence was that the hymen of the child 
was not ruptured but that a partial pene- 
tration had taken place as indicated by 
stains of bleod on both the legs from the 
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Amar Nath Chona, for the Appel- 
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vagina down to the ankles, and congestion 
of the orifice of the vagina. The. girl's” 
trousers and the accused’s lion cloth were 
sent to the Chemical Examiner who detect- 
ed semen on both. The accused was 
declared by the Civil Surgeon to. be potent. 
The girl knew him and identified him and 
stated how he had had sexual intercourse 
with her. .The appellant pleaded not 
guilty but tendered no evidence. His plea 
that the case had been got up- against 
him ison the face of it preposterous, and 
is not pressed by the learned Counsel who 
has argued the appeal in this Court but 
he contends that the case falls under s. 354, 
Indian Penal Code, because the hymen 
was not ruptured. This contention is on the 
face of it untenable. “To constitute pene- 
tration it must be proved that some part 


‘of the virile member of the-accused was . 


within the labia of the pudendum of the 
woman, no matter how little, ‘Reg. v. Lines 
(1). In the case Reg. v. Ferrol (2) Bom- 
bay High Court, cited by Lyon in his 
Medical Jurisprudence for India, Grean, J., 
directed the Jury that “vulval penetration 
only was sufficient, under the law of India, 
to constitute rape... The prisoner was charged 
with rape on a child six years old. 
The child had not complained and admit- 
ted on cross-examination that she had not 
been hurt. The medical evidence proved 
there was no injury to the parts. The 
child was found to be suffering from 
gonorrhea, so was the prisoner. It was 
clear that the penetration (if any) had 
been only vulval. Green, J., directed the 
Jury that this was sufficient .to constitute 
rape, and the prisoner was convicted: of 
In the present case there can be 
no doubt that the appellant effected vulval 
penetration and caused hurt. lam, there- 
fore, of opinion that he was rightly con- 
victed of rape, but having regard to the 
youth of the accused.and the fact that ` 
the penetration was only partial, the sen- 
tence appears to be excessive and I accept 
the appeal so far as to reduce it to rigorous 
imprisonment for four years only, 

Z. K. Sentence reduced, . 

(1) (1844) 1 Kar. & K. 393. ih 4 

(2) Bombay High Court Sessions February, 1879, 


H 
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RANGOON HIGH COURT. 
CrimMinaL Reviston No. 194-B or 1925. 
March 30, 1925. 

Present:—Mr. Justice Brown. 
` MAUNG OH KYAN—Accusrp—Paririonger 
- VETSUS 
EMPEROR—Opposits Parry. 

Penal Code (Act XLV of 1860), ss. 141, 148—Meeting 
of association—Members compelled to take oath by 
violence—Uniawful assembly—Members not taking 
part in violence, whether guilty. 

The actions of a few members of an assembly 
which has gathered together for a perfectly lawful 
purpose cannot, by themselves; make the whole as- 
sembly an unlawful assembly. The circumstances 
must be such as atleast to justify the presumption 
that the other persons present associated themselves 
with the ‘offending members. The mere fact that 
they are with the offending members at the time does 
not make them members of the unlawful assembly 
formed by those members, they must be shown to 
have joined or continued in that portion of the 
assembly which has become an unlawful assembly. 
[p. 707, col. 1.] 

Acoused was the Secretary of a Wanthanu Society. 
He convened a meeting of the society the object of 
which was to discuss whether certain resolutions 
should be adopted. It was proposed at the meeting 
that-the members present should take a certain oath, 
Some of the members objected to the form of the 
oath, whereupon certain other members who were more 
than five in number, got up in an angry and threaten- 
ing manner and in consequence of their attitude 
the objecting members took the oath. There was no 
evidence that the accused in any way associated 
himself with the show of violence or that he made 
any speech after violence had been used: 

Held, (1) that the action of those members who 
used violence fell within the fifth clause of s. 141 of 
the Penal Code and that they, therefore, constituted 
an unlawful assembly; [p. 706, col. 2.] : 

(2) that there was nothing, however, to show that 
the accused had become or had continued to be a 
member of that unlawiul assembly and that conse- 
quently the accused could not be convicted under 
s. 143 of the Penal Code. [p. 707, col. 1.] 

. Criminal. revision against an order of 
the Head-Quarters Magistrate, Thayetmyo, 
in Cr, Reg. No. 205 of 1924, 

Mr. Kyaw Myint, for the Petitioner. 


JUDGMENT .—The petitioner is or-was 
Secretary of the local Wunthanu Society at 
Talekpingaing. He convened ameeting for 
the 6th October last, the main object of the 
meeting being apparently to discuss whe- 
ther certain resolutions passed at Okpo and 
Pakkokku should be adopted by those’ pre- 
sent. The petitioner has been found guilty 


under the provisions of s. 143 of the Indian ` 


Penal Code, on the ground that the meet- 
ing became an unlawful assembly after it 
jad begun, and the petitioner remained a 
member of it after it became unlawful. 
the Sessions Judge upheld the conviction 
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{68 i. ©. 1925) 
on appeal. The learned Sessions Judge 
held that there was no evidence that the 


‘common object of the meeting.was unlawful 


at the start. It appears that it was pro- 
posed at the meeting that the members 
present should take a certain oath. They 
were to swear to agree to certain resolutions 
passed at Pakkokku, and, in addition to 
swear not to co-operate with the Govern- 
ment. Some of the members present at 
the meeting agreed generally to take the 
oath, but. wished to make a reservation as 
to co-operation with Government with, 


regard to certain serious crimes. After 
they had raised this objection to 
taking the oath as proposed, certain 


other members of the meeting got up in 
angry and threatening manner, and in con- 
sequence of their attitude the objecting 
members took the oath against their better 
judgment. It has been held by the lower - 
Courts, and may be accepted now as a fact, 
that the persons who wished to coerce the 
other members by show of force consisted 
of five or more men. Their action would 
probably fall within the fifth clause of s, 141 
of the Indian [enal Code, and if so, the 
learned Sessions Judge has rightly held 
that they did constitute an unlawful as- 
sembly, It is, however, contended, and it 
seems to me with considerable force, that 
the learned Sessions Judge wasnot justified 
in his further deduction that the petitioner 
wasa member of this unlawful assembly. 
The total number of persons present at the 
meeting appears to have been about forty or 
fifty. Some of the prosecution witnesses 
put the numbers of those who threatened 
the use of force as twenty or twenty-five. 
They are’ somewhat vague, however, on 
the point, and the probability is that they 
have exaggerated the numbers.. More than 
five persons can fairly be held to have been 
included, but the exact number it is im- 
possible to estimate. The petitioner con- 
vened the assembly, and took part in its 
deliberations. It is further in evidence that 
he speaks in favour of the taking of the 
oath unmodified.. But I can find no evi- 
dence that he actually presided over the 
meeting, and there is no evidence whatever 
that he in any way associated himself with - 
the show of violence, or indeed that he 
made any speeches after violence had 
been used. It is impossible, therefore, to 
hold that he had an object in common 
with the others to overawe anybody. Nor.. 
do I understand the Sessions Judge to hold 


[88 I. ©. 1925) 
this to be the case. The learned Sessions 
Judge’s view was that by remaining in the 
“meeting he became a member of the un- 
lawful assembly formed by those: members 
who did use force. This appears tome to 
be an unjustifiable extension of the meaning 
of ss. 141 and 142 of the Indian Penal. 
Code. The five or more persons who used 


violence may have formed an unlawful - 


assembly. But I see. no ground for holding 
that all the persons assembled at the 
meeting were also members of this unlawful 
assembly. If this view of the law be correct 


then at any public meeting however peace-. 
ful its objects,-the whole meeting at once, 


becomes an “unlawful assembly directly 
five or more persons present at the meeting 
act with a common object of using.criminal 
force. The actions of a few members of an 
assembly which is gathered together for 
a perfectly lawful .purpose, cannot, by 
themselves, make the whole assembly an 
unlawful assembly. The 
‘ must be such as at least to justify the pre-. 
sumption that the other persons present 
‘associated themselves with the: offending 
members. The mere fact that they are. with, 
the offending members at the time does 
not make them members of the unlawful 
assembly formed by those members. They. 
must be shown to have joined or,continued 
in that smaller assembly. It is not shown 
in the present case that the majority of the 
original members of the meeting approved 
of the tactics of violence or in any way 
associated themselves with those tactics. 
If the petitioner be held to have been a 
member of an unlawful assembly in these 
circumstances then the prosecution - wit- 
nesses who were the victims of the violence 
would also have tobe held to be' members, 
There is nothing to show that these wif- 
nesses could not have left the meeting if 
they had wished to do so, and all that has 
been found against the petitioneris that he 
didnot leave the meeting. 


In my opinion the facts held to: be estab- 
lished did not justify the finding that the 
petitioner was ever a member of the un- 
lawful assembly formed by those persons 
present at the meeting who employed 
violence. l l 

It does not appear to have been suggest- 
ed that-the whole meeting constituted an 
unlawful, assembly for any other person. 
Iam unable, therefore, to uphold the con- 
viction, 
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. I set aside the conviction of the petitioner’ 
and direct that he be acquitted and releasep 


so far as this case is concerned. tt 
ZK. Conviction set aside. 





PATNA HIGH COURT. 
CximinaL Reviston No. 160 or 1925. 
May 25, 1925. 
`-  Present:—My. Justice Macpherson. 
BASUDEO SINGH—Atccusnp—PEriITIONER 
VETEUS - 
MAHADEO LAL-—-OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 145-— 
Dispute as to right to collect definite share of rents— 
Proceedings under section, validity of. fr 
Proceedings under s. 145 of the Or. P. ©. are not. 
warranted by sub-s. (2) of the. section in respect of 


` disputed crops or other produce of land or of disputed 


bhaolt rents or profits of such property when these’ 
have been severed and removed from the land. The 
definition of “land” however, as extended by sub-s. (2) _ 
of the section includes the rents of the land and where 
there isa dispute between rival claimants as to exclu- 
šive possession of a certain share of the rents, the 
section is not inapplicable and proceedings may pro~ 
perly be instituted under the section. Tp. 708, cols. 1 
Application against an order of the Dis- ` 
trict Magistrate, Gaya. j : : 
Messrs. Fazle Ali and S. K. Mitra, for the 
Petitioner. o- 
Mr. Shiveshwar Dayal, for the Opposite 
Party. ; l 
JUDGMENT.—In this application in 
revision the petitioner impugns the order 
of the District Magistrate drawing up pro- 
ceedings under s. 145 of the Cr. P. C. on . 
the ground that the order is without juris- 
diction because that provision is not ap- 
plicable to the circumstances. The Sub- 
Divisional Magistrate~of Nawadah passed 
an order unders. 144 of the Code against 
the petitioners and the opposite party re- 
straining them from removing any’ of the 
crops which had been paid as bhaoli rent 
by the tenants and which were deposited, in 
the khalihan, and upon an application to 
him under sub-s. (4) the District Magistrate 
set aside the order as unwarranted by law, 
but in view of the definition of “land” 
in cl. (2) of s. 145 as including “the rent 
or profits of any such property” and as 
“the Police report shows that a breach- 
of the peace was imminent and clearly as 
long as the dispute regarding the extent 
of the share is not decided, there will con- 
tinue to be an apprehension of a breach’ of 
the peace” directed that proceedings under 


` 
f 


\ 
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s: 145 should be drawn up in his Court in the rulings in Beni Narain v. Achraj Nath 
respect of the six annasshare in dispute,and (1) approved in Surb Narain Singh v. birj 
be transferred to the Court of- the Bub- Mohan Thakur (2), Nritia Gopal Singh FV. 
Divisional Magistrate of Nawadaah ior dis- Chandi Charan Singh (8) and also Akaloo 
posal, l Chandra Das v. Mohesh Lal (4) as showing 

In the formal proceeding drawn up that a dispute as to the right to realise 
under s. 145 the parties were directed to rent of an undivided share of land is uot 
lodge “Written statements as to their actual a dispute falling within s. 145. In reply 
possession of the right of collection of Mr. Shiveshwar Dayal relies on Sri Mohan 
‘the six annas share of the produce rents Thakur v. Narsingh Mohan Thakur (5) 
whieh isin dispute” anda six aunasshareof referred to with approval by Spencer, dJ., 
the produce rent depcsited in the khalthan ` in Bulkis Bivi v.. Nagoor Kanni HKowther 
was attached pending disposal ofthe case. - (6) and to two cases of this Court, Sham 

The following facts are admitted: bas- Lal Mahton v. Ragendra Lal (7) and kam- 

aharia v. Piar Koeri (8). 


thikedars for seven years of Majhla mahal The first two cases cited by Mr. Fazle 


but the lease does not specify what is the 


‘share of each. For about four years the 


same gomasta Dilwar. Khan, who had also 
worked for their lessor, represented both 
in the village but Mahadeo Lal being dis- 
satisfied with him re-placed him, so far as 


Ali were decided prior to the amendment 
of the Cr, P. C.in 1898 in which the terms 
of s. 145 were greatly altered and in particu- 
lar by the extension of the defintion of 
“land” made by sub-s. (2)so as to include 
inter alia the rents of land. No doubt the 


his interest was concerned, by Behari principle has been approved in Nirita Gopal 
Singh. The dispute between the parties Singh v. Chandi Charan Singh (3) but that 
is whether the share of Mahadeo Lai is ease related to impartible property in which 
two annas or eight annas aud the collec- the possession of co-shebaits was necessarily 
tion is no longer joint. Whenthereport joint. It was also there admitted that the 
of the Police which led to the order under facts in Sri Mohan Thakur v, Narsing 
s. 144 was made, the thikadars’ share of Mohan Thakur (5) were distinguishable. 
the prodtice rent of the village was gathered In Akaloo Chandra Das v. Mohesh Lal (4) 
in the khalihan and was awaiting distribu- ‚which relates to_tolls of hat, the decision 
tion. Aiter the attachment in thes. 145 was that there is no jurisdiction under s. 145 
proceedings, the Sub- Divisional Magistrate to determine the method by which the 


directed the Agricultural Inspector tosell possession of the parties is to be exercised 


the attached pioduce rent (six annas of orthe agency whereby the party in posses- 


the whole) and the sale-proceeds have been” gion is to collect the rents. These rulings 
placed in deposit. — ; 


"Now it is not in controversy that proceed- 
ings under s. 145 are not warranted by sub- 
s. (2) in respect of disputed crops or other 
produce of land, or of disputed bhaolt rents 
or profits of such property when these have 
been severed and removed from the land, 
In the present instance the dispute between 
co-thikadars as to the extent of share in 
the distsibution ofthe bhoali rent collect- 
edin the khalihan could not be decided 
under s. 145. ‘Lhe pending proceeding; bow- 
ever, apart fiom the o1aer of attachment 
which is not here assailed, does not relate 
to the six annas ol the bicali rent deposited 
in the khalikan. ‘The subject, of dispute is 
the right to collect the six annas share of 
the rent of mahal Majhla. 

The petitioner claims thats. 145 is not 
applicable to the circumstances as the 
parties are in joint possession of the village. 
Mr, Fazle Ali.on their behalf relies upon 


and others relating to management, of prc» 
perty to which the parties are jointly en- 
titled are distinguishable and do not afford 
assistance in the present, circumstances. 


. Here the two partners in ihe lease are 
adnittedly in separate possession of their 
shares; there is no dispute that the parties 
hold actual separate possession of the right ` 
of collection in respect of eight annas and two 
annas respectively of the rent of the village, 
It is not a casein which one party claims 
joint pogsessicn and another contests the 


(1)5 A. 667; A. W. N. 0868) 163; 3 Ind. Dec. (N. 8.) 
44 


(2) 23 ©. 80; 12 Ind. Dec, (N. s.) 54. 

(3) 10 ©. W. N. 108; 4 Cr. L. J. 215. 

(4) 4 ind. Cas 696; 36 C. $86; 11 Cr. L., J. 28.3 

(5) 97 O. 259; 4C. W. N. 420; 14 Ind. Dec. (N.5.) 171, 
6) 28 Ind. Cas. 332; 17 M. L. T. 225; (1915) M. W. 


"N. £67; 16 Cr. L, J. 284 


(7) 58 Ind. Cas. 518; 1 P. L. P, 594; 211. L. J. 790, 
(6) 73 Ind, Cas, 173; 4 P: L. T 308; (1923) AL R, 
(Tab) 369; 24 Cr. Ld. 757; 2 Pat, L, R.68 Cr, ° > 


— 
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claim, There is no dispute as to manage- 
ment. It is a pure case of rival claims 
to exclusive possession of six annas of 
“land” as defined in sub- s. 2, It does not 
appear that the authority of Sri Mohan 
Thakur: v. Narsing Mohan Thakur (5) 
decided soon after the Code of 1898 
came into operation has been seriously 
impaired and it goes much further 
than is necessary for the purpose of the 
present case. Ib was there held that there 
is no want of jurisdiction under s. 145 when 
the dispute is regarding the right to the 
collection of rent between joint owners of 
the land under Mitakshara Law. The two 
rulings of this Court which have been cited 
show: that the criterion is whether the 
parties claim exclusive possession; if they 
do, s. 145 is not inapplicable. In the present 
case each party claims separate possesion of 
the “land” in dispute. 

Accordingly on the facts as represented, 
the proceeding under s. 142 drawn, up by the 
District Magistrate is not without jurisdiction. 
- As to the order of attachment and the sub- 
sequent sale of six-sixteenths of the crop 
of the past year deposited by the tenants 
in the khalihan nothing has been said in 
this Court, the parties apparently realising 
that that order, whether made with jurisdic- 
tion or not, was in the circumstances the 
most beneficial order for all concerned which 
could have been made. 

The Rule is accordingly discharged, An 
endeavour- should be made to dispose of 
the case under s, 145 with allreasonable ex- 
pedition. 

Z, K, Rule discharged. 


Meremaa eni 0 aa 


BOMBAY HIGH COURT. 
ORIGINAL OIWIL JURISDICTION Suit No. 4310 
oF 1923. 

March 5, 1925. 

Present:—Mr. Justice Crump. 

BAI KASTURBAI—P tatintire 
VvETSUS 
VANMALIDAS LAKMIDAS—DEFENDANT, 
. Criminal Procedure Gode (Act V of 1898), s. 476-- 
“Court,” meaning of —Suit heard by one Judge of High 
Court—Complaint, whether can be made by another 

Judge. 

Where a suit is tried by a Judge of the High Court 
the word “Court” in s. 476 of the Cr. P. C. in respect of 
proceedings arising out ofsuch suit must be taken: to 
mean the High Court. Any Judge of the High Court 
can, therefore, dispose of an application under s. 476 
of the Code, whether the matter out of which the 


BAT KASTURBAL V, VANMALIDAS LAKMIDAS, 


and for partnership accounts. 
_ other defences pleaded by the defendant, he 
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application arose was heard by himor some other 
Judge ofthe Oourt. [p. 710, col. 2.] 

Emperor v. Molla Fuzla Karim, 33 ©. 1938; 3 Cr, 
L. J. 365, Sheikh Bahadur v. Sheikh Eradatullah 
Mallick, 6 Ind. Cas. 801; 37 ©. 642; 14 C. W. N. 799; 12 
©. L. J. 45; 11 Or. L. J. 407, and Begu Singh v. Emperor, 
34 O. 551; 50. L. J-508; 11 O. W. N. 568; 5 Or. L, J. 
398; 2 M. L. T. 298, relied on, 


Mr. R. D. N. Wadia, (with him Mr. Kanga; 
Advocate- General), for the Plaintiff. ; 
“Mr. Lalji for Sir Thomas Strangman, for 


the Defendant. - 


JUDGMENT. —This matter arises out 
of a suit No. 4310 of 1923, which was heard 
by Mulla, J., and disposed of by himon July 
3, 1924. The suit was one by the plaintiff 
Kasturbai for a dissolution’of partnership 
Among the 


said that there was no partnership be- 
tween himself and Kasturbai, and that a 
certain agreement evidencing the partner- 
ship had not been acted upon. The learn- 
ed judge who heard the suit came to a 
conclusion adverse to the defendant upon’ 
‘that issue, and, in the course of doing so, 
he expressed himself very strongly as to 
the conduct of the defendant in the suit. 
The following passage from his judgment 
shows his opinion upon this matter:— 

“As regards the defendant I have no 
hesitation in saying that it is rarely that one 
comes actoss a wisness of his type, who is 
not ashamed in telling a series of lies 
barefacedly in this Court. The story about 
his brother being the owner I hold is a false 
invention.” 

The suit ended in a decree in favour of 
the plaintiff. The plaintiff moved for a 
Rule to the defendant to show cause why 
sanction for his criminal prosecution should 
not be given and why he should not be 
prosecuted criminally for having made on 
oath statements which. were false and which > 
he knew or believed to be false and for 
having given intentionally false evidence 
on oath in the proceedings in the said 
suit. The Rule was issued in these terms, 
and has now come before me for hearing 
and disposal. It is unfortunate that the 
day on which this Rule was issued was the 
last day Mulla, J., held office as a Judge of 
this Court. 

Before coming to the merits of this matter 
I must notice two preliminary points that 
have been urged by Mr. Lalji on behalf 
of the defendant. - In the first place it is 
urged that the Rule is not in the correct 
form. It is no doubt true that the pro- 
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is no longer in force since the amendment 
of the Or. P. C. in 1922; but this is a 
matter of form and not of substance and 
as a matter of strict law no notice would 
Pe necessary to the defendant before taking 
proceedings against him under the law 
which now exists. It is not thus open to 
him to complain of the formal defect of 
this Rule, and even if he is strictly entitled 


to notice, before the Court takes action . 


against him—and no doubt it is right that 
he should have notice—still this Rule fully 
informs him as to the nature of the pro- 
ceedings sought to be taken against him. 
Therefore, there is nò substance in this 
point. : l i 

- The second point raised is that this Court 
has no jurisdiction to dispose of a Rule 
granted by Mulla, J. Several decisions have 
been cited upon that question, but the effect 
of them is very materially affected by the 
amendment of the Cr. P. ©. since the date 
when the decisions were pronounced. As 
the law now stands there is no question of 
giving sanction to any private person to 
prosecute and old s. 195 has now been 
repealed and s. 195 now enacts that no 
Court shall take cognizance of certain 
offences without a complaint in writing of 
the Courtin or in relation to which the 
offence was committed orsome other Court 
to which such Court is subordinate. But 
before proceeding to the cases it is neces- 
sary to turn to s. 476 of the Cr. P. C. 
That section has made a very considerable 
change not merely as regards sweeping 
away the procedure as to applying fot 


sanction but also with regard to those cases’ 


_ where the Court could take summary action 


under s. 476 as it formerly stood.’ Sec- ` 


476, cl. (1), with which I am here con- 
cerned, runs as follows:— 

C “When dny Civil, Revenue or Criminal 
` Court is whether on application made to 
it inthis behalf or otherwise, of opinion 
that itis expedient in the interests of justice 
that an enquiry should be made into any 
offence referred to in s. 195, sub-s, (1), 
cl. (b) or cl. (c) which appears to have 
been committed in or in relation to apro- 
ceeding in that Court, such Court may, 
_ after such preliminary inquiry, if any, as it 
thinks necessary record a finding to that 
effect and make a complaint thereof in 
writing signed by the presiding officer of the 
Court.” 

“The question, therefore, which arises is 


; | BAI KASTURBAI V, VANMALIDAS LAKMIDAS, 
cedure by way of sanction for prosecution’ 


_ suit. 


- obvious from a reference to the 
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the meaning of the word “Court” as used 


. by the Legislature in this connection. In 


my opinion, “Court” for the purposes of this 
application must be taken to mean “High 
Court” and if that is so—as any Judge of 
the High Court has power to exercise 
the powers of the High Court—it would 
follow that any Judge could dispose 
of an application under s, 476 whe- 
ther the matter out of which the action 
arose was heard by him or some other 
Judge of the Court. No doubt as a matter 
of convenience that would seldom be done, 
but where, asin the present case, the Judge 
has ceased to hold office, I see nothing 
in the language of the section to preclude 
any Judgefrom disposing of such a matter 
as is now before me. As I have stated 
the result of the amendment of the Cr. 
P. ©. robs decisions upon the terms of 
the former Code of much of their signi- 
ficance, still there are three decisions which 
may be cited as bearing out the view which 
1 have expressed. 

The first of these is Emperor v. Molla - 
Fuzla Karim (1) in which it was held, that 
where a Judge of the Small Causes Court 
had heard the suit and had ceased to hold 
-office, it was open to another Judge of 
the same Court to deal with the grant of 
sanction for prosecution arising out of the 
This is really analogous to the 
present case, for procedure under-s. 476 . 
as it now stands is very close to theold 
procedure under s. 195 for the grant of 
sanction. Again in Sheikh Bahadur v. 
Sheikh Eradatullah Mallick (2) it was 
held that in s. 476 as‘it stood before the 
amendment there was nothing to warrant 
their Lordships from witholding from the 
word “Court” its natural meaning with the 
sense of continuity thus implied, notwith- 
standing any change-of officers. The 
learned Counsel for the defendant relied 
-upon the Full Bench ruling in Begu 
Singh v. Emperor (3) but this is overruled 
by the case last cited, and it is also 
section 
itself as it stood and it now stands that 
the main grounds on which the deéision 
rests are no longer in force. The learned 
Judges relied on the words “committed 
before it or brought under its notice in 


the course of a-judicial proceeding” which 
(1) 33 O. 193; 3 Cr. L. J. 365. | 
(2) 6 Ind. Cas. 801; 37 O. 642; 14 C. W. N. 799; 120, 
L. J. 43; 11 Or. L. J. 407. 
(3) 34 0. 551; 5 C. L. J. 508; 11 ©. W. N. 568; 5 Cr, 


La J. 398; 2 M; L. T. 298, 
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are no longer to be found in the section. 
and, secondly, they thought that the case 
was one which it was proper to have 
recourse to thealternative procedure under 
s. 195, which is no longer open, and further 
they appear to have laid stress on the 
fact that under s. 476 there was no appeal 
from the action of the Court, but an 
appeal is provided now by s. 476 (b) of 
the amended Cr, P. C. In my opinion, 
therefore, there is no want of jurisdiction 
and I am glad to come to that conclu- 
-Sion, for any other conclusion, in my opinion, 
would lead to inconvenient results. 

Passing now to the merits of the case, 
I would observe at the outset that what 
I have to do here is to consider after 
such preliminary enquiries as appear 
necessary, whether it is expedient in the 
interests of justice that an enquiry should 
be made into any offence referred to in 
s. 195, sub-s. (1), cl. (b) or cl. (eo). If I 
come to that conclusion that it is ex- 
pedient, then a finding to that effect 
must be recorded and upon such finding 
a complaint in writing must be made to 
- the Magistrate. 

I am not here to decide whether or 
not the defendant is guilty of the offence 
of giving false evidence, but I have to con- 
sider whether in the interests of justice 
there is a prima facie case, which ought 
to be enquired into. 

Now I have heard the evidence upon 
the merits and [ do not consider that it 
is my function to state at any consider- 
able length the reasons which actuated 
me in the conclusions to which I have 
come. I do not think that itis desirable 
in any case to doso. For what’ we are 
considering here is merely a step an limine. 
. In the first instance I naturally attach very 
great weight to the expressed opinion of 


the learned Judge who heard the suit, — 


which I have set out above, which shows 
that he obviously considerd the case as 
a proper one in which a rule should issue. 
I also find it is extremely difficult to 
reconcile the defendant's interpretation 
of Ex. A, the document of ‘partnership 
with the contents of Ex. F, another docu- 
ment which he also admits. This latter 
document was given pursuant—so it is 
expressed—to the writing made between 
Bai Kasturbai, the plaintiff in the suit, 
and the defendant, Venmalidas Lakhmidas, 
and if that is so it is difficult to under- 
stand how there can be no partnership. 
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In addition to that there is positive 
evidence given by Bai Kasturbai, her hus- 
band, and one Chandulal that the partner- 
ship was in fact acted upon, and that 
evidence ‘was believed by the learned 
Judge who heard the suit. It has also 
been made to appear to me that the 
defendant’s brother Dharsey, who accord- 
ing to his story was the sole owner of 
the partnership business, was in fact noth- 
ing of the kind, but at most a paid 
servant of the firm. There are also afā- 
davita, no doubt subsequent in date to 
the decision of the suit, in which the 
defendant has himself stated that he and 
Kasturbai were partners, Had he confined 
himself to stating that the High Court 
had decided that point of partnership 
against him, little importance could be 
attached to thése affidavits, but he goes 
further than that- and deliberately says 
that he and Kasturbai were partners. 

Having regard to all these matters it 
appears to me that thisis a case in which 
in the interests of justice it is expedient that 
an enquiry should be made into offence 
under s, 193 of the Indian Penal Code or 
such other sections as may be applicable 
committed in the course of the suitin ques- 
tion, and I, therefore, record a finding to that 
effect. The action to be taken upon this 
finding is of course to be taken by the 
Court itself, and a complaint will be 
drafted and sent to the Magistrate for dis- 
posal. 

I direct that the words “why sanction for 
the criminal prosecution of the said defend- 
ant Vanmalidas Lakmidas should not be 
given” should be deleted from the Rule. 

In other respects Rule made absolute 
with costs, 


Z. K. Rule made absolute, 





LAHORE HIGH COURT. 
CRIMINAL APPLICATION No. 1271 or 1923. 
March 8, 1924. 

Present:—Mr. Justice Scott-Smith and 
Mr. Justice Harrison. 
KUNDAN SINGH alias KUNDU AND 
OTHERS—A PPELLANTS 
VETSUS 
EM PERO R—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 169— 
Penal Code (Act XLV of 1860), s. 8302—lirst Informa- 
tion Report, omission in, whether can be supplied by 
reference to Police diaries—Death caused by gun- 
shot—Accident or design, determination of—Benefit of 


doubt, 


we 
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It was contended on behalf of the defence in a 
criminal trial that the name of one of the accused was 
not mentioned in the First Information Report and 
that a certain material witness had not been produced 
by the prosecution. In dealing with these contentions 
the Sessions Judge stated -in his judgment that the 
omission to mention the name of one of the accused in 
the First Information Report had been set right in the 
first zimni report written up by the Sub-Inspector 
who proceeded at once to the spot and that the zimnis 
showed that an attempt had been made to secure the 
attendance of the witness but that he could not be 
found at his residence : 

Held, (1) that if the prosecution desired to explain 
away the omission of the name of one of the accused 
from the First Information Report-questions should 
have been put tothe Sub-Inspector as to when the 
name of the accused was first mentioned and that the 
omission could not be made up by a reference to the 
zgimnis;  [p. 714, col. 1.] 

(2) that similarly with regard to the omission to 
produce a particular witness the Sessions Judge was 
not entitled to discover the.explanation from the 
a) and that such use of the zimnis was improper. 

ibid, 

During the course of a fight between the party of 
the accused and the party of the complainants a 
member of the latter party was killed by a shot from 
a gun but the Court was unable to determine definite- 
ly whether the shot had been fired by one of the 
accused or was the result of the gun going off of 
itself during the struggle for its possession : 

Held, that the accused must be given the benefit of 
the doubt and that a conviction was not justified. 
[p. 714, col. 2.1 | 

Criminal appeal against an orderof the 
Additional Sessions Judge, Amritsar, dated 
the 29th October 1928. 

Mr. Ram Chand Manchanda, for the Ap- 
pellants. l 

The Public Prosecutor, for the Respond- 
ent. 

JUDGMENT.—This is an appeal from 
the order of the Sessions Judge, Amritsar, 
convicting the appellants of the murder of 
Jetha Singh by shootinghim witha gun 
on the 20th of April 1923. Sadhu Singh and 
Samand Singh have heen sentenced to death 
and Kundan Singh, Lal Singh and Nandu 
to transportation for life. They have filed a 
joint appeal to this Court through Lala Ram 
` Chand Manchanda and the cases of Sadhu 
Singh and Samand Singh are also before us 
for confirmation of the sentences of death 
under s. 374, Cr. P. O. 

One Pala Singh was also. tried but was 
acquitted. Four other persons are said to 
have taken part in the assault on Jetha 
Singh and others and to be absconding 
These are Harnam Singh, Gangu, Chandu 
and Gandu. Gandu, Kundan Singh, Sadhu 
Singh and Samand Singh are the sons of Lal 
Singh. Pala Singh who was acquitted is the 
brother of Lal Singh and Nandu is a 


sweeper of village Usman, to which all the 
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appellants belong. Jetha Singh deceased 
and Bahadur Singh, Hazara Singh and Tara. 
Singh and Sohan Singh P. Ws. belong to 
the neighbouring village of Dhotian. There 
was a charge under s. 420, Indian Penal 
Code, against Kundan in connection with 
taking away of Hazara Singh’s mare from 
Amritsar at the time of the Basakhi fair 
shortly before the occurrence. Early in the 
morning of the 20th April Thakur Singh 
Head Constable (P. W. No. 10), Hakim Ali 
and Gulab Singh Constables (P. Ws Nos, 8 
and 9)together with alarge body of villagers 
from Dhotian some 50 in number went to ` 
Usman village to search for the missing 
mare in the house of Kundan Singh. The 
search was without result. After it was 
over the majority of the Dhotian villagers 
left to return to théir own village, whilst 
the Policemen who belonged to Amritsar 
set out for Tarn Taran with Tara Singh, 
Jetha Singh, Hazara Singh, Sohan Singh and 
Bahadur Singh. Whilst the party were on the 
way to the main road to Tarn Taran they 
are said to have been set upon by the ap- 
pellants and the absconding accused and 
to have been beaten. Tara Singh was at the 
time armed with a gun and Kundan 
Singh, Sadhu Singh, Samand Singh and 
Nandu are said to have wrested it from 
him at the instigation of Lal Singh. Samand 
Singh is said to have fired two shots at Jetha 
Singh and his companions which hit no 
one. Sadhu Singh is then said to have 
taken the gun from him and to have fired 
at Jetha Singh killing him on the spot. 
Sadhu Singh fired a second shot atJetha 
Singh's companions as they were running 
away. The learned Sessions Judge has ac- 
cepted the evidence for the prosecution 
and has convicted the appellants. 

Tara Singh’s gun wasa double barrelled 
breech loading hammerless one. We sent 
for it and inspected it. It has a safety 
catch and after the gun has been fired and 
re-loaded it cannot be fired again until the 
safety catch has been pushed up. Accord- 
ing to Tara Singh the gun was unloaded 
and the cartridges which were in his pocket 
were taken out by some of the appellants 
who loaded the gun and fired it four times. 
The evidence of Mr. Lobb (P. W. No 23) is 
to the effect that he examined the gun 
before appearing as..awiness in the Com- 
mitting Magistrate’s Court and found that 
there was no trace of gun powder in the 
Jeft barrel. In his opinion the ight 
barrel only had been used, We may, there- 
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fore, take it that any shots that were fired 
from the gun at the time of the assault 
were firedfrom the right barrel. Now it 
appears tous in the first place to be im- 
probable thatthe appellants would have 
had time to load the gun and fire it four 
times in the way stated by the prosecution 
witnesses before the members of the other 
party had scattered. It isalso probable see- 
ing that there were three Police Constables 
amongst the party, that they would not 
have been allowed to fire so many times. 
The evidence for the prosecution shows 
that one empty cartridge case Ex. P.3 
which had contained A A shot was found 
near the body of the deceased after the 
occurrence. Mohammad Sharif, Subh-In- 
spector (P, W. No. 20) says that one Kesar 
Singh handed him another empty cartridge 
case but Kesar Singh was not produced 
as a witness and there is no evidence to 
show where this cartridge case was found. 
There is, therefore, evidence as to one 
empty cartridge case only having been found 
ab or near the spot of occurrence. This 
points at once to exaggeration in the story 
of the prosecution. Moreover in the First 
Information Report which was made by 
Bahadur Singh P. W. No 11 it was stated 
that» only two shots were fired one by 
Samand Singh and one by Sadhu Singh. 
The evidence of lLieutenant-Colonel 
Keates, Civil Surgeon, who conducted the 
post mortem examination on the body of 
Jetha Singh shows that death was due to 
a gun-shot wound in the front of the chest 
on the level of the second rib and only two 
inches from the middle of the chest. The 
wound was th of an inch wideand went 
inwards and backwards and passed through 
the right lung and the membrane round 
| the heart and the main artery just above 
‘the heart and then entered the back of the 
left lung in the lower part of which a 
large shot wasfound. Only one shot was 
found andthe medical evidence shows that 
only one entered the body. From the fact 
that the wound was in the front of the 
chest and near the middle it is clear that 
the gun must have been fired at Jetha 
Singh from a considerable distance say 
50 yards at least for otherwise the shot 
would not have scattered so-much and 
other wounds would have been found in 
his body. There is considerable discrepancy 
in the evidence as to the distance at which 
the shot was fired. According to Hakim 
Ali, P. W. No, 8, Jetha Singh was at a dis- 
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tance of 20 or 25 karams when Sadhu Singh 
fired at him, According to Thakar Singh, 
P. W. No. 10, the distance was only 14 or 15 
yards. Bahadur.Singh puts it at 15 or 20 
yards and Hazara Singh at 10 or lZyards 
whereas Gulab Singh, P. W. No. 9, says that 
Jetha Singh was only ata distance of two 
or three karams when Sadhu Singh fired 
at him. These discrepancies are, in our 
opinion, very important and throw a good 
deal of doubt upon the evidence for the 
prosecution. 

In the First Information Report it was 
stated that Lal Singh shouted out to his 
sons “Snatch away the gun and kill 
them never mind if any one of us is 
hanged.” Bahadur Singh in his evidence 
in Court has made a similar statement 
but Hazara Singh says that Kundan 
Singh [and Lal Singh instigated the others. 
Tara Singh sdys that instigation was 
given by Lal Singh, PalaSingh and Kundan 
Singh whereas Sohan Singh says that no- 
body spoke atall before the attack and 
does not refer to any instigation of any 
sort. The Police Constables and the wit- 
nesses who belong to village Usman say 
nothing about any instigation. Under these 
circumstances we think it would be ex- 
tremely unsafe to rely upon the evidence as 
to instigation to kill anybody. 

According to the prosecution evidence 
when the Police Constables who were some 
distance behind the rest of the party saw 
the fight beginning they shouted out to 
Tara Singh to shoot with his gun. Upon 
this some of the members of the Police 
party grappled with Tara Singh to seize 
the gun. The learned Sessions Judgeis of 
opinion that the primary object was to 
seize the gun so as to prevent Tara 
Singh using it against them and in 
our opinion there is no doubt that this was 
their object. The evidence is to che effect 
that out of the appellant’s party Kundan 
Singh and Lal Singh were armed with 
chhavis but made no attempt to use them 
against Jetha Singh and his companions. 
It is argued from this that they had no 
intention to do any serious harm to the 
other side, It would have been perfectly 
easy for Kundan Singh and Lal Singh to 
attack Tara Singh with their chhavis and 
in this way there would have been no 
difficulty in getting the gun out of his 
hands. The fact that chhavis were not. 
used is, in our opinion, a ground for hold- 
ing that at first there was no intention to 
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kill or grievously injure any of the members 
of Jetha Singh’s party. The statement of 
Kundan Singh at the trial was that Tara 
Singh aimed his gun at him and shot 
Jetha Singh who was behind him by 
mistake. Beforeus the argument is that 
the gun probably went off by accident 
when the parties were struggling for its 
possession. There can be no doubt that 
Jetha Singh was at a distance of not less 
than about 50 yards at the time that he 
was shot. This lends probability to the 
theory of an accident. In our opinion the 
story of the prosecution is an improbable 
one and the evidence in support of it is 
unsatisfactory. If the shooting of Jetha 
Singh was an accident it would be quite 
in accordance with probabilities that a false 
charge of murder should be brought against 
the members of the other party as it was ne- 
cessary for the Police Constables and their 
companions to explain how Jetha Singh 
met his death. 

We regret tofind that the learned Ses- 
sions Judge has made use of the zimnis 
in an improper manner. Referring to the 
omission of Nandu’s name from the First 
Information Report he states at page 38, 
line 10 of the judgment that this omission 
was set right in the first zimni report 
- written up by the Sub-Inspector who 
proceeded .at once to the spot. If the 
prosecution desired to explain away the 
omission of Nandu’s name from the First 
Information Report questions should have 
been put to the Sub-Inspector as to when 
Nandu’s name was mentioned. The omis- 
sion could not be made up by a reference 
to the zimni. Again regarding the omission 
to produce Wadhawa Singh as a prosecu- 
tion. witness the Court states that it finds 
from the Police zimnis that a futile attempt 
had been made to secure his presence but 
that he could not be found at his residence. 

Some of the accused persons pleaded 
alibis. In regard to them the learned Ses- 
sions Judge at page 36, line 32 says: “Pala 
Singh is definitely telling a hein saying 
that the fight did not take place in his pre- 
sence andthat no man had been killed 
before heleft for Taran Taran,” The Court 
then goes onto refer to some telegrams to 
the address of the Deputy Commissioner 
- and the Superintendent of Police, Amritsar, 
which were handed in at Tarn Taran at 
10-45 a.u. These telegraphic messages are 
to the following effect:— 

“Dhotian residents attacking Usman 
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furiously. One dead. Kindly help imme- 
diately. Serious case.” The Court says that 
the mention of the death of one mancould 
not have found place in the telegrams 
unless and until Pala Singh and Buta Singh 
who went to Tarn Taran to hand over these 
messages had known of it before leaving 
their village. These telegarams have not 
been proved and there is no evidence on 
the record to show that they were despatch- 
ed by Buta Singh and Pala Singh and 
the learned Sessions Judge was in error 
in taking theminto consideration without 
their being proved, 

There can be no doubt thatthere was a 
fight between the appellants or some of 
them and the Dhotian witnesses on the 
morning of the 20th April and that in the 
course of that fight Jetha Singh met his 
death owing toa shotfrom Tara Singh's 
gun but whether the shot which killed 
him was fired by Sadhu Singh as P. Ws. 
depose or by Tara Singh, or whether it 
was the result of an accident, the gun go- ` 
ing offof itself during the struggle for 
its possession we find it impossible to say 
but, in our opinion, the probability is that 
the gun went off during the struggle and 
a false charge of murder has been made 
up against the appellants. The latter must 
be given the benefit of the doubt and we, 
therefore, accept the appeal and setting 
aside the convictions and sentences acquit 


the appellants. 
Z.K, Appeal allowed. 
CALCUTTA HIGH COURT. 


FULL BENCH. 
FuLL Benca RRFERENGE No. 1 or 1925 
: IN 

CRIMINAL REFERENCE No. 7 or 1925. 
April 8, 1925. ; 
Present:—Justice Sir Hugh Walmsley, Kr., 
Justice Sir Ewart Greaves, Kr., Mr. Justice 

Cuming, Mr. Justice Mukerji and 

é Mr. Justice Chakravarti. 
NARENDRA CHANDRA RUDRA PAL— 
Ist PARTY 
VveErsSUS 

SABARALI BHUIYA—2np Parry, 

Criminal Procedure Code (Act V of 1898), ss. 145, 
860—Proceedings under s. 145—-Deposition of witnesses, 
whether must be read over. 

Held, by the majority (Cuming, J. dissenting) that 
the provisions of s. 360 of the Cr. P. C. apply to pro- 
ceedings under s.145 of the Code, subject to the 
qualification that in proceédings under that section 
there is no accused whose presence at the reading of 
the evidence is necessary. [p. 716, col. 2.] 
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Per Cuming, J.—Section 360 ofthe Cr. P. ©. has 
no application whatsoever to proceedings under 
Ch. XII of the Code in which s. 145 is to be 
found. If, however, the depositions of witnesses 
recorded in an enquiry under s. 141 have to be read 
over, the parties, not being accused persons, are not 
entitled to be present nor is their presence necessary 
when the evidence is read over. [p. 719, col. 1.] 

Reference under s. 438, Cr. P 

ORDER OF REFERENCE. 

Panton and Mukerjee, JJ.—This is 
a Reference made under s. 438, Cr. P. C., by 
the Second Additional Sessions Judge of 
Dacca, recommending that an order made 
unders. 145, cl. (4), Cr. P. O., in favour of 
the first party to proceedings under that sec- 
tion may be set aside on the ground that 
in recording the evidence of the witnesses 
who were examined in those proceedings 
the mandatory provisions of s. 360, Cr.P.C., 
were not observed by the Court holding 
the enquiry. The second party in their 
application for revision alleged in ground 
No. 3 thereof that the said provisions were 
not observed, and the learned Judge was 
satisfied on an examination of the record 
that the said ground appeared prima facie 
to be well-founded and he thereupon called 
for a report from the Deputy Magistrate 
who held the enquiry. The learned De- 
puty Magistrate then submitted a report 
in which he did not state that the provi- 
sions were complied with, but stated that 
the procedure in a case under s. 145, Cr. 
P. C., is that of a summons case and that 
the provisions of s. 360, Or. P. ©., are not 
applicable to such a case. 

The question, therefore, which arises is 
whether the provisions of s. 360, Cr. P. C., 
are applicable to an enquiry held under 
s. 145, Cr. P.C. 

There is a clear conflict of judicial opin- 
ion, so far as this question is concerned. 
A Division Bench of this Court in Crimi- 
nal Revision Case No. 589 of 1924 [Aswini 
Kumar v. Puti (1)] decided on the 12th 
September 1924, that section 360, Cr. P. C., 
is applicable to proceedings under s. 145, 
Cr. P.C. This is the decision on the 
strength on which the learned Judge has 
made the Reference in the present case. 
Another Division Bench of this Court in 
Criminal Revision Case No. 960 of 1924, 
decided on the 26th November 1924, also 
held that the provisions do apply to 
these proceedings. One of us wasa party 
to both these decisions. On the other 


(1) 86 Ind. Cas. 978; 29 O. W. N. 474; (1925) A. L R. 
(C) 437; 26 Or. L. J. 914. 
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hand, in Criminal Revision Case No. 906 
of 1924 [Ishan Chandra v. Hridoy Krishna 
(2)] there was a difference of opinion on 
this question between two learned Judges 
one of whom was a party to the deci- 
sion in Aswini Kumar v. Puti (1) - 
mentioned above. This matter, on .such 
difference of opinion, was referred to an- 
other learned Judge under the provisions . 
of s. 429, Cr. P. C., who on the llth Feb- 
ruary 1924 held that the provisions of 
s. 499, Cr. P. O., are not applicable to pro- 
ceedings under s. 145, Cr. P. ©. The learn- 
ed Judge was of opinion that it was a 
point which should be laid before a Full 
Bench for decision, but felt that as he did 
not constitute a Division Bench he had. 
no option but to decide the matter him- 
self. 

The question is of general importance 
and, in our opinion, calls for immediate 
decision. 

We must necessarily differ from one or 
other of the views taken in the decisions 
we have mentioned. We accordingly refer- 
the case to a Full Bench under r.5 of 
Ch, VII of the High Court Rules, Appel- 
late Side. 

Mr. L. P.B. Pugh (with him Babu Pra- 
fulla Chandra Chakravarit), for the Ist 
Party. 

Babu Dwijendra Krishna Dutt, for the 2nd 
Party. 


JUDGMENT OF THE FULL 
BENCH. 


Walmsley, J.—The question referred 
is whether the provisions of s. 360, Cr. P. 
CŒ., are applicable to an enquiry under 
s. 145, Cr. P. ©. The difficulty arises from 
the requirement that the deposition of each 
witness should be read over to him in the 
presence of the accused, if in attendance, 
or of his Pleader, if he appears by Pleader, 
and the question for our decision becomes 
nothing more than this, viz., whether per- 
sons against whom proceedings under s. 145, 
Cr. P.C., have been initiated are accused 
within the meaning of s. 360, Cr. P. C. 

The word “accused” is one of the words - 
that have not been defined in any Statute. 
Our attention has been drawn to various 
decisions in which a definition has been 
attempted. For the purpose for which 
those decisions were given, they may be 


(2) 86 Ind. Cas. 979; 29 O. W. N. 475; 410.L./, 
357: 26 Or. L. J. 915. 
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. accepted as correct; but I do not think it 
necessary to. consider whether the defini- 
tion may ,be regarded as satisfactory for all 
purposes, for to my mind they have been 
rendered obsolete by the changes intro- 
-duced in s. 340, Cr, P. ©., by Act XVIII 
of 1923. That section, before the amend- 
ment, ran: “Every person accused before 
any Criminal Court may of right be 
defended by a Pleader.” | It now runs: 
“Any person accused of an offence before 
a -Criminal Court, or against whom pro- 
ceedings are instituted under this Code in 
any such Court, may of right be defended 
by a Pleader.” The second clause says 
. that “Any person against whom proceed- 
ings are instituted in any such Court under 
s. 107, or under Ch. X, Ch. XI, 
Ch. All or Ch. XXXVI, -or under 
s. 552, may offer himself as a witness in 
such proceedings.” The first clause re- 
cognises two classes of persons who may 
be before a Court, those who are accused 
of an offence, and those against whom pro- 
-ceedings under the Code are instituted, 
and the second clause emphasises the dis- 
tinction by enacting that many of those of 
the second class may offer themselves as 
witnesses in such proceedings. In my 
judgment the effect of this amendment is 
to narrow the meaning of the word “ac- 
cused” and to limit to those who are ac- 
cused of an offence. Withall deference 
to.those who take a different view. “I do 
not think that any of the alarming re- 
sults which they picture will follow from 
attributing to the word “accused” the 


narrow meaning. As for the suggestion. 


that the provisions of s. 360, Cr. P. ©., 
will cease to apply to evidence given in 
proceedings under s. 145, Cr. P.O, I see 
no difficulty in reading the first clause’ of 
s. 360 as meaning that the evidence is 
to be read over to the witness in the pre- 
sence of the accused if there is one, that 
is to say, in proceedings under s. 145, 
Cr. P. C., to each. witness must be read 
over the deposition which he gives, but it 
will not be necessary that either the parties 
to the proceeding or their Pleaders should 
be present, < 

This view is, I think, in accordance with 
the provisions of the law, and it has in its 
. favour that it avoids the immense practi- 
eal difficulties that might result from the* 
‘ other view, and that it does not demand 
in summary proceedings as to possession a 
more elaborate procedure than is prescribed 
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for the civil proceedings which will finally 
determine questions of title, 

My answer to the Reference, therefore, 
is that the provisions of s. 360, Cr. P.O, 
do apply to proceedings under s. 145, Cr, 
P. O., subject to the qualification that in 
proceedings under that section there is 
no accused whose presence at the reading of 
the evidence is necessary. 

Greaves, J.—I agree with the judg- 
ment just delivered by my learned bro- 


‘ther Mr, Justice Walmsley and with the 


reasoning on which it is founded-and I 
do not think it necessary to deliver a sepa- 
rate judgment. l 
Cuming, J.—The question that has 
been referred to the Full Bench is whe- 
ther the provisions of s, 360, Cr. P. C. are | 
applicable to an enquiry held under s. 145, 


.Cr. P. C., or in other words, to proceed-. 


ings under Ch. XJI, Cr. P. C. | 

I would answer the question in the 
negative and hold that s. 360 has no 
application whatever to proceedings under 
Ch XII, the Chapter in which the s. 145 is 
found. Section 360 provides that (1) as the 
evidence of each- witness taken under 
s. 306 or s. 357 is completed, it shall be 
read over to him in the presence of the ac- 
cused or of his Pleader, if he appears by 
oo and shall, if necessary, be correct- 
ed. 

This is. the material portion of the sec- 
tion which we now have to_consider. The 
argument which has been put forward to 
us is ,that the expression’ “ accused” in 
the section includes the “parties” referr-. 
ed to in Ch. All and that it is in 
their presence that the evidence must be 
read over to the witness and further that 
even if they cannot be considered as ac- 
cused still so much of the section as re- 
lates to the reading over tothe witness must 
be complied with. 

In my opinion the expression “accused's 
in s. 360 cannot and does not include 
the parties referred ‘to in Ch. XII, 
neither does the section contemplate that 


.In cases coming under Ch. XII so much 


of. the section must be complied with as 
relates to the reading over of the evidence 
to the witnesses. 

I shall deal first with the contention that 
the expression “accused” in s. 360 ia- 
cludes the parties to a proceeding under 
Ch. Xıl. The learned Vakil bas con- 
tended that an accused person is a person 
over whom the Magistrate or other Court - 
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is exercising jurisdiction and in support 
of this argument he relies on the case 
of Jhoja Singh v. Queen Empress (3) 
which followed the case of Queen-lim- 
press v. Mona Puna (4). These de- 
cisions undoubtedly support the learned 
Vakil’s contention, but with great res- 
pect to the learned Judges tocarry this 


definition to its logical conclusion would 


involve some startling results. For in- 
stance, the Court clearly exercises juris- 
diction over a witness for it issues a sum- 
mons on him and if he disobeys can issue 


a warrant and arrest him and punish him - 


for disobeying the summons. This, I 
presume, is exercising jurisdiction over him. 
So a witness isan accused, _ ; 

Section 342 (2) says an accused shall not 
render himself lable to punishment for re- 
fusing to answer such questions or giving 
false answers to them and further no oath 
shall be administered to an accused. There- 
fore, no oath can be administered to a wit- 
ness and also being an accused he cannot 
' becompelled to answer any question nor 
can he be prosecuted for giving false 
evidence. Yet s. 5 of the Indian Oaths 
Act (X of 1873) provides that oath shall 
be made by the following persons: all wit- 
nesses, that is to say, all persons who 
may lawfully be examined or given or be 
required to give evidénce- by or before any 
Court. 

Further, a witness who refused to take 
an cath or answer any questions may be 
punished under s. 178 ands. 179, Indian 
Penal Code, and he may be punished under 
s. 193 for giving false evidence. To take 
yet another test,a Juror is clearly a per- 
son over whom the Court exercises jurisdic- 
tion. He attendsin obedience to a sum- 
mons, he cau be punished for néglecting to 
attend. He is, therefore, according to the 
defintion, an accused person, so no oath 
my be administered to him. 


Yet s. 281, Cr. P. C., provides that he 
shall be sworn under the Indian Oaths Act. 
lt is not necessary to further labour 
these - points. I need only say with 
great respect tothe learned Judges that 
1 am not prepared to accept a definition 
which fails on the simplest tests being 
applied to it. The Code itself has not 
defined the expression “accused” possibly 
because the meaning of the term is so well- 


` (3) 23 O. 498; 12 Ind, Dec, (N. 8.) 328. 
(4) 16 B, 661; 8 Ind, Dec, (x. s.) 919. 
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known in ita relation to ciriminal Jaw that - 
it requires no definition. 

- I would define an “accused” as a per- 
son charged with an infringement of the 
law for which heis liable if found guilty 
to be punished. Turning now to the 
Code itself, which perhaps is the safest 
guide, in Ch. XII we never find the 
expression “accused.” The persons con- 
cerned are always referred toas parties 
and s. 145 (7) provides for the substitution 
of a party’s legal representative on his 
death. I am not aware that the legal re- 
presentative ofa person accused of any of 
the offences known to the Penal Code can 


"be substituted for him on his death. 


In other parts of the Code, for instance, 
Chs. XVII, XIX, XX, XXI, XXII, XXIII 
which deal with trials and enquiries pre- 
liminary ‘to commitment the expression 
“accused” is always used to denote the per- 
son: proceeded against. 

‘Let us, however, for the sake of argument 
presume thatthe expression “accused” in 
s. 360 includes the parties to a proceeding 
under s. 145 and see what remarkable re- 
sults will follow. 

Presumably all the parties would be 
accused and, therefore, the evidence would 
have to be readoverin the presence of all 
of them. In many cases there are a very 
large number of parties. Still ifthey were 
present in the Court it might be possible. 

But it must be remembered that the 
parties to a proceeding under s, 145 need 
not attend nor can they be compelled to 
attend nor ifthey choose to attend can they 
be compelled to remain. How would the 
evidence beread overin the presence of 
those who did not attend ? 

Moreover, those who did attend could 
prevent the evidence of their opponents 
being read over in their presence by at once 
leaving the Court- when it was attempted 
to read over the evidence in their presence, 
The result obviously would be that no pro- 
ceedings under s. 145 could be carried 
out foreach party could render them im- 
possible. Section 145 (4) provides that-the 
Magistrate shall receive all evidence ag 
may be produced and take such further 
evidence as he thinks necessary but any 
party could, if s, 360 applies to the Ch, 
XII, render the taking of any evidence im- 
possible, The Legislature clearly Gould 
not contemplate such an absurdity and for 


. this reason deliberately omitted “parties” 


from s. 860, Attempts have been made 
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to argue that the Code makes a distinction 
between accused persons and that the ex- 
pression “accused” may be divided into 
two branches, persons accused of an offence 
and any person against whom proceedings 
are instituted under s. 107 or Ch. X, 
Chs. XI, XII, XXXVI or s. 552 and re- 
liance had been placed on s. 340 (1) and 
(2) where these two classes of persons 
- are referred to. But this argument will 
not stand the simplest test. In s. 312 the 
expression used is “accused” which would 
presumably include both the branches, 
viz., persons accused of an offence and par- 
ties to proceedings unders. 145, No oath 
shall be administered to an accused and, 
therefore, no oath can be administered toa 
party to a s. 145 proceedings. Yet s. 340 (2) 
provides that a party may offer himself as a 
witness. : : 

Section 5 ofthe Indian Oaths Act pro- 
vides that an oath shall be administered to 
witness. It isnot necessary to elobarate 
this point further. A very little considera- 
-tion will show at'once the absurdities into 
-which we are led if we accept the ex- 
pression “accused” ins. 360 as including 
the parties to-a proceeding under Ch. 
XII. - Iam, therefore, of opinion that the 
expression “accused” as used in s. 360 does 
-not include the parties to a proceeding 
under Oh. XII. 

It has also been argued that even if the 
„expression ‘‘accused” as used in s. 360 
does not -include the parties to a proceed- 
ing under Ch. XII, still so much of the 
section must be observed in.such proceed- 
ings as relates to the reading over to the 
witness. That’ is to say, the evidence must 
be read over to the witness. I do not agree 
with the contention for the simple reason 
that it does not appear to me that the sec- 
‘tion requires it. 

The line of argument is that the Legis- 
lature enacted thesection for the protec- 
‘tion of the witness as wellas of the accus- 
ed and, secondly, that unless: the evidence 
is read over the witness cannot be prose- 
cuted for perjury. The two arguments it 
will be seen are mutually destructive, for 
obviously if a witness, if the evidence were 
not read over to him, could not be prose- 
cuted for perjury he would befar better 
protected than if the evidence was read 
over to him sothat if necessary he could 
pe ‘prosecuted. It is always dangerous to 
-attempt to speculate as to what was or was 
not the intention of the Legislature in 
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enacting any particular section of an Act; 
The Judge is liable to attribute to the 
Legislature what he himself thinks should 
have been their intention and so twist the 
section to fitin with his own views as to 
what he thinks it ought to mean, Probably 
the safer course is to hold that the Legis- 
lature intended exactly what it says. In 
the present s. 360 the Legistature provides 
that the evidence shall de read over 
in the presence of the - accused. If 
if contemplated that if there was no 
accused it should still be read over to the 
witness it would have said so. We cannot 
presume that the Legislature is ignorant of 
the provisions of the Code thatitis enact- 
ing oramending. The next argument is 
that unless the evidence is read over to 
the witness he cannot be prosecuted for 
perjury. J admit I cannot follow this: argu- 
ment. A prosecution for giving false evi- 
dence is based on the statement the person 
made in Court, This can be proved by 
many ways, e. g., by oral evidence or the 
written record of what he said. Section 80, 
Evidence Act, would still apply to sucha . 
record even though it had not been read 
over to the witness if the law did not 
provide that it should be read over to 
him. There is no particular virtue to be 
attached to the process of reading over the 
evidence to the witness as any one who has 
had any practical experience of the opera- 
tion realises. In the High Court Sessions 
trials the evidence is never read over and 
up toa shorttime ago the only record if 
it was the Judge's note.: Yet I never heard 
it suggested that a witness who gave false 
evidence in the High Court Sessions could 
not be prosecuted. Neither is tho evidence 


- read over to the witness In summons cases 


or in any case tried by a Presidency Magis- 
trate. — 
A further argument has been put for- 


ward that s. 360 comes after s. 359 and - 


g.357. Section 356 deals with the manner of 
recording evidence in enquiries under Chs. 


“XU and XVIII and also in trials before the 


Court of Sessions and Magistrates and it is 


‘argued that s. 360 refers to the evidence 


of each witness taken unders. 356 or s. 357 
and as the evidence in proceedings under 
Ch. XH are taken under s. 356, therefore, 
s. 360 must apply to evidence taken in 
proceeding under Oh. XII. Ido not think 
this is correct. | 

Section 356is merely more general than 
s, 360, Section 360 refers to one branch of the 


\ 
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evidence taken under s. 356, viz., in case 
where thereis an accused person. The reason 
for the distinction is clear. These proceedings 
under Ch. XII are quasi-civil proceed- 
ings to determine who shall be the plaintiff 
and who the defendant In the civil suit and 
to prevent breaches of the peace. 

No title is decided and no one’s life or 
liberty is in question. They were intend- 
ed to be summary proceedings and not 
elaborate civil suits into which they are 
sometimes allowed to be converted. 

I am, therefore, of opinion that s. 360, 
Cr. P. C., has no application to proceedings 
under Ch. XII, Cr. P, C. My learned brothers 
Walmsley and Greaves, JJ., are of opinion 
that there should be a partial compliance 
and the evidence should be read over tothe 
witness. Although I am unable to agree, 
at the same time I do so far agree 
with them that if the deposition had to be 
read over the parties not being accused 
are not entitled to be present nor is their 
presence necessary when the evidence is 
read over. 

Mukerji, J.—The question which arises 
upon the case referred tous underr. 5 of 
Ch. VII of the High Court Appellat Side 
Rules is whether the provisions of s. 360 of 
Cr. P. C. are applicable to an inquiry held 
under s. 145, Or. P. C. 

In my judgment in the case of Hira Lal 
Ghose v. Emperor (5) I have endeavoured to 
show that s. 360, Or. P. C., is intended not 
only to protect the witness but also to safe- 
guard the interest of the accused, and that 
the failure to observe its provisions may 
materially affect theewitness and may also 
deprive the accused of a very valuable right 
which the law secures forhim. The ques- 
tion which arises in this Reference is whe- 
ther these salutary provisions were intended 
to apply toan inquiry held unders. 145, 
Cr. P. C. 

The mode of recording evidence in an 
inquiry under s. 145, Cr. P. C. is perscribed in 
s. 356, Or, P. C. That section expressly lays 
down thatin inquiries under Ch. XII 
and s. 145 is one of the sections in that 
Chapter—the evidence of each witness is to 
be taken‘ down in extenso as contra-distingu- 
ished from merely making a substance the 
reof as prescribed ins. 355, Cr. P. ©. Section 
369, Cr. P. C., provides for the procedure to 
be followed in regard to the evidence record- 

(5) 83 Ind. Cas. 905; 520. 159; 28 C. W. N. 968; 
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224, 


NARENDRA OHANDRA RUDRA PAL V. SABARALI BHUTYA, ? 


749 
ed under s. 356 and makes no reservation or 
exception in respect of evidence recorded 
under the section in the case of inquiries 
under s. 145, Cr. P. C., Prima facie, therefore, 
s. 360 would seem to apply to inquiries held 
under s. 145, Cr. P. C. Itis said, however, 
that there is a difficulty in applying s. 360 
to an enquiry unders. 145 by reason of the 
provision therein that the reading over of 
the deposition o the witness should be in 
the presence of tthe accused, if in attendance, 
or of his Pleader, if the accused appears 
by a Pleader. The objection in substance 
is that the term “accused” is not appli- 
cable toa party toa proceeding under s. 145, 
Cr. P. C. I propose to deal with the grounds 
upon which this objection is based: but be- 
fore I do so, I should like to observe that 
even if it beassumed that the objection is 
well-founded. [can see no appreciable reason 
why so much of the section should not be 
held to be applicable as can possibly be 
applied, that is to say, why the evidence 
when completed should not be read over to 
the witness himself on the footing that 
there is no accused either in attendance or 
appearing by Pelader. f 

In several reported decisions to which 
our attention has been drawn a view has 
been expressed that in certain sections of 
the Cr. P. C. the word “accused” has been 
used in its wider significance as mean- 
ing a person over whom a Criminal Court 
is exercising jurisdiction. This view is 
considered by some to be unsound as 
then the word “accused” would include a 
witness ora juror, becausea Criminal Court 
exercises jurisdiction over witnesses and 
Jurors as well. According to them the word 
“accused” wherever it has been used in the 
Code, must be taken to mean a person 
charged with an infringement of the law 
for which, if convicted, he is liable to be 
punished. With all respect to those who 
are of this opinion, I do not think that this 
objection needs any serious consideration as 
it is quite clear that the learned Judges used 
the words “jurisdiction” in a sense wholly 
different from what has been understood 
by the critics. “Jurisdiction” of a Court may 
have to be considered with reference to 
various matters, and its meaning and import 
varies according to the matter with refer- 
ence to which it is considered. For instance, 
inthe case of a Criminal Court, it exercises 
jurisdiction over a particular local area in 
respect of certain offences, in cases of pro- 
ceedings ofa particular kind, as against 
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persons parties thereto, as regards witnesses 
with regard to Jurorsor Assessors or others 
who may have to assist in the administra- 
tion of justice, or in relation to other 
matters. The conception of juris- 
diction in each of these instances is funda- 
mentally distinct from that, in the other. 
The definition perhaps is not scientific but 
its meaning is quite clear. It means that 
the word is used in its wider sense as 
meaning not merely persons who are accus- 
ed of having committed offences, and who 
ave, therefore, accused persons in the 
narrower sense of the expression, but in- 
cludes also persons against whom some 
accusation or allegation has been made or 
some information has been received, by 
reason of which the Criminal Court is 
called upon to take action. In its wider 
sense it would include not merely persons 
accused of offences before a Criminal 
Court but also persons against whom pro- 
ceedings are instituted under the Cr. P. O. 
in any such Court, 

It is said that this wider meaning can- 
not be attributed to the word “accused” 
for the following reasons: (7) the word 
“accused” does not find a place in Ch. XII, 
(ii) there is no machinery for enforcing 
the attendance of a person who is a party 
to a proceeding under s. 145, Cr. P. C., 
and so there may be cases in which he 
will neither attend nor appear 
by a Pleader, and a criminal trial or 
enquiry in which the “accused” is absent 
is an anomaly which cannot be permitted; 
and (iii) in a case under s. 145 the several 
parties will all be in the position of 
accused persons so that the proceeding 
will then be a.proceeding with no com- 
plainant but only accused persons. 

As regards (i), it would appear that the 
expression “accused person” does not find 
mention in Ch. VIIJ as well; and the 
logical effect of this process of reasoning 
will be to hold that persons who are dealt 
with under the preventive sections in that 
Chapter are also not accused persons, 
This is a view which was propounded by 
this Court in the almost solitary decision 
in the case of Binode Behari Nath v. 
Emperor (6), the authority of which sitting 
as a member of this Bench Iam not pre- 
pared to accept as binding. That deci- 
sion, in my opinion, does not lay down the 
law correctly. With all respect to the 

($) 8l Ind. Oas. 909; 50 O. 985; (1924) A. I. R. (C) 
392; 25 Cz, La, J. 1085, 
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learned Judges who decided that case, I 
must say I do not agree with the reasons 
given by them and the decision is against 
a consensus of authority the weight of 
which is overwhelming. It certainly 
seems somewhat repugnant to one’s con- 
ception of an accused person to think that 
a person who can be arrested, detained in 
custody, puton bail, restrained by imposi- 
tion of an order for furvishing security and 
sent to prison in default thereof—a person 
whose liberty may be curtailed or taken 
away in this way—is not an accused person 
and, therefore, not eligible to such rights, 
privileges and protection as an accused 
person may have under the law. The 
absence of the word “accused” in Ch, XI, 
therefore, in my opinion, affords no 
criterion, As regards (ii), inquiries under 
the Cr. P. C. and trials held for offences 
under some special laws, in the absence 
of accused persons, are not unknown; they 
are criminal inquiries aud trials all the 
same. If there is no attendance by the 
accused or appearance by Pleader on his 
behalf that part of s. 360 cannot possibly 
be observed, but that is all that it comes 
to. This is what happens when evidences 
is recorded under s. 512, Cr. P. C. This 
again is what happens when the trial 
or the inquiry is held in the absence of 
the accused, his attendance being dispensed 
with under s. 540 A, Cr. P. ©., in a case 
in which he is represented by a Pleader; 
it should be remembered that in such a 
case the Pleader only represents him 
but he does not appear by the Pleader 
as he does under s. -205, Cr. P. C. As for 
(iii), I do not see why all the disputing 
parties should not be`considered as belong- 
ing to the category of accused persons; 
and after all, it is not necessary in a 
criminal trial or inquiry that there should 
always be present in the proceedings a 
complainant or somebody who is in the 
position of a complainant; for what happens 
when a Magistrate takes cognizance of an 
offence of his own knowledge or suspicion 
under cl. (e) of s. 190, Cr. P.C? These 
objections, In my opinion, do not militate 
against the view that the parties under 
s. 145, Cr. P. C., may be regarded as 
accused persons. 

Another objection which is said to be 
more serious is based upon the provisions 
of s. 340 as recently amended. It is said 
that a person against whom proceedings 
under Ch, XII are instituted may now offer 
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himself as a witness in such a proceeding 
and consequently that we shall be landed 


in this position that an. accused” person ` 


will be competent to be examined as a 
Witness and yet no oath shall be admi- 
nistered to him under the law. In my 
opinion no difficulty need be felt on the 
ground that the accused person will have 
to be examined as a witness, for itis not 
a compulsory examination but such exami- 
nation will be held only if the person 
himself offers to be examined as a witness. 
The Legislature simply removed in the 
case of some particular classes of accused 
persons a disability, which ordinarily 
attaches to accused persons, and they put 
it in that way in ‘their statement of 
objects and.reasons for the amendment. 
The accused was at one time not a com- 
petent or compellable witness under the 
English Common Law but the position has 
now greatly changed in consequenze ofa 
series of statutory provisions. The Indian 
Legislature is gradually making an advance 
in that direction. The further objection, 
namely, that in this view, such a person 
will be a competent witness, if he offers 
himself as one, and yet will not be able 
to be examined on oath, assumes that the 
word “accused” is used in the same sense 
in all parts of the Code and that it is 
used in the same sense in the Indian Oaths 
Act. For the latter assumption there is 
“no foundation; and as regards the former 
I ‘propose to examine whether it is correct 
to assume that the word is used in one 
and the same sense in all parts of the 
Cr. P. O. 

In the Codes of 1861 and 1871, the word 
“accused” and the expressions ‘accused 
person,’ “person accused of an offence,” 
‘person charged with an offence’ and 
“offender,” were used without anything to 
indicate that any distinction was meant, 
The same was the state of things, though 
not quite so largely, in the Code of 1882. 
In the Code of 1898 a person against 
whom an order for maintenance was 
applied for was designated an accused 
person and it was provided that he might 
tender himself as a witness, and that in 
such a case he should be examined as 
such [s. 488, sub-ss. (7) and (9) of Act V of 
1898]. Act V of 1898 was an Act to consolidate 
and amend the law relating to Criminal 
Procedure. The Acts of 1923. were merely 
amending Acts. The policy of the law 
has to be gathered from a study of the 
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Act of 1898 with the aid of such light as 
may be afforded by the amendment subse- 
quently made thereto. In the face of the 
provision contained in sub-ss. (7) and 
(9) of s. 488 of Act V of 1898 to which 
I have just referred it cannot possibly 
be contended that the Legislature used 
the expression “accused person” in all 
parts of the Code in the narrower sense 
of meaning a person accused of an offence. 
This conclusion is further supported by a 
consideration of the amendments introduc- 
ed in 1923 in at least two places, Ins. 340 
the words in the Code of 1898 were “Every . 
person accused before a Criminal Court,” 
They have been substituted by the words 
“Every person accused of an offence before a 
Criminal Court ‘or against whom proceed- 
ings are instituted under this Code in any 
such Court.” This tomy mind clearly shows 
that an “accused person” is not identical 
with a “person accused of an offence;” and 
Ican find no reason to hold that the word 
“accused, when it was used in the Code of 
1898 and where it has retained its place 
after the amendment, may not include both 
the classes of -persons mentioned above, 
unless there is something in the context 
repugnant to that meaning. The other in- 
stance is still more clear. In s. 436 of the 
Code of 1898, the words “any accused person 
who has been discharged” have been altered 
to “any person accused of an offence who 
has been discharged.” This also in my 
judgment shows that where the word has 
not been altered it is capable of the wider 
meaning. Reference may also be made in 
this connection to s. 499 which applies not 
merely to persons accused of an offence but 
also to those dealt with by Ch. VIII of 
the Code, and the marginal note to that 
section runs as “Bond of accused and 
sureties.” In the Chapter dealing with 
enquiries in trials relating to offences the 
word “accused” wherever .it occurs neces- 
sarily means a person accused of an offence, 
In the case of general provisions relating 
to enquiries or trials,in such of them as 
relate to procedure applicable to all pro- 
ceedings under the Code, the word “accus- 
ed,” in my opinion, is used in its wider 
significance unless the context suggests a 
narrower meaning. I Can see nothing in 
s. 360 which suggests the narrower meaning 
and, in my opinion, it will not be right to 
restrict the meaning of the section in that 
way. The Code does not define the word 
and the Legislature does not say that it is 
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to be taken in the same sense wherever it 
has been used in the Code. The word has 
no well-defined or recognised meaning .in 
other systems of law, the word “defendant” 
being more often used instead of the word 
“accused.” To build an argument on a 
supposed policy on the part of the Legisla- 
ture when really there is none and to as- 
sume a uniformity and on such assumptiou 
to attempt to explain away diversity is, in my 
opinion, fallacious. With regard to other mat- 
ters as well dealt with by the Code there is 
diversity and it is futile to attempt to evolve 
a consistent scheme. J have dealt with one 
such instance in the case of Bahadur Molla 
v. Emperor (7). 

To put the narrower interpretation will 
lead us to absurdities and in a way revolu- 
tionise thesystem of Criminal Procedure. 
give a few instances, A part of s, 344 will not 
apply with the result thatit will be permissi- 
ble to remand a person in custody against 
whom proceedings under the preventive sec- 
tions have been taken for any length of time. 
Section 361 will not apply; theinterpretation 
of the evidence given in a language which 
the person proceeded against does not under- 
stand will not be necessary, and the inquiry 
heldin that manner will be opposed to all 
principles of criminal jurisprudence. Section 
362, sub-s. (2-A) willnot be applicable, andno 
memorandum of the statement of the person 
will have to be made though the case is an 
appealable one, and the Appellate Court 
will have to deal with the appeal not know- 
ing what the appellant had stated in his ex- 
amination. Section 364 will not apply and 
there will be no provision forrecording the 
examination of such a person. A part of 
s.435 will not apply, and if such person is in 
confinement, no order for his release could 
be made by the District Magistrate pending 
the examination of the record by him, as 
s. 498 does not apply tothe District Magis- 
trate. Section 439, sub-s. (2) will not apply and 
there will be no bar to the High Court sett- 
ing aside an order of discharge without 
hearing the party in whose favour it has 
been made as under s. 440 he will not 
have aright to be heard. Section 526, sub-ss. 
(5), (6) and (8) will not apply, and it will 
not be possible to make an order for 
furnishing bond, nor will any notice he 
necessary, and no adjournment of the in- 
quiry will be compulsory in spite of the 
notification ofan intention to move the High 


(7) 85 Ind. Cas, 135; 29 C. W, N. 151; 41 ©. L. J. 45; 
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Court for transfer. Section 367, sub-s. (6); 
provides that an order under s. 118 ors 123, 
sub-s, (3), shall be deemed a judgment, 
buts. 371 will not apply and the party dealt 
with by such an order will not be entitled 
toa copy of it. Section 383 will have no appli- 
cation, and there will be no provision for 
issuing a warrant for committing to jail a 
person who has failed to furnish the bond 
called for from him under the preventive 
sections. a 

Ido not see any reason why the limited 
meaning should he attached to the word so 
as to give rise to inconsistencies and diff- 
culties, some of which will have the effect 
of denying justice and others paralysing the 
administration of it. 

I am clearly of opinion, that the word 
“accused” has not been used in the same 
sense in all parts of the Code. The Code 
deals with procedural law anda Court has 
always inherent power to shape and mould 
its procedure in such a way as may be 
necessary to meet the requirements of each 
particular case or class of cases. In my 
opinion the word “accused” has been used 
in s. 360, Cr. P, C., in its wider significancy 
and the provisions of the section are ap- 
plicable to a proceeding held under s. 145, 
Cr. P. C., and the said provisions should, 
if practicable, be applied in their entirety 
to such proceedings. If, however, a party 
or the parties to the proceedings do not 
care to attend or appear by Pleader at the 
reading over of the deposition, there 1s no 
conceivable reason why so much of the pro- 
visions as it is possible to apply should not 
be complied with. 

In the present case it is not disputed that 
the provisions of s. 360, Cr. P, O., were not 
complied with, and the said provisions 
being mandatory the trial must be held to ~ 
have been .vitiated. Accordingly, In my 
opinion, the order passed by the learned 
Magistrate should be set aside. 

Chakravarti, J.—The question refer- 
red to the Full Bench for decision is stated 
in the Order of Reference in these words:— 
“Whether the provisions of s. 360, Cr. P. C. 
are applicable to an enquiry held under 
s. 145, Or. P. C.” At the very outset I must 
point out that the question before us 1s 
not what is the precise meaning of the word 
“accused” as used in s. 360, cl. (1) of Cr. P. 
C. This is necessary because it seems to 
me that any answer to the latter question 
may not furnish any definite answer to the 
question we are to decide although it ig the 
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use of this word in the section which has 
be to the divergence of views on this ques- 
ion. 

_ Now the Chapter in which s. 360 finds 
its place is Ch. XXV which purports to 
lay down. “The mode of taking or record- 
ing Evidence in Inquiries and Trials” 
The sections which follow are, therefore, 
of general application but, an- examination 
of these sections will make it clear that 
some of the provisions are of a limited 
application and that is owing to the use of 
the word “ accused” which has not been 
_ defined in the Code. 

I confess I do not see that the Legisla- 
ture by therecent amedment of s. 340 of 
_ the Code have in any way made the position 

clearer, 

The word “accused” used in s. 340 
before amendment was interpreted by this 
High Court and other High Courts to have 
a wider significance than the word has in 
common parlance in which an accused 
person is understood to be a person accused 
of an offence punishable under the law. 
To make the provisions of s. 340 of the 

Code applicable to the proceedings under 
Chs. X, XI, XII, ete, the word “ac- 
cused ” was read in a wider sense. By the 
amendment the Legislature have adopted 
the view expressed by the High -Courts, 
and with aview to make their meaning 
clear s. 340 was amended as follows :— 

Section 340.—(1) Any person accused of 
anoffence before a Criminal Court or against 
whom proceedings are instituted under this 
Code in any such Court may of right be 
defended by a Pleader. 

(2) Any person against whom proceed- 
ings are instituted in any such Court under 
s. 107, or under Ch. X, Ch. XI, Ch. 
XIL or Ch. XXXVI or under s. 552 may 
offer himself as a witness in such proceed- 
ings, 

Therefore “an accused ™ before amend- 
ment was understood to mean “ any per- 
son accused of an offence” and also a 
person as party to a proceeding under 
Chs. X, XI, etc. The Legislature have 
used the word “ accused “° in a number of 
sections in Ch. XXV after the amend- 
ments but without the qualification by 
adding the words “of an offence.” Can 
it not, therefore, be understood that the 
Legislature left the word to be interpreted 
` according to the context so as to mean one 
or the other thing, ; 
An examination of the sections of this 
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Chapter shows that the word as used in some 
of the sections means “a person accused 
a an offence” and cannot mean anything 
else, 

The word “accused” in s. 342, cl. (1), 
is undoubtedly used in its narrower sense: 
I may cite other section, namly, ss. 344, 
347, 348, 353, etc, in which the same limit- 
ed sense is intended. But thereare sections 
in which the word is used as it appears to 
me, in its wider sense. Section 340, Gr. P. 
C., as amended, provides that parties to pro- 
ceedings under the Code, other than those 
accused ofan offence, may give evidence 
in their own behalf but not parties under 
proceedings held under s. 110 of the Cr, P. C: 
Section 342 (4), Cr. P. ©. provides, asit did 
before amendment, that “no oath shall be 
administered to the accused.” In my opi- 
nion ifthe word “accused “in this sec- 
tion is limited toa person accused of an 
offence, a party to a proceeding who has 
not the benefit of s. 340 (2) will also lose 
the protection of this section. This could 
hardly be intended. To take other ex- 
amples s, 306, cl. (2) runs as follows :— 

“When the evidence of such witness is 
given in English, the Magistrate or Ses- 
sions Judge may take it down in that 
language with his own hand, and, ‘unless 
the accused is familiar with English, or the 
language of the Court is English, an authen- 
ticated translation of such evidence in the 
language ofthe Court shall from part of 
the record.” 

There is no reason to hold why a party 
in a proceeding under Ch. XII shall be 
deprived of the benefit of the provision of 
this section. 

Then s. 361 runs as follows :— 

‘‘(1) Whenever any evidence is given in 
a language not understood by the accused, 


and he is present in person, it shall be in- 


terpreted to him in openCourtin a language 
understood by him. 

(2) lf he appears by Pleader and the 
evidence is given in a language other than 
the language of the Court, and not under- 
stood by the Pleader, it shall be interpreted 
to such Pleader in that language.” 

If the word “accused” is understood 
here in its limited sense than a person who 
is a party to a proceeding under s. 107 or’ 
110, Cr, P. C. may be proceeded with with- 
out his understanding a word of the evi- 
dence. This could not have been intended 
whenitis borne in mind that these are 
general provisions for recording evidence, 
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It appears to me, therefore, that there 1s 
no difficulty in reading the word “accused” 
in both its wider and nairacwer sense ac- 
cording tothe context of the various sec- 
tions in this Chapter. 


_ Coming now tos. 360 I do not see any 
reason why it should not apply to pro- 
ceedings unders 145 in so far as the mode 
of recording of the evidence goes. The 
evidence has to be read over as the sec- 
tion requires and I do not see what practic- 
able difficulty canarise if the party, whether 
‘he is a person accused of an offence or not, 
takes part atthe time of reading that evi- 
dence over to the witness. If such a party 
does not appear that can create no 
practical difficulty. if any party to a pro- 
ceeding deliberately abstains from taking 
advantage of the safeguard provided by 
, this section, he cannot be heard to say 
that the recording of the evidence was 
irregular, because it was not read over 
to the witness in the presence of the ac- 
eused. On the other hand, the word “ ac- 
cused,” if limited to a person accused of 
an offence, will preclude amongst others 
parties to proceedings under ss. 107 and 110 
of the Cr P C. from watching the reading 
over of the evidence in which they are as 
vitally interested as a person accused 
of an offence. I do not see any cogent 
reason why this section which provides “the 
mode of taking or recording” evidence 
should be limited only to cases in which the 
party is a person accused of an offence. 

On the whole, therefore, my answer to 
the question put in the Reference isin the 
affirmative and I think the word “ accused” 
in s. 8t0 is not used in a limited sense 
but is used in the wider sense of the word. 


ORDER OF THE FULL BENCH. 


—The result of these judgments is that a: 


majority of the Court is of the opinion that 
the provisions of s. 360, Cr. P. C., do apply 
to proceedings under s. 145, Cr. P. C., to 
this extent at least that as the evidence of 
each witness is completed it must be read 
over to him. i 
The majority ofthe Court is of opinion 
that the parties to the proceedings are not 
“ accused,” and that their attendance at 
the reading over is not necessary. 
Regarding the particular case before us, 
our decision is that the Reference made 
by the learned Sessions Judge must be 
accepted and the order made by the Magis- 
trate in favour of the first party set aside 
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because the learned Magistrate does not 
pretend to have complied with the provi- 
sions of s. 360, Cr. P. C. even to the limit- 
ed extent indicated. 


ZK. Reference accepted. 


aman rae a ng 


ALLAHABAD HIGH COURT. 
CRIMINAL APPRAL No. 294 oF 1925. 
June 9, 1925. 

Present:—Mr. Justice Banerji. 

BRIJ BEHARI LAL—Accusgp—APPELLANT 
versus 
EMPEROR—REsPoNDENT. 

Penal Code (Act XLV of 1860), 38.75, 511—Convic- 
tion for attempt to commit ojffence---Enhanced punish- 
ment, whether can be inflicted. 

Under s.75 of the Penal Code itis only when an 
accused person is convicted of an offence under Ch. 
Nifor Ch. XVII of the Penal Code that he is liable 
to enhanced punishment. An accused person convict- 
ed of an attempt to commit an offence cannot be 
made liable to enhanced punishment under that 
seclicn. 

Ciiminal appeal from an order of the 
Add tional Sessious Judge, Aligarh, dated 
the 21st March 1925. 

Mr. I. B. Banerji, for the Appellant, 

The Government Pleader, for the Crown. 

JUDGMENT.—Brij Behari Lal has 
been convicted of an offence tocommit theft, 
and has under s, 75 of the Indian Penal Code 
been sentenced to five years’ rigorous im- 
prisonment by the learned Sessions Judge 
of Aligarh. The main contention before me 
is that when an accused person is convicted 
of an attempt to commit an offence, he 
cannot be made lable to enhanced punish- 
meut under s.75 of the Indian Penal Code. 
A reference tos. 75 clearly shows that only 
when an. accused is convicted of an offence 


under Ch. XII or Oh. XVII of the Indian 


Penal Code, that he is liable under the 
circumstances set out in that section to en- 
hanced ‘punishment. Now as the accused 
has beeh convicted not under Ch. XVII but 
under Ch. XXIII, in which s. 511 is to be 
found, theaccused cannot be punished for any- 
thing miore than what the law provides for, 
namely, half of the maximum term provided 
by s. 379, and he is not Hable to enhanced 
punishment under s. 75. Jam, therefore, 
of opinion that the sentence passed on the 
appellant is illegal. “He has been rightly 
convicted foran attempt to commit theft, 
and the maximum punishment that I can 
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give him under the seetion is 18 months’ 
rigorous imprisonment. I, therefore, set 
aside the sentence of imprisonment passed 
by the learned Judge and I direct that the 
appellant Brij Behari Lal he‘ sentenced to 
18 months’ rigorous imprisonment far an 
attempt to commit theft (ss. 379/511 of the 
Indian Penal Code), 


Z. K. Sentence altered , 


1 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPLICATION No. 39 or 1925. 

March 31, 1925. . 
Present :—Mr. Daniels, J. ©. 
Syed ALI ABBAS alias BANNE. SAHEB 
—~COMPLAINANT—-A PPLICANT 
versus i 
SUBBA SINGH AND ANOTHER—ÅCCUSED — 


OPPOSITE PARTY. | 

Penal Code (Act XLF of 1869), s. Lis—u. P. Exetse 
Act (IV of 1910), s. 53—Search carried out by Sub- 
Inspector without warrant—Reasons' not recorded— 
Criminal trespass—Intention, proof of. 

An offence -under .s. 443 of the Penal Code re- 
quires an intention either to commit an offence cr to 
intimidate or annoy the person in possession. 

The mere fact that an Excise Sub-Inspector omits 
to record his reasons as required by s. 53 of the 
U. P. excise Act for not first obtaining a ssarch 
warrant from a Magistrate, does not render him 
guilty of an offence under s. 448 of the Penal Code 
if he proceeds to carry out the search. 


Application for révision of the order of 
the Sessions Judge, Lucknow, dated the 
17th February 1925, confirming that of the 
City Magistrate, Lucknow, dated the JAN 
November 1924, - 

Mr. H.C. Dutt, for the Applitant 

ORDER.—The Sub- Inspector of Wazir- 
gung who is the opposite party in this case 
searched the applicant’s house for cocaine. 
It appears that he omitted to record his 
reasons as required by s. 53 of the Ex- 
cise Act for not first obtaining a search 
warrant from a Magistrate. On this the 
applicant filed a complaint against him of 
various offences ranging from defamation 
to dacoity. That complaint was dismissed 
under s. 203, Or. P. C., and as the Sessions 
Judge refused to make a reference to this 
Court the present application is filed in 
revision. The applicant’s learned Counsel 
does not insist on most of the offences con- 
tained in the application but urges that 
the real offence is one of criminal tres- 
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pass. Now admitting that it might be an act 
of trespass to enter the applicant’ s house 
without complying with all the formalities 
required by law a criminal charge under 
s. 448 requires something more. It re- 
quires an intention either to commit an 

offence or to intimidate, insult or annoy 
the person in possession. There is no 


indication in this case ofany such inter- 


tion and- the complaint was, therefore, 
rightly dismissed. I reject the present 
application. 


Z. K. Application rejected, 





CALCUTTA HIGH COURT. 
Re Suir No. 1452 or 1924, 
May 29, 1925. 
Present:—Mr. J ustice C. C. Ghose. 
A, H. SKONE AND ANOTHER -—DEFENDANTS 
APPLICANTS 
versus ` 


V.N. BASON Pr nies “Orvosien Parry. 


Contempt of Court—/urisdiction of Court to punish. 
for contempt—Ili-treatment of process-server, whether 
contempt. 


The jurisdiction to punish for contempt of Court 


is inherent in the Calcutta High Court as a Court 
of Record. But the Court always exercises its power 
of punishing a contempt with great forbearance and 
acts with scrupulous care. It is ordinarily chary 
of punishing people for contempt and when the 
occasion arises it deals with sueh questions in the 
interest of the public, bearing in mind that the 
greater the power it possesses, the more caution it 
is necessary to use in exercising it. In'other words, 
the. Court does not interfere where the offence is of 
a slight or trifling nature and it only interferes where 
there is a real “attempt to obstruct the course of 
justice. [p. 727, col. 2.] 

It is contempt of Court to assault, diirei or 
threaten a process-server engaged in his duty. The 
object in punishing for contempt where a process- 
server in the execution of his duty has been abused 
and assaulted is not to vindicate the dignity of the 
Oourt but to prevent undue interference with. the 
administration of justice. The law has armed the 
Court with the power and imposed on it the duty 
of preventing brevi manu and by summary proceed- 
ings any attempt to interfere with the administration 
of justice. It is on that ground and not on 
any exaggerated notion of the dignity of individuals 
that insults to witnesses, jurymen and process- 
servers are not allowed. The principle is that ‘those 
who have duties to discharge pursuant to orders of 
Court are protected by the law and shielded on their 
way to the discharge of such duties, while discharg- 
ing them and on their return therefrom in order that 
such persons may safely have resort to Courts of 
Justice and carry out their orders. [p. 727, col. 2; 
. p. 728, col. 1.] 


Wa 
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The Court does not and will not ordinarily take notice 
of mere rude behaviour on the part of the person 
against whom the allegation is made; the test is, did 
the person in question abuse ‘or maltreat the serving 
clerk while he was engaged in the execution of his 
duty. [p. 728, col. 1.] 

Mr.. S. K. Chakraburtty (with him Mr. 
A. N. Chaudhuri), for the Defendant. 

Mr. W. W. K. Page, for the Plaintiff. 


J UDGMENT.—This is a Rule calling 


upon the plaintiff Vernon Milward Bason 
to show cause why heshould not be com- 
mitted to Jail or otherwise dealt with for 
contempt of Court for having insulted one 
Ashit Kumar Pal, a clerk in the service of 
- Messrs. Orr, Dignam & Co., the Attcrneys 
for the defendant Anne Helen Skone in 
manner stated in the latter’s petition. 
The facts, shortly stated are as follows :— 


The plaintiff Bason instituted this suit: 


against the defendants A. H. Skone and 


another for damages for breach of a certain - 


agreement. The suit was dismissed with 
costs on scale No.2 on the 9th February 
1925. The defendants’ bill of costs was 


taxed and an allocatur was issued on the” 


2nd May 1925 fora sum of Rs. 5,827-4-0. It 
was served on Bason’s Attorneys on the 
Sth May 1925. On the 9th May 1924 the 
. defendant A. H. Skone took out a notice 
‘under O. XXI, r. 37 (1),C. P. C., signed by 
the Master of this Court requiring the 
plaintiff to appear in person before this 
Court on the 22nd May 1925 at 11 o'clock 
in the forenoon to show cause why he 
should not be committed to Jail in exe- 
cution of the clecree for costs passed against 
him on the 9th February 1925. Ashit Kumar 
Pal who as mentioned aboveis aclerk in 
the service of Messrs. Orr, Dignam & 
Co., was entrusted by the latter with the 
duty of effecting service of the said notice 
on Bason. Bason had been a client of 
Messrs. Orr, Dignam & Co, and was 
known to Ashit Kumar Pal. It appears 
that onthe 9th May atabout 2-30 p m. in 
the afternoon Ashit Kumar Pal called at 
premises No. 6-1, Moira Street where Bason 
resides, for the purpose of serving the said 


notice upon him, Bason occupies a faton: 


the first floor ofthe said premises. There 
were servants downstairs but they were 
not Bason’s servants and Ashit Kumar 
_ Pal went up to the first floor. He says 
that when he got to the first floor he did 
not find the front door of the sitting room 
of the plaintiff to be closed, the door was 


open anda purdah was hanging at the. 


SKONE V. BASON, 


| [88 I. O. 1925) 


entrance to the room. He found that 
Bason was sitting in a chair and reading 
a newspaper. Ashit asked him if he 
might enter and thereafter he entered the 
sitting room with Basons permission., 
He informed Bason of the purpose for which 
he had called and made over to him both 
the original notice under O. XXI, r. 37 (1), 
C. P.C. anda copy. (It may be noted in 
passing ‘that Ashit in his. affidavit states 
that he made over the original notice 
only to Bason) Bason read the notice and 
flung the papers at the floor. Ashit there- 
upon picked the papers from the floor and 
showed to Bason the original notice bearig 
the seal ofthis Court and informed him 
that if he refused to accept service he 
would affix a copy on the euter-door. Bason 
thereupon became very angry and called 
Ashit Kumar Pal a “damned: swine” and 
caught him by the throat and dragged 
him and pushed him towards the door so 
that he nearly fell down. Ashitstates that 
thereafter he affixed a copy of the said 
notice on the front door of the room. He 
came back to the office of his employers 
and reported the matter to the Head Court 
Clerk of Messrs. Orr, Dignam & Co., Babu 
Kali Prosanno Chakrabarty. The latter 
hearing what had happened took Ashit 
Kumar Pal to Mr. D. C. Banerjee, a member 
of the firm of Messre. Orr, Dignam « Co., 
who was in chargeof the case and report- 
ed the incident to him. Mr. Banerjee direc- 
ted that Ashit should make an affidavit 
setting out what had happened. It was 
a Saturday and the affidavit was not made 
till the Monday following. 

Bason denies the allegation made by 
Ashit Kumar Pal and his account of what 
happened on Saturday, thé 9th May, is as 
follows: “That on Saturday, the 9th 
instant, while I was resting in my sitting 
room (which is on the first floor of the pre- 


‘mises No. 6-1 Moira Street) I saw a person 


on the other side of the purdah at the 
entrance doorof my half flat. Not hav- 
ing my glasses on, I could not distinguish 
the person and called out “Who are you 
and what do you want?” I then gotup to 
go to the door but the man whom I had 
seen walked quickly into my room and 
informed me that he had a notice of the 
High Court to serve on me, I enquired 
of him if he was a Court Official. He repli- 
ed that he was a clerk of Messrs. Orr, 
Dignam & Co.,and thatit was not neces- 
sary fora Court Official to serve me with 
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the said notice. I read the said notice, 
handed it back to the said clerk and told 
him that it was quite unnecessary to take 
out the said notice, as I had been all along 
willing to pay the taxed costs and that I 
was unable to understand why sucha notice 
had been taken out. I requested the said 
clerk to take .it to my Attorneys, Messrs. 
B. N. Basu & Co., who would accept service 
on my behalf and who were in communica- 
tion with Messrs, Orr, Dignam & Co., then 
on the subject and had informed them 
that I would pay the taxed costs. I assur- 
ed him that there would be no trouble 
about the payment of the costs. . The clerk 
said “Yes sir, I will go to Messrs. B.N. 
Basu & Co., now.” There the matter ended. 
Bason produced an affidavit in’ support of 
his version by his khitmatgar Shaik Korban. 
There are affidavits by Mr. Banerjee and 
Kali Prosanno Chakrabarty stating that 
Ashit Kumar Pal on his return from ¢-l 
Moira Street reported to them that he had 
been abused and assaulted by Bason when 
he went to serve the said notice. 

There being on the affidavits a direct 
conflict of testimony, I directed that the 
deponents should be cross-examined before 
me and accordingly this was done and 
‘I have had an opportunity of seeing the 
deponents in the witness-box and of lis- 
tening to their respective versions of what 
happened on the afternoonof the 9th May 
last. Mr. 5. K. Chakraburtty, who appear- 
ed in support of the Rule, at first expressed 
his unwillingness to cross-examine Bason, 
as the latter was in the position of an accus- 
ed; but Mr. Page, who appeared for Bason, 
waived all questions of privilege and 
thereupon Bason was cross-examined by 
“Mr, Chakraburtty. Bason in his evidence 
stated that the conversation between him 
and the clerk, Ashit Kumar Pal, was in 
“very nice and amicable language through- 
out” and that the last conversation was on 
the landing outside the door and was quite 
friendly. Mr. Page has argued that having 
regard to the denial of Bason no order 
against him couldor should be made, and, 
secondly, that, assuming for the sake of 
argument that the allegations made by 
Ashit Kumar Pal are true, Bason has not 
committed contempt of Court. 

I desire to say at once that I accept un- 
reservedly as true the evidence of Ashit 
Kumar Pal. He was in the witness-box 
for some length of time and Iam bound to 
gay that he struck me as a witness of com- 
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plete honesty and truth. A great deal of 
criticism has been levelled on slender and 
minute points in his evidence; but 1 have 
heard nothing to induce me to doubt the 
correctness of his evidence. It follows that 
I disbelieve the evidence of Bason and of 
his khitmatgar and I can conceive of no 
reason whatsoever why this inoffensiveclerk, 
Ashit Kumar Pal, should have started a 
false case against Bason as is alleged by 
the latter's Counsel. It may be something 
difficult to choose between witnesses where 
there is oath against oath; but in my judg- 
ment having seen the witnesses in the 
box, itis not ‘difficult to make ont which 
side has told the truth. The question then 
arises whether what happened on the 9th 
May constitutes contempt of Court on the 
part of Bason. 

The jurisdiction to punish for contempt 
of Court is inherent in this Court as a 
Court of Record and without it, its con- 
stitution as a Court of Record would be al- 
together useless. But the Court always 
exercises its power of punishing for con- 
tempt with great forbearance and acts with 
scrupulouscare. It is ordinarily very chary 
in punishing people for contempt and when 
the occasion arises it deals with such ques- 
tions in the interest of the public, bearing 
in mind that the greater the power it 
possesses, the more caution it is necessary 
to use in exercising it. In other words, the 
Court does not interfere where the offence 
is ofa slight or trifling nature and it only 
interferes where there isa real attempt to 
obstruct the course of justice. Now from 
very early times, it has been held to be 
contempt of Court to assault, ill treat or 
threaten a process-server engaged in his 
duty. The cases on this point are numerous 
and they willbe found collected in,Vol. 16 
ofthe English and Empire Digest, pp, 32, 
33; Oswald on Contempt, Third Ed., p. 85, 
and Vol. VII, Halsbury’s Laws of lingland, 
p. 288. The object in punishing for con- 
tempt-where a process-server in the execu- 
tion of his duty has been abused and assault- 
ed is not to vindicate the dignity of the 
Court but to prevent undue interference 
with the administration of justice. As has 
been said the law has armed the Court 
with the power and imposed on it the duty 
of preventing brevi manu and by summary 
proceedings any attempt to interfere with 
the administration of justice. Itison that 
ground and not on auy exaggerated notion 
of the dignity of individuals that insults to 
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Witnesses, jurymen and process-servers are 
not allowed. The principle is that. those 
who have duties to discharge pursuant to 
orders -of Court are protected by the law 
and shielded on their way to the discharge 
of such duties, while discharging them and 
on their return therefrom in order that such 
persons may safely have resort to Courts of 
Justice and carry out their orders. Bearing 
the above in mind, I have no doubt in my 


mind that Basonhad been guilty of contempt 


of Court. J | 
With reference to Mr. Page's contention 


that inasmuch as the alleged circumstances» 


of contempt have been positively denied 
by Bason, this Court could not or would not 
punish him for the contempt. In this 
connexion I desire to quote the words of 
Shadwell, V. C., in the case of Emery v, 
Bowen (1). He said: “I raust observe that I do 
not admit that this isthe doctrineof the Court 
and in Peachey v. Peachey (unreported), I 
thought it right to commit the party and 
there was an appeal from my order to the 
Lord Chancellor and he affirmed the order 
and, therefore, I think that notwithstanding 
the positive denial of the party, it is the 
duty of the Court to look into all the affida- 
vits and see on which side the truth lies.” 
1 have, therefore, looked into the entire 
evidence and I have come to the conclusion 
indicated above. Mr. Pagesaidif I believed 
“the process-server then no one would be 
safe in Calcutta. This, if I may say so, is 
an argument of despair and I propose to 
take no notice of it except to remark 
that the statement of it carries its own 
appropriate answer. 
Beson might have been: guilty of cowardly 
and despicable conduct, but hecertainly did 
not prevent the serving clerk from affixing 
. a copy of the notice on the door of the 
. sitting room and, therefore, he has not been 
guilty of contempt of Court. Hach case 
must depend upon its own facts and while 
I agree that the Court does not and will 
not ordinarily take notice of mere rude 
behaviour on the part of the person against 
whom the allegation is made, the test is, 
did the person in question abuse or maltreat 
the serving clerk while he was engaged in 
the execution of his duty. In my opinion 
there can be one answer to this question on 
the facts of this case and thatin the affir- 
mative. It isintolerable that process-servers 
in the employ of Attorneys while engaged 
in the execution of their duties should be 


(1) (1836) 5 L. J. Ch. 349, 
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treated in fthe manner in which Ashit 
Kumar Pal was treated and in my opinion 
it would be an abdication of the functions 
of this Court to refuse to take notice of a 
case like the present one. Ordinarily in 
cases like this, an apology is tendered and 
the party found to be guilty of contempt 1s 
made to pay the costs. This was what happen- - 


_ed in the case of D’ Cunha v. The Alliance 


Bank of Simla, Ltd. (unreported), where a 
process-server named Bhusan Chandra Das 
in the employ of Mr. P. N. Sen, an Attorney 
of this Court, who had gone to serve a 
Rule on Messrs. Bird ‘& Co. was abused by 
ons Kenaram Laha, a cashier in the employ 
of Messrs. Bird & Co; at Chartered Bank 
Buildings in. Calcutta. The matter attract- 
edthe noticeof Mr. Justice D. Chatterjee, 
sitting as. vacation Judge, and ultimately 
owing to the importance of the case, the 
then Chief Justice, Sir Lawrence Jenkins, 
formed a Special Bench consisting of him- 
self, Mr. Justice Carnduff and Mr. Justice 
Chatterjee to hear the matter. The offend- 
ing parties apologized and thereupon by. 
their order, dated the 3rd November 1909, 
their Lordships held that it had been estab- 
lished that there had been contempt of 
Court and directed that the parties con 

cerned should pay the costs, In this case, as 
far as, I can find, the attitude of Bason is one 
of insolent defiance and untruthfulness. In 
these circumstances [ have very carefully 
considered what my judgment should be. 
I find as a fact on the entire evidence 
before me that Bason has been guilty of 
contempt of Court in’ having abused and 
assaulted Ashit Kumar Pal “while he was 
engaged in the duty of serving the said 
notice and I direct him to pay a fine of 
Rs. 200 and to pay the costs of this ap- 
plication. In default of payment of fine, 
Bason will be committed tothe custody of 
the Superintendent of the Presidency Jail 
for one week. 


Z. K, Order accordingly. 
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ALLAHABAD HIGH COURT. 
URIMINAL APPEAL No. 156 or 1925. 
April 16, 1925. 

Present :—Mr. Justice Boys and 
Mr. Justice Banerji. 

HASAN ALI AND OTHERS— APPBLLANTS 


VETSUs ; -` 


EMPEROR—RESFONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 164— 
Confession, recording of—Recording Magistrate, posi- 
tion of—Questions, whether can be put—Record of ques- 
tions—Duty of Magistrate. 

A Magistrate recording a statement ora confession 
under s. 164 ofthe Cr. P. O. is not absolutely pro- 
hibited from putting any question to the deponent 
but his position when recording such statement or 
confession is merely that ọfa recording Magistrate, 
and he isin no sense enquiring into the case and in 

“no sense an investigating officer. There is no justifi- 
cation for such a Magistrate to extract hy questions 
put to the deponent facts which the deponent has 
not spoken to before such Magistrate, and facis of 
which the Magistrate himself would only be aware 
because he has been supplied with some copy ofa 
statement which somebody else alleges the deponent 
has made and is willing to make again before the 
Magistrate, or unless he is prompted by somebody 
who is aware of such facts. Everything must, how- 
ever, depend on the nature of the question and the 
object of it and the mere fact that an answer was 
elicited by a question does not make the proceeding 
improper or the statement inadmissible in evidence as 
a confession. [p. 731, col. 1.] 

Under s. 164 of the Cr. P. C. a Magistrate record- 
ing a confession is bound to record every question 
that he puts to person making the confession. It is 
of great importance that this provision of the law 
should be obeyed otherwise it might be impossible to 
tell how far the deponent has deposed voluntarily to a 
matter and how far his statement was extracted from 

“him by questioning in the nature of cross-examination. 
[p. 731, col. 2.] : 

Criminal appeal from an order of the 
Sessions Judge, Gorakhpur, dated the 
14th February 1925. 

Messrs. Nehal Chand, J. M. Banerji and 
T. N. Chadha, for the Appellants. 
The Assistant Government 

for the Crown. 

J UDGMENT.—This appeal concerns a 
dacoity said to have been committed, and 
which was undoubtedly committed at the 
house of Bir] Raj Pandey in the village of 
Pipra Hamail in tha Gorakhpur District at 
some time inthe middle of the night of the 
27th-28th July 1924. The Police Station 
of Hata was five miles off and the first 
report was made at 10 a.m. on the 28th. 
One of the alleged dacoits Dukhi was cap- 
tured on the spot, and on the 31st of July 
he was taken before a Magistrate and 
made a confession recorded under s. 164 
of the Cr. P.C. and he has not retracted 


from that confession though he has filed 


Advocate, 
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an appeal from Jail. His uncle Nagri 
says. that he Nagri gave himself up after 
having consulted the karinda of his zemin- 
dar. He suggests that he was alarmed 
when he found that one of the dacoits, his 
nephew Dukhi was missing, and apparent- 
ly thought it advisable to consult the 
karinda as tothe best way of saving his 
own skin. On the other hand a constable 
takes to himself the credit of having arrest- 
ed Nagri because he noticed that he had 
injuries lt isnot really material to deter- 
mine which of these two versions is cor- 
rect, for the real important question is 
whether we can believe in substance the 
confession of Nagri recorded under s. 164 
on August the Ist. Two other of the 
appellants before us, Chilar and Palku, 
also made confessions on August 3rd 
and August 4th, which were recorded 
under s. 164 but which they have 
retracted. As a result of these confes- 
sions and of the subsequent investiga- 
tion 19 men were sent up for trial, of 
whom the learned Sessions Judge has con- 
victed 12 who are now the appellants be- 
fore us. One very important question 
which arose for decision in the case was 
as to whether this was an ordinary da- 
coity in which the purpose of one and all 
of the dacoits was to,loot, or whether it 
was an attack on the house of Birj Raj 
of which the motive was the personal 
animosity of aman called Nirhu, Mukhia 
of the village of Papra Hamail, and his 
Bir] Raj alleges that such 
enmity existed and it is admitted on all 
sides. It was due to the rivalry between 
Nirhu and Birj Raj for the post of .Mukhia 
when Mangal, the previous holder died. In 
this rivalry Nirhu had so far succeeded that 
he had been appointed. A number of wit- 
nesses, chiefly Birj Raj and those under his 
control in the sense of being members of 
his family or servants, named Nirhu and 
others of Nirhu’sfamily. Of those all have 
been acquitted with the exception of Munshi, 
who was a cousin of Nirhu, The fact how- 
ever, that Munshi has been convicted means 
that the question remains of some impor- 
tance as regards his case as to whether this 
was an ordinary dacoity, or whether it was 
due to personal animosity, even though a 
number of those taking part in the attack 
may have had no motive of enmity them- 
selves, and had merely joined for the sake 
of what they might be able to get out of it. 
One fact is clear that they got very little 
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out of it, if anything. No property of any 
sort or description has been recovered with 
the exception ofa hamel, which was said to 
have been found in a bagh close by, and two 
or three articles said to have been taken off 
the person of Dukhi when he was captured 
on the spot. According to the prosecu- 
tion evidence as appearing in the statement 
of the approver and the confessions of some 
of the accused, it would appear that the 
dacoits had very definite information that 
several gharas filled with rupees could be 
found buried under the cot of one of the 
women living in the house. No serious 
attempt appears to have been made to get 
at this money. The only evidence on the 
record pointing in this direction is that the 
Investigating Officer says that he found the 
ground at one place dug up in Musammat 
Gomti’s room. No attempt was made at the 
trial to get anything further out of the 
Sub-Inspector or out of the approver as to 
why, if it was known that the money was in 
a particular spot and the object of the 
dacoity was only loot, some of the dacoits 
at least did not go straight for that spot and 
make a serious effort to get it. Another 
feature of this dacoity is that there were 
at least 28 men who are said to have taken 
part in it, while the only men sleeping in 
the house of whom we. hear are Bir] Raj 
complainant his younger brother Rajendra, 
anda man called Gudri who was sleeping 
with them. Three women, of one of whom 
we hear nothing further, were sleeping in- 
side with two children. The story of the 
attack on the house really amounts to little 
‘more than the beating of Birj Raj and his 
brother Rajendra, and the snatching of some 
ornaments from the persons of two of the 
women. A number ofslight injuries appear 
to have been inflicted some of them appa- 
rently with a pointed weapon alleged to 
be a spear, but there was nothing in the 
nature of really serious injuries. On the 
other hand some of the dacoits themselves 
received spear wounds also of a minor des- 
cription, and apparently inflicted either 
with the spear that one of the party took 
with him and which was snatched from 
him, or with spears which the inmates of 
the house possessed. The whole occurrence 
described could not have taken really more 
than a minute or two before the dacoits 
fled upon the approach of the villagers. 
The whole incident to our minds indicates 
that it was ratherin-the nature of an attack 
on Birj Raj with a hope and expectation on 


HASAN ALI V. EMPEROR. 


[88 1. 0. 1923] 


the part of some of the assailants of getting 
some loot, rather than that of a determined 
dacoity for the purpose of loot and loot only. 
Further we find inthe statements of the 
approver and of the confessing accused 
indications that the dacoils were not old 
hands at the game, and were rather to be 


described as bad characters of a petty sort, 


and lastly we find that there is nota single 
previous conviction against any one of them 
of any serious offence of violence such as 
would permit the use of s. 75 of the Indian 
Penal Code, The general conclusion from 
these facts and the general impression that 
we have formed from the evidence on the 
record is that it is more probable that the 
origin of the attack is to be found in perso- 
nal enmity against Birj Raj and his house-: 
hold, rather than in the sole intention to 
loot. If we express ourselves in regard to 
this part of the case somewhat vaguely it is 
only because owing to the nature of the 
trial in the Sessions Court where no proper 
attention was directed to this point and 
where there are no reliable indications in the 
evidence on the record. 

The next point upon which we will com- 
ment is the statement of Nagri recorded 
under s. 164. We find that the Magistrate 
in recording that statement at first approach- 
ed it in a proper manner. He satisfied 
himself that the statement was of a volun- 
tary nature, and then proceeded to take it. 
Nagri detailed his whole story. He had 
come to within the last few lines of his 
statement when for the first time he men- 
tioned one of the present appellants before 
us, namely, Hasan Ali. He said: “In the 
morning I enquired from Bandhu, Jahangir, 
Hasan Ali, Sundar, Mundar and Muneshar, 
but they said that they had got nothing.” 
This was his first and only mention of Hasan 
Ali. The Magistrate then put him the 
question “you have mentioned above the 
name of Hasan Ali; did he also take part 
in the dacoity?” And the answer was “Hasan 
Ali also took part in the dacoity,” and the 
deponent went on to say further things 
about him. The Magistrate next asked: 
“what more do you want to state.” In 
reply to this very proper question the 
narrative given by the witness continues 
for some time, hut it very soon is apparent 
from the record of his statement, though 
question and answar are not recorded, that 
the Magistrate was beginning to ask him 
questions, and the further we go into the 
record of the statement, the more apparent 
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it is (questions and answers being some- 
times recorded) that the remainder of his 
deposition was solely elicited by questions 
put tothe deponent. The Magistrate him- 
self in his evidence has stated to the Court: 
“all the questions put to Nagri are not 
recorded,” It is manifest from the state- 
= ment that that is so. Strong objection is 
taken by Mr. J. M. Banerji particularly on 
behalf of Hasan Ali to this procedure. We 
think his objeclion is entirely justified. It 
would be going much too far to say that a 
Magistrate recording a statement or a 
confession under s. 164 cannot and should 
not ask a single question of the depo- 
nent. But it is equally certain that his 
position when recording such statement 
or confesion is merely that of a Recording 
Magistrate, and that he is in no sense 
enquiring into the case,and that heis in 
no sense an Investigating Officer. The 
whole object of the section is very clear. 
Such statements and confessions made 
to a Police Officer are not regarded as 
being made incircumstances which justify 
a Court under ordinary circumstances in 
relying upon the record of them and they 
cannot be ordinarily putin evidence. But 
it is desirable that if a witness is really 
willing tomake a statement, or a guilty 
person is really willing to make a cofession, 
that.a record of that should be made in such 
circumstances as may make it reasonably 
safe to rely upon it. We think, that the 
Magistrate,would be justified in, and ought 
in the ordinary performance of his duties, to 
clear upany matter which is ambiguous on 
the face of thestatement, but that he is 
wholly unjustified in extracting by ques- 
tions from the deponent fact which the 
deponent has not spoken to in his Court 
and facts of which the Magistrate himself 
wouldonly beaware because he has been 
supplied with some copy of a statement 
which somebody else alleges the deponent 
has made and is willing to make again be- 
fore the Magistrate, or unless he is prompt- 
ed by somebody who is aware of such 
facts. Everything must depend on the nature 
of the questioning .and the object of it, 
and the mere fact that an answer was eli- 
cited by a question, does not make the 
proceedings improper, or the statement 
inadmissible as aconfession. In the pre- 
sent caseitis clear that the deponent had 
left the matter of Hasan Ali ambiguous. 
He had already mentioned five men as 
amongst those who had taken part in the 
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dacoity. He then described himself as 
making an enquiry the next -morning 
about their share of the loot from these 
five men, and adding a 6th man. The 
Magistrate was quite right tonotice that 
the facts were left ambiguous as regards 
this 6th man, and he might very well have 
said to the deponent: “why did you ask 
Hasan Aliifhe had received any of the 
loot.” But the form of the question which 
he actually did put in a leading form “did 
he also take part in the dacoity’’ was 
open to exception. We have said enough 
to indicate the.nature of the questioning 
which we think is permissible under s, 164, 
and it is unnecessary to pursue the record 
of this statement further, for itis obvious 
on the faceof it that a very large number 
of the questions asked were not prompted 
by any wish to clear up an ambiguity, 
but were based on a knowledge of the 
statement which the deponent might be 
expected tomake, obtained from some record 
given to the Magistrate or from informa- 
tion supplied to him orally. It is clear 
that the questions were questions which 
could not have been prompted by anything 
which the deponent had himself said before 
the Magistrate. 

Another point on which the record of 
the statement is defective is that under 
s. 164 the Magistrate is bound to record 
every question that he asks. This he 
clearly did not do, and admits he did not 
do. It is of great importance that this pro- 
vision of the law should be obeyed, other- 
wise it may be impossible to tell how far 
a witness voluntarily deposes toa matter, 
and how far it was extracted from him by 
questioning even in the nature of cross-ex- 
amination. 

In this case we do not think that the 
irregularities we have mentioned should 
lead us in any way to reject the confes- 
sion, because the witness has given evi- 
dence on oath, and his confession is really 
only of importance as corroborating or con- 
tradicting that evidence given in Court. 
But the defects might very well under 
other circumstances have been of vital im- 
portance. oe 

We turn now to aconsideration of the 
case against each of the accused. As 
regards Hasan Ali the chief feature of 
the case is that he and his brother Bandhu 
are the only two Muhammadans who are said 
to have taken part inthis dacoity. This is 
nodoubtastriking feature. But we note first 
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ofall that Hasan Ali and his brother, if he 
was init, should not be regarded as being 
the only two Muhammadans of .a party of 
98, for it is not suggested that-they had any- 
thing to do with any others than the five 
men who are said to have come from Dumri. 
Even so regarded it is still urged that 
- they are not said to have been particular- 
ly brought by Nagri, who was no doubt the 
leader of the Dumri party. Both ofthese 
considerations deserve weight, but we do 
not find. that they are of sufficient weight 
to override the direct evidence given by 
the witnesses who name Hasan Ali. We 
should note that Bandhu has been acquit- 
ted. He wasthe elder brother of Hasan 
Ali. He may be said to have been acquitted 
on two grounds, one that Nagri and he 
had fallen foul of each other sometime be- 
fore the dacoity, and it would be quite 
conceivable that Bandhu’s name had heen 
put in by Nagri and by other at Nagri’s 
instigation. It is argued that the mere 
enmity which would induce Nagri toname 
Bandhu, would induce him to putin the 
name of Hasan Ali.. This is a fair argu- 
ment, butwe find that the name of Hasan 
Ali is not only mentioned by Nagri but 
the case of this man is distinguishable 
from that of Bandhu in that he is named 
in addition by Brij Raj, Gudri and Dwarka, 
while Bandhu was only named by Nagri 
and Qayamat. It is suggested that Brij 
Raj Gudri and Dwarka were naming 
Hasan Ali to please Nagri and that it 
was in the nature of a return for his 
attributing the dacoity to an organization 
carried out by Nirhu. In other words that 
Brij Raj said: “vou name Nirhu to 
please me, and I will name Hasan Ali to 
please you.,, But we think that if there 
had been any force in this contention. 
Nagri would have asked Brij Raj to name 
not Hasan Ali but Bandhu, or at any rate 


Bandhu as well as Hasan Ali. But we find in- 


fact that Brij Raj does not even suggest 
- that Bandhu was in the dacoity. We find 
ourselves, therefore, unable to reject the 
evidence of Nagri as corroborated by 
Brij Raj, Gudri and Dwarka. With the ques- 
tion of sentence we will deal later. 
Similarly inthe case of Sunder we find 
it impossible to reject the evidence of 
Udit corroborating that of Nagri. We 
give no weight to the confessions of 
Palku and Chilar who did not identify 
Sundar in Jail, nor to the evidence of Jan, 
who evidently did not give the Judge the 
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impression of being an honest witness. 
But we find nothing whatever to be said 
against the evidence of Udit. We have 
referred to the fact that Palku and Chilar, 
the two confessing accused, did not identify 
Sunderin Jail. The procedure was unusual. 
It would appear that the Police had on the 
2nd of August an idea, hope or expecta- 
tion, that Palku and Chilar would confess 
as they did in fact confess on August 3rd 
and 4th. They probably had further the 
idea that oneor both of them might be 
made into approvers. They may have 
wished to put the other accused upto be 
identified by these two men with a view 
to get these identification proceedings 
carried out very early and thereby streng- 
then their value ifthe men subsequently 
were madeapprovers. On the other hand 
they. may have desired to tie Palku and 
Chilar down very quickly after having 
brought some pressure to bear upon them. 
There is no sufficient evidence as the 
matter was not cross-examined upon 
to enable us to say whether this pro- 
cedure was excusable or reprehansible. We 
are more concerned now with. the actual 
facts, and while at first sight it would seem 
that the statements of Nagri and Udit must 
be received with great caution because 
Palku and Chilar both failed to identify 
Sunder in Jail, yet that consideration be- 
comes of litle moment when it is appreci- 
ated that Palku and Chilar not having yet, 
confessed in Court and not having yet any 
offer made to them of a possible pardon, 
would naturally think it wise to be cautious 
and prudent not to identify at that stage 
any of the accused. The record of the 
identification proceedings suggests very 
strongly that thisis what happened. We 
do not think, therefore, that the evidence of 
Nagri and Udit can be discounted by the 
fact that Palku and Chilar did not identify 
him in Jail, 

The evidence against Mundar -requires: 
no detailed discussion. He was named by 
Nagri, Rajendra, Sharifa and Bundhu. Of 
these men Sharifa made three right identi- 
fications. His evidence was not accepted 
as sufficient against Muneshar, but the 
Judge evidently thought that possibly the 
witness was making an honest mistake and 
not deliberately naming anybody falsely. 

The case of Sidhu is on a different footing 
to the other three. Corroboration of the 
approver is only to be found in the state- 
ment of Qayamat, The Judge has found 
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Qayamat’s statement insufficient corrobora- 
tion of the approver in the case of Bandhu, 
and he said that he would hesitate to act on 
the solitary identification by- Qayamat. We 
donot see any material distinction between 
the ease of Sidhu and the case of Bandhu 
in this respect. We, therefore, acquit Sidhu. 

The case of Munshi-has really been estab- 
lished by overwhelming evidence, and the 
only difficulty that we had in his case was to 
determine whether there was really nothing 
but an ordinary dacoity, or whether it was 
a dacoity instigated by. personal’ enmity. 
With that question we have already dealt; 
and we have shown that the evidence in 
_our opinion is in favour of the fact that the 
dacoity was organized owing to personal 
enmity. Il this is so, there is nothing im- 
probable in the presence of Munshi. 

The case against Bhuindhar.is supported 
by the approver and the confessions of 
Dukli and Chilar. While we do not lose 
sight of the importance of remembering 
that all these three statements are in the 
nature of tainted testimony, we think that 
we can safely rely upon them at any rate in 
the case of this man. E 

With the case of the other six appellants 
we see no reason to deal in detail. Three. 
of them, Palku, Chilar and Dukhi are men 
who have confessed and as regards the other 
three, we see no reaszn to differ from or to 
criticise the conclusions of the learned 
Sessions Judge. - a 

The result is that we maintain the convic- 
tions of all the appellants except Sidhu, 
whose conviction we set aside and direct his 
release. In the view that we have taken of 
this dacoity, and in view of the injuries 
inflicted we think that the learned Sessions 
Judge has taken an unnecessarily severe 
view on the question of sentence Weagree 
with him in. thinking that Chilar, Palku, 
Nepal; Nubshi and Manohar are men whose 
conduct in the dacoity- calls for a more 
severe sentence, but we think that under 
the circumstances of the case transportation 
for life is excessive. We, therefore, in the 
case of these five men reduce the sentence 
from transportation for life to one of five 
years' rigorous imprisonment, and ‘we set 
aside the conviction of Munsht under’ s. 397 
maintaining the conviction under s. 395 and 
reducing the sentence as we have stated. 
The sentence passed on Dukhi, Sunder, 
Mundar, Bhuindhar and Birbal we reduce 
frcm 10 years’ rigorous in-prisonment to 
‘three years’ rigorous imprisonment, Of the 
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remaining two, accused we have already 
acquitted. Sidhu, Hasan Ali is only 22 years 
of age and on that account has been given 
a smaller sentence but we think a sentence 
more severe than iscalled for. We accord- 
ingly reduce the sentence passed on him 
from five years to a sentence of 14 years’ 
rigorous imprisonment. ; 


ZK. Sentenced reduced. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 309 or 1924. 
December 1, 1924. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Mukerji. 
DARGAHI AND orHErs—Accusep— 
APPELLANTS 


Versus - 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 860— 
Evidence Act (I of 1872), s. 83—Penal Code(Act XLV 
of 1860), s. 895—Reading over deposition to witness 
while another witness is being ‘examined, legality of— 
Deposition of witness before Committing Magistrate, use 
of, at trial—-Procedure—Dispute between two com- 
munitres—-Looting of shops—Separate offences. 

To read over the deposition of a witness while 
another witness is being examined by the Court is 
not sufficient compliance with the terms of g. 360 of 
the Cr. P. C., since the intention .of that section is 


that the evidence should be read in such a manner 


that the accused can hear what is being read and 
take objection to it. An accused person cannot be 


‘expected at one and the same time to listen to the 


evidence that is-being read over and to the evidence 
of a fresh witness that is being recorded fp. 734, 
cols. 1 & 2.) l 

Under s. 360 of the Cr. P. C. the evidence of a 
witness must be read over before the examination 
of another witness is commenced. [p. 736, col. 2.] 

Where the deposition of a witness made before 
a Committing Magistrate is sought to beused at the 
trial under the provisions of s.330f the Evidence 
Act, the Court must first be satisfied that it was 
recorded after due compliance with the provisidns of 
s. 360 of the Cr. P.O. [p. 736, col. 1.) 

In consequence of a dispute between the members 
of two communities, the members of one ‘community 
raided and looted a large numberof shops in the 
bazar belonging to the other community: : 

Held, that the looting of each shop was a separate 
offence and that in respect of each such offence the 
Court must come to a finding what the offence 
amounted to. |p. 735, col. 1.] 


Criminal appeal against an order of the 


Officiating Sessions Judge, Hooghly, dated 


May 10, 1924. 

Mr. Camell (with him Babu Nanda Gopal 
Banerjee), for the Appellants, 
_ Mr. Khundkar, Deputy Legal Remem- 


brancer and Babu Heramba Chandra, 
for the Orown. i 


4 


LL 

JUDGMENT.—The eight appellants 
were tried before the Sessions Judge of 
Hooghly and a Jury on charges of Tiot- 
| ing ‘and dacoity. Five of them, appellants 
Nos. 1, 2, 5, 6 and 7, were convicted of 
rioting only, and sentenced each to one 
years rigorous imprisonment. Two of 
“them, appellants Nos. 3 and 8, were con- 
victed of dacoity only, and sentenced each 
to three years’ rigorous imprisonment. 
The appellant, No. 4, was convicted on 
both the charges, and was sentenced tv 
three years’ rigorous imprisonment, for 
dacoity and one year’s rigorous imprison- 
ment for rioting, the sentences to run ĉon- 
currently. 

The first point taken ‘in -this appeal is 
that the trial is vitiated for failure of the 
Trying Court to comply with the provi- 
sions of s. 360 of the Cr. P. O. It is stated 
in the affidavit filed on-+ behalf of the 
accused that the depositions were read 
over to the witnesses, and that, though this 
was done in the presence of the accused 
persons, it was done in such a manner 
that the accused persons could not hear 
the evidence read; and further that while 
the evidence of one witness was being read 
„over to him, the. evidence of another 
witness was being taken inthe Court, To 
rebut this the prosecution have produced the 
statement made by the stenographer who 
read over the evidence to the witnesses, His 
account is that he read out the depositions 
of all the witnesses in the presence of all 
the accused persons, sitting at a place near 
middle of the dock in which the accused 
were standing, and he did so rather in a 
` loud voice so as to reach the ears of all the 
accused, during tiffin hours, and when 
the examination of the witnesses was 
finished for the day. We do not attach 
mueh importance to the question whether 
the evidence was read sufficiently loud 
to be heard by all the accused. If any 
of the accused had any ground to object 
that they were unable to hear, they 
should have at once complained to 
the learned Sessions Judge, and this 
could have been remedied, No such com- 
plaint appears to have been made at the 
time, and we do not believe that the 
evidence was read in such a low voice 
that it could not be heard by the 
accused. But the other statement in the 
affidavit filed on behalf of the accused that 
the evidence was .read over while the other 
witnesses were being examined is far more 
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important. If this was done there was’ n° 
compliance with the direction of s. 360 
of the Cr. P. C., since in that, section the 
intention 18s that the evidence should ‘be 
read in such a manner that the accused 
can hear what is being ,read and take 
objection toit. Obviously they could. not 
at one and the same time listen to the 
evidence that is being read over and the 
evidence of a fresh witness that is being 
recorded. The statement on behalf of the 
accused is a statement on oath. To rebut’ 
it there is’ nothing but the report of the 
stenographer which is not on oath. The 
learned Sessions Judge who held the trial 
has been transferred, and there is con- 
sequently no report from him as to what’ - 
actually happened. Under these circum-' 
stances we must hold that the sworn state- 
ment has not been rebutted by the unsworn. 
statement. Further, even if the stenogra-~ ` 
pher’s statement be accepted, the method 
in which the evidence was read over would 
not be in accordance with the first clause 
ofs. 360 of the Cr. P. ©. That clause 
provides that, as the evidence- of each 
witness is completed, it shall be read over 


“to hiin. That means that the evidence 


shall be read over before the examination 
of another witness is commenced, It is 
unnecessary to consider whether such a 
failure to comply strictly with the pro- 
visions of this section would necessitate 
a re-trial, since, as already stated, we do 
not accept the stenographer'’s statement 
in preference to thatin the affidavit, and 
the affidavit, shows that there was no read- 
ing over “in the presence of the accused,” 
as we interpret thuse words. We must,. 
therefore, hold that the trial was vitiated 
anda re-trial must be ordered. 

The learned Counsel, who appeared on 
behalf of the appellants, was prepared to 
argue 14 other points on behalf of his 
clients. We have not heard him on all 
these points. A large number of them may 
notarise when the case is re-heard, since 
they are based on the contention that there 
had been mis-direction in the charge to 
the Jury. At the fresh trial, if there is 
a fresh trial before a Jury, the char ge will 
be based on the evidence given in that 
trial, and cannot be said that there is any 
probability that the mistakes, if any, in 
this connection would be repeated. But 
there were certain points of law which were 
urged which we have thought. if neces- 
sary to consider in order that if thero had. 
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been any mistakes they may be rectified 
at the trial. 

One of these points relates to the dacoity 
charge. This charge is in the following 
‘terms :——“ that you, on or about the 3rd day 
of September 1922, at Telinipara, p. 8. 
Bhadreswar, committed dacoity in the 
shops, stalls and houses of Hindus in 
and about the Victoria Mill Bazar, e.g., 
shops of Padarat Sha and Sitaram and 
others, and thereby committed an offence 
punishable under s. 395, Indian Penal 
Code,” According to the case for the 
prosecution, in consequence of a dispute 
between Muhammadans and Hindus, the 
appellants and others who are Muham- 
madans, raided and looted a large number 
of shops in the bazar, Evidence has been 
given of the looting of as many as 60 shops? 
‘The looting of each of these shops must be 
held to be a separate offence, and it is by 
no means certain that, even on the case for 
the prosecution, dacoity was committed 
every timea shop was looted. Though the 
number -of rioters far exceeded five, it does 
not necessarily follow that there were as 
many as five persons looting each individual 
shop, nor does it necessarily follow that 
when each shop was looted there was force 
or violence used in every case which would 
make the offence the aggravated one of 
dacoity. However, as there must be a re- 
trial, it is not necessary to consider what 
was the efect of charging as a single 
dacoity what were in fact large number 
of separate offences. At the re-trial it will 
be open to the prosecution to have charges 
framed in respect of one or more individual 
dacoities which they are prepared to prove, 
and the trial can proceed on those charges, 
But we think that charges of dacoity should 
not be framed against those appellants who 
have been acquitted of dacoity at this trial. 
_ We further think it is a matter for consider- 
ation by the officers of the Crown whether 
it is desirable to frame charges, of dacoity 
at all. The dacoities were not of the ordi- 
nary kind committed by a gang of pro- 
fessional thieves, hut were aggravations, 
and no doubt serious aggravations of the 
riot. Itis for the officers of the Crown to 
consider whether it would not be sufficient 
a re-trial to proceed on charge of riot 
only. 

We have been asked by the learned 
Counsel] for the accused to make a special 
recommendation in the case of the &th 
appellant, Abdul Gani Jamadar, We are 
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informed that he has already been con- 
victed both of rioting and of dacoity in 
connection with this occurrence; for the 
former he has been sentenced to one 
year’s, and for the latter to two years’ 
rigorous imprisonment. In consequence 
ofa previous conviction con the charge 
of a rioting the learned Sessions Judge 
directed the Jury that they should not 
convict- him on the charge of rioting 
framed against him at this trial, and we 
hold that this was a proper direction. It 
seems to us worthy of consideration whether 
it is desirable that he should be again 
charged in respect of another dacoity arising 
out of the same occurrence, 

Another point of law on which there is 
said to have been an error committed was 
in regard tothe first information. It was 
urged that the First Information was not 
really the First Information as it was 
recorded by the Police Officer after he had 
been investigating the case for two hours 
or more. We hold that, having regard 
to the facts that have been placed before us, 
this information must be held to be an 
information which was recorded under s. 154. 
Though some enquiry was made before 
this information was recorded, it could not 
be an investigation under Ch. XIV of the 
Or. C. P., since before there could be an in- 
vestigation under that Chapter there must 
be an information given to an Officer 
in charge of a Police Station, and re- 
duced to writing by him. No such 
information had been recorded until 
the statement Ex. 10 was taken in this 
ease. Our attention has been drawn 
to several rulings on this point. It is 
unnecessary to discuss them in detail, but 
in some of them the facts will be found to 
differ on this point that the information 
had been recorded prior to the recorded 
statement which, it was held, could not 
be proved as the First Information. In 
others of the reported cases the real 
point of the ruling is not that the 
statement is inadmissible, but having 
regard to the late stage at which it was 
recorded it has lost a great deal of its 
evidentiary value. We hold there is no 
substance in this objection. 

On the next point, as regards the érrone- 
ous admission of evidence, we hold that 
the learned Counsel for the defence made 
a sound contention. In the charge to the 
Jury the learned Sessions Judge has. 
referred to the evidence of P. W. Nos. 77 


136 
and 100, Protap Singh and Sheo Lakhan 
Singh, about an incident which took place 
on the day after the occurrence. Their 
evidence is that there the appellant Basir 
wanted to convert Sheo Lakhan to Islamism 
and threatend to beat him if he did not 
agree. This incident on the day after the 
occurrence is totally irrelevant to either 
of the charges framed, and the evidence 
‘should not have been admitted. 

The last point on which we have heard 
‘arguments relates to the depositions of 9 
witnesses which were admitted in evidence 
. at the Sessions Court on the ground that 
the witnesses were dead or could not be 
found. We express no opinion as to the 
sufficiency of the evidence which was adduc- 
ed to render those depositions admissible 
under s. 33 of the Evidence Act. But 
we must point out that, if it is sought to 
use these depositions at the trial, the Court 
must first be satisfied that they were record- 
ed after due compliance of the provisions 


of s. 360 of the Cr. P. O. since it is urged. 


that they were not so recorded by the Magis- 
trate. 

For the above reasons we allow this 
appeal, We set aside the convictions of the 
appellants, and direct that they all, except 
Abdul Gani Jamadar, be re-tried on the 
charge of rioting. The appellants Ashgar 
Miya, Ramjan Sardar and Abdul Gani 
Jamadar may be re-tried on properly framed 
charges of having committed dacoity if the 
officers of the Crown think it necessary to 
do so. If no charges of dacoity are framed, 
the re-trial may take place before any First 
Class Magistrate to be selected by the Dis- 
trict Magistrate. 


Z. K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 15 or 1925. 
April 7, 1925. 
Present:—Mr, Dalal, J. ©. 
EMPEROR— APPLICANT 
versus 
PERU AND oTHERS—ACCUSED. 


Criminal Procedure Code (Act V of 1898), s. 887 . 


(2-A)—A pprover— Commitment to Sessions—Approver, 


- whether must be committed along with accused, 
The meaning of the provision contained in s. 837 
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(2-A) of the Or. P. O. “is that whenever an approver is 
examined the Magistrate has no jurisdiction to pro- 
ceed with the trial but must commit the accused 
persons for trial to the Court of Session. It does not 
mean that the approver should be committed 
for trial along ‘with the accused persons. 


Reference made by the Sessions Judge, 
Gonda, with his Letter No. 277-XV, dated 
the 7th March 1925. 

ORDER.—I made an attempt in my 
administrative capacity to explain s. 337 
(2 A) to Magistrates but no attention is 
ae to my letter. That clause runs as fol- 
OWS :— 

“In every case where a person has accept- 
ed a tender of pardon and has been examin- 
ed under sub-s. (2) the Magistrate before 
whom the proceedings are pending shall, 
if he is satisfied that there are no reasonable 
grounds for believing that the accused is 
guilty of an offence, commit him for trial to 
the Court of Session or High Court, as the 
case may be.” 

The word ‘him’ underlined (itali- 
cised) by me above does not refer to 
the person who has accepted a ten- 
der of pardon, but refers to the accu- 
sed. What the provision of law means 
is that whenever an approver is examined 
the Magistrate has no jurisdiction to pro- 
ceed with the trial, but must commit the 
accused persons on trial to the Court of 
Session. It does not mean that the approver 
should be committed for trial along with 
the. accused persons. It is the common rule 
of interpretation that the pronoun refers to 
the person immediately preceding. Here 
the person immediately preceding is the 
accused and not the approver. The matter 
is further made clear by the provision of 
cl. (3) which directs the Courts what to do 
with the approver. The direction is that 
the approver unless he is already on bail 
shall be detained in custody until the 
termination of the trial. There would be 
no necessity for such a direction if the 
approver had to be committed to the 
Court of Session along with the accused 
persons. < 

It is obvious that Nur Muhammad 
approver has been committed to theCourtof 
Session undera misapprehension. I quash 
his commitment and direct that he be de- 
tained in custody until the termination of. 
the trial. 


Z. K. Order accordingly. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECRES 
No. 212 or 1923. 

February 11, 1925. 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Chakravarti. - 
SREE LAL CHAMARTA—P.Larntire 
—APPBLLANT 

VETSUS . 
Sir HARIRAM GOENKA, KT., AND 
ANOTAHER— DEFENDANTS— RESPONDENTS. 

Specific performance—-Damages for breach of con- 
tract—Readiness to perform contract—Repudiation of 
cantract, effect of —Discretion of Court. 

In order to claim specific performance of a contract 
or damages for its breach, the plaintiff must prove his 
readiness and willingness to perform his own part of 
the contract. [p. 738, col. 2.] 

Readiness and willingness to perform a contract 
imply not onty the disposition but the capacity to 
perform the contract. [ibid] 

When the defendant has repudiated the contract: 


pu 


before the filing of the suit, the plaintiff is absolved „ 


from proving his readiness and willingness to perforin 
“ the contract. [ibid.] 
' The claim for a decree for specific performance ofa” 
contract isnot a matter of right. The Court has to 
consider the whole of the surrounding circumstances 
and the position of the parties, and then to consider 
whether it ‘should grant specific performance or give 
damages in lieu thereof. [p. 740, col. 2.] < 

Appeal against a decree of the Subordi- 
nate Judge,’ First Court, Howrah, dated 
the 29th June 1923. 
` Messrs. N. N. Sirkar, S. C. Bose (with 
him Barus Manmatha Nath Roy and Indu 
Prokash Chatterjee), forthe Appellant. 

Dr. S. C. Basak (with him Babu Paresh 
Chunder Mitter), for the Respondents, 

JUDGMENT. - 

Chakravarti, J.—Theplaintif appeals 
against a deciee of the Subordinate Judge 
of Howrah dated the 29th June 1923 dismiss- 
ing his suit for specific performance of a con- 
tract for sale of lands and in the alternative 
for damages, which was ultimately, in the 
circumstances which had happened, limited 
toasuit for damages only for breach of 
contract. The facts are these: The defend- 
ant by a contract dated the 27th March 
1920 agreed to sell to the plaintiff 74 and 
“add cottas of lands in Howrah at the rate 
of Rs. 9,001 per cotta. It is admitted that 
there wasa supplementary verbal contract 
when it was found that the mortgaged pro- 
perties together with other properties had 
been advertised for sale in execution ofa 
mortgage-decree dated November 13, 1917 
obtained by the Maharajah of Darbhanga 
in the Original Sideof this Court. By this 
latter contract the plaintiff undertook to 
pay off the entire mortgage-decree, This 
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verbal contract was admitted by the plaint- 
iff as will appear from what follows later 
on. The plaintiff brought this suit on the 
Sth May 1920. The properties were sold 
on July l4, 1920 and then the claim 
was limited to a prayer for damages only. 

The defence was a prolix one. It denies 
the validity of the contract, although its 


execution was admitted. The Issues Nos. 3 
' and 5 embody the main - points of contro- 


versy between the parties. 

The learned Subordinate Judge found 
that-the contract was vitiated by undue in- 
fluence and that the plaintiff failed to per- 
form his part of the contract and that the 
plaintiff was not in a position to raise suffi- 
cient money to carry out the term of the 
contract. He also found that the suit filed 
on the 8th May was premature. In the 
result the suit was dismissed with costs, 
Against this decree the present appeal has 


- béen filed. 


.‘ Before I deal with the points which arise 
in this appeal I shall very briefly state the _ 
facts and circumstances which are admitted 
to have transpired between the date of the 
agreement, 1. e., 27th March 1920 and the 
date of the institution of this suit, i. e., the 
8th of May ofthe same year. 

After the execution of the agreement, a 
further verbal arrangement, taking the ver- 
sion admitted by. the plaintiff, took place 
to the effect that the plaintiff should pay - 
off the mortgage-decree and until the sale 
of the Howrah properties, -the title-deeds 
should be held by the plaintiff as security 
for the advance and after the sale of the 
Howrah properties, the title-deeds of the 
other properties should be held by the plaint- 
iff by way of security for the amounts paid 
in.excess of the sale price. MR hi 

On the27th the attorney for the defend- 
ant wrote to B. N. Bose & Co., the attor- 
neys for the mortgagee to deliver the title- 
deeds to the plaintiff's attorney on his 
accountable receipt. After some correspond- 
ence the Receiver and the mortgagee’s 
attorney declined to part with the title-deeds 
or to postpone the sale. 

On the 8th Apri, 1920, Mr. P. N. Sen, 
the attorney for the plaintiff, “wrote to 
Messrs. B.N. Bose & Co., a letter in which 
he enquired what the actual amount due to 
the Maharaja was and also stated that his 
client was prepared to pay the whole of the 
purchase money in satisfaction of the entire 
amount due under the mortgage with in- 
terest and costs. In reply to this- letter 
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Messrs. B. N. Bose & Co. wrote that the 
mortgagors had already had the account of 
the money due under the mortgage. 

On the 26th of April, Mr. P. N. Sen wrote 
to the defendant a letter which stated that 
“In view of your present intention of get- 


ting out of the agreement, I have to give. 


you notice that my client will take legal 
steps to enforce the agreement without any 
further reference unless you immediately 
declare that you have no intention to go 
bask on the, agreement and name your 
solicitor, etc.”. 

On the following day the plaintiff's at- 
torneys wrote to the Receiver Mr. S. N. Bose 
informing him that his client was willing 
to pay the price agreed under the contract 
if the Receiver would agree to sell the 
Howrah preperty to the plaintiff and he 
also offered on behalf of his clients to pay 
off the entire sum due under the mortgage 
on condition that the Receiver should trans- 
fer the mortgage to the plaintiff. Tothis 
the reply was a curt refusal. 

On the 29th April Mr. P. N. Sen wrote 
to the defendant in continuation of his 
letter of the 26th that the plaintiff had 
accepted the title of the defendant and 
promised to send a conveyance for execu- 
tion by the defendant and asked the defend- 
ant “to arrange to have the property re- 
leased from the mortgage.” 

On the 3rd of May the plaintiff filed 
petition before the High Court in the mort- 
gage suit by the Maharajah. Tuis petition 
has been quoted later on. 

Then this suit was instituted on the 8th 
May. The defendant filed his affidavit in 
answer to the aforesaid petition on the 17th 
of May and eventually the plaintiff declined 
to deposit the decretal amount as directed 
by Mr. Justice Rankin by his order dated 
the 17th May 1920. The defendant filed his 
written statement on the 9th July 1920. The 
Howrah properties were sold on the 14th 
July 1920 in execution of the Maharajah's 
" mortgage-decree for Rs. 8,61,00u. 

The decision of the case really depends 
upon the facts’ which appear from the 
documents filed in the case and the oral 
evidence has very little bearing on the 
- matters. 

Mr. Sirear who opened this appeal for 
the plaintiff put his case on this short and 
clear ground, namely, that the plaintiff 
was absolved from showing that he was 
ready and willing to perform his part of the 


contract, namely, the payment of the decree’ 
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held by the Maharajah of Darbhanga, and 
thus to save the property from sale, because 


_the defendant had repudiated the contract 


before the suit was brought. In support of 
this contention he relied upon the case of © 
British and Beningtons, Ltd., v. N. W. 
Cochar Tea Co. (1). The proposition of law 
as broadly stated is undisputable, but then 
the proposition which remains to be estab- 
lished is, “Was there such a repudiation in 
fact as would attract the operation ofthis 
rule.” Before I discuss the matter any 
further, I shall quote here a few mateiial 
extracts from the judgments of this case. 
At page 63, Lord Atkinson said as fol 
lows :—“Lord Abinger, in Demedina v. 
Norman (2), laid down that the words, ‘readi- 
ness and willingness’ used in such a connec- 
tion imply not only the disposition but the 
capacity to perform the contract” then 
says that “repudiation is accepted and acted 
upon by the seller, as it evidently was in ` 
this case, the seller is relieved from the 
performance of all conditions precedent, in- 
cluding the condition of being ready and 
willing at the date of repudiation” At 
page 64 his Lordship goes on and says “In 
common sense the meaning of such an 
averment of readiness and willingness must 
be that the uvoncompletion of the contract 
was not the fault of the plaintiffs, and that 
they were disposed and able to complete it 
if it had not been renounced by the 
defendant.” At page 65 as Lords Mans- 
field says [Jones v. Barkely (3).] “The 
party must show he was ready; but, if. 
the other stops-him on the ground of an. 
intention not tó perform his part, itis not 
necessary for the first to go farther and do 
a nugatory act”. 

The passages which I have quoted are 
quite sufficient for the present enquiry. 
The plaintiff had not redeemed the mort- 
gage which was a condition precedent to 
the sale and the plaintiff has not shown 
that he was stopped from doing so. 

Mr. Sircar admitted, though not in clear 
terms, that his client had not performed 
his part of the verbal agreement, because 
there was clear repudiation by the defend- 
ant before the suit was brought. It is 
necessary, therefore, to examine the evidence 
to see whether this was established. Now 


(1) (1923) A. C. 48; 92 L. J. K. B. 62; 128 L. T. 422; 
8 Com. Cas. 265. | 
(2) (1842) 9 M. & W. 820 at p. 827; 2Dowl. (x. s.) 
239; 11 L. J, Ex, 320;.152 E. R. 347; 60 R. R. 912, 
(3) (1781) 2 Doug, 6&4 at pe 694; 09 E. R. 494, 
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with a view to-understand this part of the 
vase, it would be very convenient to refer 
to the petition which was putin by the 
plaintiff on the 3rd of May 1920 only 5 days 
before the suit was instituted on the 8th 
of May 1920. In para. 6 at page 23, the 
subsequent verbal arrangement is set out. 
In para, 10, at, page 27, the plaintiff treated 
the agreement for sale hetween himself and 
the defendant as subsisting and on that 
basis he asked for permission to pay off the 
mortgage-decree and there was no allegation 
in that petition against the defendant which 


could be construed asa repudiation ofthe 


contract by him. The statement in para. 
. I2 is practically the same as is the 8th 
paragraph of the plaint which I shall deal 
with lateron. Now it is clear from this 
petition that the plaintiff was bound to 
carry out the terms set outin para. 6 of 
this petition and this petition was obvious- 
ly intended as a step in furtherance of that 
object, and this petition, as I have already 
stated, does not indicate that he, the plaint- 
iff, was absolved from performing his part 
of the contract by any repudiation of it by 
the defendant and, therefore, he was not 
entitled to rely upon the rule of law quoted 
above. 

Mr. Sircar very strongly relied upon the 
letter of the plaintiff's Attorney to the de- 
_ fendant, dated the 26th April, for estab- 
lishing that the defendant had by omitting 
to reply to this letter, repudiated the con- 
tract and, therefore, after waiting for a 
reasonable time fora reply he was entitled 
to sue to enforce this contract without 
waiting for the result of this application, 
because the plaintiff was not bound to pay 
the mortgage-monev dueto the Maharajah. 
The learned Counsel further relied upon the 
af lavit which the defendant filed.on the 
17th May in- reply to the plaintiffs petition 
mentionedabove. The subsequent acts and 
conduct of the defendant may be useful in 
judging of the acts and con‘luct of the 
defendant before the suit was brought, but 
the repudiation by the defendant upon 
which the plaintiff relies must 'be establish- 
ed by the acts and conduct of the defendant 
before the suit was brought. I quoted the 
plaintiffs petition of the 3rd May only with 
a view to show that the contents of this 

atition clearly negative the case of such 
repu‘liation as will justify the plaintiff to 
pleal that he was entitled toa convevance 
on tha 8th of May when the snit was brought. 

The plaint does not mention any plea of 
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repudiation of the contract as justification ` 
for the non-performance of any terms of 
the oral, agreement, which is not even men- 
tioned in it. Tneuagain the plaintiff states 
that he was always ready and willing to 
perform his part of the contract. No issue 
was raised on the question of repudiation 
of the contract although it is a material 
point in the case. ` 

- What then is the evidence of the repudia- 
tion of the contract by thedefendant. His 
denial of the contract in his affidavit or in 
the written statement cannot furnish a cause 
of action arose onthe 27th March the date 
of thecontract. This hasnomeaning. The 
plaint except stating what isto be foundin 
para. 12 of the petition quoted above gives 
no definite facts nor does it state any 
breach of the contract by the defendant, 
In para. 8 of the plaint the plaintiff states, 
“He (the defendant) is seeking to sell the 
said property at a higher price in breach’ 
of the said agreement and in derogation of 
the plaintiff's rights.” 

It seems to me that the plaintiff rushed 
to Court in a hurry and without any de- 
finite cause of action. The vague rumour 
that the defendant was trying to secure 
a higher price for the Howrah properties 
cannot constitute a repudiation of the 
contract for sale dated the 27th March.. 
This conduct of the defendant may be 
explained on various hypothetical grounds, 
He might have been trying to find out 
other purchasers in case the bargain with. 
the plaintiff failed, or it may be that the 
defendant if he got a better offer might 
expect to buy off the plaintiff. Thiscon- . 


_ duct of the defendant cannot, therefore, be 


treated as a breach of the contract with 
the plaintiff, . 

Then what was the conduct ofthe plaint- 
iff even though defendant gave no reply ` 
to the letter of the 26th April, Did the 
plaintiff treat that asa definite breach by 
the defenlant? On the contrary on the 
29th April the plaintiff conveyed his ap- 
proval of the defendant's title to the pro- 
perty and according to the contract. the 
time for completion of the contract after. 
such approval was 30 days from the 29th 
April. In the petition to the High Court, 
the plaintiff gave no indication whatso- 
ever as to the defendant having done 
anything which offered any obstacles in . 
his way. It is quite clear from this peti- 
tion that the plaintiff was trying to evade. 
the terms of the verbal and subsequent __ 


Hoo- 
agreement set out in the 6th paragraph 
of ‘the petition. His endeavour seems to 
have been directed to obtain a conveyance 
of the Howrah properties without redeein- 
ing the entire mortgage as he was bound 
‘to do before he could demand a convey- 
ance from the defendant of the Howrah 
properties in terms of the contracts ad- 
mitted by him. The prayer portion is 
significant, In his letter of the 26th April, 
upon which reliance was placed by his 
learned Counsel, the plaintiff intimated to 
the defendant that the conveyance which 
‘he was ready and willing to accept, would 
“require the Receiver to join as a party. 
This certainly did not contemplate a pre- 
vious redemption of the entire mortgage- 
decree of the Maharajah. Mr. Bose in his 
reply relied upon certain passages from the 
evidence to show that-the plaintiff was 
informed by Junglu as to the defendants’ 
attempt to procure purchasers at higher 
value. This only explains and supports 
para. 12 of the petition but really does not 
~ establish such a repudiation which “ stop- 
ped ” the plaintiff so as to make his fur- 
ther acts nugatory. In fact the plaintiff 
id not treat the defendants’ conduct asa 
breach but on the contrary the plaintiff 
treated the contract as still an open one 
when he filed the petition of the 3rd May. 
On the evidence I have no doubt that both 
the parties were trying to take advantage 
over each other. va i 

Dr. Bysak, who appeared for the respond- 
ents, supported the decree of the learned 
Judge although he very properly admitted 
that the judgment could not as a whole 
be supported. The finding of the learned 
Subordinate Judge that the contract was 
obtained by undue influence cannot be 


supported. There was no.evidence of any’ 


undue influence or pressure upon the de- 
fendant who freely entered into the agree- 
“ment for sale, though, it may behe did 
so with great reluctance. The learned Sub- 
ordinate Judge was unnecessarily severe on 
the defendant on the ground that he ac- 
quired wealth in a short time. 

‘We do not think, therefore, that the 
plaintif has established any breach or re- 


“pudiation of the contract by the defendant. 


‘before the 8thof May and we also think 
thatthe plaintiff has failed to carry out 
the subsequent verbal agreement which 
- was a condition precedent to the execution 
of the kolala, It appears that the i laintift 
was unwilling to undertake the burden of 


m: 
= 


MOOLIBE DHARSEE & CO: v. M. B. MOOLLA. ’ 


~ 


(88 1.0. 1925] 


discharging the entire sum due under the 
Maharajah’s decree. 
The claim for a decree for specific per- 
mance of contract is not a matter of right. 
The Court has to consider the whole of 
the surrounding circumstances and the 
position ofthe parties and then to consider 
whether in the exercise of its discretion, 
no doubt to be exercised on well-known 
principles, the Court should grant: such 
relief or grant damages in lieu thereof. 
Here we ure relieved from such consider- 
ation when we, find that the plaintiff's claim 
fails on the grounds stated before. 
The appeal fails and is dismissed with 
costs. l l : i 


Walmsley, J.—I agree. 
N. H, ‘Appeal dismissed, 


" 
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RANGOON HIGH COURT. 

Orvik MISCELLANEOUS APPEAL No. 123 

or 1924. 
March 5, 1925. l 
Present —Mr, Justice Heald and 
Mr. Justice Chari. 
MOOLJEH DHARSEE AND Co.— 
PialNTIFFS— APPELLANTS 
: TETSUS 
M. E. MOOLLA—Derenpant-—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, 0. XLJ, 
y. 3—Letters Patent (Ram) cl. 13—Stay of execution, 
~-Security— Order declaring sufficiency of security, 
whether “judgment--Appeal, whether lies. 

@xecution of a decree was stayed by the Appellate 
Court pending the decision of the appeal. The order 
directed that the security already furnished by the 
judgment-dektor may be accepted with liberty to the 
decree-holder to apply for fresh or further security 
if it was decided that the security already furnished 
was invalid or insuficient. The Trial Court, on the 
application of the decree-holder, declared that the 
security already furnished by the judgment-debtor 
was sufficient: Gi TT. 

Held, thatthe order declaring the sufficiency of the 
security did -not fall within the purview of s. 47 of 
the ©. P. C.. nor was it a‘‘judgment” within the 
meaning of cl. 13 of thé Letters Patent of the‘Rangoon 
High Court and that consequently no appeal lay 
against thaférder. [p. 742, col. 1.] | 

Saraswati Barmonya v. Moti Barmonyg, 20 Ind. Cas. 
72:41 C. 160; 17 O. W. N. 1240, Justices of the Peace 
for Calcutta v. Oriental Gas Co., 8 B. L. R. 433; 17 W. 
R. 364, Ahmed-v. Aycshabai, 2 Ind. Cas. 167; 11 Bom. 
L. R. 248 and Tuljaram Row v. Alagappa Chettiar, 8 
Jnd. Cas. 340; 85 M. 1; (1919) M. W.N. 697%; 8M. L. T, 


” 458: 21 M. L. J, 1, referred to, 
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Appeal against an order of the High 
eed Original Side, in C. E. No. 114 of 

Mr. Das, for the Appellants. 

Mr. Keith (with him Mr. Doctor), for the 
Respondent. 

JUDGMENT. —The plaintiffs, Messrs. 
Mooljee Dharsee & Co. in Suit No. 138 of 
1922 on the Original Side of this Court, 
obtained a decree against M. E. Moolla 
for Rs. 16,63,570 with costs and subsequent 
interest. In execution of that decree they 
applied on the 9th of April, 1924, for the 
-arrest and imprisonment of the judgment- 
debtor, On the 10th April the matter was 
placed before the Judge and on that day 
the Advocates for the judgment-debtor 
mentioned in Court that they were 
instructed to file and appeal but had 
not yet been able to obtain the necessary 
copies, The learned Judge on the Original 
Side in the exercise of the discretion allow- 
ed by O. XXI, r. 40 ordered the judg- 
ment-debtor's release on his furnishing 
security to the extent of 17 lakhs. This was 
clearly an interim order because the learned 
Judge said expressly that the question of 
staying executionwasa matter to be decided 
in the Appellate Court. The judgment-debt- 
or entered into a bond himself and offered 
E. M. Moolla & Sons, Ltd., a limited liability 
Company as his security and that Company 
deposited the title-deeds of, certain pro- 
perties with the Bailiff of the Court as 
security. On the 24th of April, 1924, the 
decree-holder again applied forexecution by 
the arrest and imprisonment of the judg- 
ment-debtor on the ground that the judg- 
ment-debtor had -not obtained from the 
Appellate Court an order for stay of execu- 
tion. On the 3rd of May 1924 the decree- 
holder filed an application asking that the 
- judgment-debtor be called on to furnish 
other and sufficient security. In that ap- 
plication two objections to the security 
were taken: (1) that the security itself was 
insufficient ; (2), that the property offered 
as security belonged to E. M. Moolla & 
Sons, Limited, and that, therefore, in law 
it could not be a valid security, But, on 
the 2nd May, an order had ‘been received 
from the Appellate Side of the Court 
ordering inierim stay of execution of the 
decree pending the disposal of an applica- 
tion for stav which had been made in the 
appeal. The application filed on the 3rd 
May for furnishing further security was, 
therefore, kept pending. On the 28th May 
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an order was passed on the Appellate Side 
to the following effect: ‘After considering 
the matter from all points of view Į am 
ofopinion that ew ention should he stared 
upon terms. Fixecution may le = stuyed 
pending the decision of this appeal. ‘The 
security already given being accepted with 
liberty to the respondent to apply for fresh 
or further security if it is decided that the 
security given is invalid or insufficient and 
subject to the further condition that if the 
appeal fails the appellant will pay interest 
on the decretal amount from date to the 
date of decision at 9 per cent, per annum.” 
That order, in our opinion, contemplates a 
decision by the Original Side on the suffi- 
ciency and validity of the security offered 
and accepted and left it open to the decree- 
holders, if the seeurity should be found 
invalid or insufficient, to apply for fresh 
or further security. The Advocates on both 
sides construed the order as meaning 
that a further enquiry should be held 
on a fresh application and on the 4th of 
June, 1924, an application was filed by the 
decree-holder praying for an enquiry as 
to the sufficiency and legal value-of the 
secutity. The next day the earlier applica- 
tion dated 3rd May was withdrawn On the 
16th June the learned Judge on the Origin- 
al Side, after disposing of certain objec- 
tions, remanded thé matter for enquiry 
and report to the Official Receiver as to 
the sufficiency and legality of the security. 
The Official Receiver reported on the llth 
July that, in his opinion, the security offered 
was not sufficient and thatthe validity of 
the security was doubtful because it was 
not clear that Messrs. E. M. Moolla & Sons, 
Limited, had power to mortgage the pro- 
perty. The report was considered by the 
learned Judge on the Original Side and on 
the 28th July he passed an order in which 
he found, after personal inspection of the 
property, that it was worth, on a con- 
servative estimate, at least 20 lakhs and 
he ordered a registered mortgage to be 
executed by all the share-holders of Messrs. 
E. M. Moolla & Sons, Limited. The last 
part of this order’ disposes of the objec- 
tion of the validity of the security. It 
is this order holding that the security 
tendered was suflicient which is the subject- 
matter of the present appeal. It is object- 
ed before us thatit was nota “judgment” 
within the meaning of cl. .13 of the Letters 
Patent and that, therefore, no appeal lies, 
If the order came. within the ambit-of s, 47 
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of the O. P, C., it would be a decree and 
as such appealable ; and even if it did not, 
it would still be appealable; if it 
came under the wider term “judgment” 
used incl. 13 of the Letters Patent. Tt is 
clear that an order relating to the suffici- 
ency of the security tendered is not one 
which comes within the purview of s. 47. 
There is direct authority on the point in the 
case of Saraswati Barmonyar v. Moti 
_Barmonya (1), the facts of which are very 
similar to the facts of the present case. The 
High Court of Calcutta, during the pendency 
ofan appeal, ordered stay of proceedings 
in execution on the petitioner furnishing 
security to the satisfaction. of the lower 
Court. Security was furnished and was 
held by the Court to be sufficient. The 
decree-holder appealed on the ground that 
the security was insufficient. The learned 
Judge of the High Court said: ‘The order 
assailed in the present case determines no 
rights of the parties that are in controversy. 
It was this Court that directed that the pro- 
, ceedings should be stayed; and this Conrt 
attached the condition that security should 
be given to the satisfaction of the Court 
below. That security has been given to 
the Court below and it is satisfied with it. 
It is not proper to say that this order can 
possibly be regarded as an order determin- 
ing any of the rights of the parties, or can 
be treated as a decree and be the subject 
of an appeal.” The passage disposes of 
the argument that such an order is appeal- 
able because it comes within the purview of 
s. 47 of the Code, and, in our opinion, it also 
showsthat such an order isnot 9, “judgment” 
within the meaning of that word in cl. 13 of 
the Letters Patent, The word “judgment” 
has been the subject of discussion in many 
eases beginning with the now classic case of 
the Justices of the Peace for Calcutta v. 
Oriental Gas Co. (2). It has also been the 
subject of exposition in two later cases, 
Ahmed v. Ayshabat (3) and Tuljaram Row v. 
Alagappa Chettiar (4). The result of these 
rulings seems to be that the effect of the 
order as a whole must be considered, If 
aiter consideration as a whole the decision 
is one which, to use the language of Couch, 
C. dJ., “affects the merits of the question 
between the parties by determining some 


(1) 20 Ind. Cas, 72: 41 O. 160; 17 ©. W, N. 1240, 
(2) 8 B. L. R. 433; 17 W. R. 364. 

(3) 2 Ind. Bas. 167: 11 Bom. L. R. 248 

(4) 8 Ind Cas. 310; 35 M. 1; (1910) M. W. N. 697; 8 
M, L. T, 453; 21 M. L. J 
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right of the law,” thenit will be appeal- 
able, Almost every order does, in a sense, 
determine some right in law, but that - 
this dicium of the learned Chief Justice 
was not to be understood in tbis wide 
sense is shown by the succeeding sente.ce 
where he states that a final jucgnent 
determines the whole case or suit and a 
preliminary or interlocutory judgn ent 
determiues only part of it. Applying the 
test given by the learned Chief Justice 
as explained in the later judgments, it 
cannot be said in this case that any question 
determining the rights or liabilities of 
the parties was decided by theorder now 
under appeal, The execution of the det- 
ree had already been stayed on the Appel- 
late Side. That side had also ordered 
the security already given to be accepted 
with liberty to the decree-holder to apply 
for fresh or further security if it should 
be decided by the Judge on the Original 
Side that the security given was invalid 
or insufficient. As soon as the Judge on 
the Original Side decided thatthe security 
was valid and sufficient, the order of the 
Appellate Court becomes unconditional. 
All that the order of the Original Side 
determined was the right of the decree- 
holder to apply for fresh or further secu- 
rity. That right was a creation of the 
order made on the Appellate Side and 
cannot, In our opinion, be regarded as 
being one of the rights or liabilities of 
the parties in the execution proceedings on 
the Original Side. Itis true that it is a pri- 
mary right of a decree- holder to have his dec- 
ree satisfied, but that right is subject to- 
the discretion of the Appellate Court as 
to stay, and in this case the Appellate. 
Bench ordered stay. It also ordered 
an enquiry on the Original Side as to the 
sufficiency of the security, and the leain- 
ed Judge on the Original Side, when he 
made the order which is under appeal 
was merely carrying out the orders of the 
Appellate Bench and not‘determining any 
right or liability which arises between 
the parties in the execution proceedings 
on the Original Side. For these reasons 
wehold that his order was not a “judg- 
ment’ within the meaning of cl. 13 of 
the Letters Patent and we dismiss the 
appeal with costs. Advocate’s fee to be five 
gold muhurs, 


Z. K, - Appeal dismissed, 
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LAHORE HIGH COURT. 
First Cryin Appeau No. 2790 oF 1921, ` 
March 5, 1925. 
Present :—Sir Shadi Lal, Kt., Chief Justice, 
and Mr. Justice Harrison. 
SRI RAM—Devrevpant—ApreLLANT 


VETSUS 
KIDARI PARS 1AD-CHEDDI LAL— 
PLaiNTI FFS—RxSPONDENTS. 

‘Transfer of Property Act (IV of 1882), s. 45 (2)— 
Sale of immoveadle praperty—Title, covenant for— 
Presumption—Burden of proof—Time, whether of 
essence of contract. 

A covenant for title is implied in a sale of immove- 
able property, and the onus lies on the vendor to 
prove a contract displacing that presumption. In a 
contract for the sale of immoveable property time is 
not of the essence of the contract. 

Jamshed Khodaram Irani v. Burjorji Dhunjibhai, 
32 Ind. Cas. 246; 40 B. 289; 30 M.L. J. 186; 3 L. 
W. 239; 19 M. L. T. 184; 14 A. L. J. 225; (1916) 1 M. 
W. N. 229; 18 Bom. L. R. 163; 23 C. L. J. 358; 20 0. 
W. N. 744; 43 L A. 26 (P. O.), relied on. 


First appeal from a decree of the Senior 
Subordinate Judge, Ferozepore, dated the 
Ist October 1921, 


Messrs. Sardha Ram and Kanhsi Ram, 
for the Appellant 
` Mr. Manohar Lal, for the Respondents. 


JUDGMENT .-—This appeal arises out 
ofan action for specific performance, and 
the question for determination is whe- 
ther the plaintiffs are entitled to the relief 
claimed by them. The Subordinate Judge 
has decided that they are entitled to that 
relief, but the correctness of his decision 
is impeached by the defendant who has 
preferred an appeal to this Court. 

The facts may be stated briefly. On 
the lst July 1919, the defendant agreed 
in writing to sell a bungalow known 
as Jamshed Jiwali kothi situate in Feroze- 
pore Cantonment to the plaintiffs for 
Rs. 22,000 and received Rs 2,000 as earnest- 
money. He promised to execute the con- 
veyance within one month from the date 
of the agreement, but the plaintiffs allege 
that he failed to carry out his contract. 
They accordingly brought the present 
action in order to compel the defendant to 
perform the contract in specie. 

The action was resisted on various 
grounds, but the Subordinate Judge has 
demonstrated the frivolous character of 
the pleas set up by the defendant, and 
after hearing the arguments advanced by 
Mr. Kanshi Ram we have no hesitation 
in endorsing the conclusion of the Trial 
Court. 

One of the pleas urged by the defendant 
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was to the effect that he was not liable to 
deliver possession of the property to the 
plaintifis immediately after the execution 
of the sale-deed, but the written agreement 
signed by him does not lend any support 
to this plea nor is there any reliable evi- 
dence to show that the plaintiffs agreed 
to let the defendant stay onin the bunga- 
low after the completion of the sa'e 
transaction. The.same remarks ap} ly 
mutatis mutandis to the contention that 
the defendant was not liable for any de- 
fect which might subsequently’ be dis- 
covered in his title. Section 55, sub-s (2) of 
the Transfer of Property Act provides that, 
in the absence of a contract to the contrary, 
the seller shall be deemed to contract 
with the buyer that the interest which 
the seller professes to transfer tothe buyer 
subsists, and that he has  powér to 
transfer the same, A covenant for title 
is implied in a sale of immoveable pro- 
perty and the onus was clearly on the 
defendant to prove a contract displacing 
that presumption. The evidence produced ` 
by him is wholly unsatisfactory, and the 
Trial Judge has, rightly come to the con- 
clusion that no contract such as is con- 
templated by the aforesaid section has been 
proved. 

The contention of the defendant that 
the plaintiffs did not send to him a draft 
of the sale-deed within the period of one 
month prescribed bythe agreement is re- 
futed by the documentary evidence on the 
record, and it is further clear that ina 
contract of the sale of immoveable property 
time is not of the essenceof the contract 
—vide, inter alia Jamshed Khodaram Irant 
v. Burjorjt Dhunjibhai (1). 


The defendant agreed to sell the pro- 
perty to the firm known as ‘Kidari Par- 
shaa-Chhedi Lal’, and they were, there- 
fore, entitled to bring the snit for specific 
performance. There is nothing to show 
that they committed a breach of the con- 
tract; ou the other hand all the cireum- 


‘stances point irresistibly to the conclusion | 


that, as the price of property was rising, 
the defendant was endeavouring to put 
an end to the contract. It is admitted 
thet, on the 15th September 1919, he re- 
turned the earnest-money and informed 
the plaintiffs that “the transaction had 


(1) 32 Ind. Cas. 246; 40 B. 289; 30 M. L.J. 186; 


31, W. 239: 19 M. L. T. 184; 14 A. L. J. 295: (19163 


1 M. W. N. 229; 18 Bom. L. R. 163; 23 C. L. J. 328: 20 
O, W. N. 144; 13 I. A. 26 (P. 0). 


744. 
fallen. tlircughi” After waiting for a few . 
months the plaintifis invoked the aid of the 


Court, “and we consider that there was no 
answer to the suit brought by them for 


the specific performance of the contract. - 


We accordingly affirm the decision of © 
the lower Court, and dismiss the appeal 
with costs. 

Z. K. Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL ARS os, 41 anp 48 

F k 
February 26,1925. 
Present :—~Mr. ‘Kennedy, J. C. and 
Mr. Raymond, A. J.C. 
PE VANDBAI—APPELLANT 
versus 
THAOOMAL PANJOOMAL— 


RESPONDENTS. i ' 
Jurisdiction—Decree duly ` passed, whether can be 
treated as nullity--Award directed to be filed, eject 


0 

There there is a Tribunal having jurisdiction and 
theré are parties over whom that jurisdiction is 
exercised and a decree is issued, it is not open to any 
body to treat that decree as a nullity; on the contrary 
it must be taken, until itis set aside in due course 
of law, to be valid, being .in effect the command 
of the sovereign power which régulates the relations 
- of the parties to the litigation and to others. [p. 745, 
cols. 1 & 2.) 

As soon as the Court decides to file an award. it 
is to all intents and purposes a decree of the Court 
and has precisely the same binding effect on the 


parties affected by it as a decree of the Court. 


Lp. 745, col. 2:] 

Obiter >This principle applies even .to the case of 
å. consent decree which has been passed by a Court 
being deceived’ or defrauded, and so long as the 
décree stands it cannot be treated as a nullity [ibid.] 


Appeals against the judgments and decrees 
of the Additional Judicial Commissioner, 
Sind, dated the ‘13th September- 1923. 
in, Suits Nos, 1207 and 1112 of 1919. -> 
‘Mr. Issardas Udharam, for the Appellant. 
Mr. Dipchand Chandumal, tor the Re- 
spondents. . 


JUDGMENT.=There ‘were m bro- 
thers, Khushaldas and Tharumal. The 
widow of Khushaldas is Pevandbai and 
Tharumal is now represented by Jethibai his 
daughter who is thé wife of Thaumal. The 
litigation between Tharumal and Pevandbai 
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‘took the form of two Suits Nôs- 1207- and 


1112 of 1919. In the -suit filed by Pevandbai 
she asked for a declaration that she has at 
least a widow's, estate in certain: “property 
of Khushaldas and for an ‘injunétion’ direct- 
ing the representatives of. Tharumal from 
interfering with her. On'the other hand 
Jethibai who subsequently died brought an 
action against Pevandbai asking for her 
ejection: ‘from part of the property which 
is alleged originally to have belonged to: 
Khushaldas. Two.suits were tried togéther 
and the principal issue was as to the effect 
of a certain award between Khushaldas 
and.Tharunial which award was made undér 
the Indian Arbitration -Act and was filed 
as the procedure then -was in this Court as 
Suit No,326 of 1910.- The effect of that. 
award that there was a declaration that the 
whole of the property was the property 
not of- Khushaldas but-of Tharumal. That 
award has never been rescinded or set aside 


"and is still in full force and in effect. If 


that award isa good award, it is clear that 
Pevandbai cannot succeed in hér suit for 
a declaration and injunctién and, on the 
contrary, the representatives of Tharumal 
are entitled to possession of property’ as 
against Pevandbai.- That was the finding 
of the learned -Additional Judicial Coma. 
missioner.and against that finding Pevand- 
bai has appealed. 

The decision took place upon a prelimi: 
nary point as to whether Pevandbai could 
go behind the award without bringing an 
action to have . that award:set aside, In 
consequence none of the facts have been 
ascertained. The allegation is that Khushal- 
das was a maniac that he was deluded 
into signing a reference and the award 
was thus obtained by fraud inasmuch as 
Khushaldas was not capable of acting ina 
legal capacity, the whole proceedings be- 
ginning up the award are void and the 
award itself is a nullity. Whether those 
facts are as stated we do not know, though’ 
it may be noted that it is not pleaded that 
Khushaldas was ever found to be a lunatic 
on an inquiry. 

‘But assuming the fais to be stated and 
assuming that by a proper proceeding it 
would have been possible for Pevandbai to 
have obtained rescission of the award and a 
declaration that the award was not binding 
on any of the parties to the reference, the 
question still remains whether she is entitl: 
ed to proceed with her suit on the basis 
that she need take no notice of the award. 


é 
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We are of the opinion, that she cannot. It 
18, no doubt, well-established that in a case 
of a conveyance or-an instrument no one is 
botind to sue to rescind a void conveyance 
or instrument although he may, if so advis- 
ed, doso. Thus a minor who has alienated 
his property is not bound to bring an action 
for the rescission of the deed or convey- 
ance. He may proceed to deal with his 
property as if the conveyance which is an 
actual nullity had never existed. But, how- 
ever, true this may be, as regards convey- 
‘ance and other instruments executed by 
private parties, there is no warrant for the 
doctrine that an order of a Court having 
jurisdiction can be treated as a nullity 
without the formal order of the Court 
which passed the decree or of some superior 
Court. It would be a very strange thing if 
that doctrine were sound, persons who 
.Wish “to purchase property for instance 
know well enough that they must verify 
the chain of conveyances by which the 
property has devolved upon the persons 
from whom they are seeking to acquire it, 
and they must carefully scrutinize the title 
of each successive ownerin turn. But it 
would be an exrtaordinary thing that it 
should be required that persons dealing 
with property should satisfy themselves 
whether what was apparently a valid and 
binding decree of the Court was, as a 
matter of fact, effective. The Courts will 
not find that the decree is a nullity except 
“in the case where the Court was openly 
acting beyond its jurisdiction or where it 
turns out, as a matter of fact, the decree is 
not between parties. That is tosay, if a 
Court which has no jurisdiction whatsoever 
in the matter passes a decree which pur- 
ports to effect property not subject to its 
jurisdiction, that decree apparently would 
be a-mere nullity and might possibly be 
disregarded. Similarly if one of the parties 
to the proceedings had died before the con- 
clusion of the case and the Court had pro- 
ceeded to decree without having the repre- 
sentatives of the person been brought upon 
the record, then the decree in so far as it 
affected that person might very probably 
be a nullity and be disregarded. In both 
cases it would indeed probably be better 
to apply to the Court for rectification even 
if that course is not strictly speaking neces- 
sary. But where there isa Tribunal having 
jurisdiction and there are parties over 
whom that jurisdiction is exercised and 
the Court has issued its decree, it is not 
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open to any body to treat that decree as a 
nullity. On the contrary it must be taken. 
until itis set aside by due course of law 
to be valid being in effect the command of 
the sovereign power which regulates the 
relation of the partiesto the litigation and 
to the others. 

It is true that there have been cases in 
which persons have sought to execute 
what is really a voluntary transfer by means 
of consent decrees but there is no authority 
that even in such cases it is possible to 
deal with a consent decree precisely on the 
lines of a conveyanee. If any body has so 
deceived or defrauded the Court into pass- 
ing a consent decree, which it would not 
have passed having been better advised, 
then the correct course would be to attack 
the decree itself by some appropriate pro- 
ceedings. As long as even a consent decree 
stands it cannot be treated as a nullity. 

The fact that this is an award but nota 
decree makes no difference in the principle. 
As soon as the Court decides to file the 
award, it becomes to all intents and pur- 
poses a decree of.the Court and has pre- 
cisely the same binding effect on the parties 
affected by it as a decree of the Court. 

Now inasmuch as the award in Suit 
No. 326 of 1910 is still in full force and 
vigour and has never been rescinded it 
must be held that the rights and liabilities 
of Khushaldas and Tharumal are definitely 
ascertained by that award. And that being 
so, it is perfectly clear that Pevandbai’s 
claim to hold this particular property as 
widow of Khushaldas is done away with by 
that award because it distinctly declares 
that the property was not of Khushaldas 
but of Tharumal. Similarly, on the other 
hand, Pevandbai has got no defence to the 
action of Thaumal because he is clearly the 
representative of Tharumal by virtue of the 
same award and Pevandbai is merely a 
trespasser on the property. 

The result is that both these appeals 
should be dismissed with costs. 

P. B. A. Appeals dismissed. 

Z. K. 
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ALLAHABAD HIGH COURT. 
Sgoonp Cavin APeBAL No. 1305 or 1923. 
‘June 5, 1925. 

Present :—Mr. Justice Sulaiman. 

B. BHAGWAN RAI—PtatntirF— 
APPELLANT 


versus 
JADDU RAJ RAI AND anoTHER— 


DEFENDANTS — RESPONDENTS. 

Custom—Landlord and tenant--Abadi land—Plot 
lying close to tenant's house, user of— Tenant, rights of. 

Where an open piecs of land in a village lying 
close toa tenants house has bzen used by him for 
his domestic or agricultural purposes, there may bea 
presumption that his occupation of the plot is a part 
of his original contract of tenancy and thathe is 
entitled to its user so long as he is not turned out of 
the village; but the user must be confined tothe way 
in which it has been exercised in the past for the 
grant of which alone there can be a presumption. 


"The tenant is a licensee of the plot for the purpose 


for which he has been using it, and he has no right 
to alter its user and to utilize it for a.different pur- 
pose altogether. For instance, a tenant would not be 
entitled to make constructions on an open site when 
he has been allowed to use the sitefor tying -cattle or 
storing heaps 6f cow-dung cakes. [p. 746, col. 2.] 

Basa Mal v, Ghayas-ud-din, 27 A. 396; 2A. L. J. 27; 
A. W. N. (1904) 276, and Jagan Nath v. Gurdiyal 
Singh, 10 Ind. Cas, 284, followed. . 


Second appeal against a decree of the 
Second Additional District Judge, Gorakh- 


- pur, dated the 24th of April 1923. 


Mr. Harnandan Prasad, for the Appel- 
lant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for recovery 
of possession of land comprising 5 dhurs 
by demolition of a wall 20 cubits in circum- 
ference and 5 cubits in height. The plaint- 
iff's case was that the defendants without 
the permission of the zemindar had started 
constructing a gola (turret) 20 cubits in 
circumference and 5 cubits io height’ on 
the plaintiff's land, but that the wall had 
not been completed, and that it had not 
yet been covered with thatch. The defence 
was that the plaintiff was never in posses- 
sion of this plot, and the claim was barred 
by time. In para. 7 of the written statement 
it was further pleaded that the defendants 
used to build or repair such a gola 
for storing chaff every year when it was 
damaged by rain or flood. The Court of 
first instance found that the construction 
was a new one and was on plot No. 3 


-of which the plaintiff was the owner. It 


found against the defendants on the 
question of limitation and the question of 


” 
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estoppel, which points were . not argued 
before it.’ On appeal-the learned District 
Judge has dismissed the suit. He has 
not. set aside the finding of the Fist 
Court that the plaintiff is the owner of 
the plot; nor has he set aside the find- 
ing that the claim is not barred by 
limitation, and the defendants are -in 
adverse possession of the site He has 
nowhere suggested that the gola in dispute’ 
is not new. He’ has said nothing- about 
the defendants’ plea that in previous + ears” 
they used to have such a gola on this 
plot and used to repair it year after year. 
The learned Judge has found that the 
piece of land in dispute has been “i: the 
nse and occupation of the defendant:” as 
a sort of a second courtyard apper-ain- 
ing to their house, Although the learned 
Judge unfortunately has not stated clearly 
that the use and occupation has been for 
a very long number of years, I take it 
that when he thought that it was a sort 
of a courtyard appertaining to the de- 
Jendants’ house he meant to find that the 
defendants have been using and occupy- 
ing it for a very longtime. The learned 
Judge has, however, thought that because 
the land has been in the use and occupa- 
tion of the defendants, the latter -are 
entitled to build upon it. 

It is true that, if an open piece of land 
lying close to a tenant's house has been 
used by him for his domestic or agricul- 
tural purposes, there may be a presump- 
tion that his occupation of the plot isa 
part of his original contract of tenancy 
and that he is entitled to its user so long 
as he is not turned out of the village; 
but the user must be confined to 
the way in which it has been exercised 
in the past for the grant of which alone ` 
there can be a presumption. The tenant 
is a licensee of this plot for the purpose 
for which hehas been using’ it. He would 
have no right to alter its user and utilize 
it fora different purpose altogether—vide 
Basa Mal v. Ghayas-ud-din (1) and Jagan- 
nath v. Gurdiyal Singh (D. Nor would 
a tenant he entitled to make constructions 
on an open site when he has been allowed 
to use the site for tying cattle or storing 
heaps of cow-dung cakes. From the plead- 
ings I gather that the construction com- 
plained of is a sort ofa kachcha building 
which will ultimately be covered with 


(1) 27 A. 356; 2 A. L. J, 27; A. W.N, (1904) 276, 
(2) 10 Ind, Cas. 284, 
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thatch and in which chaff would he kept 
and preserved. If the defendants have 
never before made any construction of 
this kind on the land in question. in my 

opinion, they would not against the will 
= of the zemindar be entitled to do so. It 
would be putting the land to a slightly 
diferent use and would be erecting con- 
structions on it which never existed before, 
and for which there is no presumption 
that the zemindar ever granted permis- 
sion. lt is true that a kachcha building 


and one of small value may be removed’ 


‘at any time, but this would not deprive 
the zemindar of his right to object to its 
being constructed. If once a  sachcha 
building is allowed to be built there would 
be nothing to prevent the tenant from 
gradually extending it or raising its 
height as it is washed away by flood 
year after year. 

On the other hand, it is possible that 
the defendants have been utilizing this 
land in past years for this purpose. Their 
own case was that they used to have such 
a gula on this land year after year and 
when washed away or damaged by rain or 
flood they used to repair it. The learned 
Judge has not said a word about this 
defence. If it were established that the 
defendants have had golas over this plot 
of land in previous vears, there would 
be a justifiable presumption that the 
occupation of this land was for this purpose 
also. 

I accordingly send down the following 
issue to the lower Appellate Court for a 
finding :— 

. Have the defendants had similar golas 
in previous years over the plot of land in 
dispute ? 

No fresh evidence will beallowed. The 
usual ten days are allowed for filing 
objections. 


Z. K. Order accordingly. 


namasi 


PATNA HIGH COURT. 
CIvIL Revision No, 554 or 1924. 
March 25, 1925. 
Present:—Mr. Jastice Kulwant Sahay. 
W. K. DANSFORD—Dgrenvanr— 
PETITIONER 
VETSUS 
B. D. SHAW AND Co.—PLaINnTIFFs — 


l OPPOSITE PARTY. 
Limitation Act (IX of 1998), s. 20, Sch. I, Art. 52— 
Goods supplied on credit—Suit to recover price of 


DANSFORD V. SHAW, 


.Small Cause Court suit, 
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goods—-Limitation, commencement of—Part payment 
of principal—Limitation, extension of. 

A suit to racover the pric of goods supplied by a 
tradesman on credit for which payment was to be 
made on presentation of bills is. governed by Art. 52 
of Sch. Ito the Limitation Act and limitation begins 
to run from the date of the delivery of the goods. 
[p. 748, col. 1.) 

A part payment of principal will not give a fresh 
start of limitation under s. 20 of the Limitation Act 
unless the fact of the payment app3ars in the band- 
mee of the person making the same. [p. 748, 
eol, 2. 


Appeal from an order of the Subordinate 
Judge, Darbhauga, dated the 19th Septem- 
ber 1924, 

Mr. B. C. D2, for the Petitioner. 

Messrs, Murari Prasad, Anirudhji Bar- 
man and Anand Prasad, for the Opposite 
Party. 


JUDGMENT.—This is an application 
in revision on behalf of the defendant ina 
The suit was for 
recovery of asum of money, principal with 
interest, for price of goods sold and deliver- 
ed by the plaintiffsto the defendant. The 
claim was for Rs. 207-12-0 as principal and 
Rs. 148 14-0 as interest, making a total of 
Rs, 356 10-0. The defendant admitted a 
sum of Rs. 55-8-0 and deposited the same 
in Court and denied his liability to pay the 
balance He further pleaded limitation. 

The Small Cause Court Judge has decreed 
the entire claim, and has held that the 
plaintiffs have proved their claim by pro- 
duction of their bahis. On the question of 
limitation he held that it was a case of 
running account and the claim was not bar- 
red by limitation. i 

The only point raised in the present 
revision by the defendant is that the claim 
for the balance not admitted is barred by 
limitation. The plaintiffs are tradesmen 
and they used .to supply goods to the de- 
fendant on credit and used to make up their 
bills and present the same to the defendant 
with vouchers. It appears that the transac- 
tion between the plaintiffs and the defend- 
ant has been going on from sometime 
before November 1920. On the 29th No- 
vember 1920, the plaintiffs presented a bill 
to the defendant for a sum of Rs. 309-12-0 
for goods supplied during the period from 
19th May to 29th November 1920. This sum 
of Rs, 309-12-0 was made up of Rs. 157-8-0 
being the price of goods supplied during 


-the same period and a sum of Rs. 152-4-0 


being the balance due on account of a 
previous bill, The defendant's case is that 
when the previous bill was presented to 
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him he denied his liability to pay the price 
_ of the goods valued at Rs. 152-4-0 and admit- 
ted the rest of that previous bill which 
was paid. His allegation is that no vouchers 
were produced for the goods for which 
Rs. 152-4 U was demanded and he refused to 
pay the same. In the bill presented on the 
23th November .19:0, the amount of 
Rs; 152-4-0 was again included without any 
vouchers, and he again refused to pay the 
same, but paid “the balance of ‘the hill. 
Subsequently bills were presented for goods 
` supplied and the defendant says that the 
sum of Rs, 152-4-0 was again included in 
those hills which he refused to pay. The 
present claim of Rs. 207-12-0 is made up of 
Rs. 152-4-0 due on account of the previous 
bill, and Rs, 55-8-0 for goods supplied sub- 
sequently. The defendant admits bis liabi- 
lity to. pay the Rs, 55-8-0 and did in fact 
deposit this amount in Court. As regards 


Rs. 152 4-0 he denies his liability and pleads 


limitation. 

The learned Judge in the Court below 
has found that Rs. 152:4-0 was due from the 
defendant and this question cannot be 
agitated in the present case. The only 
question for consideration, therefore, is as to 
whether the claim for Rs. 152 4-0 is barred 
by limitation. 

It is not disputed that this sum of 
Rs. 152-4-U is the balance due on account of 
the bill presented before November 1920. 


But, it is contended that, as there was a ~ 


running account between the parties, and 
there was payment made within the period 
of limitation in part satisfaction of the 
debts, the claim is saved from limitation. 
On behalf of the plaintiffs it is contended 
that the Article applicable is No. 85 of the 
First Schedule to the Limitation Act. To 
my mind, this Article has no application 
tothe present case. Jt was not a case ofa 
balance due ona mutual, open and current 
account where there have heen reciprocal 
demands between the parties. It was a 
case of supply of goods by a tradesman on 
credit for which payments were made on 
presentation of bills. I think the Article 
-applicable is Art. 52 of the Act, and the 
period of limitation is, therefore, three 
‘years-from the date of the delivery of the 
‘goods. Admittedly the goods were deliver- 
‘ed beyond three years of the institution of 
the suit, and the claim would, therefore, 
be barred by limitation. | 
for the plaintiffs-opposite party, however, 
relies on s, 20 of the Limitation Act, and 


- 
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contends that part of the principal of the 
debt having admittedly been paid béfore 
the expiration of the périod of limitation 
a fresh period began to run from the time 
of payment. But, in order'to: save limita- 
tion, on the payment must appear in the 
handwriting of the person making thé 
same. The payment alleged is that of the 
principal and not of interest, and under 


-the proviso to s. 20a fresh period of limita- 


Lion cannot be comiputed from the time 
when the payment was made, unless the 
fact of the payment appears in: the hand- 
writing of the person making the sate. 
There is no allegation, much less proof, of 
there being any such handwriting of the 
person making the part payment in the 
present case, and the claim must, therefore, 
be held to be barred by limitation. 

The decree of the Court below must, 
therefore, be set aside and the suit dismissed 
with costs. The plaintiffs, will, of course, 
be entitled to withdraw the sum admitted 
and deposited by the defendant in. the 
Court below, : 

Z. K. Decree set aside. 


CALCUTTA HIGH COURT. | 
APPEAL FROM APreLLATE Decrur No. 1409. 
or 1922. 

February 24, 1925. 
Present :—Mr, Justice Suhrawardy 
; and Mr. Justice Duval. 
Srimati FAZARA KHATUN BIBI— >- 
PLAINTIFER-—APPELLANT 
` , VETSUS 
MATIOR RAHAMAN AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Muhammadan Law—-Marriage—Minor 
Contract, nature of. 

In a case of marriage batwe2n Muhammadans the 
real contracting parties are the husband and the wife 
and under their personal law they are entitled to 
enter into a contract of marriage evén before they 
have become major under ‘that law; and the contracts 
of such ‘minors are entered into through their 
guardians specified by their personal law. Those 
contracts are as good as those entered into by the 
minor himself or herself for the purpose of. creating 
rights and obligations. |p. 749, col. 2. 

Mir Sarwarjan v, Fakhruddin Mahomed Chowdhury, 
13 Ind. Cas. 331; 39 ©. 232; 16 ©. W. N. 74; (2912) M. 
W., N. 22,9 A. L. d. 38, 15 0. L. J. 69.14 Bom. L. R. - 
5; 21 MOL. J; 1156; 11M. L T., 8; 391.4.1 (P.O), 
distinguished. 3 


puriies— 
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~ Appeal’ against a decree of -the Sub- 
ordinate Judge, First Court, Chittagong, 
dated the 15th March 1922, affirming that 


of the Munsif, Third Court of that place, 
dated the 3rd February 1921. - 


Babu Narendra Kumar Das, for the 
Appellant. 
Babu Ramdayal Dey, for the Respondents. 
JUDGMENT. 


Suhrawardy, J.—In this suit. for 
dower by a Muhammadan widow, one of the 


pleas raised by the defendants is that the. 


suit is barred by the Lawof Limitation. 
‘According to the plaintiff her husband 
died on the 27th -February 1914. Accord- 
ing to the defendants his death took place 
sometime in 1913. There were several issues 
raised in the case but the only issue tried 
by the Courts below was one of limitation. 
The learned Munsif was of opinion that 
Art. .103 ofthe Limitation Act was appli- 
cable; but -he proceeded to examine the 
case on the assumption that it was govern- 
ed by Art. 116, and found- on the evidence 
that Yar Ali (the husband of the plaint- 
iff) had died more than six years before 
the institution of the suit. He, therefore, 
held that the plaintiff's suit was barred 
by limitation. On appeal the learned 
Subordinate Judge did not agree with the 
Munsif that Yar Ali had died more than 
- six years ago as alleged by the defendants. 
- He was inclined on a consideration of the 
evidence to accept the version of the 
plaintiff; but as he was of . opinion that 
in any case the suit was barred by limita- 
tion he did not enter any finding to that 
effect. On the question of limitation. his 
view is that the plaintiff being a minor 
at the time when the kabilnama was eze- 
cuted and registered, the marriage having 
taken place with the consent of the father 
the kabilnama cid not create any contract 
between the plaintiff and her husband and, 
therefore, Art. 116 did not apply to the 
. present case which was governed by Art. 103 
of the Limitation Act. 

_In my judgment the opinion of the 
Court below cannot be supported. It is 
well known that in marriages among 
Muhammadans where one of the contracting 
parties is a minor, it is solemnized with 
the 124 0r permission of the marital guar- 
dian of the infant which has the effect of 
the contract being entered into between 
the parties who are married. In this 
particular case the kabilnama was executed 
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in favour of the wife (the plaintiff). There 
is no question, therefore, that she was a 
paity to the contract. It is aigued on 
behalf of the respondent that as she was 
a minor at the time when this contrat 
of marriage was entered into end as there 
could not be any specific performance of 
this contract against her the contract of 
marriage was void. It is surprising to me 
that such an argument is advanced from 
the bar. In support of the indefensible 
position taken by the respondent reference 
has been made to the case of Mir Sarwar- 
jan v. Fakhruddin Mahomed Chowdhuri (1) 
1 fail to see any connection between that 
decision and the present case. In 
that case it was held. that if a contract 
was entered into on behalf of a minor by 
a person who had no authority to bind 
the minor’s estate, the minor is not in law 
entitled to enforce such a contract for 
want of mutuality between the contracting © 
parties: That was the case of specific 
performance of a contract relating to pro- 
perty. Ina case of marriage between Mu- 
hammadans the’ real contracting parties are 
the husband and the wife and under their 
personal law they are entitled to enter 
into a contract of marriage even before 
they have become major under that law: 
and the contract of such minors are 
entered into through their guardians speci- 
fied by their personal law. ‘Those contracts 
are as good as those entered into by the 
minor himself or herself for the purpose 
of creating rights and obligations. “The 
result of the adoption of the view urged 
by the respondents is that though the wife 
surrenders her person and enters into 
material obligations she is not entitled 
to claim the dower which the hustand 
promised to pay to the wife as considera- 
tion for the marriage. The kabilnama was 
executed in favour of the plaintiff The 
contract thus evidenced by it does not 
lose its character if the marriage was 
solemnized through the agency of a 
guardian. In my opinion the judgment 
of the lower Appellate Court cannot be 
upheld and must be set aside. It is 
hardly necessary to say that the law as 
to what Article of the Limitation Act ig 
applicable to a registered kabilnama is 
practically settled. See the cases of Aisat- 


(1) 13 Ind. Cas. 331; 39 O. 232; 16 ©. W., N. 74: (1912) 
M. W. N 22; 9A. L. J. 33; 15 C. L.J. 6y; 14 bom, L, 
R. 5;21 M. L. J, 1156; 11 M. L, T. 8; 39I. A, 1 (P, C.), 
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ulla v. Danes Mohammad (2) and Maham- 
mad Mazaharual Ahad Mahammad Azim- 
uddin Bhutan (3). . 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court 
set aside and the case remanded to the 
Court of first instance for trial of all the 
issues raised ‘ins the case including the 
issue of the date of death of Yar Ali the 
husband of the plaintif. The appellant 
is entitled to the costs of this appeal. 
The costs of the lower Courts will abide 
the result. 

Duval, J.—I agree. ° 

N, H. Appeal allowed. 


(2) 70 Ind. Cas. 169: 50 ©. 253; 36 C.L. T. 379; 
(1923) A. L R. (C.) 152. 

(3) 73 Ind. Cas. 17;-27 ©. W.N. 210; 37 C. L. J. 108; 
(1923) A. I. R. (C.) 507. 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 774 oF 1923. 
February 6, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice 
Covyajee. 
 BHAGVANLAL CHUNILAL—Ptarntirr 
—APPELLANT 
VETSUS 
BAI DIVALI—Desrgnpant— 
RESPONDENT, 

Hindu Law--Will by wife relating to property in- 
herited by her from her paternal relations, validity of 
—Consent of husband—-Wife living separately from 
husband, effect of... 

Where a Hindu wife has lived separately and in- 
dependently of her husband for a long number of 
years he loses all rights of control over her including 
the right to control any disposition which she might 
make by Will of property inherited by her from her 
paternal relations. 


Second appeal from a decision of the 
First Class Subordinate Judge, A. P., at 
Ahmedabad, im Appeal No. 139 of 1922, 
confirming that of the Joint Subordinate 
TE at Nadiad, in Civil Suit No. 74 of 

921. . i 

Mr. H. V. Divatia, for the Appellant. 

Mr. M. H. Mehta, for the Respondents. 

JUDGMENT. —The original plaintiff 
to this suit was one Parshottam Hargovan- 
Das, who sued to recover from the defend- 
ants possession of the property in suit, 
alleging that his wife Bai Adat died on 
January 9, 1921, leaving behind her that 


=” 


` 
we 


BHAGYANLAD CHUNILAL V. BAT DIVALT. 


(281, 0. 1985) 
property to which the plaintiff was the heir 
at law; that the defendants were withhold- 
Ing possession of the same from him on the- 
strength of an alleged Will by Bai Adat; 
and thatas the plaintiff had not consented 
to it, it was not operative. 

The defendants wentto trial on the issues 
whether the Will by Bai Adat was valid, 
and whether the suit properties, or any of 
them, were other than Saudayika stridhan 
of the.deceased Bai Adat. The Trial Judge 
found that the Will was valid, and that the 
property in suit was not Saudayika stridhan 
of Bai Adat. He considered in the circums- 
tances of the case that Bai Adat was entitled 
to dispose of such property by Will, althcugh 
her husband was alive, because the Will 
was not made during coverture, which was 
still understood to mean a state during 
which the wife was under the power of her 
husband, and as it was admitted that Adat 
was living separate and independently. of 
her husband at her father's house for thirty 
or forty years till her death, she was not 
under coverture, i n 

In appeal the Judge said.. 

“Bai Adat stayed with her husband Pur- 
shottam for afew years. She gave birth 
to four or five children who died long ago. 
Purshottam then married a second wife 
with the result that Bai Adat had to seek 
the shelter of her parents. ' She lived- with 
her parents and in their house for about 
forty years prior to her death. During this 
time her husband never maintained her nor: 
did he ever care to know how she was | 
doing. She seems to have been treated as- 
an abandoned wife.” so 

He agreed with the learned Trial Judge | 
that Bai Adat really got ber father’s pro- 
perty as his heir, and referring to the deci-- 
sion of Bhau v, Raghunath (1) said— - 

“The ruling quoted by the appellant lays 
down that it isnot open to a wife to dis- 
pose of her stridhan property except 
Saudayika stridhan without her husband's 
consent or permission during coverture, ` 
The principle on which the ruling is based 
is that females are always subject to the 
control of males even in a matter of disposi- 
tion of their separate property. This con- 
dition of control can exist when the females 
reside with and are members of the family 
of the controling male persons. If a hús- 
band abandons his wife and fails to fulfil - 
the obligations enjoined by Hindu Law to ` 


(1) 30 B. 229; 6 Bom. L. R. 936. 
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his wife for more than a generation, he can- 
not claim the right of control over the pro- 
perty she acquired in her paternal house. 
The law which gives a husband powers of 
control over the person and property of his 
wife also presents corresponding obliga- 
tions. Ifthelatter are not discharged, the 
former must be treated as lost to a great 
extent. Bai Adat had virtually ceased to be 
a member of her husband’s family Her 
husband had, therefore, lost all control over 
her property and over her person to a great 
extent,” 

The appeal was, therefore, dismissed. 

The correctness of that decision has been 
contested in second appeal We do not dis- 
pute fora moment the principles of Hindu 
Law as stated in Bhau v. Raghunath (1) with 
regard to the power of disposition by a 
wife over her non-Saudayika stmdhan. 
But it is perfectly clear, as pointed out by 
the lower Appellate Judge, that the texts 
which arereferred toin that judgment con- 
template quite a different-state of facts 
from those waich have been proved to exist 
in this case, and we cannot know what would 
have been laid down, supposing the possibi- 
lity of a wife being separated from her hus- 
band for forty years could have been con- 
templated in those times. We think that 
the facts in this case are sufficient proof 
that although Bai Adat at law was still 
the wife of Purshottam, he had lost all 
rights of control over her, so as to lose also 
the right to validate any disposition which 
she might make hy Will of property inherit- 
ed by her from her paternal relations. We 
think this decision is in consonance with the 
views which would prevail at the present 
dav in the community. Both the Judges 
who heard the casein the lower Courts are 
Hindus, and we do not think that they 
would have decided the case, as they have 
done, if they thought that their decisions 
wouldin any way offend the sense of the 
Hindu community. We, therefore, dismiss 
the appeal with costs. 


Z. K. Appeal dismissed. 
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RANGOON HIGH COURT. 
Civit Reviston No. 192 or 1924. 
November 17, 1924. 

Present ;—Mr. Justice Godfrey. 
MAUNG KHANT GYI AND UTHERS— 
APPLICANTS 
versus 
MA THET HNIN AND oTHERS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, rr. 8, 
9, O. XI, rr. 12. 21,0. XLIII, r. 1 )—Order direct- 
ing discovery of document, failure to comply with- 
Dismissal of  suit—Hestoration--Appeai—Remedy, 
proper. 

During the pendency of a suit the plaintiff was 
directed by an order of Court‘ passed under r, 12 of 
O. XI ofthe ©. P. O. to make discovery on cath 
regarding documents which were or were not in his 
possession relating tothe matters in question. The 
plaintiff failed to comply with this direction and failed 
to put in appearance on the date fixed with the 
result that the suit was dismissed for want of prosecu- 
tion under r. 2] of O. XI. This order was subsequent~ 
ly set aside by the Court purporting to act under 
O. IX, r. 9 of the Code and holding that the dismissal 
order was really one passed under r. 8 of O. IX: 

Held, that the order of dismissal was one passed 
under r. 21 of O. XI of the C. P. C., and that the pro- 
visions of r. 9 of O. 1X of the Code were inapplicable 
to the case, inasmuch as the order of dismissal was 
appealable under O. XLIII, r.1(f) of the Code and 
the plaintiff's remedy was either by way of appeal 
or by way of review, and that consequently the 
order restoring the suit must be set aside. 

Civil revision against an order of the 
District Court, Insein, in Civil Regular 
No. 13 of 1924. 

Mr. Doctor, for the Petitioners, 


JUDGMENT.—In this matter the peti- 
tioners seek to revise an order passed by 
the District Court of Insein setting aside 
a dismissal order passed in Suit No. 13 of 
1924 of that Court and restoring that suit 
to the file. The present application is un- 
contested, the respondents not now appear- 
ing. 

jt seems that during the pendency of 
the suit above referred to the respondents, 
who were the plaintifs, were directed by an 
order of Court passed under O XI, r. 12, 
C. P. ©., to make discovery on oath of the 
documents which were or had been in their 
possession relating to the matters in ques- 
tion. They failed, however, to comply with 
this direction, although the case was ad- 
journed on three occasions to enalle them 
to do so, and in fact failed to put in any 
appearance, with the result that the suit 
was dismissed for want of prosecution 
under O. XI, r. 21,C. P. ©, and it was 
this order of dismissal, which the District 
Court set aside, purporting to act under 
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O. IX, r. 9, C. P.C., and holding that the 
dismissal order was really one passed 
under O. IX, r. 8, CO. P. C. 

It is clear thatthe order of dismissal was 

one passed under O. XI, r. 21, Q. P. C., and 
that the provisions of O. IX, r. 9, C. P. C., 
have been misapplied. The latter rule 
provides for the setting aside of a dismissal 
order passed under O. IX, r. 8, C. P. C. 
upon sufficient cause being shown by a 
plaintiff for his non-appearance when the 
suit was called on for hearing; but it has 
no application to the present circumsances, 
where the case was fixed for the plaintifs’ 
compliance with the direction of the Court 
under O. XI, r. 12, und the suit dismissed 
for their default in this respect under 
O. XI, r. 21, C. P. ©. Such an order was a 
decree and was appealable under O. XLII, 
r.1(f), ©. P. C., and the plaintiffs’ (res- 
_ pondents’) ‘remedy was either by way of 
appeal or perhaps by way of review. 
JA Court's powers to set aside decrees 
are those that are given to it by Statute 
and to apply a rule, which could have no 
application, was clearly irregular and the 
order passed in such circumstances must 
‘be held to have been without jurisdiction. 

It, therefore, seems to me that the order 
of the District Court must be set aside and 
the dismissal order restored, this applica- 
tion being allowed with costs two gold 
mohurs. 


BR: Application allowed. 
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ALLAHABAD HIGH COURT. 

LETTERS Patent APPEAL No. 29 or 1924. 
June 19, 1925. l 

Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Sulaiman. 
Syed TAJAMMUL HUSAIN—PLAINTIFF— 
APPELLANT 
; LETSUS 
BANWARI LAL AND oTHERS—DEFENDANTS 
-——RESPONDENTS. 

Custom--Occupiers of houses in village, whether 
entitled to transfer houses-—Instances, large number 
` of, effect of —Presumption— Burden of proof—Appeal, 
second—Finding asto custom, whether can be ques- 
tioned, 

Although the findings of an Appellate Court so far 
as they are findings offact are binding in second 
- appeal, nevertheless it is open to a Court in second 
appeal to consider whether evidence which has been 
found to be proved and instances which have been 
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established do or do not establish a custom having . 
the force of law. [p. 753, col. 1.] “Se 
Where the question for decision is whether the 
occupiers of houses in a village are entitled by custom 
to transfer their houses anda large number of sale- 
deeds is proved which show that occupiers in the 
village have been transferring their houses, the pre- 
sumption is that such a large number of transfers 
could not have taken place unless there was a right 
in the occupiers to make such transfers. When a 
large number of such instances has been established 
the burden lies on the zemindar to explain how it is 
that so many transfers were allowed to be made and 
the Courts are entitled to draw an inference in such a 


case that there must have been a custom to which the . 


zemindar submitted. [p. 753, cols. 1 & 2.] 

Letters Patent Appeal against a judgment 
of Mr. Justice Kanhaiya Lal, dated the 29th 
of November 1923. l 

Mr. S. A. Haider, for the Appellant. 

Dr. S. N. Sen, (for whom Messrs. B. 
Malik), and Mr. A. Sanyal, for the Respond- 
ents. 

JUDGMENT. —This is a plaintiff's ` 
appeal arising out of a suit for ejectment 
on the ground that the plaintiff is a zemin- 
dar of the village and the contesting de- 
fendant isa person who has without any 
right purchased a house in the village and 
is occupying it. The pleas raised in the 
written statement were that the defendant 
vendor was the owner of the house and was 
entitled to transfer it. There was also a 
further plea that in this village under a 
custom the occupiers of houses were entitl- 
ed to transfer their houses, 

Both the Courts below came to the conelu- 
sion that the evidence produced by the de- 
fendant did not establish a custom having 
the force of law. They accordingly decreed 
the claim. On appeal alearned Judge of 
this Court has come to a contrary conclu- 
sion. 

We may note that there was another suit 
instituted by other zemindars of this village 
against other transferees which had how- 
ever been dismissed by the Courts below.. 
A second appeal was preferred in this Court 
in that case and at the instance of the 
learned Counsel for the appellant who was 
also Counsel for the appellant in the other 
case the two appeals were connected together 
and were ordered to be put up for hearing 
together. At the time when these two con- 
nected appeals came up for disposal the 
learned Judge of this Court referred to the 
evidence on the records of both the cases 
inasmuch as both related to the same 
custom in the same village and disposed of . 
the two appeals by one judgment. There 
were altogether 91 sale-deeds produced by 
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the defendant- in the -connected -appeal 
and 35 sule-deeds were on the record of the 
present case. 
“was established, but that the defendants 
“had no proprietary right in the site and 
‘were mere rat yats without adverse posses- 
‘sion. 
| Although the findings of the lower Appel- 
‘late Court so far as they are findings of 
"fact are binding in second appeal neverthe- 
-Jess it is open “to a Court in second appeal 
‘te coasider whether the evidence which has 
been found to be proved and instances 
which have been established do or do not 
establish a custom having the force of law. 
In the ‘present case the plaintiff relied on 
an entry in the wajib-ul-arz of the year 1872 
as well as on’a judgment of the year 1912 
and three compromise decrees besides 
certain oral evidence. The. defendant on 
the other hand relied on a judgment. of the 
year 1865 as well as a large nuinber of sale- 
deeds of houses by occupiers in favour. of 
gither zemindars or strangers. 
Assuming that the. interpretation put 
upon the wajib- ul-arz by the Courts below 
was correct and “that it does not 
show. that the right of residence 
could be transferred, nevertheless there 
was a volume of. evidence consisting of so 
many instances of transfer for the last 60 
years on which the learned Judge of this 
Court eould hold that there was legally 
sufficient evidence to establish the custom, 
The. lower Appellate Court had brushed 
aside. the sale-deeds by saying that- they 
_mmerely indicated that transfers had taken 
place, and had thought that, unless the de- 
fendant established the circumstances under 
which those sales took place and also show- 
ed that the consent of the zemindars had 
not been obtained they were not of much 
importance. If the number of sale-deeds 
had been very small this view might have 
been sound, but as the number of ‘transfers 
increases it becomes more and more pro- 
bable that such a large number of transfers 
could not take place unless there was a 
right-in the occupiers to make such trans- 
fers, When sucha large number of in- 
stances had been established it did lie on 
the zemindar to explain how it was that so 
many transfers were allowed to be made. 
A very large number of thesa transfers 
were made in favour of strangers who were 
not zemindars. Itis impossible to believe 
that the zemindars would not come to know 
of the appearance of these strangers in the 
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village and if. they: took no. step: to abject 


-the Courts are entitled to draw the: in [êrence 


that there must have beén a éustom, to 
which they submitted.. As to the-judg gment 


-of the. year 1912.we may “note that the -ẹvi- 
dence produced before the Munsif .was b: 


mo means so voluminous. © The: Couit,-had 
to decide the existence ` or non-existence, of 


„the alleged custom on the evidence. before 


It.. The. evidence which was ,produced, in 
that case was, not ‘considered suficient te 
eatablish the custom. Although, therefore, 
the judgment: is of some, importance it 
cannot by any means be conclusive. On 
the other hand we find that at least in the 
year 1865 when the case mentioned above 
avas decided, it was stated that there had 
been numerous transfers in the village. 
‘We also like to add that although the entry 
in the wajib-ul-arz is a strong prima facie 


` evidence of custom it is by no means Con- 


clusive. particularly as the ratyats and other 
-occupiers of houses are not parties thereto, 

In this case, therefore, we find it impos- 
sible. to, differ ‘from the. view taken by the 
learned Judge of this Court that.the evi- 
dence adduced by the defendant was legally 
sufficient to establish the custom. We ac- 
cordin gly dismiss this appeal with costs, 
inciuding fees on the higher scale. 

Zz. XK, shia aa 
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BOMBAY HIGH COURT. | 
AreBAL FROM ORDER No. 3 or 1924." 
February 6, 1925. 
Present:—Sir Norman M acleod, Krr., 
Chief Justice, and Mr. Justice Coyajee, 





AND OTHERS—DEFENDANTS——ÅPPELLANTS 
- VETSUS i 
BALVAN TPANDURANG SAMANT 
-—PLAINTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 104, O. VII, 
r. 10, O. XLII, v.l (a)—Order directing return of 
plaint for pr esentation to proper Court—Appeat, 


second, whether lies. 

Under O. XLIII, r. 1 (a) of the C. P. C., an appeal 
lies from an order Ka ri a plainb to be returned 
for presentation to the proper Court. From the order 
of the Appellate Court, however, no second appeal is 
competent in such a case. 

Appeal from the decision of the District 
Judge at Ratnagiri, in Miscellaneous 
Appeal No. 13 of 1922, reversing an order of 


the Joint Subordinate J nudge at Malvan, 


e 
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Mr, K.S. Parulekar, for the Appellants. 
ig Mr. T. N. Walavalkar, for Appellant 
o. l. : 
Mr. A. G. Desai, for the Respondent. 
JUDGMENT.—The plaintiff filed this 
suit in the Court of the Joint Subordinate 
Judge at Malvan who held that the Court 
had no jurisdiction and directed the plaint 
to be returned forpresentation to the proper 
Court. The plaintiff appealed to the 
District Judge, who held that the Malvan 
Court had jurisdiction in the case, and ac- 
cordingly sent it down for trial according to 
law. The defendants filed a second appeal 
to this Court, and the preliminary objection 
has been taken by the respondent's Pleader 
that no second appeal lies. The order made 
by the Subordinate Judge was under O. VII, 
r. 10. Under O. XLIII, r. 1 (a), an appeal 
‘lies under the provisions of s. 104 from an 
‘order under O. VII, r. 10. Section 104 
says: “An appeal shall lie from the follow- 
ing orders, and save as otherwise expressly 
provided in the body ofthis Codeor by any 
law for the time being in force from no 
other orders...(i) any order made under rules 
from which an appeal is expressly allowed 
by rules.” Sub-section (2) says: “No appeal 
shall lie from any order passed in appeal 
under this section.” Itis clear, therefore, that 
this is an orderpassed by the District Judge 
in appeal from the order of the Subordinate 
Judge, That appeal was admitted under 
©. XLII, but no further appeal is allowed 
under s. 104. Theappealis dismissed with 
boris on the ground that no second appeal 
ies. 
Z. K, Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ÅPPEALS From ORIGINAL IVIL JURISDICTION 
Nos. 88 AND 89 or 1924. 
November 11, 1924. 
Present:—Sir Lancelot Sanderson, 
Kr., Chief Justice, and Mr. Justice 
Buckland, 

Sin HUKUMCHAND KASLIWAL 
AND ANOTHER— DEFENDANTS—~APPELLANTS 


VETSUS 
RADHAKISSEN CHAMARIA 
AND OTHERS—PLAINTIFFS—RESPONDENTS. 
Companies Act (VII of 1918, s. 171—-Company 
in liquidation ~Suit by secured creditor, whether should 
be stayed—Caleutta High Court Original Side Rules— 
Sale of property pending dispute, effect of, 
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Where a Company is being wound up a secured 
creditor has prima facie a clear right to apply for and 
obtain leave to enforce his security. [p. 738, col. 2.] 

Wherea suitis brought by a plaintiffagainst a 
Company which is being wound up alleging that he is 
entitled to a charge on the assets of the Oompany, 
and the defendants deny that the plaintiff is entitled 
to a charge, the issue involved in the suit ought in the 
ordinary course to be decided in a suit, and sucha 
suit ought to be allowed to proceed inspite of the 
winding up proceedings. |p. 757, col. 1.] 

On the Original Side of the Calcutta High Court 
when it appears that a property will have to be sold 
eventually, such property is frequently sold under 
conditions which may promptly secure the best 
possible price entirely without prejudice to all rights 
and contentions of the parties of any kind whatscever, 
the object being to obtain the best value for the pro- 
perty when conditions are mostfavourable and to 
allow such contentions as may be raised to be argued 
at leisure thereafter. [p. 758, col. 2; p. 759, col. 1] | 

Appeals from an order of Mr. Justice 
C. C. Ghose, dated the 3rd April 1924. 

The Advocate-General (with him Mr. S. G. 
Roy), for the Appellants. 

Mr. Langford James (with him Mr. S. M. 
Bose), for Bilasroy Hurdutt Roy. 

Sir B.C. Mitter (with him Mr. N. N, 
Sircar), for the Respondents. 

JUDGMENT. 


Sanderson, C. J.—Thesetwo appeals, 


which are No. 88 of 1924, and No. 89 of 


1924, have been argued one after the other. 
They arise out ofan application made by 
the respondents Radhakissen Chamarai 
and Motilal Chamaria, which was disposed 
of by my learned brother Mr. Justice O. 
C. Ghose on the lst of April 1924. 

In Appeal No. 88 the appellants are Sir 
Hukumehand Kasliwal and another: and 
in Appeal No. 89-the appellants are Bilas- 
roy Hurdut Roy. ; 

The facts, which have been stated both 
by the learned Advocate-General who ap- 
peared for the appellantsin Appeal No. 88 
and by the learned Counsel who appeared 
for the appellants in Appeal No, 89, are as 
follows:— 

It is alleged that on the 14thof February 
1920 Sir Hukumchand Kasliwal and Har- 
kissen Das Bhattar entered into an agree- 
ment with the Pioneer Mills Limited (which 
was a Joint Stock Company having its re- 
gistered office in Calcutta and carrying on 
business as refiners, manufacturers and 
dealers in sugar at Unao in the United 
Provinces of Agra and Oudh) by which 
Messrs. Hukumchand Harkissen Das were 
to be the banians of the Company ; and, it 
was alleged that the appellants advanced 
Rs. 1,50,000 to the Company upon con- 
dition that this sum should be secured 
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upon the factory, plaint and machinery of 
the Company and its stock-in-trade at 
Unao. It was further alleged that after 
the sum -of Rs. 1,50,000 had been advanced 
the Company wrongfully put an end to 
the agreement anda suit was eventually 
instituted by Messrs. Hnkumchand Kasli- 
wal and Harkissen Das Bhattar against the 
Pioneer Mills Ltd., the Tata Industrial 
Bank, Limited, Bilasroy Hurdut Roy, 
_Radhakissen Chamaria and Motilal Chama- 
ria, the second, third and fourth defend- 
ants being joined on the ground that 
they alleged that they were also mortgagees 
of the properties of the Company. The 
relief which was asked for in that suit 
was, amongst other things, a declaration 
that the defendant -Company’s factory at 
Unao together with the lands, machineries, 
implements, building and structures and 
its stock-in-trade should stand charged 
with the payment of the amount which 
might be found due to the plaintiffs-for the 
advances made by them to the Company. 

The next date which is material is that 
on the 16th of April 1920 the Company en- 
tered into a banianship agreement with 
Méssrs. Bilasroy Hurdut Roy; and, it was 
alleged by Bilasroy Hurdut Roy that on 
the 10th of August 1922 the Company exe- 
cuted a mortgage in their favour for the 
sum of rupees 4 lacs and on the same date 
executed a mortgage in favour of the Tata 
Industrial Bank, Limited. ; 

It was further alleged that on the 3lst 
of August 1922 the Company executed a 
mortgage in favour of Messrs. Chamarias. 

On the 2154 of September the Chamarias’ 
mortgage was registered but Bilasroy 
Hurdut Roy's mortgage was not registered 
until the 2ist of November 1922, leave hav- 
ing been obtained to extend the time.. It 
was further alleged that on the 2nd of 
January 1923 the Tata Industrial Bank 
Ltd., assigned their mortgage to Messrs. 
Chamarias. The date on which Hnkum- 
chand Kasliwal’s suit to which: I have 
already referred, was instituted, was the 
10th of February 1923. 

Bilasroy Hurdut Roy also instituted a 
suit; and, the defendants in that suit were 
the Company and Messrs. Chamarias. Messrs. 
Hukumchand Harkissen Das were not joined 
as a party in that suit. The relief claimed 
was a decree in favour of the plaintiffs for 
Rs. 4,00,000 as principal and Rs. 18,666-10-0 
as interest together with costs and that 
the plaintiffg should be declared entitled 
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to withdraw the decretal amount from the 
sale-proceeds of the Pioneer Mills Sugar 
Refinery and Distillery which was in deposit 
with the Imperial Bank of Calcutta under 
the orders of the Calcutta High Court. That 
last prayer, as I understand, was added’ 
by way of amendment. The exact date on 
which that suit was instituted has 
not been stated to this Court but it has 
been taken that it was instituted before the 
date on which the High Court at Calcutta 
made an order for the winding up of the 
er which was on the 4th of June 

On the 6th of August 1923, an order was 
made on Bilasroy Hurdut Roy’s petition 
and with the consent of Messrs. Chama- 
rias that the property of the Company 
which was subject to the alleged mort- 
gages and charges, to which 1 have already 
referred, should be sold by the winding 
up Court. The bids were not to beaccepted 
without the order of this Court and it was 
ordered that bids should be invited for the 
sale of the property subject to the incumb- 
rances and that bids should be further 
invited for the sale of the property free of 
all incumbrances.’ 

On the 13th of August 1923, my learned 
brother Mr. Justice Greaves made an order 
giving leave to Messrs. Bilasroy Hurdut 
Roy to continue their suit in the Unao 
Court. That order was necessary because 
ofs. 171 of the Indian Companies Act, VIf 
of 1913, which provides as follows:—“When 
a winding up order has been made, no suit 
or other legal proceeding shall be proceeded 
with or commenced against the Company 
except by leave of the Court, and subject to 
such terms as the Court may impose.” That 
order was made by my learned brother in 
the presence of Messrs. Chamarias. 

In September 1923, my learned brother 
Mr. Justice C. C. Ghose sanctioned the sale 
of the property free from incumbrances to 
a purchaser, whose name is not material 
for my present purpose. The property was 
sold free of incumbrances and the proceeds, 
as I have already mentioned, were deposited 
in the Imperial Bank Limited by the order 
of the learned Judge: 

On the 21st of November 1923, my learn- 
ed brother Mr. Justice Ghose made an 
order that Messrs. Hukumchand Harkissen 
Das’s suit should preceed. That order was 
made ex parte on the application of the 
plaintifs in the suit. On the 18th of 
December 1923 Messrs. Chamarias filed 
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and Harkissen Das, and Bilasroy Hurdut- 
Roy. . 

i propose to deal in the first instance, with 
the appeal by Hukumchand , Kasliwal and 
Harkissen Das. - i l 

In this case, asin the other, it has not 
been disputed that the mortgagee or the 
person who claims to be the mortgagee,- 
in the ordinary course would be. entitled 
to enforce his rights by means of a suit,” 
irrespective of the winding up Court, and, 
it’ was upon that basis, I assume, that the 
learned Judge on the 2lst of November 
1923 made his order that Messrs. Humkum-. 
chand Harkissen Das should be at liberty. 
to proceed with the suit which they had 
instituted. a -- 

It has been argued, however, on behalf of 
the respondents that that principle does. 
not apply to these cases because the pro~ 
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their written statement in the suit which 
was brought. by Messrs. Hukumchand 
Harkissen Das in the Unao Court: and, in 
that written statement, amongst other de- 
fences, they set up the case that the plaint- 
ifs. had no charge or mortgage over the 
properties of the defendant Company de- 
seribed in, the plaint. They also alleged 
that the mortgage which was relied upon by 

. Bilasroy- Hurdut Roy and, which purported 
` to. have been executed -by the defendant 
Company, was a collusive transaction and- 
was. invalid and inoperative in law. An 
order was made in Messrs. Hukumchand’s 
suit in-the Unao Court that on the 26th 
March 1924 the parties should appear and: 
that issues should be settled.. Before that 
date arrived, viz., on the 5th of February 
1924, the application which gave rise to. 
these proceedings was made before my- 


learned brother Mr. Justice Ghose. 
_ Inthe application whichrelatedto Hukum- 


chand’ Harkissen Das’s matter the prayers in 


the petition were that the Liquidators should 
be directed to paya certain sum to the peti- 
tioner, that the claims of Bilasroy Hurdut 
Roy andSir Hukumchand Kasliwal and Har- 
kissen Das Bhattar to rank in priority to the 
petitioner's claim might be adjudicated and 
that pending such adjudication the Suits 
Nos. 28 and 387 of. 1923 (which were the 
suits brought by Hukumchand Harkissen 
Das and Bilasroy Hurdut Roy respectively 
in the Subordinate Judge's Court at Unao) 
might be stayed, and if necessary the leave 


granted to Bilasroy Hurdut Roy to proceed 


with their suits in the Unao Court might be 
revoked. me 

“ Upon this application coming before my 
learned brother Mr. Justice Ghose the 


following order was made:—“It is ordered’. 


that the said Hukumchand Kasliwal and 
Harkissen Das Bhattar and Bilasroy Hurdut 
Roy, the plaintiffs in Suits Nos. 28 of 1923 
and 37 of 1923 respectively filed in the 
Court of the Subordinate Judge at Unao, 
do ‘not continue further these suits in the 
said Court: and itis further ordered that 
this application be set down for hearing in 
this Court lor the purpose of determining 
the question of priority of the respective 
claims of the said mortgagees and such 
other incidental questions as may arise on 
the contentions of the parties.” 


` It is from the learned Judge’s judgment 
.and his order that these two appeals have 
(been preferred by Hukumchand Kasliwal 


_ perty in question has been sold by the: 


order of the learned Judge presiding over. 
the winding up Court and that the two- 
suits in question are no longer mort-. 
gagees’ suits in the ordinary acceptance of 
the term. ` 

It was further argued that- the appel- 
lants should not be allowed to approbate` 
and reprobate in the sense that the ap- 


-pellants having taken advantage of the 


winding up proceedings to have the pro-- 
perties sold, cannot object to the order- 
which has been made by my learned bro-. 
ther Mr. Justice Ghose. 

Tam not prepared to accept that argu- 
ment. It seems to me on the facts of. 
the case with which I am now dealing- 
(No. 88) that it must have been the ins 
tention of the parties that the property- 
should be sold by the winding up Court’ 
without prejudice to the rights of those 
who, claimed to be secured creditors, and’ 
without prejudice to such proceedings as 
the secured creditors might ordinarily be 
entitled -to take for the purpose of enforce | 
ing their securities. Itis not necessary for 
me to deal in detail with the facts which 
induce me to come to that conclusion. It is 
desirable, however, to draw attention to 
the fact that in Hukumchand Harkissan 
Das’s case, the sale had actually taken. 
place before the learned Judge gave leave 
to proceed with the suit, that. Messrs. 
Chamarias subsequently filed their written. 
statment in that suit and that an order was 
made that the parties should appear to 
settle the issues in that suit. ' 
: Having regard to ‘those facts I have ng 
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: doubt that the sale of the .propërty by 
the winding up Court was a. proceeding, 
which was carried out for the sake of con- 
| venience and with the object-of getting the 
property sold at a. time and in a place 
where a good price might be obtained for 
it. < There is no doubtin my mind that it 
was not intended that the plaintiffs should 
_thereby be debarred from, enforcing their 
rights in the usual way if they were -so 
“advised. 

. ‘It is also desirable to point out that the 
` defendants-respondents have not in any 
way, as far as I know, changed their posi- 
tion for the worse by reason of the pro- 
¿perty having been sold which was done 
-with their consent under the order of ‘the 
winding up Court, 

_. The position in this case, therefore, is 
that the plaintiffs are alleging that they 
care ‘entitled to a charge: The defendants 


ed to the charge. That issue ought in the 
ordinary course to be decided in ‘a suit. 
The learned Judge, in fact, made an order 
that the suit, which had been instituted, 
should be continued; and certain proceed- 
ings were taken by the defendants in the 
: suit, 

© The question then arises, in-my opinion, 
whether the order, which the learned 
Judge made ón the 21st of November 1923 
“was a correct one. In my judgment it 
was. 

That being so,- I cannot find that any- 
thing has occurred since ‘the 21st of No- 
vember 1923 which would justify that order 
being sab aside by the learned Judge. 

. -Jb seems to me that the position was 
practically the same when the matter 
came before my learned .brother in April 
1924. as it was when the matter was before 
him on the 2lst of November 1923. - There 
dozs not appear to have been with respect 
to the learned Judge any real ground for 
departing from the order which he made 

in -November 1923. 

-> It has been argued by the learned Ad- 
_ vocate-General and by Mr. Langford James 
that the learned Judge had no jurisdic- 
tion to set aside his previous “order or 
to -make an order which would in effect re- 
voke the previous order-which had been 
made giving, the plaintiff leave to continue 
the suit. 

` In my judgment, itis not ‘necessary for 
this Court- to express any opinion upon that 
point, because the matters to which Į have 
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. already referred, are, in my opinion, suffici- 


ent to dispose. of this appeal. 

The result is ‘that, in my judginent, tiie 
appeal of. Hukúmchand Kasliwal - ard 
Harkissen Das Bhattar must succeed. 

Then the question arises whether there 
is anything in the appeal of Bilasroy Hurt- 


‘dut Roy which would induce me to come 
. to a different decision from that at which/I . 


have already .arrived 
Hukumchand. 

The facts, as I have ‘alveady stated, ate 
not quite the-same but upon the question 
as to, what was the intention of the parties- 
when the property was ‘sold by the wind- 
ing up Court it seems to me that it is even 
more clear m this case that the parties had 
only the intention which. 1 AG already 
stated.. 

As I have akea mien oni. 


in the appeal of 


on the 


< 6tof August an application was made By 
_are- denying that the plaintiffs ‘are entitl- |, 


the appellants with the consent of Messrs. 
Chamarias that the properties should le 


put up forsale and on the 13th they applied 
thatthe suit which they had instituted -fn 


the Unao Court should be continued and 


they obtained:an order from the learndd 


Judge in the presence of Messrs. ‘Chamariss 


“to that effect. 


With. the exception. that the Bana 
were sold under the circumstances to which. 


-I haye already referred, there does ‘not seem 


to me to have been any real difference bè- 
tween the position of affairs when the matter 
was before my learned brother Mr. Justi¢e 
Greaves on the 13th of August 1923-and 
when the matter was before my learned 
brother Mr. Justice ‘Ghose in April 1924; 


and, inasmuch. as the order made by tiy 


learned brother Mr. Justice ‘Greaves wan 
made in the presence of the respondents, 
the Chamarias, the facts in this ‘respect 
present a strong case in support of the ap- 


-pellants’ contention. i 3 


The question which.is in dispute betwoor 
the partiés in’ Bilasroy’s appeal i§? jët 
the same as the question between the parties ‘ 
in Hukumchand Harkissen Das’s appeal: Th 


this case the defence set up by the ře- 


spondents was that Bilasroy’s mortgage was 


invalid and was obtained by certain frauduk- 
ent representation. 
argued:the case. for Messrs. 


Sir Binode Mitter whb 
‘Chamarias 
stated that his clients would. not rely upon 
the alleged fraud but that they intended to 
call upon, the appellants to prove the cont 
sideration for their. mortgags anl theg 
would rely. upon the. polit ‘raised in. cont 
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nection with the delay in registering the 
mortgage, 

The learned Counsel for the appellants, 
however, urged that whether the dispute is 
a large one or a small one, there is a mate- 
rial dispute between the parties in respect 


of this mortgage, and that being the case, - 


it seems to me that the principle, to 
which I have already referred, applies to 
this case as well as to Hukumchdnd’s case 
and that the order which my learned 
brother Mr. Justice Greaves made on the 
13th of August 1923 giving the plaintiffs 
leave to continue the suit was a proper 
one and I see no reason why it should be 
departed from or set aside. 

There is one other matter to which I 
must refer and that is the case which was 
mentioned by. my learned brother in his 
judgment, the case of In re Pacaya Rubber 
and Produce Company (1). It is not clear 
as I read the learned Judge's judgment, 
whether the learned Judge placed any 
real reliance upon the decision in that 
case and whether it affected his mind in 
coming to his judgment, because all that 
the learned Judge said was:—‘‘Reference is 
also made to r. 95 of the Rules of the 
Court under the Companies Act and it 
is claimed that in accordance with the 
practice which obtains in England [see in 
this connection, Tn re Pacaya Rubber and 
Produce Company (1)), the actions pending 
in Unao should be stayed and the question 
of the priority of the claims ‘should be gone 
into in this Court where the winding up 
proceedings are pending.” 

But inasinuch as the case was mention- 
ed by the learned Judge, I think, it is 
right to say that, in my judgment, that 
decision does not seem to affect the ques- 
tion which is now before us. In the cited 
case the question was whether the learn- 
ed Judge of the winding up Court had 
power to transfer to that Court an action 
by or against the Company which at the 
date of the winding up was pending in 
another Court when it appeared that the 
action which was sought to be transferred 
extended to other parties as well as the 
Company as defendants; it was held by 
the Appeal Court that the learned Judge 
of the winding up Court had power to trans- 
fer such an action under r., 42 of the 
Companies (winding up) Rules, 1909. It 
was merely a question of transferring a 


(1) (1913) 1 Ch. 218; 82 L. J. Ch. 134; 108 L, T. 21: 
Manson. 37; 57 S. J, 143; 29 T, L. R. 199, sik 
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suit from one Court to another and no 
question of staying a suit arose in that 
case; Ido not see how it has any bearing 
upon the question which is now before us, 

For these reasons, in my judgment, both 
the appeals must be allowed and the order 
of the learned Judge of the Ist of April 
1924 should be set aside and the applica- 
tion of Messrs. Chamarias, in :espect of 
which this appeal .arises, must be dis- 
missed. | 

Having heard the learned Counsel on the 
question of costs the order which we make 
is that Messrs. Chamarias do pay the costs 
of Bilasroy Hurdut Roy and of Hukumchand 
and his partner in respect of the proceedings 
before Mr. Justice Ghose and that the re- 
spondents Messrs. Chamarias do pay the 
costs of the appellants in each appeal in 
this Court. 

Buckland, J.—It is well established 
that a secured creditor has prima facie 
a clear right to apply for and obtain leave 
to enforce his security. 

The appellants have filed suits to en 
force their securities and the question is 
whether or not the order re-calling leave 
should be allowed to stand. 

The appeals have been argued on several 
grounds and I will say at once that I 
am not impressed by. the argument that 
the Court has no power to re-call leave 
once granted, nor by that which suggests 
that the machinery at the disposal of the 
Judge in the winding up would be inade- 
quate to enable him to decide the ques- 
tions which may arise in the suits should 
they come before him. Possibly the want 
of authority on these points is due to the 
fact that the circumstances are unnsuval, 
There is, however, no need to decide them, 
for, the appeals can be disposed of upon 
other grounds. 

On behalf of the Chamarias the argu- 
ment substantially is based—and, I think, 
exclusively—upon sale of the properties. 
This has been put in many ways, but it 
comes to this, that by reason of the sale of 
the properties there has been a change in 
the position of the partiesof which they are 
entitled to take advantage, 

Now, first one must consider what was 
the order under which the securities were 
sold. Itis well-known that on the Origi- 
nal Side of this Court when a property 
eventually will have to be sold such pro- 
perty frequently is sold under conditions 
which may promptly secure the best pos- 
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sible price, entirely without prejudice to 
all rights and contentions of the parties of 
any kind whatsoever, the object being to 
obtain the best value for the property 
when conditions are most favourable and 
to allow such contentions as may arise to 
be argued at leisure thereafter. It has 
been argued that though the sale may have 


been without prejudice to the contentions | 


of the parties, it was not without pre- 
judice to the rights of the secured credi- 
tors as regards procedure. I can only say 
that if there was any reservation made 
at the time I should have expected that to 
have appeared either in the order orin the 
minutes or somewhere where my attention 
could be drawn to it. I think that the 
order must be taken—and it isthe only 
way in which one can take it—as without 
prejudice to any of the parties whether 
as to their rights to any property or 
whether as to their rights to enforce such 
rights. However, be thatas it may, what 
do we find? The OChamarias made no re- 
ference to such change of position, if any, 
as was induced by that sale until this ap- 
plication was made. Sir Hukumchand 
Kasliwal and his partner moved ex parte 
and leave was granted ex parte. Beyond 
all question leave so granted could have 
been revoked. But so far from making 
any application to revoke it I find that the 
Ohamarias filed their written statement 
in the Court at Unao. It may be—as to 
this we have.no information——that at 
that time they were not aware of the leave 
granted; but that seems improbable; at 
all events, itis not so asserted. Thirdly, 
as has beén pointed out by my Lord, even 
if it is to be taken that the position was 
changed it certainly has not been suggested 
that the change was in any degree to the 
prejudice of the Chamarias. On the con- 
trary I think one may take it that so far as 
any benefit has been derived from sale of 
the properties such benefit will enure to 
the Chamarias if they have any rights 
against the funds in Court. The appellants 
are entitled to insist upon their rights, and 
upon this ground, in my judgment, the 
appeals will haveto succeed and upon the 
ground that the appellants are entitled to 
rely upon their right to enforce their secur- 
ities by suits. 

It is unnecessary to make any differentia- 
tion between the two appellants; but Į must 
say that I have come to my conclusion with 
considerable reluctance because I cannot 
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but feel that the balance of convenience and 
expedition is entirely in favour of dismissal 
of these appeals. These are not,. however, 
sufficient grounds for disposing of a case 
when the appellants have rights which 
they seek to enforce and I agree with the 
order which my Lord has proposed to 
make. 

Z. K. Appeal accepted. 


oe a i ita 


RANGOON HIGH COURT, 

Crvi MISCELLANEOUS APPLICATIONS: Nos. 60 

AND 234 or 1924, 

February 23, 1925, 
Present:—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice Maung Gyi. 
In the matter of MAUNG WIN PAN 
AND ANOTHER— PETITIONERS. 

Court Fees Act (VII of 1870), s. 19-C—Letters of 
Administration, grant of—Full fees, payment of-— 
Application for, Letters of Administration de bonis 
non—F'resh fees, whether payable. 

Section 19-C of the Court Fees Act provides that 
where the full fee chargeable under the Act has been 
paid, no further fee isto be chargeable when a like 
grant, i. e., 2 grant of Probate or Letters of Administre- 
tion, is made in respect of the whole or any}part of the 
same property belonging to the same estate. There 
is nothing in the wording of the section to confine its 
application to the case of some executors coming in to 
take out Probate after one of their members has 
already taken out Probate. It will apply equally to a 
subsequent application for administration of the whole 
estate and to an application to administer that which 
has been unadministered so far. When the appoint- 
ment is made de bonis non, there is no new succession, 
and no new devolution of the estate, which would 
justify a finding that fresh Court-fees must be paid, 
lp. 760, cols.1 & 2.] 

Messrs. Burjorjee and Ah Yain, for the 

Petitioners. 
' JUDGMENT.—These were two appli- 
cations for Letters of Administration de bonis 
mon. Previous granis had been made, and 
the proper Court-fees on the value of the 
whole estate had been deposited. The 
question is whether any further Court-fee 
is chargeable on these applications. 

On the matter coming before the learn- 
ed Registrar, Original Side, he was of 
opinion that the case did not fall within 
the purview of s.-19-C of the Court Fees 
Act, and having regard to the wording of 
the form given in Sch. Ill of the Act he 
was of opinion that Court-fees must be paid 
on the increased value of the property and 
on certain other réalizations, 
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| The: matfer-has Deen laid before this or Letters of Administration, is made in 
Bench -for’ ‘consideration because of a pre+ respect of the whole or any part of the same 
wious decision ‘by, a Single Judge of the property belonging to the same estate 
late Chief Court thé cor reetness of whichis There is nothing in the wording of s. 19-C 
questioned. - ~ to confine its application to the case of some 
' Jn Inre “Samuel Balthazar a) in which executors coming in to take out Probate 
‘exactly thê-samé quèstion ‘arose, it was held: after one of their members has already 
“Letters of Administration have previously taken out Probate. It will apply equally - 
been issued in respect of the whole of the. toa subsequent application for administra- 
property in respect of which Letters are tion of the whole estate, and to an appli- 
now asked for. The full fee chargeable on` cation to administer that which has been 
the property at the value there placedupon upadiministered so far. When the appoint- 
it was levied. The property has since ap- ‘ment is made de bonis non, there is no new 
parently risen in value. I am of opinion -suecession, aud no new devolution of the 
that this cannont affect the question. The ‘estate, which would justify a finding that 
full fee chargeable was paid when Letters fresh ‘Court-fees must be paid. 
were previously issued, Consequently no - ‘The decision in Inre Samuel Balthazar (1) 
fee is leviable now in-‘spite-of the rise in “was cited with approval in the case of- 
value.” This decision was passed with Swarnamoyi Debi v. Secretary of State for 
‘reference to the provisions of 8. 19- CG of the ` India (2) which is an authority on the point 
Court Fees Aet. -~ ni, , “arising in the present case. 
We agree with the learned Judges, who 
‘decided that case. There are some old 
‘rulings to the ‘contrary effect, but these 
“were either passed before s. 19-C was 
` enacted, or were cases to. which sg. -19-C 
-‘could- not apply, because that -section 
applies only when both the first and the sub- 
“sequent grants were made after the Court 
“Fees Act came into force. 

For-these reasons, we are.of opinion that- 
-no further Court-fee is chargeable on these 


There can be no question that the word- 
‘ing of s. 19-0 is wide,enough to cover the | 
| present cases. It lays down in clear terms 
. that “whenever a grant of Probate or Letters ; 
of Administration hasbeen or is made in 
_réspect of the whole of the property belong- 
_ingto an estate, and the full fee chargeable 
under this Act has been or is paid thereon, 

no fee shall be chargeable under the same . 
“Act when ‘a like grant is made.iù respect of ` 
“the-whole-or any part of the. same property ` i 
belonging to the same estate.” ‘The: Legis- app one ; Order lingl 
lature is careful to use language ~which ~ af oa ind. Cas, 394; 43.6. 625; 20.0, W. N. 1525 99 
. covers the case of asubsequent: grantsuch i as , me) Li. J. 370, - in 
-a grant de bonis non.. Section-19-I shows 0. |) . 

‘ that the amount of the Court-fee is to-be eal- 7, ee) 1. m 
‘ culated on the value of the property at the | 
‘ time the application is made. This,’ may be, |... 
¿at some interval after the death of the. last fo 
Pace and ao bine given in Sch. IEL to 3.700 | a i 
the Act provides-for an- increase in: value A ; ~ Q m 
between the date.of the death and the date... REONE COURT F, 
_ of the application. for. Probate . or Letters. x Snconp CIVIL APPEAL No. 147 oF 1924, » 


-That form is directed to: be used with sa ear o k March 9, 1925.. -. f 
„modification as may be necessary, andwecan , | | aga -—Mr, Daniels, J.C. ` 
„586e no ground for. holding that the refer- © BHAGWAN DIN PLANTIFF—APeRLLANT 

ence therein to increased. values. refers. to + versus 

-increased values. between the, first and | ` Tug DEPUTY COMMISSIONER of. 

“second grant of Probate or Letters, and not n- KHRRI —TurR DaN I — RESPONDENT., 

„merely. to increase ed. values ‘hebween - ‘the , a P. Court of Wurds Act (IV of 1912), 33 9, 17, 2 5 

date of the death and the date. of the applica- Proof of debt in proceedings unter s. 9— state 


‘tion. By s. 19.G,: provided - that. tho. full taken over by Court of Wards—r'ailure to notify claim 


3 t —Sufficient eause. 
‘tee chargeable under the. Act has Deen . Proof ofa debt in proceedings under s.9 of the 


“paid, - no “furber. fee is: to, be chargeable Court. of Wards Act is not asu ficient ground. for 
when a, like grant,. 2, e, 95 a: rant of Probate | failure to notity the claim under s. L7 of the Act after - 
ae ae ee : the estiite has nee KEN ovar roy the oust of Wards. 
(1) 4 L. B, R. 255. ` Bh a BAP a a a yoy bir ie el eee gate oie etd 
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Appeal against- a decree of the Third 
Additional District J udge, Lucknow at 
Sitapur, dated the 26th February 1924, 
reversing that`of the Subordinate J udge, 
Kheri, dated the 30th November 1922. 

Mr. A. P. Sen, for the Appellant. 

Mr. N. N. Goshal, R. B., Government 
Pleader, for the Respondent 
- JUDGMENT.—The appellant brought 
a claim against the Court of Wards. It 
isan admitted fact that when the Court 
of Wards took charge of the estate, notices 
were issued in accordance with s. 17 of 
the Court of Wards Act calling upon all 
persons having claims against 'the estate 
to notify those claims, H is also an admit- 
ted fact that the appellant failed to notify 
his “claim. He claims to have shown good 
and sufficient cause for such failure within 
the meaning’ of-the provisa to s 20, on the 
“ground that he tendered proof of his debt 
fo the Deputy Commissioner when the 
latter was making a -preliminary enquiry 
under s.9 of the Act in order, to decide 
whether the estate should or should not 
be taken under the Court of Wards. It 
has been held by a Bench ofthis Court in 
Sheo Dayal v. Deputy Commissioner, Kheri 
(1) that proof of a debt in proceedings under 
s. 9is not a sufficient ground for- failure 
to notify under s. 17 after the estate has 
been taken over. It is impossibe to dis- 
tinguish that case from tbe case before 
me, Following the ruling. in ‘that case 
I dismiss the appeal with costs. 

D. Appeal dismissed. 


(1) §8 Ind. Cas. 486; 2 O. W. N. 322; 12 O. L. J. 
446; (1925) A. L R. (0) 326; 28 0,0. 127. 





ALLAHABAD HIGH COURT.. 
SECOND Crvin APPRAL No. 1832 or 1923. 
_ March 20, 1925. ` 
~ Present:—Mr. J ustice Lindsay and 
Mr Justice Kanhaiya Lal. 
KEHAR SINGH—PLalnTIFF—. 
APPELLANT 
i TVEPSUS 
JAH \NOIR SINGH AND ANOTHER— 
DEFEND NTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 52—Pre- 
emption suit -~ Property re-conveyedl to vendor—lis 
pendens, doctrine of, applicability of. 

It is intolerable thata vendes, after a suit for pre- 
emption has bean filed, should be allowed to re-convey 
tlie property purchased ‘by him to-the vendor and thus 
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emptor. 


-ed that the appeal must prevali. 
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to defeat the suit which has been brought by the pre- 
In a case of this kind par ties who enter into 
such a transaction are not entitled to the protection of 
the Court while the plaintiff, on the other hand, ought 
to have the full benefit of the doctrine of lis pende: ns, 
as laid down in's. 52 of the Transfer of Property Act. | 


Second appeal from a decree of the Sub- 
ordinate Judge, Meerut, dated the ee 
August 1923. a 

Mr. A. P. Pandeya, forthe Appellants 

Dr. M. L. Agarwala, for the Respond; 
ents. 

JUDGMENT .— After heating Counsel 
for the parties in this case we have decid: 
The 
facts may be briefly stated.. The suit for 
pre-emption was filed on the 7th September 
1922, to pre-empt a sale, which was carried 
out on the 19th September 1921. 

On the 14th September, that is ‘one week 
after that suit had been filed; the vendee 
re-sald the property to the vendor, and on 
the llth October 1922, he put in a written 
statement saying thatthe plaintiff had no 
cause of action inasmuch as he, the vendee, 
had got rid of the property by re-transfer- 
ring it tothe vendor. The Court- of first 
instance applied the doctrine of lis pendeng 
and decreed the suit. The lower “Appel- 
late Court has reversed the First Court's 
finding on the strength. of. the ruling to 
be presently referred to, that the doctrine 
of lis pendens did not apply. 

In our opinion the decision of the Court 
below is erroneous. The case upon which 
the lower Appellate Court relied is reported 


-as Herkeshi v. Mewa Ram (1): ae 


We have lately had before us a case which 
was on all-fours with the case now under 
consideration. This is Second Appeal 
No. 1708 -of 1923 [Durga Prasad v. Gangadin 
(2)| which was decided on the 27th February 
1925. We cannot, on the. facets, make any 
distinction between that case and the case 
now before us. 

‘In that case we had occasion to refer tio 
the judgment upon which the lower Appel- 
late Court has relied in this case and we 


“pointed out that the judgment did not 


apply to the facts before us. We also 
quoted other rulings of this Court. to show 
that the doctrine of lis pendens applied to 
suitsof this kind. We referred to Ghasitey 
v. Gobind Das (3) and Kamta Prasad v. Ram 
Jag (4). 

(1) 72 Ind. ‘Cas. 247; (1923) A. I. R. (A) 294; 9 O. & 
å. L. R. 495. 

(2) 88 Ind. Cas. 202; L. R. 6 A. 320 Civ.. 4 


(3) 30 A. 467; 5 A. L. 3.477! A. W, N. (1908) 221, 
(4) 22 Ind, Cas. 268; 35 A. 60; 12 A, Li. 9 2 
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We are satisfed that the doctrine of lis 
pendens has to be applied in the present 
case. We think it is intolerable that a 
vendee, after a suit for pre-emption has 
been filed, should be allowed to re-convey 
to the vendor and to defeat the suit which 
has been brought by a pre-emptor. In a case 
of this kind parties who enter into such 
transactions are not entitled to the protec- 
tion of the Court, while the plaintiff, on 
the other hand, ought to have the full 
benefit, of the doctrine of lis pendens, as 
laid down in s. 52 of the Transfer of Pro- 
perty Act. Applying that principle, there- 
fore, we reverse the decree of the Court 
below and restore that of the Court of first 
instance. ‘The appellant is entitled to his 
costs here and, heretofore, in this Court 
. costs will include fees on the higher scale. 
Z. K. Appeal allowed, 


LAHORE HIGH COURT. 

First CIVIL APPEAL No. 1896 or 1918. 
January 29, 1923. 
Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 

Firm CHALA RAM AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 
versus 
KISHEN CHAND AND orHers—DEFENDANTS 
—RESPONDENTS. 

Hindu Law—Joint family—Necessity—Onus of 
oof—-Debt incurred by karta—Family property, 
liability of. ve 
In determining the validity of a debt incurred by 
the manager of a joint Hindu family, there is no 
. general and inflexible rule as to whether the onus to 
prove necessity rests on the creditor or on the joint 
family to prove the want of necessity; the presumption 
proper to be made will vary with circumstances and 
must be regulated by and be dependent on them. [p. 
764, col.-2; p. 765, col. 1.) ; 
Maheshar Bakhsh Singh v. Ratan Singh, 23 0. 766; 23 
L A. 57; 7 Sar. P. O. J. 19; 6 M, L. J. 127; 12 Ind. Dee. 


(n s.) 508 and Amar Nath v. Bulaki Das, 38 Ind. Cas. 


363; 21 P. R. 1917; 62 P. W. R. 1917: 50 P. L. R. 1917, 
Eo ‘necessity has been proved the mere fact that 
the creditor made no enquiries as to the necessity for 
the loan, or the purposes for which it was required is 
immaterial. [p. 765, col. 1.) 

Appeal against a decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 


' 16th March 1918. ; 
Mr. R.C. Soni and Bakhshi Tek Chand, 


for the Appellant, 
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Mr. M. S. Bhagat, for the Respondents. 

dUDGMENT.—This appeal has arisen 
out of a suit brought by the firm of Chela 
Ram-Sant Ram, Bankers of Rawalpindi 
against Bhagat Kishen Chand and Sons of 
the same City claiming recovery of a sum 
Rs. 5,655-15-3 due on a cash credit bond. 
The principal amount was stated to be 
Rs. 4, 861-3-9, interest being claimed at the 
rate of 12 annas per cent. per mensem. 
Various defences were set up and the learn- 
ed Senior Subordinate Judge dismissed the 
suit on the 17th June J915, holding that 
it could not proceed owing to the fact that 
the plaintiffs’ names had not been correctly 
set forth in the plaint, This decision was 
upset by a Division Bench of this Court 
on the 6th December 1917, and the case 
returned for trial of the remaining issues 
that had been struck. The same learned 
Senior Subordinate Judge has again dis- ` 
missed the suit and the plaintiffs have come 
up to this Court in appeal through Mr. Tek 
Chand, while Mr M. 5. Bhagat has appear- 
ed on behalf of the respondente other than 
Bhagat Baldev Das who is said to have 
gone away to Japan and, although sub- 
stituted service has been effected, has failed 
to put in an appearance. 

It appears that one Bhagat Kishen Chand 
died somewhere about 1906-7 leaving him 
surviving a widow, Musammait Lakshmi and 
four sons, viz,, Baldev Das, major, and 
Shanti .Sarup, Lajpat Rai and Chandar 
Dev, minors. The family had been carry- 
ing on a brick-making business; according 
to the plaintiffs under the style of Kishen 
Chand and Sons. Upon Kishen Chand’s 
death the same business was continued by 
Bhagat Baldev Das who then became the 
head of this joint Hindu family and its 
karta. On the 22nd April 1910, the said 
Bhagat Baldev Das executed the cash credit 
bond on which the suit was based. This 
bond is printed in the original paper-book 
at pages 6 and 7 and was duly registered. 
Under it certain joint property was. charg- 
ed with the payment of such sums, up to 
Rs, 5,000, as might be found.due, by the 
firm of Bhagat Kishen Chand and Sons, 
when demand was finally made. This bond 
was executed by Bhagat Baldev Das for 
himself and on behalf of his three minor 
brothers. Bhagat Baldev Das pledged his 
own personal credit as well as the joint 
property as stated above. Bhagat Baldev 
Das has never putin an appearance through- 
out the entire proceedings. His brothers 
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and his mother Musammat Lakshmi have, 
however, contested the suit pleading that 

hagat Baldev Das was not the agent of 
any firm of which they were members but 
was working for his own ends. It was also 
pleaded that the house hypothecated had 
been gifted to Musammat Lakshmi by 
Kishen Chand in his lifetime. It was 
pleaded further that as at one time the 
accounts showed that there was a credit of 
Rs. 88 14-9 tha charge created on the pro- 
perty by this particular deed had come to 
anend. The issues with which this appeal 
-is concerned are:— 

ə. Had Baldev Das the right to mortgage 
the property on behalf of his family. 

4. Was the property in suit assigned by 
Bhagat Baldev Das’s father to Musammat 
Lakshmi? If so, what effect has this assign- 
ment on the present claim. 

5. Is the-property in suit ancestral? If 
so, what effect has this on the present 
elaim ? ; 

6. Is the property in suit liable for debts 
contracted after 22nd October 1912 ? 

FY . To what amount are plaintiffs entitl- 
ed ? 

Issues Nos. 4,5 and 6 need not bediscussed. 
It was found by the Court below that 
Musammat Lakshmi had failed to prove the 
_ gift setup by her in her favour and that 
the property was ancestral. It has not been 
urged that the decision on these two points 
is erroneous, and the evidence on the record 
clearly shows that they had been correctly 
decided. As to issue No. 6 the finding was 
in favour of the plaintiffs and has not been 
seriously challenged by Mr, M. S. Bhagat. 


-It is true that at one time the accounts. 


stood to the credit of Bhagat Baldev Das 
or Kishen.Chand and Sons, but the terms 
of the deed itself as wellas Ex. P-7 (page 33 
of the first printed paper-book) clearly show 
that if Bhagat Baldev Das had the power to 
charge the ancestral property. with the 
~ monies due under that bond, the plaintiffs’ 
suit is not affected by the fact that on 30th 
of July 1912, the account of Bhagat Kishen 
Chand and-Sons was at credit. P-7 is a 
letter dated the 28th October 1912 address- 
ed to the plaintiffs by Bhagat Kishen 
Chand and Sons although actually written 
by Bhagat Baldev Das. 

The real point for decision in this case is 
the one involved in the issue: “Whether 
Bhagat Baldev Das had the right to mort- 
gage the property on behalf of his family.” 


As to this it wag contended by Mr. Tek 
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Chand that Bhagat Baldev Das was on the 
death of his father Kishen Chand, the head 
of the family and its manager or karta. 
Assuch it was claimed that he had the right 
to raise money on the joint family property 
for the purposes of the joint family busi- 
ness. This business, as stated above con- 
sisted of brick-making and it was urged 
that it was carried on under the name and 
style of Bhagat Kishen Chand and 


Sons in the lifetime of Kishen Chand 
himself. This fact was denied by 
Mr. Bhagat, but on a reference to the 


statement of Musammat Lakshmi herself 
at page 45, line 80 we find that she clearly 
states that Kishen Chand worked as “Bhagat 
Kishen ChandandSons” for four or five years 
before his death. Itis also clear that after 
the death of Kishen Chand the family con- 
tinued joint and to live as such up to the 
time when Bhagat Baldev Das went over to |“ 
Havelian in the Hazara District where he 
took up certain Railway contracts, It is 
these.contracts that are now in question in 
the case, for it is alleged by Mr. M. S. 
Bhagat that there was no justification for 
Bhagat Baldev Das to commence an entirely 
new business, namely, that of contracting, 
and for the purposes of this business to 
pledge the credit of the joint family. The 
first point to consider here is, whether 
Bhagat Baldev Das started this contracting 
business on his own account or on the 
account of the joint family. That the con- 
tract was taken in the name of Bhagat 
Kishen Chand and Sons cannot seriously 
be disputed. P. W. No. 3, Lakhmir 
Singh who is the son-in-law of Kishen 
Chand has clearly stated that the 
contract was taken in the name of 
Bhagat Kishen Chand and Sons and he 


“also has stated that the contract was enter- 


ed into in order that Bhagat Baldev Das’s 
brothers might benefit therefrom. Seeing 
that this Lakhmir-‘Singh was instrumental 
in securing the contract for Bhagat Kishen 
Chand and Sons his evidence on this point 
is of the utmost importance and should be 
considered conclusive. It must, therefore, . 
be held that Bhagat Baldev Das entered 
into these contracts not for himself but for, 
and on behalf of the joint family of which 
he was the manager, 

For the appellants it has been contended 
that this loan was taken by Bhagat Baldev 
Das in connection with the family busines- ` 
ses, including the ‘business of making 
bricks, and it has, therefore, been urged 


4 


“LW. 29: 21 C. W. N. 990: 33 M. L. J. 39: 
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that the-entire family is responsible for the 
payment of the present claim up to the sum 
claimable under the cash credit bond. It 
must-be held that the business of making 
bricks was the ancestral. business of the 
family; the business relating to the con- 
tract cannot be regarded as an expansion 
of the ancestral business or an extension 
of it but must be treated as an entirely new 
venture on the part of the family. It re- 
mains to. be seen how far, under the Hindu 
Law, the manager of a jointfamily business 
ean render the joint family property liable 
for debts incurred in connection with a 
new business... On this point Mr. Tek Chand 
has referred to the following rulings: 
Raghunathji Tarachand v. Bank of Bombay 
(1), Johurra Bibee v. Sreegepal Misser (2), 
Joharmal Ladhooram v. Chetram Harising 
(3), Ayyasamy. Pillat v. Gurusami Naicken 
(4), Wedhawa Shah. v.. Rattan Chand (5), 
Bang Lal v. Jaisht Ram (6), Bissonath Prosad 
Malita.v. Bindesrt Prosad Singh (7), Mul 
Chand v. Sadhu Singh (8), Bichha Lal v, Jai 
Pershad (9) and Sheotahal Singh v. Arjun 
Dass (10). 

He has also referred to Amar Nath v. 
Bulaki Das (11), and Gour’s Hindu Code. 
page 77. On the other hand Mr. Bhagat has 
relied. on Ganpat Rat v. Munni Lal (12), 
approved ofin Bhura v. Banarsit Das (13), 
Ram Dhan Das v. Ramji Das (14), Firm 
Paras Ram-Jwala Prasad v. Gian ‘Chand 
(15), Har Kishen Singh v. Lahore Bank (16), 
Bankhandi Rai v. Kishori Mandal (17), 
followed in Lachhman Prasad v. Sarnam 
Singh (18), and Kalika Nand Singh v. Shiv 

(1) 2 Ind. Cas. 173; 34 B. 2 T Bom. L. R. 255, 

`> (2) 1 O. 470; 1 Ind. Dec. (N. 5.) 293. 

A 28 Ind, Cas. .538; 39 B: 715; 17 Bom. L. R. 


33 Ind. Cas. 691; 3 L. W. 463, 
G 30 Ind. Cas. 813. 126 P. W. R. 1915; 189 P. L. R. 


191 
NG 30 Ind. Cas. 500; 172 P. L; R. 1915; 106 P. W. R. 


mc 17 Ind. Cas. 577; 40 O. 342; 17 ©. W. N. 1025. 
(8) 59 P. R. 1893. 

(9)45P.R.1899. . 
(10) 56 Ind. Cas. 879; 1 P. L. T, 136; (1920) Pat. 155, 
(LI) 38 Ind. Cas, 363; 21 P. R. 1917; 62 P. W. R. 1917: 
50 P. L. R. 1917 
: (12) 13 Ind. Cas. 34; 34 A. 135; 9 A. L. J. 54. 

13) 30 Ind. Cas. 481; 174 P. L. R. 1915; 113 P. W.R. 


1915. 
, (14), 50 Ind Cas. 215. 

` (15) 50 Ind. Cas. 36. 

. (16) 51 Ind. Cas. 712 at p. 714; 64 P.R, 1919. i 

(17) 61 Ind. Cas. 102; 2 P.. DE 17, 6 P. L. d. 12; 
(1921) Pat. 113. 

(L3) 40 Ind. Oas. 234; 39 A. 500; 15 A. t. J. 5834; 2p. 

9:19 Bom. L. 

R.-646; 26 C-L. Me ae (1917) M. A N. 516; hal par 339; 
44 J. A, 163 {P.C 
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Nandan Sin gh (19). -He also laid stress.-on 
Sanyasi Charan Mandal v. Krishnadhan 
Banerji (20) and Anant Ram v. Collector of 
Hitah (21), and Mulla’s Hindu Law, pages 
219, 221. The cases relied on by Mr, Tek 
Chand dealt with joint Hindu family carry- 
ing on family businesses and Mr, Bhagat 
contended that in those cases the businesses 
were of such a nature as necessitated the 
raising of funds from time to time which 
entailed charging the joint family property 
with their payment. He contended that 
under Hindu Law the onus was on the 
creditor to prove that a debt incurred by 
the manager of a joint Hindu family had 


- been incurred for the benefit of the minor 


members of that family or for recognized 
necessity. There ean be no doubt that the 
authorities cited by Mr. Bhagat support his 
contention, On the other hand the author: 
ities relied on by Mr. Tek Chand support 
hisarguments. The case reported as Anant 
Ram v. Collector of Ettah (21) is, however, 
distinguishable, for that proceeded en the 
Dayabhaga and not the Mitakshara. A 
reference to that case clearly shows that it 
was really decided on the fact that the new 


business started by the head of that Daya- 


bhaga family could not be held to have 
been started on behalf of his minor brother 
inasmuch as he (the elder brother) had | 
been appointed a guardian of that brother 
and the business had been started without 
the permission of the Court. At page 37 of 
the 9th Edition of Mayne, Hindu Law, the ` 
main differences between the position ‘of 
the manager of a Hindu joint family under 
the Dayabhaga and the Mitakshara respec: 


.tively are very lucidly stated and there ‘can 


be no-doubt that the position of a karta of 
a joint Hindu family governed by the 
Mitakshara is vastly different from that of 
a karta of ajoint Hindu family- governed 
by the Dayabhaga rule. In the present case 
it will be seen that when in this case the 
cash bond was executed Bhagat Baldev Das 
was, undoubtedly, its head. An attempt has 
been made to show that the family was not 
on good terms but that effort ‘has, on the 
record, failed completely, and there is no 


(19) 63 Ind. Cas. 625. 

(20) 67 Ind. Cas, 124; 49 C. 560; 80 M. TE 225; 26 
A. L. J. 409; 24 Bom. L. R.-700; 35 C. D. J 498" 48 
M. L. J. 41; (1992) M. W. N. 364; 26 C. W. N. Död; 
(1922) A. I. R. (P.O) 237; 16 L: W. 535 (P. C.). 

(21) 44 Ind. Cas. 290; 40 A. 171; 34N. L. J. 291: 7 
L. W. 323; 4 P. L. W. 296; 16 A. L. J. 245: 23 Mode D 
228; 22 O. W, N 484; 27 O. L. J. 363; 20 Bom. la F, 
524; (1918) M. W. N, 446 IRON aa 
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reason to think that-Bhagat Baldeo Das 
was ab that time, in any shape or form, 
inimical to his brother or mother. Further, 
it'seems to be also beyond any serious doubt 
that the contract business was entered into 
in consultation with other relations of the 
family. Lakhmir Singh is the son-in-law 
of Kishen Chand and Musammat Lakshmi, 
and he not only managed to secure the con- 
tract in question for Bhagat Beldev Das, 
but it was at his instance that it was enter- 


ed into in the name of Bhagat Kishen Chand | 


and Sons, so that the minor brothers should 
benefit from it. Again, the same witness 
was Instrumental in inducing the plaintiffs 
to enter into this arrangement, for it has 
been proved beyond question, and admitted 
by him, that he recommended the plaintiffs’ 
to make theadvanee to Bhagat Baldev Das, 
In these circumstances it may safely be held 
that Bhagat Baldeo Das did take this con- 
tract for the benefit of the entire joint 
family. There is, undoubtedly, a conflict of 
authority as to whether the onus in such 
eases rests on the creditor to prove neces- 
sity, or on the joint family to prove want 
of necessity. In Maheshar Bakhsh Singh v. 
Ratan Singh (22), it was held-by their Lord- 
ships of the Judicial Committee that, “in 
such suits no general and inflexible rule can 
be laid down; the presumption proper to be 
made will vary with circumstances and 
must be regulated by and dependent on 
them.’ This dictum was approved of and 
followed in Amar Nath v. Bulakt Das (11) 
and appears to be the safest rule to lay 
down. Applying that rule to the present 
case it seems to us.that the plaintiff has 
succeeded in proving that there was neces- 
sity for the action taken by Bhagat Baldev 
Das. Itis true that the plaintifis made no 
enquiries as to the necessity for this loan 
or the purposes for which it was required, 
but having regard to the decision reported 
as Kalika Nand Singh v. Shiv Nandan 
Singh (19), the absence of such an equiry is 
immaterial when necessity has been proved. 
Here the statement of Musammat Lakshmi 
at page 4d ofthe paper-hook shows that on the 
death of Kishen Chand he left no cash, the 
assets being outstandings of about Rs. 7,000. 
As against that the sum of Rs, 12,000 was 
due to -Sant Singh and Rs. _ 6,000 to 
S. Raocha Ram. This being the case it can- 
not be considered that the brick business 


n (22) 23C. 766; 231. A. 57;7 Ear. P. C.J. 19; SM, L 
J. 127; 12 Ind, Vee. (x. s.) ECB. 
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was in a fiourishing condition at ‘the: time 
of Kishen Chand’s death. -A reference to 
the accounts shows that the first item 
taken under this cash credit bond, viz., 
Rs 3,500 was entered in the brick account 
vide statement of Sahib on page 52. 
We, therefore, accept this appeal and 
grant the plaintiffs a decree for Rs.5,655-15-3 
recoverable from the property hypothecated 
by the cash credit bond dated the 22nd 
April 1910. The plaintiffs will also receive 


_their costs throughout and interest at 6 per 


cent. perannum from date of suit to date 
of realization. Bhagat Baldev Das will also 
be personally liable for the amount due 
under this decree, the decree being ex parte 
as against him. 


N. H. Appeal accepted, 


X 
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MADRAS HIGH COURT, 
SECOND CIVIL APPEAL No. 441 or 1922. . 
November 5, 1924. «- .. 
Present:—Mr. Justice Venkatasubba Rao, 
BHALLAMUDI KAMA SASTRI~ 
PLAINTIFF-—- APPELLANT 
Versus 
THIRUMAMIDI KANNAMMA | 
. AND OTHERS— DEFENDANTS— RESPONDENTS, - 

Hindu Law—Widow—Alienation—Represeniations 
made by reversioner—Surt to challenge alienation - 
Hstoppel— Ratification by reversioner—Assignee from 
reversioner, whether bound. ; 

On the death of a Hindu widow, and during the 
lifetime of her daughter, a reversioner, by his 
representations induced a third person to purchase - 
properties from an alienee from the widow and 
subsequently himself obtained from the daughter a 
sale-deed of all.her rights in the properties so pur- 
chased. “In asuit by the reversioner as assignee from 
the daughter to set aside the alienation: ~ 

Held, that he was estopped by his conduct from’ 
maintaining the suit, [p. 766, col. 2. 

Gur Narayan v, Sheo Lal Singh, 49 Ind. Cas. 1; 46 
C. 566; 17 A. L. J. 66; 36 M. L. J.68; 9L. W. 335; 23 0, 
W.N.521;1 U. P. L, R. (P. C.) 1; 12 Bur. L. T. 122; 46 
I. A. 1 (P.O), relied on. . 

An alienation by a Hindu widow is only voidable. 
Where on the death of a Hindu widow her daughter, 
who isthe next reversioner, receives and: enjoys the 
sale-proceeds of an alienation by the widow she ig 
not thereafter entitled to question the same as not 
being binding on her. An assignee from her is 
equally estopped from challenging the alienation. [p, 
767, col. 1.) at 

Appeal against a decree of the Court . 
of the Additional Subordinate Judge, 
Vizagaptam, in A. S. No. 255 of 1921 (A. S.. 
No. 224 of 1919 on the fileof the District 


“w 


164 
Court, Vizagapatam), preferred against that 
ofthe Court of Razam, in O. S. No. 44 
of 1918. 

Mr. Y. Suryanarayana, for the Appel- 
ant. 

Mr. G. Lakshmanna, for the Respondents. 

J JDGMENT.—This is a speculative 
suit. Both the lower Courts have dismiss- 
ed it and after carefully hearing the argu- 
ments of the learned Vakil for the appellant, 
I am satished that the decision reached 
by the lower Courts is correct. 

One Vizanna died in 1888 leaving ‘his 
widow Lingamma and two daughters, Kan- 
namma and Sitamma. Sitamma predeceased 
her mother and we are not concerned with 
her. Lingamma died in January 1914; 
during her lifetime, she made two sales 
and the present suit has been instituted 
questioning their validity. On the 8th of 
October 1890, Lingamma sold what is de- 
scribed as one and one-fourth vrithi (share) to 
one Garimillakurmayya (Ex. VI). The con- 
sideration for the sale is stated in the deed 
to be Rs. 500. The learned Subordinate 
Judge has held that the sale can be 
-upheld only to the extent of Rs. 207-12-0, 
one ofthe three items of consideration 
~ mentioned in the conveyance. The second 
transaction impeached is that evidenced 
(dated 20th March 1894) by Ex. VI (a). 
The widow sold another one-fourth vrithi 
and a house-site to the father of defend- 
ants Nos. 2 and 38. The deed mentions 
that the consideration was Rs, 500, but 
the learned Subordinate Judge has held 
that no part of it was utilised for any 
purpose which would be binding on the 
‘estate. These are the two transactions 
questioned by the plaintiff. 

On the death of Lingamma, Kannamma, 
her daughter, the first defendant in the 
suit, executed in favour of the plaintiff 
a sale-deed dated the 10th May 1914, 
conveying to him such rights as she pos- 
sessed in the suit properties (Ex. A)’ 
The sale-deed was taken obviously with 
a view to file a suit and recover the pro- 
perties from the possession of the vendees 
or their representatives. 

In order to understand the grounds on 
which the decision of the Subordinate 
Judge is based, a few further facts must 
be stated. Kurmayya; the vendee under 
Ex. VI died, and, on the first May 1907, 
his representatives sold the property covered 
“by Ex. VI to defendants Nos. 2 and 3 (Ex. ID), 
The learned Subordinate Judge has found 


“BHALLAMUDI KAMA SASTRI V. THIRUMAMIDI KANNAMMA, 


(88 I. Ó. 1994) 

that this transaction was brought about 
by the plaintiff. He attested the sale-deed 
and he identified the executant before the 
Registrar. It is in evidence that he him- 
self advised defendants Nos. 2 and 3 to 
purchase the property. The plaintiff was 
at the time the nearest reversioner barring 
the first defendant and by his conduct he 
induced defendants Nos. 2 and3to purchase 
the property and part with the price. 
There is not the slightest doubt that he 


. caused defendants Nos.2 and 3 to believe 


that he approved of the sale and that 
such rights as he had, he was will- 
ing to give up. In these circumstances, 
the plaintiff would be clearly estopped 
from questioning the transaction. The 
learned Vakil for the appellant, has, how- 
ever, argued that any representation that 
the plaintiff made, was made in his 
character as a possible reversioner, that 


in the present suit, he claims under the | 


first defendant, and that he ought not 
to be held bound by an estoppel which 
would not attach to the first defendant. 
For this position, the learned Vakil has 
relied upon Gur Narayan v. Sheolal 
Singh (1) but that very case shows 
that the argument is untenable on the 
facts as they exist here. At page 580* this 
passage occurs in the judgment:—‘"In their 
Lordships’ opinion, there is no estoppel. 
Besides, it should be observed that Hanu- 
man did not acquire the property as a 
contingent reversioner to Maha Sundar.” 
In the present case, however, a perusal 
of Ex. A the conveyance in favour of the 
plaintiff . shows clearly that the first de- 
fendant transferred to him her rights in 
the property on account of the fact that 
he happened to be the reversionary heir 
to theestate. The recital is very clear 
and admits of no doubt. I agree, there- 
fore, with the learned Subordinate Judge, 
that the plaintiff cannot impeach the sale 
of the properties covered by Ex..VI. 

Next, I proceed to deal with the second 
alienation effected by the widew, that is, 
the sale evidenced by Ex. VI (a), dated 
the 20th March 1834 in favour of the 
father of defendants Nos. 2and 3. The 
facts connected with this transaction 
are these: Lingamma received Rs. 600 
from defendants Nos. 2and3 and deposited 


(1) 49 Ind. Cas. 1; 46 O. 566; 17 A. L. J. 66; 36 M.L.J. 


68; 9L. W. 335; 230. W. N.521;1 U. P. L. R. (P. O. 
1; 12 Bur. L. T. 122; 46 I. A. 1 (P. O).. 
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the amount with Kondayya, the husband 
of. Sitamma with a direction that the sum 
Should be paid to the two daughters on 
their attaining majority. The first de- 
fendant after she became an adult, received 
a moiety of this Rs. 500 that is, Rs. 250, 


with another sum of Rs. 250 representing 


interest from this Kondayya.. She at that 
time was aware. that her mother had sold 
the property to the father of defendants 
Nos. 2 and 3 under Ex. VI (a). She -was 
further aware that the amount had original- 
ly been deposited with Kondayya for the 
purpose of a moiety of it being paid over 
to her. The transaction of sale was void- 
able. The first defendant was the rever- 
sioner who was entitled to question the 
transaction. With the knowledge of these 
facts, she received from Kondayya Rs. 500. 
By these acts the first defendant adopted 
and ratified the transaction. The plaintiff, 
who claims through the first defendant, 
has no higher right than the first de- 
fendant herself. has. I agree, therefore, 
with the learned Subordinate Judge that 
the plaintiff is bound to fail in respect 
also of the items to which Ex. VI- (a) refers. 

It has been faintly suggested that Ex. 
VI (a) was executed by Lingamma only 
as guardian of her minor daughters, 
Kannamma and Sitamma, and that, as 
on the date of the transaction, the daughters 
had, a mere expectancy, a mere hope, of 
succeeding, the transaction is void. As 
a matter of fact, however, the document 
was not executed by her only as guardian 
of her daughters. The recital in the 
doctunent makes this perfectly clear. The 
document, moreover, was signed by Ling- 
amma inher individual capacity and not 
as representing her daughter. The argument 
that Ex. VI (a) is void, therefore, fails, 

The judgment ofthe learned Subordinate 
Judge is correct. The second appeal fails 
and is dismissed with costs. 

V. N. V, 


Z. K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL Fuom APPELLATE Decrees No, 257 
oF 1922. 

February 17, 1925 
Present :—Mr. Justice Das and Mr. Justice 
Adami. h 
CHAKRADHAR JHA AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
SHABKANT MISRA AND OTHERS— 
PLAINTIFFS—— RESPONDENTS. 
Hindu Law—Widow—Adverse possession—Property 
acquired, whether stridhan. 
A Hindu widow is not a tenant for life but has a 


‘widow's estate in her deceased husband's property and 


if while she is in possession ofsuch property asa 
widow she possesses adversely to any one as to certain 
parcels, she does not acquire the parcels as siridhan 
but she makes them good to her husband's estate. 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 10th Decem- 
ber 1921, confirming that ofthe Munsif, 
Second Court, Madhubani, dated the 25th 
July 1921. 

Mr. L. K. Jha, for the Appellants. 

Mr. S. K. Mitter, for the Respondents. 


JUDGMENT. | 

Adami, d.—The plaintiff in this case 
sought for a declaration of his title to a 
1/6 share of certain properties and for joint 
possession of the same on the ground 
that the said properties were stridhan pro- 
perties of his maternal grandmother. His 
case was that his maternal grandmother 
had acquired these properties under a deed. 
ofsale. The lower Appellate Court found, | 
that the kobala relied upon by the plaint- | 
iff was not a genuine document; but found, 
however, that the maternal grandmother . 
had been in possession of the properties | 
for more than twelve years and that that 
possession had been adverse to her step-son. . 
The learned District Judge held that this, .. 
being so, the properties acquired by adverse , 
possession became the stridhan of the plain- 
tiffs maternal grandmother and, therefore, 
descended to the plaintiff, The plaintiff's 
suit was, therefore, decreed. 

The only question which arises in this 
appeal is whether the finding of the lower 


“ Appellate Court that the property in this 


case was the stridhan of the maternal 
grandmother is correct. Mr. Jha has re~ 
lied on the case of Lajwanti v, Safa Chand 
(1) decided by their Lordships of the Privy 

(1) 80 Ind. Cas. 788; 28 ©. W. N. 960; 22 A. L. J. 304; 
(1924) A.L R. (P.O) 121; 5 L. 192; (1924) M. W. N 
442; 20 L. W. 10; 2 Pat. L. R. 245; 26 Bom. L. R. 1117; 
47M. L. J. 935; 6€P.L. 1.1; 511.4.171; LRA, 
(P, 0.) 04 (P. G: l 
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Council. .There it was held that a Hindu 
widow is not a tenant for life but has a 
widow’s estate in her deceased husband's 
estate, and that if possessing as 2 widow she 
possesses adversely to anyone as to cértain 
parcels, she does not acquire the parcels 
as stridhan but she makes them good to 
her husband’s estate. That decision seems 
to cenclude the present case. But Mr. 
Mitter on behalf ofthe respondent argues 
that the case I have just cited relates 
only to a case in which the widow -takes 
possession asa widow and holds adversely. 
He argues that in the present case the hus- 
band's step-son was alive and, therefore; 
the maternal grandmother had no widow's 
estate but was only entitled to her main- 
tenance, and that, if a woman is in posses- 
Bion of property. not as a widow but other- 
wise, and obtains a title by adverse pos- 
session, that property will not be taken to 
form part of her husband’s estate but will 
become her stridhan. In the present case, 
however, it is clear from the judgment of 
the lower Court that the maternal grand- 
mother did enter upon the property in 
sult as the widow of her husband, for we 
find that she approached the landlord and 
had her name substituted for her husband’s 
name in his sherista after the death of 
the husband. This proves to our satisfaction 
that the maternal grandmother did, as a 
matter of fact, take possession of the land 
as widow of her husband and that being 
B0, 
Lordships of the Privy Council to which 
I have referred above must hold good and 
the property cannot be heid to be siridhan 
of the maternal grandmother. 

This appeal must, therefore, succeed and 
the decree of the lower Courts must be 
set aside and the suit be dismissed with 
costs in all the Courts. 

Das, J.—I agree. 


Z. K, Appeal allowed. 
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ALLAHABAD HIGH COURT. - 

FULL BENCH, © 
APPLICATION 1N First Appeal No. 118 `. 

oF 1922. 

March 27, 1925. 
` Present: —Mr. Justice Walsh, Mr. Justice 
Kanhaiya Laland Mr. Justice Mukerji. 

GAJENDRA SINGH—DEFENDANT— 
TT ÅPPLICANT _ 

: versus 

DURGA KUMARI-—PLAINTIFER— 


OPrOSITE Party. 
Civil Procedure Code (Act V of 1908), s. 89, O. 
XXAIIL, r. 8, Sch. L1—Appeal—Arbitration, reference 


m 


- to, pending appeal—Award, validity of—Award, whe- 


ther can be treated as adjustment of dispute— Inherent 
power of Court to refuse to allow appeal to be proceed- 
ed with—‘Any other law” in s. 89, meaning of —Inter- 
pretation of Statutes—AMarginal notes, whether can be 
referred to—Duty of Judges. 


- Held; by the majority (Mukerji, J., dissenting), that 
where an arbitration is entered into ina pending suit | 
without the intervontion of the Court, the Court may 
onthe application of any party stay the hearing of 
the suit, and onan award being subsequently made 
act on the award if it finds that it is otherwise valid, 
treatiug it as an adjustment of the suit. There-is no 
reason why when an award is brought to the nvtica of 
the Court in a pending suit, it should not try the 
issue waether the award is not biading on the parties 
under the general principles of the law of contract by 
a proceeding under O. XXII, 1.3 of the G.P. C. 
[p. 772, col. 1; p. 774, col. 2.] 

Per Walsh, /.—Forbearance to sue and forbearance 
to take definite steps to enforce legal rights are ade- 
quate consideration to support an agreement; 
particularly an agresment where there are mutual 
considerations und both the parties intend and agree 
to make an end of their dispute. |p. 772, col. 1.] 

The High Court has an inherent discretion to decline 
to allowan appellant to prosecute an appeal the 
moment it is satisfied thatthe appellant by his solemn 
act and dead testilied to by his signature, for what he 
considered adequate consideration, has expressly 
abandoned his right and undertaken to withdraw his 
appeal, [ibid.] 

Per Kanhaiya Lal, J—The procedure provided by 
Sch. IE tothe ©. P. O. is by no means the only 
manner in which an award can be cnforced. The 
language of s. 89 of the O, P. O. does not exclude the 
applicability of O. XXIII, r. 3, or any -other portion of 
the C. P. O., to an arbitration. The failure to adopt 
the procedure provided by Sch. II of the Code de- 
prives a party of his right to claim advantages which 
that Schedule gives. It doas not deprive him of his 
right to enforce the contract embodied inthe award 
otherwise, unless the subject-matter ofthe reference 
has meanwhile been disposed of by suit. .Where dur- 
ing the pendency of an appeal the parties refer their 
dispute to arbitration and an award is made by the 
arbitrator and is carried into effect, the award must 
be treated as good so far as it operates as a com- 
plete accord and satisfaction of the decree under 
äppeal. It makes no difference whether such a settle- 
meat is a direct settlement between the parties 
themselves, ‘or made by a third person to whom the 
parties have referred their dispute as arbitrator. [p, 
174, cols. 1 & 2; p. 775, col. 1 | : 

Per Mukerji, J. —The words “any other law for the 
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me being in force” ins. 890f the C. P.C. do not 
refer to the Schedules appended to the main Code of 
Civil Procedure. . [p. 781, col. 1.] 

A compromise is the direct result of an agreement 
between the parties. Rule3 of O. XXII of the C. P. 
C. must, therefore, be taken as directed only to cases 
where the parties have agreed that the Court should 
decide a matter between them in a particular way. 
An arbitration cannot come within the purview of r. 3 
of O. XXIL. [p 780, zol 2.] 

An award which has been arrived at by a reference 
of the subject-matter of an appeal to arbitration pend- 
ing the appeal cannot be recognized as an “adjust- 
ment by lawful agreement” by the parties to the 
appeal or as a “compromise” within the meaning of 
r.3 of O. XXIII of the ©. P. ©. If both parties 
accept the award, there would be no difficulty in the 
acceptance of it by the Court. But then the award 
- would be accepted not as an award but as a document 
embodying what has been accepted by the parties as a 
proper basis for the settlement of their dispute. [p. 
781, col. 1.] : 

The marginal notes to a section in a Statute are no 
sure guide to the real object of tlie Legislature, but 
they may sometimes he looked at if there be any doubt 
about the meaning of the words used in the section. 
|p. 780, col. 2.] : 
. No Judge has a right to override the clear provi- 

sions of an enactment on the plea that probably the 
Legislature forgot something or had not something in 
their mind at the time of framing the enactment. 
[p. 782, col. 2.) 

Case-law referred to. _ 

Messrs. Shiam Krishna Dar,. Harnandan 
Prasad, Sheo Dihal Sinha and Kamla Kant 
Verma, for the Applicant. 


Mr. Iqbal Ahmad, for the Opposite Party. 


JUDGMENT OF THE FULL 
BENCH. 
. Walsh, J.—This matter arises in the 
following way :—An appeal was filed in 
this Court ón the 7th of April 1922 on 
behalf of Rai Bahadur Chaudhri Gajendra 
Singh against Srimati Durga Kumari, the 
relief sought by which was to set aside 
a deeree of the Subordinate Judge of 
Moradabad, dated the 23rd of January 
1922, and the value of such appeal was 
stated at Rs. 73,841-10. On the 23rd of 
` January 1924, that is to say, nearly two 
years afterwards, an application was filed 
on behalf of the respondent tothe above- 
mentioned appeal, which, it should he 
mentioned, wasan Execution Tirst Appeal, 
asking. that the said appeal should be dis- 
missed. The application did not in terms 
‘ask this Court to record an adjustment, 
or to decide any question under ©. XXIII, 
r. 3. The affidavit in support of 16 set 
out the fact that an agreement and what 
was called an award made under the said 
agreement, had been come to between the 
parties and alleged that the appellant in 
the said appeal had no right to continue 
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Mr. Walton’s evidence. 


969 
the appeal. The appeal itself together 


with the application to which I have just 
referred, which was described by the office 


‘of the High Court as a miscellaneous ap- 


plication in Execution First Appeal No. 118 
of 1922, were connected and heard to- 
gether before a Bench consisting of my two 
brothers, Mr. Justice Kanhaiya Lal and 
Mr. Justice Lal Gopal Mukerji. In an 
order, dated the .27th of June 1924, which 
sets: out very clearly the course of events 
and the authorities which have led to a 
difference of opinion between certain of 
the High Courts in India as to the appli- 
cability of O. XXII, r. 3, they expressed 
the opinion that the matter ought .to be 
referred to a larger Bench for decision, 
and it happened that I myself was then 
acting in the capacity of Chief Justice, 
and on the llth of July, 1924, I made an 
order directing the case to be finally dis- 
posed of by a Rench consisting of these 
two learned Judges and myself. It came 
before us on the 3lst of July, 1924, when 
the point was taken that on a question of 
fact with reference to the so-called award 
and payment, the evidence of the Collector, 
Mr. H. G. Walton, who was away on 
leave, was material, and the case was ad- 
journed generally and has now come before 
us for final disposal with the addition of 
Speaking for my 
own part, Lam not satisfiéd that any ques- 
tion of law arises at all. The agreement 
before us is such that upon general prin- 
ciples of law I am not satisfied that itis 
necessary to apply any provision of the 
Code. The provisions of the Code only 
apply to such proceedings as purport to 
be taken thereunder. It happens from 
time to time that things are done by the 
consent of parties without reference to any 
special provision of the Code. It also 
happens sometimes that the parties are 
governed by some general principle of law 
analogous to a provision in the Code, 
which is not actually to be found in the 
Code. The most familiar illustration of 
that is where there has ‘been a binding 
decision in interlocutory proceedings, in 
the course of a suit, and one of the parties 
seeks to question itat a later stage. The 
Privy Council have held that a decision 
between the parties in the courseof a suit 
is governed by the principles of res judicata, 
independently altogether of the special pro- 
visions of s., 11 of the Code, and indeed 
there is no provision of the Code which’ 
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applies to it. In this case the unfortunate 
dispute, which is sufficiently described in 
the previous orders of my brothers and 
dealt with in great detail by my brother 
Mr. Justice Mukerji in the judgment he 
has prepared, was settled by a solemn 
agreement entered into in writing and exe- 
cuted by the parties on the 10th of Feb- 
ruary, which is admittedly binding upon 
both of them unless there is something 
outside the agreement sufficient in law to 
destroy if, or to render it of no effect. 
By that agreement the appellant, who 
seeks to appeal in Execution First Appeal 
No. 118 of 1922, agreed for certain con- 
sideration therein set out, that he would get 
his application for permission to appeal to 
the Privy Council, which was then under 
consideration in the High Court, and his 
appeal in the suit for mesne profits, which 
was pending in the High Court, struck off, 
and that after the appeal and the applica- 
tion were struck off, he should pay to the 
present respondent, the lady, the amount 
which might be determined by Mr. Walton, 
the Collector, on account of all kinds of 
mesne profits, debts of the time of Kunwar 
Sardar Singh which are alleged to have 
become time barred, expenses incurred in 
connection with mutation cases, which of 
course were on the revenue side, civil 
suits, application for permission, which, 
although it does not say so, is the applica- 
tion for sanction to prosecute the appellant 
- which had been applied for by the said 
respondent against the appellant for hav- 
ing forged a Will, a suit for mesne profits, 
criminal case and enquiries in connection 
therewith, High Court appeal, Privy Council 
appeal and appeal inthe suit for mesne 
profits. The other party covenanted that 
she would accept the amount which might 
be determined by the Collector aforesaid 
on account of her demands, setting out 
the various heads under which she was 
making demands. In the event of these 
conditions not being carried out, that is 
to say, the amount determined not being 
paid, and the appeal and the application 
not being struck off, the agreement went 
on to provide that the lady's rights and 
decrees were not to become null and void. 
It is clear from this agreement that the 
striking off of the appeal and the payment 
of the demands determined by the Col 
lector were concurrent conditions, That 
is to say, the actual date of the order of 
any Court withdrawing or striking the 
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appeal off the list, would be of no import- 
ance. If the contracting party did not 
take the necessary steps to have his appeal 
struck off, the Court could do it for bim 
on an application by his opponent, as the 
Court could treat that as done which ought 
to be done. Certain arguments have been 
addressed to us as to the nature of the de- 
mands made by the lady, and as to the 
prospect of her being able to establish 
them either in a civil Court, or in any 
other Court, or in any other way asa matter 
of strict legal right. Such demands, which 
certainly cannot be complained of on the 
score of economy or moderation, are set 
out in the schedule tothe agreement. If 
parties choose to submit their disputes 
informally to a mutual friend and to agree 
to accept and do respectively, whatever 
he decides, it is, no business of anybody 
else that they chose to include claims or 
demands which might not be recoverable. 
in a Courtof law, or which might be re- 
coverable with great difficulty. The whole 
essence and meaning of such an agreement 
is tomake an end of legal proceedings and 
to avoid further controversy. 

In the course of argument before us by 
the appellant, who claims to go on with 
this appeal, an effort had been made sup- 
ported by his affidavit, to show that the 
agreement was really provisional. That 
is to say, its performance on both sides 
was conditional upon an event which was 
then uncertain, namely, the withdrawal of 
the prosecution which had been begun 
against him, Gajendra Singh, for forgery. 
The case had been actually committed for 
trial, and the date for the first hearing 
before the Sessions Judge had been fixed. 
There is no doubt that. Gajendra Singh 
himself, and probably the Collector, would 
have been glad tosee these proceedings 
abandoned or withdrawn. There is also no 
doubt that the lady, if she had been 
master of the ‘situation and able to with- 
draw the case by the sole exercise of her 
discretion, would have been willing to have 
exercised that discretion for a price. So 
that ‘if the matter were one of contract 
only, Gajendra Singh could have bought 
immunity from prosecution. But the matter 
was obviously not one of contract. Pro- 
ceedings under s. 476 of the Cr. P. C. had 
been set in motion by the Civil Court itself 
and the decision as to whether they 
should be allowed to continue, rested not 
with her, nor even with the District Magis- 
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trate, but with the Local Government. In 
fact- the sentence upon Gajendra Singh 
was one year, and the Local Government 
released him after he had served for a 
month and-a-half. Hopes, however confi- 
dent, and inducements, however, strong, 
are not in themselves consideration for 
an agreement, and are only evidence what 
the learned Vakil called circumstantial 
evidence pointing to the possibility of the 
existence of some condition precedent of 
the kind suggested. I can only say, after 
reading the evidence of the Collector, that 
1 am satisfied that whatever operated upon 
the mind of Gajendra Singh in entering 
into this agreement, it wasno part of the 
contract between the parties that the exe- 
cution of the agreement should be condi- 
tionalupon the withdrawal of the prosecu- 
tion. To my mind that contention in fact 
fails. 
Gajendra Singh was not in fact a free 
agent, that is to say, that undue advant- 
age was being taken by the lady of the 


position into which he had got himself by. 


committing forgery, and that she wasina 
position to dominate his will, and that the 
circumstances of the contract are such as 
to show that it was made by him under 
undue influence. I will set out as well 
as I can what are the facts upon which 
we are invited to arrive at this conclusion. 
Mr. Walton, the Collector, undoubtedly re- 
commended to the Local Government that 
the prosecution should be dropped. He 
evidently thought that it was not in the 
pubiic interest that it should continue; 
that Gajendra Singh was a person who 
had earned by meritorious conduct in the 
past a reputation in the neighbourhood, 
and thatif this unfortunate dispute with 
the lady came to an end, the matter might 
be quietly dropped. He was willing to 
pay and the agreement left it to Mr. Walton 
to decide how much the lady should get 
towards the costs which she had spent in 
obtaining sanction, and in attending the 
case for the prosecution before the Magis- 
trate, and it is a just observation made by 
the learned Vakil that a party does not as 
a rule voluntarily contribute towards the 
costs of his own prosecution unless at any 
rate that prosecution is withdrawn. Fur- 
ther, the case was adjourned from day to 
day and ultimately indefinitely, until the 
month of July no doubt by the order of 
some authority waich had reason to believe 
that the possibility of a withdrawal was 
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under consideration and there is the final 
observation of a Government official, I 
think the Legal Remembrancer, that the 
prosecution must proceed and that the 
Government had decided upon this course, 
even if it resulted in the re-opening of 
what was called the arbitration. The 
difficulty about this allegation to my mind 
is two-fold. In the frst place, in his aff- 
davit filed in support of this application 
the appellant does not himself say that 
he was not a free agent, or that he enter- 
ed into the agreement under undue influ- 
ence, nor does he allege anything in the 
nature of undue influence, or any parti- 
cular instance of it exercised by any parti- 
cular individual at any particular moment, 
and, in the second place, I find it difficult 
to accept acase which sets up a charge 
of undue influence alleging that a party 
to an agreement was not a free agent, 
while at the same time it is contended, 
and some of the same material is cited in 
support of it, that he deliberately entered 
into a provisional agreement with a condi- 
tion precedent that he should not be pro- 
secuted. The conduct which is relied 
upon as indicating that he intended to 
enter into a conditional agreement seems 
to me inconsistent with the view that he 
was not acting as a free agent. I am 
satisfied that this agreement was absolute 
and unconditional, and that it was the re- 
sult of the free will and contracting power 


‘of the appellant Gajendra Singh. I find 


myself unable to hold that there wus no 
consideration for it. The lady was a 
decree-holder and.she was executing her 
decree. She had claims which she was in a 
position to enforce in the Execution Court. 
She had contingent rights, in the eventof 
the appeals brought against her being un- 


successful, to receive costs already incurred 


in such proceedings. She had an alleged 
claim for damages in respect of .a large 
number of bonds or documents of the late 
Sardar Singh which we call in England 
“choses in action,” which she complains 
had been neglected and allowed to become 
time-barred by reason of the wrongful acts 
of her opponent, and although she or her 
advisers-did not take much pains to lay 
the material with regard to this before the 
Oollector, yet to the extent to which mate- 
rial existed, or could be obtained by the 
machinery of the law in the course of a - 
civil suit, she would undoubtedly have been . 
entitled to recover damages against Gajendra 
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Bingh for such loss.as she had suffered in 
that matter. Forbearance to sue and for- 
bearance to take definite steps to enforce 
legal rights, have always been held to þe 
adequate consideration to support “an 
agreement, particularly an agreement of 
this kind, where there are mutual considera- 
tions and both parties are intending, and 
agree, to make an end of their dispute. 
On general principles of law, independ- 
-ently of any provision in the Code, I hold 
that this Court has an inherent discretion 
to decline to allow an appellant to pro- 
secute an appeal the moment itis satisfied 
that the appellant by his solemn act and 
deed testified to by his signature, for what 
he considered adequate consideration, has 
expressly abandoned his right and under- 
taken to withdraw his appeal. To my mind 
to -allow the appeal to go on under such 
circumstances would be giving effect toa 
breach of contract, and committing an in- 
justice to the respondent, who is equally 
bound by the agreement, and would be, 
on the part of the Court itself, pessimi 
exempli, suggesting that this Court had 
sanctioned and approved a deliberate de- 
‘parture from the solemn act and deed of 
the party appearing before it. Under 
‘these circumstances, according to my view, 
this appeal, on the facts before us, ought 
to be dismissed without reference to any 
of the decided cases, As the matter has 
“been fully argued before my brothers on 
a previous occasion and before us, I do 
“not hesitate to hold that whatever may be 
‘the state of the law under the Code with 
reference to a case where parties have sub- 
mitted to arbitration the whole of their 
dispute arising in a particular suit without 
‘the intervention of the Court (which I may 
observe is not this case, the transaction 
“proved before us seems to me to be an 
agreement, compromise and satisfaction of 
‘the whole of the subject-matter in this 
' appeal), that the appeal has been adjusted 
-by this compromise, and if we were asked 
to-do so, it seems to me that we ought 
under O. XXIII, r. 8, .to pass a decree in 
accordance with such compromise. The 
- matter has been argued before us as though 
this Court had been asked to record such 
a compromise. I cannot find that there 
is any actual application before this Court 
asking it to record such compromise, but 
- even if we are entitled to-tteat the case 
upon that footing, 1 am satisfied that the 
facts in this case bring it within this pro- 


GAJENDRA SINGH v. DURGA KUMARI. 


(88 I. 0. 1998) | 
vision of the Code. I do not propose to 
consider the differences which have arisen 
in the various cases cited to us from differ- 
ent High Courts with regard tothe dift- 
culties in applying r. 3 of O. XXII, 

I agree in the main with the judgment in 
the case of Manilal Motilal v. Gokaldas 
Rowji (1). The agreement of the 10th of 
February before us is really the decisive 
factor in my judgment, The reference to 

Mr. Walton was only a secondary and con- 

sequential part of that agreement, though 

no doubt as regards the money a very im- 

portant feature of it. It has been carried 

out, and whether you describe the machi- ` 
nery as an arbitration and award, or a 
reference, or a decision, or an opinion by 
a third person, seems to me unimportant. 
It has been carried out in every particular 
by both parties. It is merely ancient 
history, and the only thing outstanding is 
that in spite of his agreement to the con- 
trary, and in spite of his having paid the 
money, which he agreed that he would pay, 
the present appellant has not struck out the 
appeal in accordance with his promise. I 


think we ought to dismiss the appeal and 


to direct it to be struck out with costs. 
Kanhaiya Lal, J.—l agree generally 
with the view taken by my learned brother 
and wish to add a few observations regard- 
ing the facts which have given rise to the 
matter in controversy and thedifferentaspects 
from which the question can be examined. 
Ib appears that -Musammat Durga Kunwar 
was. claiming certain property, which 
had been left by her father, Sardar Singh, 
and her claim was opposed by Chowdhry 
Gajendra Singh and his son, Shambhu 
Singh, on the strength of a Will alleged to 
have been executed by Sardar Singh in 
favour of Shambhu Singh who was then 
a minor. Inthe suit filed by Musammat 
Durga Kunwar for the recovery of posses- 
sion of that property, there was also a claim 
for mesne profits. She succeedéd in her suit 


‘and got a decree for possession and mesne 


profits which were left to be determined in 
subsequent proceeding. That decree was 
upheld by this Court. The mesne profits 
were subsequently adjudged at Rs. 73,841-10 
on the 23rd of January, 1922. The present 
appeal was filed by Gajendra Singh and 
Shambhu Singh from that decree, 


While that appeal was pending, the pro- 
secution of Gajendra. Singh was started 


(1) 59 Ind, Cas. 53; 45 B. 245; 22 Bom. L. R, 1048. 
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under s. 476 of the Cr. P. C. An applica- 
tion for leave to appeal tothe Privy Council 
from the decree obtained by Musammat 
Durga Kunwar for the possession of the 
disputed property was also pending in this 
Court. On the 10th of February, 1923, the 
parties to the appeal entered into an agree- 
ment by which they provided that the ap- 
plication for leave to appeal to the Privy 
Council from the decree obtained. by 
Musammat Durga Kunwar for possession of 
_the estate and the appeal filed by her from 
the decree adjudging the mesne profits at 
the figure above-mentioned should be with- 
~- drawn and that the question of the amount 
of mesne profits to which Musammat Durga 
Kunwar claimed to be entitled should be 
determined by the Collector of Moradabad, 
who was appointed arbitrator for the pur- 
pose and for the settlement of certain other 
claims for costs and damages, which 
Musammat Durga Kunwar had put forward. 
The agreement provided. that after-the 
amount of the various claims put forward 
by Musammat Durga Kunwar was determin- 
ed by the arbitrator, the party made liable 
for the same should discharge it, and that 
until such discharge was made, the right of 
Musammat Durga Kunwar under her decree 
would remain unaffected. In other words, 
the agreement consisted of two parts, one 
of which provided for the withdrawal of the 


present appeal and of the application for 


permission to appeal to the Privy Council 


and the other was for the settlement of the. 


disputed claims by the arbitrator. To that 
agreement was appended a schedule of the 
claims which were then said to amount to 


Rs. 2,72,255. The claim was subsequently 


reduced before the arbitrator to Rs. 1,55,000 
exclusive of the expenses connected with the 
criminal proceeding, the exact amount of 
which was not then stated. 

Gajendra Singh and Shambhu Singh 
were represented before the arbitrator by 
Mr. Jackson and Musammat Durga Kuar 
by Mr. Gadri. On the 23rd of February 
1923, the arbitrator made an award by 
which he declared Musammat Durga Kuv- 
war to be entitled* to the entire amount 
awarded to her by the decree -which is 
now under appeal with interest thereon at 
6 per cent. per annum besides certain costs 
incurred extra-judicially in the previous 
litigation connected with the estate and 
that incurred in the committal proceeding. 
In regard to the debts dae to Sardar Siaga, 
~ which were stated to hive bazome time- 
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barred owing to the negligence of Gajendra 
Singh, the arbitrator stated that in absence of 
any evidence as to the existence and value 
of those debts, he would not at present 
award anything to Musammat Durga Kuar 
on that account, but it was open to her to 
raise that question again, if she was so 
disposed, within three weeks. She did 
not, however, raise that question again, 


and the award, as it then stood, became - 
The total amount awarded was . 


final. 
Rs. 1,26,748-5-3 including the-amount of the. 
decree now under appeal, and the arbitrator 
directed that Rs. 1,00,000 out of the said 
amount should be paid within-a week and 


- the remainder within 15 days from the 


date of the award, and that order was 
communicated to Gajendra Singh and the 
Counsel for the other side. l 

It is admitted that in persuance of the 
above award Gajendra Singh made pay- 
ments partly in March and partly in April 
1923 in full satisfaction of the amount 
awarded against him and that Musammat 
Durga Kunwar subsequently withdrew 
that amount. The deeree for mesne profits 
was thus adjusted and paid up. hi 

The decree-holder-respondent contends 


‘that in view of the agreement and the 


award, followed by the adjustment and 
payment aforesaid, the appeal is no longer 
maintainable. The reply of the judgment- 
dehtors-appellants is that the agreement 
was conditional on their criminal prosecu- 
tion under s. 476 of the Cr. P. C. being 
withdrawn, that it was without considera- 
tion, that the award was incomplete and 
invalid, and that it could not be enforced 
except by a proceeding under Sch. II of 
the Cr. P. C. A l 


The agreement does not say that the - 


withdrawal ‘of the ctiminal prosecution 
was a condition precedent to the’ enforce- 
ment of the agreement or the award. The 
prosecutor was not the lady. .She “had 
applied for sanction to prosecute, but ‘her 
application was refused. The prosecution 
was started under s. 476 of the’ Cr. P. ©: 
and she could not have withdrawn it:* Mr, 
Walton, the arbitrator, ‘says that ‘the 
withdrawal of the prosecution was nét"a 
condition precedent of the arbitration:' He 
too could not have withdrawn it. At ox 
about the time of making the award hé 


had strongly recommended tothe Govern: ` 
ment that the prosecution should be with- ' 
drawn, but the Government did not assent “` 


to it, and there the matter ended, a" 


ea ‘ 


~ 4 
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So far as the covenant contained in the 
agreement for the withdrawal of the pre- 
sent appeal was concerned, there can be 
no question that that agreement was, in 
view of the dispute then pending between 
the parties about the amount of the mesne 
profits, valid and for good consideration. 
The parties wanted to withdraw from the 
Court their dispute about the amount of 
mesne profits, and with that object they 
agreed that the appeal - should be with- 
drawn, and the amount of the mesne 
profits determined by the arbitrator ap- 
pointed by them. The arbitrator deter- 
mined the amount according to the decree 
and that portion of the award cannot be 
seriously challenged. The respondent 
would have had to accept less, if a smaller 
sum than the amount of the decree had 
been awarded toher. That portion of the 
award is, therefore, good and binding. 

The procedure provided by Sch. IT is by 
no means the only manner in which an 
award can be enforced. Section 89 of the 
©. P. ©., provides that a reference to 
arbitration, whether by any order in a 
suit or otherwise, and all proceedings 
thereunder shall, save in so far as other- 
wise provided by the Indian Arbitration 
Act, 1899, or by any ‘other law for the time 
being in force, be governed by the 
provisions contained in the Second Sche- 
dule. The other law above referred to is 
clearly the law other than the Indian 
Arbitration Act, which might be applica- 
ble to the matter. It does not exclude 
O. XXIII, r. 3 orany other portion of the 
C. P.C., applicable to such a proceeding. 
In fact, as indicated bys. 121, O. XXIII, 
. y, 8 is as if it were a part of the -Code 
itself. The provisions relating to arbitra- 
tion have only heen relegated to a separate 
schedule for the sake of future legislative 
convenience with a view to their incorpora- 
tion with the general law of arbitration, if 
it was hereafter necessary. Indeed, as 
pointed out in Manilal Motilal v. Gokaldas 
Rowji (1), the object of s. 89 clearly is to 
give effect to the provisions of Sch. If as 
if thev had heen enacted in the body of 
the Code, and it cannot be said that any 
material change of procedure, differing 
from what was in force prior to the enact- 
ment of the present C. P. ©., 1908, was 
- really intended. Section 96 of ©. P. C. 
similarly lays down that save where other- 
wise expressly provided in the body of the 
Code or by any other law for-the time 
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being in force, an appeal shall lie from 
every decree, and it can hardly be argued 
that the reference there to “any other law” 
is not intended to apply to any law other 
than the law which is referred to in the 
immediately preceding clause. 

On behalf of the appellant reliance is 
placed on the decision in Amar Chand v. 
Banwari Lall (2) where it was held that 
a submission to arbitration under the 
Second Schedule during the pendency of a 
suit could not be enforced in the suit 
under the general law of contract. Section 
39 of the Specific Relief Act, however, lays 
down that an award is for purposes of 
specifie performance treated mutatis 
mutandis as a contract. If an arbitra- 
tion is entered into in a pending suit 
without the intervention of the Court, the 
Court may, on the application of any party, 
stay the hearing of the suitand, on an award 
being subsequently made, act on the award 
if it finds that it is otherwise valid, treating 
it as an adjustment of the suit. In Mani- 
lal Motilal v. Gakaldas Rowji (1) it was 
held that there was no reason why when 
an award was brought to the notice of a 
Court in a pending suit, it should not try 
the issue whether the award was not binding 
on the parties under the general principles 
of the law of contract by a proceeding 
under O. XXIII, r. 3, of the. P. C. The 
difference between sucha procedure and 
an application under the Second Schedule 
to enforce the award is patent. Under the 
former procedure the Court will only 
take cognizance of that portion of the 
award, which formsthe subject-matter of 
the suit, leaving the rest out of considera- 
tion. Under the latter the Court can, if it 
finds thatthe award is valid, enforce it in 
its entirety and pass a decree inits terms. 
In other words, the failure to adopt the 
procedure provided by Sch. II deprives 
a party of his right to claim the advantages 
which that Schedule gives. It does not 
deprive him of his right to enforce the con- 
tract embodied in the award otherwise, 
unless the subject-matter of the reference 
has meanwhile been disposed of by suit. 

It may further he mentioned that the 
award so far as it relates to the decree now 
in question has heen complied with and 
the entire money payahle under the decree 
has been deposited by thé judgment-debtors 
concerned and accepted by the decree-holder. 


ae 69 Ind, Cas, 808; 49 C, G08; (1922) A. I. R. (C) 
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In the words of Voughan Williams, L.. J., 
[Doleman v. Ossett Corporation (3)] the award 
is now an executed award. and must 
be treated as good so far as it operates 
as a complete accord . and satisfac- 
tion vof the decree under appeal. It makes 
no difference whether such a.settlement isa 
direct settlement between the parties them- 
selves or made by means ofa third person 
to whom the party has referred the dispute 
after suit for arbitration, The payment 
was not made under protest. The appeal, 
therefore, ought to fail and to be dismissed 
with costs. 

Mukerji, J.—I find myself in the unfor- 
-= tunate position of dissenting from my 
learned brothers. 

This is anapplication by the respondent 
for an order dismissing an appeal on the 
ground that the decree under appeal has 
been adjudged and ‘satisfied. The applica- 
tion is supposed to beone under O. XXIII, 
r, 3, of the C. P. C. The history of the case 
briefly is this. One Sardar Singh died. 
The appellant, Gajendra Singh, claimed the 
estase on behalf of his son, Shambhu Singh, 
on the ground that the deceased had given 
away the property to the latter under a 
Will. The respondent, Musammat Durga 
Kunwar, is the daughter of Sardar Singh. 
She claimed as her father’s heir. The Civil 
Court held that the Will propounded by 
Gajendra Singh was a forgery. The learn- 
ed Subordinate Judge madea decree in 
favour of the respondent and this Court up- 
heldit. Mesne profits were adjudged against 
Gajendra Singh as he had been in possession 
as a trespasser. The amount decreed is 
Rs. 73,000 and odd. It is the decree for 
mosne profits that is now under appeal. 
Gajendra Singh was prosecuted for forgery 
and while the case before the Sessions 
Judge was still pending, it appears, the 
parties, viz., Gajendra Singh and his son on 
one side and Musammat Durga Kunwar on 
the other, executed an agreement by which 
they purported to refer their entire. dispute 
under certain conditions to the decision 
of the Collector of the district, viz. Mr. 
Walton. Mr.- Walton decided that a sum 
or Rs. 1,26,000 and odd should be paid 
by Gajendra Singh to Musammat Durga 
Kunwar, that Gajendra Singh and his son 
should withdraw the appeal now in ques- 
tion and their application for leave to 
appeal to the Privy Council against the 

(3) (1912) 3 K. B. 257; 81 L. J. K. B. 109%; 107 L. T, 
581; 76 J. P. 457; 10 L. G. R. 915, 
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decree in the main suit for possession of the 
property of SardarSingh and that Gajendra 
Singh should pay up the money in this 
way that asum of Rs. 1,00,000 should be 
paid up within, a week and the balancein 
15 days. Itis common ground that the 
entire sum found due by Mr. Walton was 
put into the Government Treasury by 
Gajendra Singh andthe money has been - 
withdrawn by the respondent, 

The appellants’ reply tothe respondent's 
application is, mainly, two-fold. First, they 
contend that the reference to arbitration 
without the intervention of the Court 
which was seized of the appeal is not an 
adjustment or compromise by mutual, con- 
sent within the meaning of O XXII, r. 3 
of the C. P. ©. and, secondly, that the 
reference to arbitration was made under 
the distinct understanding that the Gov- 
ernment would withdraw the prosecution 
against Gajendra Singh and his son 
and that, therefore, the payment which 
was made ‘under the same understand- 
ing was not an unconditional payment. 
It is further urged on behalf of the appel- . 
lants that asthe Government refused to 
withdraw the prosecution, the wholearraa ge- 
ment, viz. the reference to arbitration 
and the payment fell to the ground and 
could not be taken advantage of by the 
respondent. 

The appellants did not file any written 
statement but filed an affidavit to explain’ 
the points taken up by them. The objec- 
‘tions formulated by the learned Counsel 
in his argument on behalf of the appel- 
lants as to the invalidity of the reference 
and award were as follows :— 

(1) The arbitrator had no jurisdiction 
till the appeal and the application. were — 
withdrawn. 

(2) ‘The consideration and object for 
the reference were unlawful as they meant 
and implied a withdrawal of a criminal 
prosecution. 

(3) The award was incomplete as the 
question of debts for which compensation 
was claimed by Musammat Durga Kunwar 
was left undetermined. and. | 

(4) The award was not published. 

Two main questions arise for determina- 
tion by this Court, one ‘of fact-and the 
other of law. The question of law is whe- 
ther if the parties to an appeal make a 
reference toarbitration as to a matter being 
the subject-matter of the appeal without - 
intervention cf the Court, the award may 


i 
/ 


- 
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be accepted by the Court as an adjustment 
by lawful agreement asa compromise by 
the parties even where the award is not 
accepted by one of the parties as binding 
on him. The question of fact is whether 
it was a condition precedent to the validity 
of the reference and the binding character 
of the award that the Government would 
“withdraw the prosecution of Gajendra Singh 
and his son, and, if so, whether the award 
is invalid and the payment made there- 
under cannot-be accepted asa satisfaction 
by the appellants of the subject-matter of 
the appeal. I will take up the question 
of fact first. 

As already indicated, the appellants’ case 
is that they had already been committed 
to-the Court of Session to stand a trial for 
forgery and it was on the distinct under- 
standing that the prosection would be with- 
drawn andthe Magistrate would recom- 
mend the withdrawal of the prosecution 
that they-agreed to an arbitration by the 
District Magistrate. Having régard to the 
facts disclosed by the {affidavits of the 


-` parties and the testimony of Mr. Walton, I 


have not the least doubt thatsuch was the 
case. 

Before entering into evidence I may point 
out-that a most unsatisfactory feature of 
this case is that we are going to decide 
most important questions of fact on mere 
affidavits. This remark of mine will have 
material bearing when I come to examine 
the question of law. Ifa reference had been 
made through the intervention of the 
Court, the submission to arbitration would 
have been done under the supervision of the 
Court and in objecting to the validity of 
the award, the parties would have been 

“entitled to adduce oral evidence by examin- 
ing witnesses in Court. As itis, we are 
called upon to decide most important facts 
on mere affidavits. 

The affidavit filed on behalf of the appel- 
lants by one Ulfat Rai discloses that the 
appellants, being anxious to avoid the 
criminal trial, had petitioned to Local Gov- 
ernment for the withdrawal of the prosecu- 
tion. On the Ist of February, 1923, the Gov- 
ernment passed an order, the language of 
which is quoted in extensoin the affidavit. 
It said inter alia: “ The petition has been 
forwarded to the District Magistrate óf 
Moradabad for such action as he considers 
necessary and that any further communica- 


. tion on the subject must be addressed to 


that authority.” The parties live in thé 
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District of Moradabad and that is why the 
reference was madetothe District Magistrate 
of that place. This order was made on the 
Ist of February, 1923. The date fixed for 
the Sessions trial was the 3lst of January, 
1923. The trial did not take place on that 
day and was adjourned tothe 3rdof Feb- 
ruary. When the orders of the Govern- 
ment were received, they were communicat- 
ed to the learned Sessions Judge and the 
trial was adjourned sine die. On the 10th 
of February, 1923, the parties entered into 
the agreement of submission to arbitration. 
These facts alone would indicate that the 
learned District Magistrate was taking a 
keen interest on behalf of the appellants 
and this was reflected inthe fact that the 
learned Sessions Judge too had been 
persuaded to postpone the trial of Sessions 
case (always an important case) sine, die. 
These facts would easily induce any person 
against whom serious criminal charges were 
pending, much less to mention men of posi- 
tion as the appellants were, to come 
to any terms whatsoever to escape 
the prosecution. JË on the top of these 
circumstances we look to the agreement of 
submission, no doubt would be leftin the 
mind as to the reason for that agreement. 
By this agreement which is dated, as already 
stated, the 10th of February, 1923, the. 
appellants undertook to withdraw, at once, 
their application pending before this Court 
for permission to appeal tothe Privy Council 
against the decree affirming the Subordinate 
Judge's decree awarding possession of the es- 
tate totherespondent. The appellants agreed 
to withdraw at once the present appeal. They 
agreed to pay whatsoever might be found 
payable by Mr. Walton on account of a num- 
ber of claims amounting to the large sum 
of Rs, 2,52,000 and odd preferred by the re- 
spondent. - The appellants agreed, uncondi- 
tionally, to give up certain properties which 
could not be successfully claimed by Musam- 
mat Durga Kunwar on account of the 
operation of O. II,r. 2, of the O. P. C. It 
appears that Musammat Durga Kunwar had 
omitted to claim these properties in her 
suit for possession against the appellants 
and accordingly she could not bring a 
fresh suit for these properties. As against 
all these agreements on the part of the 
appellants, the respondent, Musammat 
Durga Kunwar, agreed to accept the decision 
of Mr. Walton as to the several claims she 
was putting forward. She undertook to 
give up nothing except such part of her 


~~ 
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extravagant and untenable claims as Mr. 
Walton might disallow. She knew that 
as to many of these claims she could get 
no relief in a Civil Court. The position 
was, therefore, this that the appellants 
were to give up their rights of appeal and 
thereby allow the decree for mesne profits 
amounting to Rs. 73,000 and odd to become 
final. They were to give up property which 
the lady, Durga Kunwar, could not recover 
in any Court of law. The appellants agreed 
to give up their remedy or supposed re- 
medy in the Privy Council and they fur- 
ther agreed to pay anything for all sorts 
of claims, including such preposterous 
claims as the costs of their own prosecu- 
tion, incurred by the respondent. J do not 
think that it requires much argument to 
see that the agreement of submission to 
arbitration was an entirely one-sided one, 
the advantage lying entirely on the side 
of the respondent. 

If we examine the award we shall see that 
the respondent got the entire amount of 
mesne profits decreed to her, with further 
‘interest. She got the costs she incurred in 
prosecuting the appellants and she got 
further costs to the amount of Rs. 30,000 
with an addition of ‘50 per cent. for her 
worries ete. 

‘Now, it does not require much persuasion 
to see that the whole affair was an one-sided 
one, all the advantages lying with the res- 
pondent. What could then have been the 
reason for all this transaction? My clear 
answer is that the parties understood and 
the learned arbitrator himself understood 
that all this was going to be done for the 
sake of settlement, not only of the civil 
rights of the parties, butalso of the criminal 
prosecution. 

The arbitrator, who was examined on com- 
mission, was asked if it was a condition pre- 
cedent to his arbitration that the prosecution 
of the appellants should be withdrawn. He 
replied: “It was not to be dependent on the 
withdrawalof the criminal prosecution. So 
faras I know, Musammat Durga Kunwar 
was entitled to enforce the award even if 
the prosecution was not withdrawn.” 
further says: “It is not correct to say that 
the consideration of the award was the 
withdrawal of the criminal prosecution.” I 
consider these statements of Mr Walton to 
be nothing more than an opinion. From 
his own evidence I gather that it was intend- 
ed to settle not only the civil butthe criminal 
affairs. It was never intended that the 
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civil dispute should be settled even though 
the criminal dispute (prosecution of'one 
party by another) should remain unsettled 
The learned Magistrate says: “While the 
matter was in the Civil Court I and my pre- 
decessor-in-office made attempts to settle 
the dispute. The idea was if the dispute 
was settled it would be possible to have the 
eriminal proceedings withdrawn. I told the 
parties that if the matter went to the High 
Court, criminal proceedings would certainly 
be ordered, whereas if the matter remained 
in the hands of the district authorities they 
might be avoided.” Then the learned 
Magistrate says that he did see a copy of 
the Government Order No. 393 of the Ist of 
February, viz: the order which referred 
the appellants to the District Magistrate of 
Moradabad, a portion of which has already 
been quoted above. Then Mr. Walton says: 
“It was certainly understood by the parties 
and myself that it was wished to have the 
criminal proceedings withdrawn.” Again he 
says: “Referring to the respondent I helieve 
that she wished to take advantage of the 
position he was in, owing to the criminal 
proceedings.” Then the witness says: “I 
wrote to the Government at about the time 
of making the award strongly recommending 
the withdrawal of prosecution of Chaudhri 
Gajendra Singh.” Then the learned Magis- 
trate says: “If Musammat Durga Kunwar 
said that the arbitration is entirely uncon- 
nected with criminal proceedings, her state- 
ment is not true.” ‘Tomy mind, the quota- 
tions from the learned District Magistrate's 
deposition is enough to show that the appel- . 
lants entered into the submission with the 
sole view of the withdrawal of the prosecu- 
tion. This would be made still clearer by 
the letter of the Government addressed to 
the District Magistrate on the 3rd of July 
1923. The Sessions trial, that had been put 


off sine die, was still pending when thisletter 


of the Government was received. A copy 
of the letter is on the record and the follow- 
ing is to be found in it:—“The Government 
refuses to sanction (the withdrawal) even if 
this results in the arbitration award being 
re-opened.” When we remember that Mr. 
Walton says that he had strongly recom- 
mended to the Government the withdrawal] | 
of the prosecution, we can easily see that it 
wasin reply to his letter that the Govern- 
ment said that they did not care even if the 
award had to be re-opened if the prosecution ` 
wenton. Putting two and two together, Mr, 
Walton must have indicated in his Jetter to 
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the Government that a non-withdrawal of 
the prosecution would result in the futility 
of all his efforts to settle the other disputes 
between the parties and that the result of 
the non-withdrawal of the prosecution would 
be the setting aside and the re-opening of 
the award. After this, speaking for myself, 
I would not require any further persuasion 
to come to the conclusion that the parties 
and even Mr. Walton believed that the 
result of the non-withdrawal of the prosecu- 
tion would be that theaward would fall to 
the ground. 

My conclusion, therefore, is that the ap- 
pellants are ri ight i in their plea that the sub- 
mission and the award have become void 
because it was a condition precedent to 
their validity and binding character that the 
prosecution should be withdrawn. 

We may consider the positionin a slightly 
different light. Even if we say that the 
withdrawal of the prosecution was not a 
condition precedent to the validity of the 
submission and the award, we can certainly 
say that the submission is an agreement 


which was obtained by exercise of undue in- 


fluence, 

There is some amount of inconsistency 
between the two pleadings, viz., “the with- 
drawal of the prosecution was a condition 
precedent” and “the submission to arbitra- 
tion was influenced unduly.” But I do not 
think that itisnot open toa party to plead 
like this in the alternative. 

I have already shown that the advantages 
to be derived from the reference to arbitra- 
tion were entirely onesided. It is the case 
` that the respondent—the prosecutrix—was 
in a position to dominate the will of the 
appellants. It is common ground that the 
respondent asked for permission to pro- 
secute the appellants and when her appli- 
cation was refused, she appealed. In the 


~ gtatement of her claims, appended to the - 


document of submission, the respondent 
claimed two items, one of Rs. 772, and the 
other of Rs. 858 on account of these tavo 
applications. Then, it is clear that she 
herself and her people were to supply the 
evidence for the prosecution of the appel- 
lants. Inthe circumstances, she was clearly 
in a position to dominate the will of the 
appellants. The advantages due to the 
agreement of submission being almost 
entirely in favour of the respondent, the 
‘law would presume that the agreement for 
submission was influenced unduly, vide 
s, 16 of the Contract Act. The seepondent has 
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shown nothing against the presumption 
thus raised against her. I would, therefore, 
be prepared to hold that the agreement to 
submit to arbitration is not binding on the ` 
appellants. It would follow that the award 
also is not binding on them, 

Inthe view I take of the agreement of sub- 
mission and the award it is not necessary 
for me to consider the other grounds on 
which the award is sought to be impeached. 
But it is desirable to mention briefly the 
contentions raised. One contention is that 
the award was incomplete because the 
question of debts, said to have become time- 
barred owing to the trespass committed by 
the appellants over the property of the 
deceased Sardar Singh,- was left’ undeter- 
mined. Idonot think this contention is 
sound because the award simply. said that 
if the matter was to be re-agitated, evidence 
was to be adduced in three weeks, If the 
respondent did not want to re- agitate the 
matter decided against her, certainly it was 
no duty of hers to adduce evidence. 

The next point is that the award was not 
published. It is conceded that as soon as. 
the award was made an order was issued to 
the appellants by the District Magistrate - 
directing them to pay up a sum of 
‘Rs. 1,00, 600 within one week and the balance 
in two weeks. This would be a sufficient 
publication of the award. 


The third point is that the object of the 
submission was that the prosecution should 
be withdrawn. I have already dealt with 
the question and have come tothe conclu- 
sion that it was a condition precedent to the 
validity and the binding character of the 
submission and the award that the prosecu- 
tion should be withdrawn. . But the with- 
drawal was to he by the Government them- 
selves and it was never contemplated that 
the respondent should do anything illegal 
to stifle the prosecution. In the circum- 
stances I do not think that this ground will 
hold good. 


Tosummarise. On the question of fact I 
am of opinion that it was a condition prece- 
dent to the validity and the binding 
character of the submission and the award 
that the Goyernment should withdraw the 
prosecution. It being a fact that the prosecu- 
tion was not withdrawn and one of the ap- 
pellants was convicted and sentenced, the 
submission and the award cannot be regard- 
ed as binding on either of the appellants. 
Iam also of opinion that the submission 
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was voidable on account of exercise of undue 
influence, 
_ It was finally suggested on behalf of the 
respondent that what has been termed -as 
reference or submission to arbitration and 
what has been termed “award” were really 
no “submission” and “award” in the strictest 
. Bense of the terms and that these are mere 
“adjustmentorcom promise” within the mean- 
ing of O. XXIII, r. 30f the ©. P.C. I may, 
however, point out that the parties and the 
arbitrator himself regarded that the parties 
were making a reference to arbitration and 
Mr. Walton was, constituting himself an 
arbitrator. On this point I would merely 
refèr tothe reference itself and to the award. 
In the award Mr. Walton says that he had 
_ been asked “to arbitrate on all outstanding 
questions” between the parties and that he 
had obtained the sanction of the Commis- 
sioner under Art. 1292 of the Manual of 
“the Government Orders. This article re- 
. quires that where a Government officer 
wants to act as an arbitrator in any matter 
he should obtain the permission of his 
superior officer. The reply of the Govern- 
ment that they did not care if the award 
had to be re-opened also indicates that Mr. 
Walton regarded hisact as that of arbitra- 
tion, I would, therefore, summarily dismiss 
the suggestion that what was done was not 
a reference to arbitration nor was an award 
given. 

Coming to the questionoflaw. It appears 
thatitis adifficult one and that the High 
Courts of Madras, Bombay and Calcutta 
have given different answers to the ques- 
tion. Before the examination of the aatho- 
- rities it would be useful to examine the 
law itself. It isto be found within the four 
corners of the O. P. O., the law of precedure 
in India. \ 

There can he no doubt that the C. P. C., 
uses a recognised expression for the pro- 
ceeding which involves a reference of their 
dispute by the contending parties to a third 
party for his decision. 
described as an “arbitration.” Nowhere in 
the Code has the word “arhitration” been 
used in a sense co-extensive with that of an 
adjustment of a dispute by lawful agreement 
or compromise, section 89 of the C. P. 0. 
runs as follows:— : 

“Suave in so far as it is otherwise provided 
by the Indian Arbitration Act, 18939, or by 
any other law for the time being in force, 
allreferences to arbitration whether by an 
order ina suit or otherwise, and all pra- 
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ceedings thereunder, shall be governed by 
the provisions contained in the Second 
Schedule,” 

In the Second Schedule, it will be noticed, 
provision has been made for three kinds of - 
matter. Provision has been made in paras. 
l--16 for reference to arbitration with res- 
pect toa matter, being the subject-matter 
of suit (and an appeal) where the reference 
is through the Court. Then paras. 17—18 
relate to procedure to be followed when 
parties have agreed to refer their dispute 
to the arbitration of certain parties and one 
of the parties wants that the reference 
should be made under the supervision of 
the Court, although no suit or appeal is 
pending before it. This is called the filing 
of an agreement for reference to arbitration 
ina Court. The remaining paragraphs in 
the Sch. II refer to the state of affairs 
where a reference has been made without 
the intervention of the Court and an award 
has already been obtained. In this last 


mentioned case, it is provided that, if any of 


the parties to the reference so desire, he may 
apply to the Court to have the award filed 
in Court so that a decree might be drawn 
up in terms of the award. It will thus be 
noticed that every possible case of an 
arbitration has been recognised and provid- 
ed for. To repeat, there may be an arbitra- 
tion pending a suit or appeal; then the 
reference should be through the Court. 
Then, there may be a reference without 
there being any. suit pending. In such a 
case any party to a reference may apply 
to a Court to take up the conduct of the 
arbitration under. its supervision. Lastly, - 
when there has been an award after the 
completion of arbitration proceedings, any 
party may ask that the privateaward might 
be given the status of a decree of a Court 
by the award being filed and accépted 
in a Court of justice. Paragraph 3, 
sub-para. (2) of Second Schedule says 
that, where any matter has been re- 
ferred to arbitration through the Court, 


the Court “shall not, save in the manner 


and to the extent provided in this Schedule, 
deal with such matter in the same suit.” 
This indicates -that there is a complete 
ouster of the jurisdiction of the Court to 
decide the matter referred to arbitration, 
except in so far as the.orders of the Court 


may be necessary for the conduct of the .. 


arbitration, Then para, 15, cl. 2 lays 
down that where an award has become 
void or is set aside, the Court shall make 
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an order superseding the arbitration and 
in such a case shall proceed with the. suit. 
This. rule indicates where the jurisdiction 
of the Court, which was taken away by 
the provision of para. 3, returns to it. 
Some such rules as are embodied in 


para. 3 and para. 15 of the Second 
schedule, were necessary. For other- 
wise the two jurisdictions, viz. that 


of the Court and that of the arbitrator, 
were likely to overlap. It will thus be 
seen that the C. P. C. provides a complete 
and self-contained set of rules by which 
a conflict of jurisdiction may be avoided. 

Let us now examine r. 3 of O. XXIII 
of the C. P..C. It runs as follows :— 

“ Where it is proved to the satisfaction 
of the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, or where the defendant 
satisfies the plaintiff in respect of the whole 
or any part of the subject-matter of the 
suit the Court shall order such agreement, 
compromise or satisfaction to be record- 
ed, and shall pass a decree in accordance 
therewith so far as it relates to the suit.” 

The question is whether the words 
“adjusted wholly or in part by any lawful 
agreement or compromise” can include ‘an 
award obtained on a reference to arbitra- 
tion without intervention of the Court. If 
we give the words their plain meaning, we 
must say at once that, an “award” is not 
meant by the plain and usual meaning 
of the words employed. An award is not 
the immediate result of an agreement or 
compromise. An award may be the ulti- 
mate result of an agreement, in'so far as 
the parties have agreed to abide by the 
decision of a third party. But in that case 
we cannot say that the subject-matter of 
the dispute has been adjusted by an agree- 
ment by the parties.: An award may be 
an adjustment of a dispute. But so is 
decision by a Court. Batis an award an 
adjustment by an agreement? That is the 
question. The answer must be in the 
negative. Much less can we say that an 
award is the result ofa compromise between 
the parties. As I have statedin an early 
part of this judgment, the law uses a 
particular expression, viz., “arbitration” 
for the procedure by which parties agree to 
abide by the decision of a third party other 
than a Court., The Lsagislature which uses 
the word arbitration, must have been aware 
of what the word meant. Can it be said 
that in using the word “adjusted wholly 
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or in part by any lawful agreement” the 
Legislature intended to include the pro- 
ceeding by way of arbitration? To an 
unsophisticated mind only one answer is 
possible, namely, in the negative. The 
marginal notes of a section in a Code of law 
is certainly no sure guide to the real object 
of the Legislature. But if can sometimes 
be looked atif there be any doubt about 
the meaning of the words used. In this 
particular case, to my mind, there is 
absolutely no ambiguity. Still if we look 
to the marginal note, we find the words 
used to express in brief the object of 
r.3 are “compromise of suit.” The marginal 
note, therefore, indicates that the r. 3 
was to deal with what is generally known 
aS a compromise ofa suit, A compromise 
is the direct result of an agreement between 
the parties. The r., 3, therefore, must 
be taken as directed only to cases where | 
the parties have agreed that the Court 
should decide a matter between themselves 
in a particular way. Giving the words 
their plain meaning, an arbitration cannot 
come within the purview of r. 3. . 

If, however, there were any doubt on the 
point, it is entirely set at rest by the 
language of s. 89, C. P. ©., already 
quoted, It lays down that (leaving out 
certain words in the beginning) all refer- 
ences to arbitration whether by order 
ina suit or otherwise and all proceeding 
thereunder shall be governed by the 
provisions ‘contained in the Second 
Schedule. If the preliminary words left 
out from the quotation do not indicate 
otherwise, it must be admitted that a refer- 
ence pending a suit which is not made 
through the Court in which the suit is 
pending cannot be recognised by the Court. 
Now, the question is whether there is any-. 
thing in the words ‘save in so far as is 
otherwise provided: by the Indian Arbitra- 
tion Act, 1899, or by any other law for the 
time being in force which would exclude 
O. XXII, r. 38, Sch. I, ©. P.C. We have 
nothing to do with the Indian Arbitration 
Act in the particular case before us. Then: 
there remain the words “or any other law” 
for the time being in force. It has been 
contended that “any other law” referred to 
therein .may indicate O. XXII, r. 3 on- 
the CO. P. O. This argument, in my opinion, 
should not carry any „weight whatsoever. 
The Sch. II and O. XXI, r. 3 are as much 
parts of the Code ass. 89 itself, In the 
circumstances, if the Legislature meant that 


88 t. o. 1928) 


an exception was to be made-in the case of- 


O. XXIII, r. 3, would not one expect that 
this would have been stated in clearer 


terms? Then, ib has been argued that the- 


“any other law,” mentioned by s. 89 is not 
known to be any definite law that may 
have been in the mind of the Legislature 


and, therefore, if is possible that they con- 


templated that any rule of law, that was not 
contradictory, might come in under the 
exception. So far as I can see, the Legis- 
ture used the words “or any other law for 
the time being in force” with this intention. 
There might be in foree at the time of 
the passing of the ©. P.’C., 1908, any local 
law or law by the Indian Legislature deal- 
ing with arbitration, for special cases. Or 
some law might be enacted in future laying 
down special rules for special cases of arbi- 
tration. It was intended that those special 
cases should not be governed by the rules 
laid down in Second Schedule. This idea is 
perfectly intelligible, e.g.,a local Legislature 
dealing with, say the indebted agriculturists 
of Bundelkhand, may desire that a certain 
kind of dispute among these people should 
be referred to the arbitration of the Col- 
lector of the district. With this view, if 
the local Legislature should enact certain 
rules, according to the language of s. 89 
of the C. P. C., those rules would not clash 
with the provisions of s. 89, ©. P. ©. What- 
ever meaning may be given to the words 
“any otherlaw fcr the time being in force,” 
I am absolutely clear in my mind that those 
words were never meant to apply to the 
schedules to be appended to the main C. P. 
C. Any such idea would suggest a clash 
between the main rule embodied in the 
Code and a rule contained in the Schedule. 
Any High Court may add to or alter the 
rules in the Schedule, but they can do so 
only subject to the provisions of the main 
Code. Iam, therefore, definitely of opinion 
that an award which has been arrived at by 
a reference of the subject-matter of an 
, appeal to arbitration pending the appeal 
cannot be recognised as an “adjustment by 


lawful agreement” by the parties to the 


appeal or as a “compromise.” I need not 
repeat that if it were the case that both 
the parties accepted the award, there would 
be no difficulty in the acceptance of it by 
the Court. But then the award would be 
accepted not as an award but as a docu- 
ment embodying what has been accepted by 
the parties. as a proper basis for the settle- 
ment of their dispute, 
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Now, coming to authorities, there are 
some cases decided prior to lst January, 
1909 when the new C. P. C. came into force ` 
and there are others which were decided 
after the new ©. P. C., was brought into 
effect: The earlier cases are Samibai W. 
Premji Pragjt (4), and Prag Das v. Girdhar- 
das (5). These cases are no sure guide to us 
who have to construe the present Code. For 
Ch. XXXVI Lotthe old Code did not contain 
any such rule as has been enacted in s. 89 
of the new Code, viz., that all proceedings 
of arbitration whether by an order in a suit 
or otherwise should be governed by the 
provisions of Second Schedule. Indeed the 
learned Ohief Justice Jenkins, who was 
one of the Judges who decided the later 
case, expressly stated this to be a ground 
for not applying the rules on arbitration to 
be found in the old Code. He says: “I cau 
findnothing, however, in Ch. XXXVI which 
invalidates a proceeding not in accordance 
with its provisions beyond the result that 
non-compliance deprives a party ofa right 
to claim the consequences the Chapter pres- 
eribes, and I, therefore, think that the 
objection cannot succeed.” The case in 
Prag Das v, Girdhardas (5), was decided in - 
1901 and of course the case in Samibai v. 
Premji Pragji (4), is a much earlier one. 

The case of Rukhanbai v. Adamji Shaik 
Rajbhai (6), was decided in April, 1908, by 
Beaman, J., sitting alone. He held that 
where there was a reference to arbitration 
but it was an irregular submission, the 
award could not be accepted as an “adjust- 
ment by lawful agreement.” The judgment 
shows that Beaman, J., was not disinclined 
to follow the earlier cases of Samibai v. 
Premji Pragjt (4) and Prag Das v. Gir- 
dhardas (5). No other case under the old 
Code has been cited to us. I have already 
stated that any ruling given under the old 
Code cannot. be a safe guide for us in con- 
struing O. XXIII, r. 3 read with s. 89 of the 
present C. P. C. 

After the passing of the new Code, there 
are four Bombay cases. The earliest 
among these is the case of Harakhbai v. 
Jamnabai (7), decided by Davar, J., sitting 
alone. He had cited before him the case in 
Prag Das v. Girdhardas (5), but he was 
asked not to follow that case in vjew of the 
new enactment contained in s. 89 of the 


(4) 20 B. 30; 10 Ind. Dec. (xN. s.) 762. 

(5) 26 B. 76; 3 Bom. L, R. 431. 

(6) 1 Ind. Cas. 622; 33 B. 69; 10 Bom. L. R. 366. 
(7) 19 Ind, Cas, 786; 37 B. 639; 15 Bom, L, R. 340, 
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C. P. C., Davar, J., confessed that, according 
to the Second Schedule of the C. P. C, no 
reference to arbitration was contemplated 
in a matter pending before a Court, with- 
out reference to it. His. judgment shows 
that he was inclined to hold that the vali- 
dity or otherwise of the award must be en- 
quired into and the only point in question 
was whether the rules in Second Sch. 
should be followed or an enquiry should 
be made under the provision of O. XXII, 
r.3. For, he stated, that the opening words 
of r. 3, O. XXII, showed that in the case of 
dispute there must be an enquiry. Then the 
learned Judge found what he thought was 
a way out of the difficulty and he proposed 
to treat (vide page 643 of the report) the 
words “any other law forthe time being in 
force” in s.89 as applicable to O. XXIII, r. 3 
of the O. P.C. I have already given my 
reasons for this interpretation being erro- 
neous. Ishall content myself with pointing 
out that the learned Judge gives no reason 
whatsoever for his ruling, that the words 
“any other law for the time being in force” 
had reference to the provisions of r. 3, O. 
XXII, as well, other than this that he 
found it expedient to doso. In myopinion 
the case in Harakhbai v. Jamabai (7), is 
entirely inconclusive and carries no weight. 
The next case cited to usis that of Vyaka- 
tesh Mahadev v. Ramchandra Krishna (8). In 
this case no award had yet been delivered 
and the only matter that was before the 
learned Judges was the reference. The 
learned Judges held that the agreement to 

‘refer to arbitration could not be treated as 
an adjustment Although there are remarks 
in the body ofthe judgment: which may 
be cited as authority for the contention of 
the appellant, I do not think that the case 
can be treated as an authority for the 
point raised before us. The judgment 
of Hayward, J., is very instructive. He 
referred to the Privy Council case of 
Ghulam Khan v. Muhammad Hassan (9) and 
remarked that caution must be observed 
in giving weight to that distant authority; 
the case of Prag Das v. Girdhardas (5) in 
view of the observation of the Privy Council. 
In the case of Shavaksha Dinsha Davar v. 
Tyab Haji Ayub (10) Macleod, J., held that 
it was not intended that a party might 
apply fora decree under O. XXIII, r. 3, if the 

(8) 27 Ind. Cas. 46; 38 B. 687; 16 Bom. L. R. 653. 

(9) 29 O. 167; 6 O. W. N. 226; 29 I A. 5l; 12 M. L. 
J.11; 4 Bom. L. R. 161; b Sar. P. O. J. 154; 25 P. R. 
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award had been obtained by a reference 
to arbitration ina matter about which a 
suit was pending without reference to the 
Courtitself. In thatcase however, the parties 
agreed evidently in view of the previous de- 
cisions of the Bombay High Court, that the 
application (for acceptance by the Court of | 


‘the award as anadjustment) might be treat- 


ed as anapplication under para, 21 of Sch. 
If ofthe ©. P. © Theapplication was there- 
upon ordered to be set down for hearing 
accordingly. The last case in the Bombay 
High Court is that of Manilal Motilal v. 
Gokaldas Rowji (1) and it entirely favours 
the ` respondent-applicant’s contention. 
Mcleod, C. J., went so faras to hold that 
either party could filea suit to enforce the 
award and apply for a stay of the original 
suit where a reference to arbitration of the 
subject-matter of a suit was made without 
the intervention of the Court. Fawcett, J.; 
thought, and he was right so far as the 
Bombay High Court was concerned, that 
there was a very considerable weight of 
authority in favour of the view that an 
agreement to refer the matter in suit to 
arbitration and the award made thereon 
might amount to an adjustment of the 
suit by the lawful agreement within the 
meaning or O. XXIII, r. 3 of the O. P. O., 
(vide page 268 of the report). Then he 
considered the question whether s. 89 
of the C. P. ©. prevented the operation 
of O. XXII, r. 3. He admitted (page 273* 
of thereport) that no doubt the words “other 
law for the time being in force” were in- 
appropriate for covering a provision of the 
Code itself such as O. XXIII, r. 3. But he 
thought thatthe Legislature in enacting s. ‘89 
probably had not that particular rule in their 
mind and had no intention of affecting it 
one way or the other. I have already at- 
tempted to show that s. 89 read with Sch. II 
provided a complete machinery for all 
kinds of arbitration and only required that 
proper methods should be followed. I have 
also attempted to show that O. XXIII, r. 3, 
was meant to apply to entirely different 


‘matters and if an arbitration award was 


ever in contemplation the Legislature 
would not have taken a very very round- 
about and doubtful way of expressing their 
intention. Iam clearly of opinion that no 
Judge- hasa right to override the clear 
provisions made by the Legislature on the 
plea that probably the Legislature forgot 
something or hadnot something in their 

*Page of 45 B. [Ed] : - 
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mind. I may mention that ‘this case in 
Manilal Motilal v. Gokaldas Rowji (l) 
was a’ Letters Patent appeal against the 
judgment- of Kajiji,. and that learned 
Judge held an entirely contrary view. 

Coming to the Madras High Court we 
have but onecase and that wasan excep- 
tional one. it was the case of Chinna 
Venkatasamt Naicken v. Venkatasami 
Naicken (11). In this case the parties agreed 
to abide by whatever was decided by the 
Presiding Judge of the Court in association 
with two private persons. The three 
gentlemen came to a certain decision and 
the decree of the Court was made in ac- 
cordance therewith. The question arose 
whether the decree-could be appealed 
against, The learned Judges held that the 
decree must be taken to have been a consent 
decree.and that no appeal lay. Further 
comment is needless. - This case does not 
throw any light on the point in controversy 
before us. a” 

Coming to the Calcutta High Court, there 
are only two cases. In the case of Amar 
Chand v. Banwari Lal (2) Rankin, J., held 
that where in a pending suit parties went 
to private arbitration without the consent 
of the Court, the award could not be enforced 
either under O, XXIII, r.3 or under the 
provisions of the Indian Arbitration Act. 
The learned Judge bases his opinion on the 
remarks of their Lordships of the Privy 
Council in the case of Ghulam Khan v. 
Muhammad Hassan (9). He points out that 
their Lordships of the Privy Council 
pointed out the scheme of the rules as 
to arbitration as contained in the old 
Code and held in effect that the rules 
covered all cases. Compare the remarks of 
Hayward, J., in Vyakatesh Mahadev v. Ram 
Chandra (8). Their Lordships of the Privy 
Council pointed ‘out at page 182* of the 
report that, where the parties to a litigation 
desire to refer tn arbitration any matter in 
‘difference between them in the suit, all 
proceedings from first to last are under the 
Surpervision of the Court. Evidently the 
s. 89 of the G. P. C. was enacted on 
the basis of this Privy Council. case, and 
it provided that all references to arbitra- 
tion, to be of binding effect, must be made 
according to Sch. II of the C. P. O. 

In the second case, Rankin, J., was asso- 
ciated with Sir Ashutosh Mukerji, J., and 


(11) 51 Ind. Cas. 827; 42 M. 625; 36M. L. J. 291; - 


(1919) M. W. N, 221; 25 M. L. T, 397. 
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the two Judges in the case of Rampratap 
Chamria v. Durga Prasad Chamria (12) 
affirmed the opinion of Rankin, J., as 
expressed in the case in Amar Chand v. 
Banwari Lal (2) and in the still earlier case 


in Dekari Tea Co, Lid. v. Assam Bengal 


Railway Co. (13), | 

The review of authorities shows . that 
there is acomplete divergence of opinion 
between the Calcutta and Bombay High 
Courts and that the opinion of the Madras 
High Court is inconclusive. The review 
further shows that the learned Judges of 
the Bombay High Court found it difficult 
to get over the provisions of s, 89 of 
the ©. P. ©, and Kajiji, J. thought 
that it was conclusive that an award 
arrived at, on a reference out of Court, 


could not be treated as an adjustment under ` 


O. XXIII, r.3. The learned Judge Davar 
found it expedient to read s. 89 as if ex- 
cluding O. XXIII, r. 3 out of its provisions. 
Fawcett, J.,found that this was not possible 
to do, but he thought that the Legislature 
had forgotten what provisions they were 
going to make in the Schedules when.they 
enacted s. 89 in the body of the Code. 
The authority of the Bombay High Court 
is, therefore, of doubtful strength. 

J have already given my own reasons 
for my conclusion, viz., (1) an award is not 
an adjustment by an agreement of parties 
within the meaning of-r. 3, O.. XXIII, 
and (2) even if any contrary opinion could 
be entertained before the passing of Act 
V of 1908, s. 89 of the Act makes it 
impossible to maintain such an opinion. I 
may point out that in this case the parties 
themselves contemplated that the appeal 
in which the present application has been 
made, and the application for leave to 
appeal to the Privy Council against the 
decree awarding possession to the’ present 
respondent, should be withdrawn before 
the arbitrator entered upon the arbitra- 
tion. = 

On fact and law, therefore, I would hold 
that the respondent's application is without 
any force and I would dismiss it with 
costs. i 

By the Court.—In accordance with 
the view of the majority, the appeal is 
dismissed with costs, 

Zz. K. Appeal dismissed. 

(12) 83 Ind. Cas. 300; 28 O. W. N. 424; (1924) A. T, 


R. (0.} 567. 
(13) 61 Ind. Cas. 918; 25 CO, W, N. 127 at p. 128, 
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SIND JUDICIAL COMMIS- 
: SIONER’S COURT. 

Revision .APPLiIcaTION No. 39 oF 1924. 
January 29, 1924. 
Present:—Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J. O. 
SCOTT OLDFLELD—DeErenpant— 
—APPLICANT 

VETSUS 
Tun Firm or CO-OPERATIVE | 
STORESŞ—PLAINTIFFS—OÛPPONENTS. 

Civil Procedure Code (Act V of 1908), 0. I; r. &— 
Club, nature of—Debts incurred by members of club— 
Liability of members. ~ 

A club is not a corporate body and has no exist- 
ence in the eye of the law and is, therefore, incapable 
of contracting or entering into any legal relations with 
other persons and bodies. | 

The only persons who can be held liable for the 
debts owing by a club, which is not registered asa 
body politic, are such officials of the club who had 
actually contracted them and possibly such directing 
bodies or such members of the club as may be shown 
to have authorized or approved of the contracts, and 
members of the club who are not personally liable for 
such contract cannot be made liable by the application 
of O. I, 1. 3, of the Q. P. ©. | 

Application to revise the judgment and 
decree of the Judge of Small Cause Court, 
Karachi, dated the 29th February 1924. 


Mr. Tolasing Khushalsing, for the Appli- 
cant, 
Mr. Dipchand Chandumal, for the Op- 


ponents. 


JUDGMENT.—It. appears that some 
person ordered from the Co-operative Stores 
who are the opponents in this application 
a considerable quantity of spirituous 
liquors. The person so ordering them was 
not the applicant, But the applicant has 


“been directed by the learned Judge of 


the Small Cause Court to pay the balance 
due at the foot of the account which has 


' been running for some years and on which 


payments have been made from time to 
time, on the ground that he was at the 
time of the action Secretary of a ee 

p- 
parently this club is now dissolved and 
the ex-members are reluctant to meet 
their liabilities. lt is no doubt a very 
sad state ofaffairs for the merchant, But 
the merchant is not entitled tosue and 
recover from members who are not lable 


‘to pay. That would be parallel toa case 


where A buys goods from ashop and B is 
held liable. That in effect is what the 


opponents are trying to get the ‘Court to 


decree in-the present case. 


+ 


A club is merely a term of convenience, 
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It is a short method of designating acer- . 
tain body of persons who meet together 
for social or recreative purposes. But a 
club is not a corporate body and has no 
existence in the eye of the law and it is 
so far incapable of contracting or entering 
into any legal relations with other persons 
and bodies. Merchants who deal with such 
aclub which is not registered as a body 
politic do so at their own risk and the 
only persons they can hold liable for their 
debts are such officials of the club who 
had actually contracted with them and 
possibly such directing bodies or such 
members of the club as may be ‘shown 
to have authorized or approved of the 
contracts. Creditors cannot by any device 
make those secretaries or managers who 
have not entered into contracts with them 
or ratified such contracts liable under the 
contracts and they cannot by any device, 
e.g., by application of O. I, r, 8, turn what 
is not acorporate body into corporate body 
and so render members of clubs who are 
not personally liable for such contracts so 
liable.. 

In the present case, it is not averred that 
Mr. Scott Oldfield was a Secretary or even 
member at the time when the contracts 
were entered into and, therefore, he could, 
in no case, be personally liable as such 
Secretary or as such member and it is to 
be noted that although the judgment 
ordered the decree to issue against him - 
was solely in respect of the funds of the 
club in his hands yet the decree when 
drawn up is made against him personally. 
The decree as far as it refers to Scott 
Oldfield’s personal liability is bad. But as 
regards that part of the decree which also 
extends to all present members of the club, 
it is also bad because,it is impossible to 
put them on record under O. I, r. 8, inas- 
much as there is not the same cause of 
action against past, present and future 
members of the club, and to allow an 
action of such atype would be in -effect 
to allow the plaintiff at his will to turn 
what is nob a corporate body into a cor- 
poration. Ifit is desired to sue any actual 
member of the club it must be specifi- 
cally alleged in the plaint that such person 
authorized or ratified the contracts which 
is the basis of the suit. Anda general 
decree against all the present members 
on the averments of the plaint is-a bad 
decree. r 

It is certainly a grievous thing for the 
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plaintiff that he should lose his money in 
-this way by trusting this apparently respect- 
able club. But we are not ableto help 
him inany way. It is, however, possible 
that some cf the persons who-have been 
made defendants in the present suit in the 
irregular manner described may be persons 
who are actually liable to pay because 
they were. persons who gave the orders:or 
authorized the orders, therefore, to- dismiss 
the suit against all the present defen- 
dants would be to work the creditor injury 
and to prevent the plaintiff froii recov- 
ering his debts by a proper suit’. against 
persons who are actually liable. 

We, therefore, permit the suit be with- 
drawn with leave to file a fresh suit. 

. The defendant-applicant to have costs 
throughout. i 


` P. B.A, Decree set aside. 
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 ALLAHABAD HIGH COURT.’ 


Civit MiscenLanzovs Cass No, 340 or 1924. 


March 27, 1925. ~. 
Present:—Mr. Justice Walsh and 


Mr. Justice Mukerji. l 
In the matter of Tus UNION BANK,. | 


ALLAHABAD, Lrp., IN LIQUIDATION. 


Companies Act (VII of 1918), ss. 285, 281—Limita-' 


tion Act (IX of 1908), Sch. I, -Arts. 86, 115, 116, 120 
—Misfeasance by Directors—Claim by Liquidator— 
Dividends paid out of capital—Reasonable conduct— 
Burden of proof—Duty and position of Dtrectors— 
Auditor, duty of--Misfeasance proceedings—-Limita- 
tion, commencement of-—Registration under Art. 116, 
whether includes registration with Registrar of Com- 
panies. 

. The Directors of a Banking Company are fiduciary 
custodians of the money entrusted to the Company 
by the depositors and of the ordinary capital sub- 
scribed by the share-holders, and the more satisfactory. 
‘on the face of it, and the more glowing ih character the 
success of the Company appears to be, the more the’ 
Directors are called upon as ordinary responsible 
business men to satisfy themselves that the apparent 
profits are really being made. [p. 791, cols. 1 & 2.] 

It may be that in the case of a good debtor it is 
légitimate to treat as profits earned for the purpose’ 
of declaring a dividend, a sum of interest which has 
accrued due although it has not been paid,.but a 
Bank can only justify doing that, and the Directors 
can only justify a payment- out of profits, which 
means realised profits, -if they have satisfied them- 
selves that the debtor, wh8se particular liability for: 
interest has fallen due but has not been paid, isa 


man, whose liability is as good as gash, and Jf py 
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succeeding year he-again doesnot pay, it is- their 
duty to write that off asa loss in the following. year's 
Profit and Loss Account until the sum is realised, 
That is to say, that whichis a legitimate risk for a 
business man to take in a sound business concern 
can only be justified where the Directors have taken 
reasonable care to satisfy themselves that the debtor 
is a solvent person, and that.though he is tempo- 


` rarily in arrears the liability is a good one, and where 


it is shown afterwards that the debt was a bad one, a 
Director cannot escape from liability by merely saying 
that he did not. know anything about the debtor. [p. 
791, col. 2.] lg - . 4 


Where an examination of the accounts ofa Bank 
discloses the fact that dividends have been paid out 


‘of capital and that ‘false balance-sheets and false 


statements have been published, the burden is thrown 


upon.the Directors of showing that they acted reason- 


ably and had real grounds such as would operate on 
the mind of a business man, for believing that the 
false balance-sheets and false statement that had been 
published were really true. In the absence of such 
proof the Directors would be liable to be proceeded 


against under s. 235 of the Companies Act. In such. 


a case each Director would be liable for the payment 
which he approved either by resolution or by signing 
the balance-sheets “or the report by which it was 
recommended that dividends should be paid out of 
capital. [p.792, cols. 1 & 2] < l 


An Auditor is nota mere arithmetical machine to 
check the figures in the books. He must satisfy him- 
self not only that the accounts are correct, but that 
the books represent the true state of affairs of the 
Company. He has nothing to do with the prudence or 
imprudence of making loans with or without security. 
It is nothing to him whether the business of the Com- 
pany is being conducted prudently or imprudenitly, 
profitably, or unprofitably. It is hothing to him whe- 
ther dividends are properly or improperly declared, 
provided he discharges his own duties tothe share- 
holders. His business is to ascertain and state. tho 
true financial position of the Company ab the time of 
the audit, and he must ‘ascertain that position by 
examining the books of the Oompany. He does not 
discharge his duty by doing this without enquiry and 
without taking any‘ tréuble to see that the books 
themselves show the Company's true position.’ He 
must take reasonable care to ascertain that they do so. 
Unless he does this; he fails to discharge his duty. 
Assuming the books to be so kept as to show the true 
position of the Company, the Auditor must frame a 
balance-sheet showing that position according to the 
books and must certify that the balance-sheet present- 
ed is correct in that sense. But his first duty is to 
examine the books not merely forthe. purpose of 
ascertaining what they do show, but also for the 
purpose of satisfying himself that they show -the 
true financial position of the Company. [p. 797, col. 2; 
p. 798, col. 1.] D i i 
“A claim by the Liquidator of a Company against the 
Directora for misfeasance under s. 235 ofthe Com- 
panies Act is governed not by Art. 36 but- by Art: 120 
of Sch. I to the Limitation Act and the “right to sue” 
within the meaning of the latter Article would 
accrue only after the appointment of the Liqui- 
dator, if not after he discovers the misapplication 


of the money. [p. 799, col. 1.] 


Registration with the Registrar of Companies is as 
much a registration within the meaning of Art. 116 
of Sch. I to the! Limitation Act as registration 
under the provisions of the Registration ‘Act, [ibid] 
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P Mr. H. C. Desanges, for the Official Liqui- 
ator. 

Messrs. Peary Lal Banerji and Shiva Pra- 
sad Sinha, for the Directors. 

JUDGMENT. 

Walsh, J.—This is a claim by -the 
Liquidator of the Allahabad Union Bank 
Ld., in liquidation, against several Direc- 
tors, and also against a Director, who, in 
the later years of the Bank's existence, 
became Auditor, for various alleged acts 
of mis-application of the Company’s funds, 
and of misfeasance under s. 235 of the 
Indian Companies Act of 1913. The par- 
- ticùlars originally filed show a claim of 
Rs. 1,41,000 odd. representing thé cumula- 
tive liability of all the Directors in res- 
pect of all the charges. That total is 
divided into three classes, namely, a sum 
for payment of dividends year after year 
when the Company was makingno profit 
but a loss, and, therefore, out of capital, 
a further large sum of Rs. 56,000 described 
as value of grain but being in fact an 
alleged loss which the Company suffered 
by reason of the failure of certain ofthe 
Directors to obtain adequate security by way 
of grain from a Company called the Anna- 
purna Company, Ld., and a further item 
stated at Rs. 42,000 described asa floating 
account, The latter claim was withdrawn 
in the course of the proceedings on the 
ground, as we understood it, that it was 
included in the mis-staterhents contained 
in the accounts in the Company's books 
and if it really represented a sum of money 
which had disappeared, it was for the pur- 
poses of this section included in and, there- 
fore, overlapped the dividends which have 
been alleged to have been improperly paid. 
With regard to the second item, namely, 
the loss which the Company incurred 
through the failure of certain of the Directors 
to obtain adequate security overthe grain, wé 
have come to the conclusion that although 
some of the Directors cannot be acquitted 
of the charge of negligence in respect of 
this matter, and: although as will appear 
hereafter, we are of opinion. that the cir- 
cumstances connected with this transaction 
were such as to put thém on enquiry and 
to arouse théir suspicion as to the way 
in which the business of the Bank was 
-being carried on, on the other hand, ‘the 
evidence which the Liquidator has been 
able to lay before us falls short of 
satisfying us that any amount of 
grain which the Annapurna Company 
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had control of free from encumbrance, 
and which it could have by proper steps 
taken on the part ofthe Directors of the 
Bank, given as good security to the Bank, 
can be identified so as to be descirbed as 
a direct loss resu'ting to the Company 
to any specific act, or omission 
of which any particular Director or Directors 
can be said to have been guilty. We are, 
therefore, in substance, called upon only to 
deal with the very serious claim amounting 
tonearly Rs. 50,000improperly paid by way 
of dividend which the Liquidator makes 
under this section against the various 
Directors jointly and severally who can 
be shown to be legally responsible for that 
undoubted loss. The matter has been 
very fully discussed before us both on 
the accounts, the report of the Liquidator 
and the conduct of each of the Directors 
respectively and on the legal aspect of the 
matter, assuming that the Directors, as we 
held, acted honestly, that is to say, with-. 
out being guilty of any conscious fraud. 
Almost all the relevant English cases 
have been brought out in review before us 
with a view to showing what is the real legal 
test. I should have preferred to have taken 
time to consider my judgment- but I am 
prohibited from so doing by the fact that 
this is the last day upon which itis possi- 
ble for me to sit in this Court for at least 
another six months and it would be obvi- 
ously undesirable from every point of view 
to postpone our decision in the matter 
especially having regard to the fact that 
the Court is unanimous with regard to all 
the matters which we have to decide. It 
seems to u thatin the end the test of 
legal liability must depend upon our 
application of s. 281 of the Companies Act 
to the established facts of this case, al- 
though in discharging that duty ib 1s no 
doubt useful for the Court to be guided by 
the way in which higher authorities have 
regarded this subjectin other cases of the 
same or of similar character. If we comé 
to the conclusion, as. we do, that the 
monies of the Company were misapplied 
by being distributed to the share-holders 
in the shape of dividends or profits, 
when in fact no profits were being 
earned and that, therefore, such monies 
were part of the Company’s capital 
and that such conduct on the part 
of the Directors wasa breach of the Com- 
pany's articles, a mis-application of the 
Company’s funds, and a breach of such 
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trust as the law holds Directors of a Com- 
pany to be under,- we then have to consider 
under s. 281 whether in regard to each 
of these Directors who took part in such 
breach of trust, he has acted not only 
honestly, but also reasonably so as to show 
that he ought fairly to be excused for such 
breach of trust. 

‘The story of the case is a pain- 
ful and pathetic one. The Union Bank 
was established in 1905 with a nomi- 
nal capital of Rs. 20,000 which was 
subsequently increased; and in a modest 
Way appears to have done in its early 
stages, fairly satisfactory business and 
slowly to have earned a reputation and 
the confidence, atany rate, of the Bengali 
community, which isa very large one in 
Allahabad. The founder and moving 
spirit, and, as it is now shown, the 
master of its destinies- was one Kedar 
Nath Mitra, himself a Bengali, a man, no 
doubt, of ability in whom every body 
who knew him believed and in whose 
_ honesty his colleagues, friends, and per- 
sons associated with him in business placed 
confidence. The task of the Liquidator in 
this case, and the task of the Court, and 
the burden of meeting the charge thrown 
upon the Directors, have not been rendered 
less onerous by the mysterious disappear- 
ance .of this man. The Company winding 
up, adudge ofthis Court issued a warrant 
for his arrest. The Criminal Investigation 
Department have done their best to find 
him, The properties which heis alleged 
to possess and to have acquired from his 
ill-gotten gains out of this Company have 
been attached, but since June 1924 he 
has vanished, it may be said, from off 
the face of the earth, and nobody seems 
to have the faintest idea whathas become 
of him. It isto be put to the credit of 
the Directors charged in this case,and the 
main question which arises fordecision is 
whether that fact affords them a complete 
defence or not that they and the share- 
holders and the creditors and depositors 
have been brought into the disaster which 
has attended the Bank by misplaced con- 
fidence in this undoubted knave, 

_ One or two general observations seem 
to be relevant. Company business as 
understood and worked on a very large 
scale by business men in England is not 
understood and nébody would suggest that 
it was understood in India, and particu- 
larly in Allahabad to the same extent. It 
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is to some extent and was no doubt to some 
of the gentlemen concerned in this Com- 
pany to aconsiderable extent, unfamiliar 
ground. It is.also relevant to observe 
that the Union Bank Ld., is not such an 
institution as is ordinarily understood by the 
word “Bank”. It had noinvestments in the’ 
ordinary sense of the word, no gilt-edge - 
securities, no current accounts or anything 
substantial in the way of current accounts, 
and nothing in the way of a large 
floating cash balance passing between 
itself and its customers daily, such 
as an ordinary old-fashioned Bank has with 
a large number of customers on its books 
dealing with it on current account. It 
was, if we may use the expression, a sort 
of glorified money-lender, or bania holding 
itself out to the Bengali community -as 
willing to take chargeof their savings on 
fixed deposit with a satisfactory rate of 
interest and to take care of those savings 
so common to many members of the Indian 
community which are put on one side to 
provide for the important domestic event, 
which occurs to most of them, of marrying 
their children, Butthe substratum of its 
business, and the source to which it looked 
for any profit which it could reasonably’ 
hope to make at any time, took the form 
of loans to customers upon securities. Now 
it does not require a high degree of business 
training or evén of education to appreciate 
that the essence of such a business and the 
hope of its success must depend in the’ 
long run, as a matter of daily consideration 
by those responsible for its conduct, upon 
the solvency of thé debtors to whom the 
money is lent, and the adequacy of the 
security which they are prepared to give, 
A Bank of this kind, or a money-lender 
who contented himself with lending money’ 
at random without regard to the solvency 
of the customers and without requiring 
either adequate or any security at all, would 
merely berushing to his own ruin, and it 
cannot be disputed in considering the con- — 
duct of this particular Bank that if it was 

to make any profit at all, its debtors ought 
to be responsible persons who were able 
to keep up their payments of interest or 
who, if they got into arrears, had provided 
security adequate to enable the Bank to 
recoup its original loan with a reasonable 
profit by way of interest thereon. The 
Memorandum of Association describes the . 
objects as including every description of 
banking, trading and mercantile specula- 
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tion, and to any body acquainted with 
this class of business in India, it is common 
knowledge that banking business of this 
kind is largely done by the deposit of orna- 
ments, and the substantial business of this 
Company wasthatof granting loans upon 
ornaments. Thatthis part of the business 
was not only the principal feature, but was 
also intended to be controlled by the Direc- 
tors so that the Manager in carrying out 
the daily transactions of the Bank should 
not have a free hand, is clearly shown by 
Arts. 74 and 75 which restrict his powers 
in’ that respect. One further observation 
ought to be made, because it has an essential 
bearing on testing the degree of diligence 
and due care which these Directors from 
time to time exercised. The premises of 
the Bank were not on a large scale. Origi- 
nally the Bank and also the Annapurna 
Company, Ltd. of which Kedar Nath was 
also -the moving spirit and which figures 
to some extent in this case, were both of 
them situate in aroom in the actual house 
ih which he resided, such room constituting 
. the- offices of the two Companies. There 
Kedar Nath Mitra, who was to a large 
extent the Company's Secretary and to some 
extent his owa clerk, was always to be 
found and transacted the daily business 
of the Bank. There were kept under the 
same roof in a safe or locked almirah some 


such modest receptacle as was considered ` 


safe and convenient, such ornaments as the 
Bank held by way of security against its 
debtors. There also the Board Meetings 
of the Directors were held. So that if, 
for example, at the time of the discussion 
of any monthly statement or abstract or at 
the time of the preparation or discussion 
of the balance-sheet, the amount of secu- 
rities by way of ornaments which the Bauk 
held, and which they ought to have held 
having regard to the leans which they had 
issued, was to be tested, 
required was for one of the Directors to 
ask Kedar Nath Mitra to open the sale or 
almirah and show them what was there, 


and it would not be difficult for anybody 


to know whether the accumulated orna- 
thents deposited in this Bank by way of 
security amounted at any one time toa lac 
of rupees or anything like that sum or 
. whether they represented in value no more 
than Rs. 20,000 or Rs. 10,000. That observa- 
tion is important because the Directors are 
' not charged here with breach of duty in 
‘failing to obtain or make an accurate valua- 


all that was 
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tion of actual securities, which they took 
after having accepted security by way of 
ornaments noris it said that they failed 
to take care to prevent such an accident 
as may happen such as a sudden theft ora 
dishonest Manager surreptitiously and sud- 
denly removing a large quantity of such 
securities. The charge against them sub- 
stantially is that they carried on unprofit- 
able business and allowed Kedar Nath 
Mitra to make loans of large sums to worth- 
less insolvent debtors. If the Directors 
had troubled to enquire into even their 
names, they would have known at once 
that many were unable to pay and that 
large sums were issued by way of loans 
without any security whatever. So that 
at any time during the years in respect of 
which these Directors are charged with 
neglect of their duty, a comparison of the 
paper statements of securities in possession 
of the bank with the actual ornaments at 
that time in existenca within the four walls 
of the Bank’s premises, would have shown 
that the Bank was unsecured and on the 
road to ruin. The relevant articles to which 
our attention has also been drawn are 
Art. 81 dealing with payments of dividends, 
Art. 83 dealing with the keeping of accounts 
and of the monies received and Art. 73 
dealing with the relation of the Manager 
to the Directors and the superintendence 
and control which they undertook to exercise 
over him. 

With regard tothe history of the Bank 
and its financial position from time to time 
and the causes which brought about its 
failure, the Liquidator’'s report, was ad- 
mitted in evidence with the consent of the 
Advocate for tha defendants, and of Mr, 
B.L. De who appeared in person, as showing 
accurately the figures to be found in the 
books subject to the defendants’ objections 
to any omission, modification, addition or 
explanation which they might establish by 
their evidence and from the report and from 
the evidence of Mr. Maurice Govia, who 
although not actually responsible for the 
report, has worked as the representative of 
Liquidator in Allahabad and investigated 
the affairs of the Company on behalf of the 
Liquidator—the principal of the firm him- 
self being unfortunately prevented from giv- 
ing evidence by indiposition —it was clearly 
established, and not challenged by the de- 
fendants, that although possibly profits 
were madein the early years of the Com- 
pany's existence—to what extent he wag 


[88 1.0, 1095) 


unable to say—all profits ceased in the year 
1915, and that from that year the Company 
Was carrying on ataloss. Inasmuch as it 
was paying a large dividend throughout 
the course of the years with which we have 
to deal, namely, 1915 to 1923, things were 
slowly but steadily going from bad to 
worse, and atthe date of the liquidation, 
it had substantially no securities in its 
possession against a liability of considerably 
more than 2 lacs. The Liquidator says that 
such ornaments as there had been in the 


possession of the Company as against this - 


liability of 2 lacs, namely, about Rs, 21,000, 
had been surreptitiously and dishonestly 
re-mortgaged by Kedar Nath for his own 
purpose to other persons. This transaction 
of re-mortgaging was to some extent autho- 
rised by aresolution of the Directors. It 
has formed the subject of another litigation 
between the Liquidator and the sub-mort- 
gagee, and need not be further considered 
as it has no real bearing on the question 
we have to determine. It merely illustrates 
one of those acts of a dishonest Manager 
which the most competent Board of Direc- 
tors exercising due care may be unable to 
prevent. Thatis tosay, they may autho- 
rise by a resolution the raising of a loan 
on security to alimited amount, and there- 
by give a dishonest Manager an opportunity 
of surreptitiously misappropriating secu- 
rities not covered by the resolution and so 
rob the Company. The Directors are not 
chirged in regard to this matter, but an 
inspection of the balance-sheets from year 
tə year shows, when the statements in them 
ara compared with the state of things dis- 
closed when the Company came to grief, a 
startling contrast and a state of thinzs, the 
knowledge of which could not have been 
withheld from any Director who took the 
least trouble to acquaint himself with the 
affairs of the Bank. The Company were 
paying and advertising themselves as pay- 
ing to depositors 64 per cent. ‘interest on 
fixed deposits for 12 months, 5} per cent. 
on 9 months deposit, 44 per cent. on 6 
months, and no less than 64 per cent. on 
the Family Endowment Fund. They were 
at the same time paying to their share- 
holders dividends varying in the years 
with which we haveto deal between 9 per 
cent. and 74 percent. on paid up capital 
of about Rs. 64,00% They were advertising 
on the front page of their balante sheet fa 
yearly increasing working capital which 
amounted in the last year to Rs. 2,18,743. 
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That sum represented the total of the paid 


up capital to which I have just referred and ` 


of the amounts of deposits and Endowment 
Fund which the public and their customers 
had entrusted to them. Substantially as 
against this liability the Bank was said to 
hold assets in the form of debts considered 
good in respect of which the Bank was fully, 
secured in the last year stated at Rs. 2,18,600, 
The truth about that is that year after, 
year nobody could possibly have considered 
the majority ofthese debts to be good at 
all. In substance, the only person who 
knew anything about them was Kedar 
Nath Mitra, and, as willappear in a moment, 
he knew perfectly well that a very large 
quantity of them were hopelessly bad. 
The Directors, as- appears from their 
admissions, knew nothing whatever about 
them atall and certainly never considered. 


them, and as to the securities, they never, 


took the trouble to enquire into or to see 
the ornaments which were actually in the 
Bank’s premises visible to the eye and 


which were the only gods which 
the Bank purported to hold. It is 
idle to contend that the Directors 
were not expected to exercise some 


judgment with regard to the acceptance of 
loans’ on security. No complaint, as I 
have already stated, is made in this charge 
against them that they are not experts 
in jewellery and that they have failed to 
estimate the value of the securities accurate- 
ly. But from time to time loans were 
submitted to them for their approval and 
a statement was made of the security 
offered, and such matters were of course in 
the strict cond ict of business bound to 
ba submitted to them because of Arts, 74 
and 75. But a very simple calculation 
will show that the amounts which each 
Director yearly stated to be debts fully 
s2cured, had no relation whatever to the 
amount of actual loans which they had 


approved during the past 12 months. It - 


is admitted that not one of these Direc- 
tors ever asked a question of the Manager 
with regard to the names of the customers, 
the character of the customers, their 
position in life, or the securities which 
they had either individually or cumula- 
tively deposited with the Bank. If any 
single Director had spent a casual half 


hour either in perusing the list of the . 


debtors, or in calling for the security 
or in looking at the books of the Company 
in which the debtors’ names appeared, he 
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.must have discovered certain obvious facts. 
To take one salient illustration, amongst 
the debts alleged to have been fully se- 
cured and entered in the Company’s hooks 
“as an asset was at the time of the liquida- 
tion an accumulated liability of principal 
and interest due to the Union Bank from 
the Tata Industrial Bank. At the time 
“when these entries were made and the Tata 
Industrial Bank was being treated as a 
debtor of the Union Bank, the Tata Indus- 
trial Bank, itis not too much to say, was 
known by name throughout India as a sub- 
stantial and, as far as the public knew, a 
very flourishing concern in Bombay bear- 
ing the name ofa distinguished and success- 
ful man of business in Bombay. It is not 
disputed that the notion of the Tata Indus- 
-trial Bank coming to Allahabad to borrow 
money from the Union Bank, was ridiculous 
-upon the face of it, and would be bound to 
arouse the suspicion ofany body. The account 
of the Tata Industrial Bank showed that they 
‘had borrowed from time to time not very 
large sums, Rs. 1,500 or Rs. 2,000 or perhaps 
even more and that theyhad agreed to pay 
for the advantage a high rate of interest. 
. Of course they never paid a pice, because 
they had never borrowed the money. But the 
account, if looked at, shows on the face of 
it that they were in default and although 
there were cash entries suggesting that 
they had made payments, which took the 
original date of the loan out of the mis- 
‘chief of the Statute of Limitation, the prin- 
cipal and high rate of interest was running 
against them year by year so that the 
ultimate result bore to the original loan 
the proportion which is only to be found 
where an exorbitant money-lender is 
charging a high rate of compound interest 
against a poor defaulting debtor in need 
of immediate cash, Mr. De, who was a Direc- 
-tor during a large portion of the currency 
of this loan, and the Auditor who included 
it in the debts fully secured, and, therefore, 
the assets of the Bank, said about this: 
“If [had properly examined the accounts, 
I would have found that the Tata Bank 
“had not paid a farthing of interest. I think 
it was my duty to have insisted upon an 
explanation why the Tata Bank had not 
paid apice. It would have aroused the 
suspicion of any ordinary man. The entry 
against the Tata Bank now looks to me as 
a palpable sham. Idid not take the slightest 
trouble toask the Manager Kedar Nath Mitra, 
the history of this debt.” It is inconceiva, 
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ble how any Auditor doing his duty could 


. possibly, finding the Tata Industrial Bank 


defaulters to such alarge amount at such 
a high rate of interest with a small concern 
like the Union Bank in Allahabad, have 
failed to ask the Manager about it, The 
same observation applies to all the Diree- 
tors who failed, as ‘they did, undoubt- 
edly, fail to ascertain from the Mana- 
ger the names of their customers. 
Had one of them discovered this fact, he 
must have known at once that the Bank’s 
business was being fraudulently conducted. 
The Directors’ attention was specifically 
called tothe Tata Industrial Bank in this 
way. Kedar Nath Mitra suggested to the 
Board, on the 19th of March, 1919, as ap- 
pears in the evidence, that he should be 
allowed to investthe money of the Union 
Bank in the purchase of one hundred 
Tata Industrial shares. The fact is that 
this isalmost the only attempt the Direc- 
tors ever made to invest any part of the 
capital of the Bank in outside security, 
if not the only, The Directors in 1919, 
and those who approved the next balance- 
sheet, never took the least trouble to ascer- 
tain whether these shares had been pur- 
chased in whose name-they were, and where 
they were kept. They were never seen. 
All we know about them is that according 
to the statement of the Company with 
which the Tata Bank has now been amalga- 
mated, shares of the Tata Bank were pur- 
chased from Kedar Nath Mitra at some 
subsequent date, and the money was paid to 
Kedar Nath Mitra’s agent in Bombay. That 
investment of the Union Bank authorized 
by the Directors apparently went straight 
into the pocket of Kedar Nath Mitra, and 
no one appeared to take any trouble to 
ascertain : where the shares were, nor was 
the investment specially referred to in the 
subsequent balance-sheet. But one would 
have thought that a transaction out of the 
ordinary course of the Bank's besiness of 
that kind placed upon the Directors the 
business duty to see thatit was carried out 
and if, as 1 have already pointed out, the 
name of the Bank had been searched for 
in the books of the Company, the state of 
this fictitious account would have heen 
discovered. It is true to say and we 
accept the view thatifthe Directors had 
discovered the truth ov anything like it, 
they would have immediately put down 
their foot and brought it toan end. The 
same observation, ashas been made about 
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the Tata Bank, may be made about the 
series of family loans which at the date 
of the liquidation were outstanding against 
Kedar Nath Mitra’s family. These loans 
included a deceased brother, a penniless 
brother, who has admitted in this Court 
that he signed a promissory note for 
Rs. 5,000 foranalleged loan made to him by 
Kedar Nath Mitra when no money passed 
at all and Kedar Nath Mitra's wife. The 
total amount of irrecoverable loans advanc- 
.ed by the Company through Kedar Nath 
. Mitra to his own family together with accu- 
mulated interest amounts to Rs. 56,172. 
That figure includes his own overdraft of 
Rs. 18,000. Here again it must be observ- 
ed that this class of debt which the Direc- 
tors unknowingly permitted to be enter- 
ed in the halance-sheets as debts fully 
secured, was not a sudden phase. They 
were all debts long outstanding carried 
forward year by year with the accumula- 
tion of interest which added to the total 
liability appearing year by year in the 
Company’s books represented a large por- 
tion of the apparently substantial business 
of the Bank When it is said against the 
Directors that this money, alleged to have 
been lent to the Tata Bank and alleged 
to have been lent to the family of Kedar 
Nath Mitra, simply went into the pocket 
of the Managing Director and was a 
dead loss to the Company, can a 
Director be heard to say: “We knew no- 
‘thing of all this, because we did nothing, 
we asked no questions, we never knew who 
the debtors of the Bank were, we 
never troubled to ascertain what the 
securities were which the Bank held.” 
To pay as the Bank purported to pay 
a high rate of interest to depositors 
and a large yearly dividend, the Bank must 
have been earning a substantial gross pro- 
fit. It could not do the business, and 
pay the dividends, which it was doing 
without earning substantial profits. Where 
did the Directors suppose that these large 
‘profits were coming from ? The law, accord- 
ing to my view, clearly established by the 
authorities in the Euglish reports, makes 
them at any rate fiduciary custodians of 
the money entrusted to the Company by 
the depositors, and of the ordinary capital 
subscribed by the share-holders, and the 
more satisfactory on the face of 16, and the 
more glowing in chafacter the success of the 
Bank appeared to be, the more the Direc- 
tors, one would have thought, were called 
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upon as ordinary responsible business men 
to satisfy themselves that these large pro- 
fits were really being made. In the course 
of the cross-examination of Mr. Govia a 
question was put to him suggesting that a 
Bank might in the case of agood debtor 
treat as realized income due by way ofin- 
terest which had not been paid or in other 
words, that according to sound banking 
business, it is legitimate in the case of a 
good debtor totreat as profit earned that 
which has accrued due although it has not 
been paid, and Mr. Govia said that he 
would not be surprised if he found that 
Banks were in the habit of doing that. 
But, of course, a Bank can only justify 
doing that, and the Directors can only 
justify a payment out of profits, which 
means realized profits if they have satisfied 
themselves that the debter, whose particular 
liability for interest has fallen due but 
has not been paid is a man whose liability 
is as good as cash, and ifin g succeeding 
year heagain does not pay, it is their duty 
to write that off as aloss in the following 
year’s profit and loss account until the 
sum is realised. That is to say, that which 
is a legitimate risk for a business man to 
take in a sound business concern, can only 
be justified where the Directors have taken 
reasonable care to satisfy themselves that 
the debtor is a solvent person, and that 
though he is temporarily in arrears, the 
liability is a good one, and it seems to me 
that where it is shown afterwards that the 
debt was a bad one, a Director cannot es- 
cape from liability by merely saying: “I 
shut my eyes. I knew nothing about the 
debtor. It did not matter to me whether 
it was good or bad. I knew nothing about 
it.” In matters of this kind it seems to 
me as an ordinary business consideration, 
that the share-holders must be taken to 
say to the Directors: “We select you as 
Directors and we entrust all our monies 
and the management of our interest with 
you, and we look to you to protect us.” 
Taking the last yearor two as an illustra- 
tion of the -extent to which the capital 
had disappeared, the working capital, as I 
have already mentioned, is there shown 
to be something more than two lacs. 
That capital is a security to the depositors 
who look for payment of the amounts which 
they have deposited, to the creditors who 
look to the Bank for payment of what is 
due to them, and to the share-holders who 
look for recoupment of their investments, . 
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Taking a general view of the matter, 
it appears that in this case. something 
more than ‘half a lac, namely, Rs. 56,000, 
disappeared in thelvan to the Mitra family, 
something like Rs. 56,000 or more than 
half a lac, disappeared'in the bad -debt 
which was never secured, of the Annapurna 
Company; something like Rs. 4,000 a year, 
-~ representing, according to the evidence of 
the Liquidator, the actual loss that this 
Company was.making multiplied by the 9 
years. with which we are concerned. brings 
_ the figure to about Rs.. 36,000; while the 


amount which was divided between the: 


share-holders in dividends during the same 
period amounts to nearly Rs. 45,000, 
Without being able at this date to affirm 
positively, one can only say that these cal- 
culations appear’ to explain the disappear- 
ance of the capital which vear by 
year the Directors were showing tu 
the share-holders, the depositors, and other 
creditors, was in the possession of the Bank 
fully secured. The Liquidator in the course 
of hisevidence showed howhe ‘arrived at 
the conclusion that the Company was carry- 
ing on ata loss. He drew our attention to 
the fact thatat theend of 1917 the total 
arrears: of interest were Rs. 30,819 but the 
way he put.it was this. The interest which 
was actually paid by. the debtors to the 
Bank in 1917, as shown by the books, was 
Rs, 4,660 as against expenses of Rs. 8,600 
“showing that on the actual working of the 
business there was a loss of Rs. 4,000 per 
annum, and inspite of that a.dividend was 
declared of Rs. 4,464. He further stated that 
a study of the books showed that in order to 
justify on the face of the books the payment 
of these dividends, the interest which they 
were earning was roughly speaking 1/5th 
of the outstanding principal,- or, in other 
words 20. per cent. on the outstanding 
loans, and he also showed ‘that a careful 
examination of the books by the Auditor 
or any Director, who was desirous of 
checking the monthly statements or the 
yearly balance-sheet, would have shown, for 
example, that whereas in the year 1919 
Rs. 11,862. was due as interest, only 
Rs. 5,000 was realized, in 1920 whereas 
Rs. 13,034 was due. by way of- interest, 
only Rs. 3,90f was realized, in -1921 
whereas Rs. 13,638 was due by way of 
interest, only Rs. 5,256. was realized. It 
seems to me that all this, which appears 
from a cursory examination of the books, 
throws upon the Directors, the defendants 
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to this, charge, the ‘onus of showing that 


they acted reasonably and had real grounds 
such as would operate upon the minds of 
business men, for believing that these false 
balance-sheets and false statements, that 
had been published, were really true. 
They have said overand over again—it is not 
necessary to repeat at length their deposi- 
tions—that they had no reason to suspect. 


Mr. Ghose, for example, who was a Direc- . 


tor throughout the whole period, and whose 
attitude fairly represents that of the others, 
said: “Had I looked at the books, I 
would have come to know the state of 


things. I never saw the Tata shares. L. 


never saw any security. I did not know 
anything about them, and I did not know 
anything about the ornaments which the 


Bank held. 1 did my best at the meetings.’ 


I had no reason to suspect that anything 
was wrong.” From time to time it does 
appear that an effort was made by , indivi- 
duals to keep some check upon the con- 
duct of the Manager. In 1915 a Mr. 
Bhargava, complained, and wrote a note in 
ihe minute book of the general meeting of 
share-holders, drawing the attention of the 
share-holders to doubtful debts, and say- 
ing that dividends should not be paid out 
of capital, and that the Articles of Asso- 
ciation had been ignored. It is not clearly 


shown that this protest was brought home. 


to apy of the persons before us, as -none 
of them, it appeers, .were Directcrs at that 
time. But it merely illustrates the sort of 
standard which a business man would 
ordinarily set himself as a Director who 
undertook to. the share-holders to look 
after the business and control the manage- 
ment. Again in 1923 Mr. Asutosh Mukerji 
in the month of June complained ‘that the 
Directors of the preceding meeting in May 


had given the Manager too wide a power -- 


to deal with the investments of the Bank, 


and he was overruled by the other Directors” 


in that particular meeting. It was that 
resolution which Kedar Nath used 


as the’ authority for re-mortgaging the .. 


ornaments. These are matters which indi- 
cate when certain Directors chose to open 


their eyes to anything at all, what they > 


thought it their duty to do. The transac- 
tion with regard to the Annapurna Com- 
pany, which came to the knowledge of 
many of them and which. was a debt which 
was a constant source of enquiry, was one of 
those circumstances which, according to 


ordinary business standards, ought to haye - 
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put the Directors for the time being upon 
enquiry with regard to the other transac- 
tions of the Bank. In 1915 the liability of 
the Annapurna Company had amounted to 
Rs. 42,000 for which there was no security. 
A share-holder’s meeting was called, a com- 
mittee of the Directors was appointed and a 
resolution was passed distinctly prohibiting 
‘any further business with this Company 
without further security, but as the result 
of this, little or nothing was done. It looks 
from the Liquidator’s report on page 9 as 
though inspite of the resolution that no 
further business should be transacted, 
further business was transacted. It is true 
that interest would be accumulating upon 
- this account automatically. There is no 
evidence before us as to how the amount 
was accumulating. The Annapurna Com- 
pany is hopelessly insolvent, is in liquida- 
tion, and its books of account are said to be 
ina state of utter disorder, but between 
1915 and 1917 the amount increased by 
Rs. 4,000 and between 1917 and 1919 it in- 
creased by Rs. 8,400. A committee was ap- 
pointed containing several persons besides 
Directors, and in the result the Bank was 
supposed to have secured possession and 
control of the Annapurna grainas a prelimi- 
nary step toa complete mortgage. Ultimate- 
ly in 1923, 8 years after the resolution of the 
share-holders, a mortgage-deed was brought 
into existence. It probably surprised no- 
body that by that time there was no grain. 
Where the grain went to—which so much 
trouble had been taken to captureand secure 
and to put under double locks, with one key 
inthe pocket of each independent authority 
interested in it-—-nobody to this date has 
been able to explain, and probably no body 
ever will. Its disappearance as an asset of 
the Annapurna Company and asa securily 
to the Bank, is as mysterious as that of 
Kedar Nath himself. But can any reason- 
able person say that the absence of security 
for this loan, as far back as 1915, and the 
complete failure on the part of Kedar Nath 
and of the Board to secure the Bank with 
regard to this large liability was not suffi- 
cient to create suspicion and doubt in the 
mind of any reasonable person with regard 
to the satisfactory nature of the business? 

A further observation must be made with 
regard to the statementin the balance-sheet 
relating to the reserve fund. The Auditor, 
Mr. De, who signed this balance-sheet was 
re-called, and all he could say was that it 
was a misnomer, It is idle for Directors to 
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say that they are not responsible to the. 
share-holders or to the creditors, or under 
this section for failure to carry out their 
duty, because they did not understand the 
business or because they knew nothing 
about it. To accept such a dictum would 
involve holding that the less the 
Directors knew, the less their liability for 
misfeasance committed in the conduct of 
the business, and here although the ordin- 
ary meaning of a reserve fund is perfectly 
well known, and must have been perfectly 
well known to all as an accumulation from 
annual profits put by as security against 
some contingency for which it may be 
required, this reserve fund with accumula- 
tions entered in the balance-sheet with all 
the appearance of a flourishing and well 
secured Bank, had no meaning whetever, 
Jf itis put into the balance-sheet as the 
Liquidator, Mr. Govia, explained to the 
Court, as a liability being treated for that 
purpose in the same way as profits actually 
earned in the year’s working, there ought 
to be an asset upon the other side corres- 
ponding to it generally in the shape of 
some gilt-edged security, orother sound in- 
vestment. Asa matter of fact this reserve 
fund was not only a misnomer, as Mr. De 
called it, it wasa sham and a fraudulent 
statement, and was in fact money which 
had been issued by way of loan to the 
debtors of the Company. 

Under these circumstances I come with- 
out hesitation, or perhaps I ought to say, I 
should come without hesitation, independ- 
ently of any authority cited to us, to these 
definite conclusions. This Company made 
no profit whatever from and including 1915; ` 
every rupee distributed by way of dividend 
was part of its capital; all the dividends 
for the year 1915 onwards were paid out of 
capital; I am satisfied of that as a fact. I am 
satisfied asa fact that although the Direc- 
tors honestly did what they did, trusting 
in Kedar Nath, the duty imposed upon 
them by the Articles were such—giving due 
weight to everything which they have said 
—as to place the onus upon them of show- 
ing that they acted reasonably. 1, there- 
fore, hold that they are prima facie liable 
under s. 235, and that they have failed to 
discharge the onus which the law imposes 
upon them by s. 281. Out of respect, how- 
ever, to the learned arguments addressed to . 
us on behalf of the defendants, and recogniz~ 
ing that the principle underlying the ad- 
ministration of these sections must be 
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governed by the authorities upón the ques- 
tion in England, which of course I am pre- 
pared in every way to follow as far as I 
can where they apply to the particular case 
heforé the Court, I propose to deal shortly 
with the cases upon the subject. The first 
point taken on behalf of the defendants— 
and ib applies to every defendant in a 
greater or less degree, except Shanker 
Prasad, whose claims to be a Director, and 
whose understanding of the matters which 
he professed to carry out was less than that 
of anybody connected with this case—is 
whether this claim is, and to what extent, 
barred by sub-s.3 of s. 285. It has been 
held in India by the High Court of Lahore 
—the case is not reported in the authorized 
reports—Bank of Multan v. Hukum Chand 
(1), that under this provision, Art. 36 applies 
to aclaim by a Liquidator under s. 235. 
With great respect to the learned Judges 
who decided that case, I am unable to adopt 
that opinion for the reason that Art. 36 
deals with compensation for malfeasance 
and misfeasance independent of contract, 
and I am of opinion that this claim is not 
independent of contract. 
also to see how Arts. 115 or 116 can be made 
to apply to a claim under this section. To 
my mind these deal with claims for com- 
pensation made in respect of a specific 
breach of a specific contract made by one 
or more individuals with the person making 
the claim. In the case of Art. 115 a refer- 
ence to successive breaches or continuing 
breaches rather emphasises that view, and I 
find a difficulty in applying this Article to a 
claim by a Liquidator. It has been said 
that s. 235 creates no new rights, but as is 
pointed out in the latest Edition of Buckley 
on Companies (1924), the statement is only 
partially accurate. No doubt it provides 
machinery for enforcing claims which exist 
independently of the section, but so far as a 
Liquidator is authorized by this section to 
apply, in the interest of creditors and de- 
positors who have lost their money, to 
enforce a claim against the Directors under 
the section, it seems to me that a new right 
in him is created. If any-Article isto be 
applied at all to the date from which the 
liability first came into existence by reason 
of the act of misfeasance or breach of trust, 
which the person is proved to have com- 
mitted, it seems to me that the only Article 
‘which at all fits the caseis Art. 120, which 
provides a term of six years for every case 
(1) 71 Ind. Gas, 899; (1923) A. I. R. (L.) 58, 
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not otherwise provided by the Act. If one 
were driven to do so. the fact that it would 
result in destroying the value of the section, 
would be no reason for refusing to apply a 
particular Article, but in asking myself 
the somewhat difficult question what the 
Legislature had in view when it enacted 
sub-s, 3 tos. 235, I cannot shut my eves to 
the fact that if they intended that the 
liability ofa Director for breach of trust 
and misapplication of funds should be 
barred, either from the point of view of 
tort after two years, or from the point of 
view of breach ofcontract after three years, 
they might just as well not have enacted 
s 235 atall. I donot hesitate to say that 
after an experience of nine years in this 
Court of winding up business, such a provi- 
sion would render in India s. 235 almost a 
nullity. This much isclear, that the Legis- 
lature distinctly refrained from segregat- 
ing the various claims which can be made 
under s. 235, and applying to them the ap- 
propriate Article in the Schedule. It may 
be said that they threw that extremely 
delicate and difficult task upon the Judges 
instead of discharging it themselves but 
giving the best effect I can to the apparent 
intention disclosed by the language used, I 
am of opinion that it is only a statutory 
bar to the right of the Liquidator to make 
his application against a defaulting Dirce- 
tor, and that whatever Article of the 
Statute of Limitation isapplicable, the time 
begins to run from the date when the liqui- 
dation took place when the Liquidator first 
had the right vested in him. The result 
is that no Article of Limitation can possibly 
be a bar to this application, and I hold 
that sub-s. 3 is no bar. In re National 
Funds Assurance Co, (2), it was held that 
the powers of Liquidator of a limited Com- 
pany are more extensive than those of the 
Company prior to the winding up order. 
With regard to the meaning of s. 235 and 
the mischief. which it aims. at, and the 
question whether bona fides is an answer 
to a charge of having misapplied monies of 
the Company by payment of dividends out 
of capital, I refer to what the Master of 
the Rolls said at page 128*: “That beingso, 
the only question which remains is, have 
the Directors, in the words of the Act of 
Parliament ‘misapplied any monies of the 
Company’? I think they have misapplied 

(2) (1879) 10 Ch. D. 118; 48 È. J. Ch. 163-39 L. T. 
420: 27 W. R. 302. 
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| them by dividing the capital among a por- 
tion of their share-holders.. That appears 
tome to bea plain case of misapplication 
.within the very terms of the section.” The 
next authority which is material is the well- 
known casé In re Oxford. Benefit Building 
Society (3), a case which so far as the. Direc- 
.tors were responsible for having. paid 
.dividends-.out of capital in consequence of 
having invested the Company’s funds on 
bad securities, is very like this case, and in 
principle almost on all fours with it. I refer 
to what Mr. Justice Kay said,on page Gan kg 
“Now thé basis of this estimate in every 
case was an assumption that eyery. one of 
the securities on which the Company were 
advancing money was ample to provide for 
principal, interest and costs in -respect of 
the advance. And for this they had noth- 
ing but the assurance of the Surveyor and 
Secretary, Mr. Galpia. Heit was also who 
estimated, according to the 5 per cent. table, 
the present value of the instalments which 
each mortgagor had to pay. The Auditors 
neither checked the valuation of the secur- 
ities nor the actuarial estimate of the mort- 
.gagors’ re-payments, and, yet the Directors, 
-who were forbidden by their Articles to pay 
,any dividends, except out of realized pro- 
fits, paid every. dividend out of whatever 
„monies they happened to have .in hand, 
which has been called in the argument the 
floating capital, and never attempted in any 
-report or balance-sheet to distinguish 
realized profits from the estimated profits 
-which they thus purported to. divide, or to 


ascertain out of what fund the dividends. 


were actually paid. 

It has been argued that this. was done 
bona fide, and that where Directors in good 
. faith have made,an error in the computation 
.on which their balance-sheets- are founded, 
the Court will not lightly visit them with 
the consequences of a.bona fide mistake. 
I confess I hardly know what is .meant by 
. bona fides in such an argument. I inquired 
. whether there was any evidence that the 
Directors had considered the meaning of 
-the Articles or had taken any advice upon 
them, There is no suggestion that they 
,ever did so. Theré is nothing, obscure or 
difficult in the construction, ‘and it. Seems 
-to me incredible that any man of business 
-could suppose that this. course of proceed- 
ing was a division əf realized profits.” 

(3) (1887) 35 Ch. D. 502; 56 L. J. Ch. 98; 99 L T. 
598: 35 W. R. 116. 
- eee of (1887) 35 Ch. D AB. 1 
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That case was followed by Mr. Justice 


‘Stirling in the case of Leeds Estate Build- 


ing Co. v. Shepherd (4). With regard to 
thie liability of an Auditor he held: 
“that it was the duty of the Auditor in 
auditing the accounts of the Company not 
to confine himself to verifying the arith- 
metical accuracy of the balance-sheet, but 
to inquire into its substantial accuracy, and 
to ascertain thatit contained“the particu- 
lars specified in the Articles of Association, 
and was properly drawn up so as to contain 
a true and correct representation of the state 
of Company’s affairs.” | 

With regard to the Directors who in that 
case were ignorant of the true state of the 
Company-s affairs, but had neglected to 
enquire into or do anything by way of 
checking the conduct of the officials, Mr. 
Justice Stirling said this: 

“The conclusion at which I have arrived, 
upon a consideration of the whole evidence, 


is, that the Directors never exercised any 


judgment at all with reference to these 
accounts, but accepted without inquiry or 
verification whatever Orabtree and Locking 
told them. In this respect they failed, as T 
think, to perform the duty cast upon them by 
the Articles of Association. That du ty was to 


cause estimates of account to be prepared, 
“and upon those estimates to recommend a 


dividend. In the performance of that duty 
they were no doubt entitled to avail them- 
selves of the advice and assistance of their 


Secretary and Manager, and to obtain by 


that advice and assistance such materials 
as were proper for the purpose of enabling 
them to decide upon the questions they 
had to consider; and having so done, they 
were bound to exercise their- judgment ag 

mervhantile men on the materials which’ 
they had obtained, This, in my opinion, 


_they never did; but in truth they delegated 


to Crabtree the exercise of that judgment 


‘and discretion which it was their duty to 


take upon themselves. 


Upon the -whole, - 
although the Directors 


were, I: “believe, 


_ignorant of the true state of the Oompany’s 


affairs, and although I find no trace of their 
having acted with the view of obtaining 
any improper benefit for themselves, I feel 
compelled to hold that they have fallen 
short of that standard of care which, having 
regard to the Oxford case (3), they ought to 
have applied to the affairs of the Company 
in the following respects:—(1) They never 


(4) (1887) 36 Ch: D. 787; 57 L.J. Gh. 46; 57L. T. 
684; 36 W. R. 322, 
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required the statement and balance-sheets 
to be made out in the manner prescribed 
by the Articles; (2) they failed properly to 
instruct the Auditor, or, at all events, to 
require him to report on the accounts and 
balance-sheets inthe mode prescribed bythe 
Articles: and (3) they were content through- 
out to act on the statements of Crabtree 
without inquiry or verification of any kind 
other than the imperfect audit of the 
accounts by Locking. Those accounts and 
balance-sheets did not truly represent the 
state of the Company's affairs; and that 
being so, I think that according to what is 
laid down in In re County Marine Insurance 
Co., Rances case (5), the onus is laid upon 
them to show that the dividends they paid 
wére paid out of profits. This upon the evi- 
dence before me they fail to do.” 

Finally it seems to me that the principle 
laid down in Masonic and General Life 
Assurance Co. v. Sharpe (6) governs this 
case. We were, on behalf of the defendants, 
strongly pressed by the decisions in the 
cases of Kingston Cotton Mill Co. (No. 2) (7), 
and Dovey v. Cory (8). I do not propose to 
discuss the Kingston Cotton Mill Co. (No. 2) 
(7) atlength. Ithink it may he said to 
represent the high water-mark of the im- 
munity from legal lability of the orna- 
mental and “‘dc-nothing” Company Director. 
It seems to me that there is a broad dis- 
tinction between the circumstances of that 
case and the circumstances of this case. , It 
may well be that a Director or a body of 
Directors having apparently an honest 
Manager cannot be, under s. 28], called 
upon to keep a constant watch and check 
upon a fluctuating stock like yarn which 
is going in and out ofthe mill and which 
is being used daily in the handling of the 
Company s business. To impose such a duty 
upon Directors, as the Courts have said, 
would lead honest men to refuse to under- 
take such a resposibility. But that is a very 
different thing from a Bank Director taking 
no steps whatever to see that the Manager 
does not lend the funds and the depositors 
and share-holders’ capital to worthless 
debtors and to persons who offer no secur- 
ity. It seems tome that the case of the 


(5) (1870) 6 Ch. A. 104; 40 L. J. Ch. 277; 23 L. T, 828; 
19 W, R. 291 


(6) (1892) 1 Ch. 154; 61L. J. Ch. 193; 65 L. T. 806; 
40 W. R. 241. 
(7) (1896) 1 Ch. 331; 65 L. J, Ch. 290; 73 L. T. 745; 
tW. R. 363. 


41 W. R. 
(8) (1901) A. C. 477; 70 L.J. Ch. 753; 50 W. R. 
65; 85 L. T. 257; 17 T. L. R, 732; 8 Manson 346. 
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Kingston Cotton Mill Co. (No. 2) (7) gives 
nọ assistance in deciding whether the Direc- 
tors are liable in this case. The same 
think must be said about the case of Dovey 
v. Cory (8), Mr. John Cory was in a very 
special position. Lord Davey said, and 
every body must recognize that the case 
was a difficult one. Mr. Cory certainly was 
guilty of doing very little but in that case 
in addition to the Manager, there wasa 
Chairman of the Board who was actively 
interesting himself in the conduct of the 
Company’s business, and was no doubt 
trusted by the Directors, and allowed so to 
speak to do their work in seeing that the” 
Manager did his, and it so happened that 
this Chairman was not only dishonest, like 
the Manager, but was a brother of Mr. John 
Cory, and the Lord Ohancellor emphasised 
the fact in his judgment that he desired to 
be understood as dealing only with the 
facts of that particuldr case. It does not 
seem to me that the conduct of Mr. John 
Cory, which was in that case excused, has 
any relation to the conduct of these Direc- 
tors. Finally Mr. Peary Lal Banerji pressed 
upon us as being binding upon us with 
the force of a statute the dictum contained 
on pages 109* and 110* of the opinion 
of their Lordships of the Privy Council 
in the case of Prefotaine v. Grenier (9), 
where it is said by Sir Arthur Wilson ap- 
parently in general terms, that attempts 
had been repeatedly made to render Direc- 
tors personally liable on the ground 
that they had trusted various officers of the 
Company and had failed to detect and 
had been misled by misrepresentation and 
concealment by such officers when there was 
no reason for doubting their fidelity, and 
that such attempts Had not been success- 
ful, and it was further said in the course 
of that passage that.it was sufficient to 
refer to the case of Dovey v.. Cory (8). 
Paying all the respect which is due to any 
dictum in an opinion of their Lordships 
of the Privy Council, I can only say that 
if it is to be taken as a historical statement 
of fact, it cannot be accepted -as accurate. 
In fact, in that perticular case, no neglig- 
ence was found against the Directors. An 
appeal was brought against the decision 
of the Court below, but so little headway 
did it make on the facts that the respond- 
ents Counsel was net called upon, and 

(9) (1907) A. C. 101; 76 L. J. P. C. 4; 95 L. T. 623; 23 
T. L. R. 27; 13 Manson 401. 
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the Judgment does not profess to discuss 
the cases. I have already pointed out that 
the study of the case of Dovey v. Cory (8), 
does not quite bear out the statement made 
with regard to it in Sir A. Wilson's opinion, 
and I hold myself not to be bound by that 
dictum if it is to be taken as laying down 
the law that wherever a Director honestly 
trusts a fraudulent Manager, he is free from 
all liability. i 

Finally I prefer to base myself upon what 
was said by Lord Lindley in In re National 
Bank of Wales, Cory’s case (10). Itis the 
same as that case of Dovey v. Cory (8) and 
the judgment from which I quote, is the 
judgment of the Court of Appeal read by 
Lord Lindley, Master of the Rolls, overrul- 
ing Mr. Justice Wright, who held John 
Gory to be liable. He says: 

“The question arose, was it Lis duty to 
distrust the accuracy and confidence of 
what he was told by the General Managar 
and the Managing Director.” = 

(It is to be observed that John Cory was 
relying on two persons each of whom was 
supposed to be independent of the other, 
one beingin a position of authority). 

“It isa question,” says Lord Lindley “on 
which opinions may differ.” 

After further discussion Lord Lindley 
continues as follows:— 

“Oases such ês these are always cases of 
degree. In Leeds Estate Building Co. v. She- 
pherd (4) (to which I have already referred) 
the Directors trusted their Manager and 
were held liable. They did not take the 
trouble to see that what he did was even 
apparently what he ought to have done. 
They delegated their functions to him.” 

“The case of In re Denham (11) is more 
like the present case, and there the 
Director was held not- liable. It appears 
that the ruling of the House of Lords in 
the case of Dovey v. Cory (8) does not ques- 
tion the principles laid down in the judg- 
ment of Lord Lindley from which I have 
just made these extracts, and does not 
question the other authorities which were 
well known at the time, from which I have 
cited passages in this judgment. I find 
. myself unable to come to the conclusion 
that that case altered the law inany respect 
or made any modification of the principles 
on which this section had been administer- 
ed in England, 

(10) (1899) 2 Ch, 629; 68 eL. J. Ch. 634; 81 L, T, 363; 
48 W. R. 99; 15 T. L. R. 517. 

(11) (1885) 25 Oh. D. 752; 50 L. T. 523; 32 W. R, 487, 
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I come without hesitation to the conclu- 
sion following the principles laid down in 
England, and with due regard to the 
sections in the Indian Companies Act, that 
the Directors have failed to show that they 
had any reasonable belief, and that they 
are liable each of them for the payment 
which he approved either by resolution, 
or by signing the balance-sheet, and the 
report by which it was recommended for 
dividends paid out of capital from 1915 
to 1923. This of course disposes: of the. 
case against Mr. De, so far as his liability . 
as a Director is concerned, but it still 
leaves the question of his liability as 
Auditor to be disposed of. In my opinion 
Mr. De was guilty of signing a false state 
ment of a balance-sheet as Auditor. Unless 
Auditors are to be held strictly to their 
legal liability, however honest they may 
be, the object of the Legislature in requir- 
ing a certificate from them is absolutely 
defeated. I acquit Mr. De of any conscious 
dishonesty. I am not satisfied that he 
deliberately left the Board in order to 
become an Auditor. l believe he is both 
in the ordinary way, and so far as the 
conduct of this business was concerned, 
a perfectly honest man. But, on the other 
hand, I hold that he was utterly reckless 
and indifferent in his conduct as an Auditor. 
He had been in the employment of the 
Government in the Accountant-General’s 
Office and was a certificated Government 
Auditor. He was trusted to discharge his 
duty having regard to the experience which 
he had derived from his previous service, 
and, im my opinion, he allowed Kedar 
Nath to throw dustin his eyes and to deceive 
him in the most obvious manner. Mr. De 
says that ifhe had examined the books 
and asked for an explanation about the 
Tata Industrial Bank’s liability, he would 
have discovered in two minutes that the 
affairs of the Bank were in a very critical 
state and that the depositors and creditors 
were being defrauded. He never asked a 
question and he signed a statement in the 
palance-sheet saying that he had received 
all the needed informations and explana- 
tions, These words are put in for the reason 
that an Auditor is not a mere arithmetical 
machine to check the figures in the book. 
He should have satisfied himself not only 
that the accounts were correct, but that 
the books represented the true state of 
affairs of the Bank. This Mr. De admits 
he did not do. He also admits that. he 
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never took the slightest trouble to ascer- 
tain the facts. Here again I do not think 
it necessary to quote from the authorities. 
I think the statement which Mr. De him- 
self signed, which I have just read, sets 
out the standard which the law confers 
upon him without reference to any author- 
ity. But, in conclusion, I will refer to 
what 1 believe to be the correct statement 
of the Auditor’s duty, and one which has 
never been challenged contained in the 
judgment of Lord Lindley In re London and 
General Bank (No. 2) (12). 

“An Auditor has nothing to dowith the 
prudence or imprudence of making loans 
with or without security. It is nothing to 
him whether the business of a Company is 
being conducted prudently or imprudently, 
profitably or unprofitably. It is nothing to 
him whether dividends are properly or 
improperly declared, provided he discharges 
his own duty to the share-holders. His 
business is to ascertain and state the true 
- financial position of the Company af the 
time of the audit, and his duty is con- 
fined to that, But then comes the ques- 
tion. How is he to ascertain that position? 
The answer is. By examining the books 
of the Company. But he does not dis- 
charge his duty by doing this without 
inguiry and without taking any trouble 
to see that the books themselves show the 
Company's true position. He must take 
reasonable care to ascertain that they 
do so. Unless he does this, his audit 
would be worse than an idle farce. Assum- 
ing the books to be so kept as to show 
the true position of a Company, the Auditor 
has to frame a balance-sheet showing that 
position according to the books and to 
certify that the balance-sheet presented 
is correct in that sense. But his first duty 
is to examine the books, not merely for 
the purpose of ascertaining what they do 
show, but also for the purpose of satisfying 
himself that they show the true financial 
position of the Company”. 

As Auditor, therefore, Mr. De must be 
declared to beliable for the last two years’ 
dividends, namely, 1922 and 1923. In this 
respect Mr. De is jointly and severally 
liable in each year with the Directors whom 
we hold responsible for that year. 
Mukerji, J.—After the very exhaustive 
judgment which has been’ just delivered 
by my learned brother, I would hardly 


(12) (1895) 2 Oh. 166; 72 L. T. G11; 43 W. R. 481; 12 
R. 963; 9 Manson 282. 
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consider it necessary for me to say any- 
thing by way of addition. But having regard 
to the importance of this case to the com- 
munity, which has been hard hit by the 
failure of the Bank, I think I may as well 
state, very briefly, thereasons which have 
induced me to agree with the judgment of 
my brother. ~ 

The Liquidator has called wponthe Auditor 
and the late Directors of the Union Bank 
to make good a large sum of Rs. 1,141,000 
and odd on the ground that, between them- 
selves, they have allowed so much money 
of the Company to be mis-spent. >The 
application is one under s. 235 of the Indian 
Companies Act, 1913. . 

Two questions- have been raised by way 
of defence on behalf of the Directors. It 
has been urged that the application was 
time-barred and, secondly, it has been 
urged that the Directors acted in good faith 
and honestly and, therefore, they are not 
liable. - | 

The two defences raised are really. the 
two main points to be considered in the case. 


On the question of limitation I think ` 


Art. 120 of the Limitation Act is the only’ 
Article- that can be applied to the case. 
The claim is by Liquidator who had no 
existence at the dateson which the amounts 
claimed are alleged to have been mis-spent. 
lf the Liquidator is given permission by 
the law to claim these monies, certainly - 
it would be unfair and.unjust to say that 
the claim became time-barred before he 
came into existence, This is one of thé 
reasons why I am unable to agree with 
the argument of the learned Oounsel for 
the Directors that Art. 36 of the Limita- 
tion Act should be applied. Another 
reason which seems to be strongly against 
this contention is the fact that Art. 36 
relates to cases of tort which are not pro- 
vided for by the privious Articles relating to 
particular cases ofsuits of that character, 
Article 36 clearly mentions thatit would 
apply in cases of misfeasance, etc., arising 
out of matters independent of contract. 
The liability of the Directors is certainly 
not a matter independent of contract. They 
are bound by the Articles of Association; 
and by Art. 50 of the Articles of Associa- 
tion relating to this Company, the business 
of the Company is to be managed by the 
Directors. It can hardly be said that the’ 
Directors were men inethe street and it was 
a sheer act of trespass that they committed 
in ordering payment of the dividend. A 


~ 


tas T. 0. 19251 
case of the Lahore High Court was cited 
to us by the learhed - Counsel appearing for 
the Directors, viz., Bank of Multan v. Hukum 
Chand (1). It appears that three learned 
Judges of the Punjab High Court were 
of opinion that Art. 86 did apply to an 
application by the Liquidator for recovery 
of money. One of the reasons given by 


the learned Chief Justice in favour of the- 


application of the Article was that if that 
. Article did not apply, old and stale claims 
- might be recovered. But a clear answer 
to this objection is provided in s. 235 itself. 
It gives the Liquidator power to question 
the conduct not only of the Directors but 
of the promoters of the Company. It. is 
clear that all transactions smelling of 
‘breach of confidence may be called into 
question by theLiquidator. Theonly check 
to be applied is that afforded by s. 281 of 
the Limitation Act. If an act has been 
done honestly and reasonably, nobody need 
be liable. Further, if Art. 36 applied, a 
fraudulent Director has only to keep the 
share-holders and others in ignorance of 
their mischievous acts for two, years, and 
he would be immune... It is clear, there- 
fore, that we cannot be guided by sheer 
considerations of policy in choosing what 
Article to apply. 

It was argued by Mr. Banerji; the learned 
Counsel for the Directors, that if Art. 
36 did not apply, Art. 115 would. He 
argued that ifit was a matter of contract 
then, Art. 115 ought to apply. But if 
Art. 115 applied, in this particular case 
Art. 116 would apply as the Articles of 
Association have been registered under the 
law. Registration with the Registrar of 
Companies is as much a registration within 
the Art. 116as registration under Act s VIof 
1908. This was held in Ripon Press and 
Sugar Mill Co., Ld. v. Nama Venkatarama 
Chetty (13). However, I agree with my 


learned brother that Art. 115 or Art. 116° 


“has“no application. They are meant to 
apply to particular and specific contracts 
that are bruken. Asindicated above, Art. 
120 would seem to be the only Article 
applicable and the ‘right to sue’ would 


accrue- only after the appointment of the.. 


` Liquidator, if not after he discovers the 
misapplication of the money. | 
On the question of liability of the Direc- 
tors in general, I have to examine the 
contention of the learned Counsel for the 
(13) 48 Ind. Cas. 993; 42 M. 33; 35 M. L. J. 253; 8 L. 
W: 354; 24 M. L. T. 246. 
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Directors, viz., if the Directors act honestly 


they are immune. I should think that 
the Directors, for being exempted, must 


also show that they have acted ‘reasonably.’ 


Itis not necessary for me to explain the 
reason of the rule but if one should seek 
it, it can be easily found. The Directors 
of a Company are really trustees and on 
behalf of a large body of share-holders 
and “people who deal with the Company 
and the least. that can be expected 
of them is that they should act honest- 
ly and reasonably. In so acting, they 
may become guilty of negligence. The 
law is prepared tn excuse their negligence 
provided the acts are honest and reasonable, 
If they are dishonest, of course, there is 
no escape. But if they are not prepared 
to act reasonably, the men should not take 
upon themselves the onerous duty of dis- 
charging the functions of a Director. 


The authorities on the point, apart from 
the law as enacted in ss. 235 and 281 of 
the Companies Act, have been considered 
by my learned brother and I do not pro- 
pose to go over the same ground. I will 
content myself with the examination of 
facts and figures -whieh go to éstablish 
that the Directors have not acted reason- 
ably in the matter of their charge. 


All the Directors were examined in open 
Court on a previous occasion and they-. 
have all admitted those statements to bë, 
correct and they were given further oppor- 
tunity to add to their statements if they 
were so inclined. Those statements are. 
evidence in this case. A mere reading of 
the statements will show that each and. 


‘ every one of the Directors has contented 


himself with stating that he acted blindfold, 
that he trusted: the Manager Kedar Nath 
implicitly and did just what he asked him 
todo. This implies that the servant of the 
Directors became their master and the 
masters submitted their judgment to the 
servant. Under No. 73 of the Articles of 
Association, the Manager was to be, in all 
matters relating to the Company, subject. 
to the superintendence, orders and control 
of the Directors. The Directérs were even 
given power to dismiss the Manager. If 
after all this power and if after the clear 
provision that it was for the Directors to 
manage the business of the Company, the 
Directors submitted their judgment to the 

disposal of thé Manager, it can hardly be ` 
said that these gentlemen acted reasonably,. 


*<800 
“ The affairs- of the 


Company as they stood l ; 


at the date it went 

into liquidation have 

been examined by the 

Liquidator and his re- 

port has been admit- 

ted into evidence. It 

shows that in June 

1924 the supposed 

assets of the Company : 

stood at the figure of ... Rs. 2,24,000 and odd. 

“The details are:— me 

- Overdraft unsecured ,, 1,13,000 „ ,, 
Pro-notes without 


any security a 3, 24,000 „p ,, 
Bank’s own shares 
purchased 748 


: (This would mean probabl y that so much 
of the money was wasted). 


Advanced on mort- l 
2 000 and odd. 


. gage ofa house ‘ce, BAG 
Security in the 
shape .of ornaments 
obtained for loans ... 


37 -24,000 ” ” 
Supposed to have 
been lent to Anna- 
purna Co., Ld. against ; 
security of grain |... , 48,000 ,, , 

Owing by Tata In- 
dustrial Bank to the 
- Company er 9,000 ,,  ,, 
“< Tt. will be noticed that except the secur- 
ity offered by the house and the ornaments, 
there was really no security for any portion 
of the huge balance. The grain supposed 
to have been pledged with the Company 
was not fortheoming and even the orna- 
ments could not be found on the premises 
of the Bank. Thus the whole sum of 
Rs. 2,24,000 had been squandered away. - 

Under the Articles of Association of the 
Company the Manager had no .authority to 
grant a loan exceeding the sum of Rs. 100 
and in some cases exceeding the sum of 
Rs. 150. Yet the Liquidator’s report, which 
has gone unchallenged, shows that unse- 
cured loans and overdrafts to the extent of 
Rs. 1,138,000 were issued by the Manager and 
Manager alone. Nobody seems to accept the 
responsibility of.the advance of money to 
Annapurna Co., Ld. It is true that a 
worthless mortgage was obtained from the 
Annapurna Co. in 1923 but nothing came 
- out of it because there was no grain to be 
had. The loan to Tata Company was a 


' fictitious transaction. Possibly it represents. 


. that some money. was spent in purchase. of 
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shares. But no one saw these shares. ‘The 


“Tata Company reported that these shares 


were sold and the proceeds were paid to 
the agent of Kedar Nath. . 

Coming to the details, we find that from 
1914 onwards, the Company never had, 
except in one year, to be shortly mentioned, 
any income enough to cover its working 


‘expenses: and the interest which it had to 


pay on deposits. The claim of the Liqui- 
dator starts with and includes the year 
1915. Butit would be useful to examme the 
state of affairs as they stood in 1914as well. 


In 1914 Rs. a. p. 
Actual amount of interest 
realized was 12,197 0 Q 
Working expenses and bad 
debts including the inter- i 
est payable for deposits ... 9,228 7 6 


Thus the only balance that was available 
for either being distributed as dividend 
or being carried to reserve fund was a 
sum of Rs. 3,540. Yet the Directors declared 
a dividend of Rs. 4,799-2-0 and thus a sum 
of Rs. 1,258 was lost to the Company and was 
distributed out of the capital. 

. With this state of ‘affairsin 1914 let us 
examine those of 1915. 

In 1915 Rs, 
Amount of interest shown in 

the balance-sheet as ac- 

tually earned was san 13 ToT O 0 
But, as a matter, of fact the ji ; 

interest received by the 

Company in their coffers 

amounted to l 4 
Interest payable on deposits, 

working expenses and bad 

debts, according to the 
balance-sheet itself were 
The actual profit, therefore, 
was ofasum of ae 
The dividend declared was 
that of a sum of ope 
Here again there was a loss of 

Rs. 1,750 out of the capital. 
Coming to the year 1916, we 

find that interest declared 

in the balance-sheet as 
having been earned was 
Interest actually received in 
the coffers of the Company 
Working expenses, bad debts 
and interest payable on 
deposits KA 
Dividend declared Ean 
Here again there -was a total 
loss of E 


a. Pp. 


11,886 0 0 


8,645 0 0 
3241 0 0 
4991 0 0 


13,638 0 0 
7,580 0 0 
8,783 0 
4,247 0 
5,450 15 0 
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Joming to the year 1917, we find thata 

false and inflated: amount of Rs, 12,796 
was shown in the balance-sheet as the 
interest earned by the Company. It may be 
that that was the amount of interest found 
on calculation as due tothe Company for 
the year 1917. But the very fact that 
only a sum of Rs. 4,685 had been actually 
realized goes to show that much of the 
interest shown as earned was irrecoverable. 
~The actual working expenses, bad debts 
~'and interest on deposits came to Rs. 8,577. 
‘The dividend that was declared was a 
“sum of Rs. 4,310. Thus a total sum of 
Rs. 8,090 was paid out of the capital to 
the share-holders. 
' The year 1918 appears to have been 
‘somehow or other a more prosperous year 
for the Company. Although the interest 
shown in the balance-sheet as earned was 
Rs. 13,052, the amount actually realized 
was Rs, 12,967. The working.expenses, bad 
debts and interest on deposits came to 
Rs. 8,552. The amount of dividend declar- 
ed was Rs. 4,379-6. Thus the income and 
expenses just balanced themselves in this 
year. But having regard to the fact-that 
during the last four years there was noth- 
ing but loss, the amount of profits realized 
for the first time after several years ought 
not to have been distributed as dividend, 
but ought to have been used in replenish- 
ing lost capital. 

` “In 1919 the amount of interest shown 
in the” balance-sheét as earned was 
Rs. 11,862. The amount that was actually 
realized by way of interest and commission 
came to Rs. 5,080. The working expenses 
and interest payable on deposits, etc., came 
_ to the sum of Rs. 6,677. The dividend 
that was declared was Rs. 4,707. Thus a 
sum of Rs. 6,304 was paid out of the 
capital, 

In 1920 the interest earned was shown 
as Rs: 13,034 in the balance-sheet, although 


the interest that was actually received in - 


the coffers of the Company came to only 
Rs. 4,052. 

The working expenses, bad debts. and 
the interest payable to the depositors came 
up to Rs. 7,689. The dividend that was 
declared was Rs. 4,824. Thus there was a 
total loss of Rs. 8,462. 

Coming to the year 1921, the: interest 
declared as earned in the balance-sheet 
was the sum of Rs 13,638, The amount 
actually realized was, however, Rs. 5,269. 
The working expenses, the interest payable 


od 
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to depositors and the debts admitted to 
have been bad came to Rs. 4148-15. Thus, 
although there wasa loss of Rs. 2,878, the 
Directors found themselves justified in 
declaring a dividend to the sum, of 
Rs. 5,002. The total loss of the Company 
in this year was to the extent of Rs. 7,881. 
‘In 1922 the total amount of interest 
declared in the hbalance-sheet as having 
been earned by the Company was Rs. 14,463. 
The interest actually realized was, how- 
ever, Rs 10,055. The working expenses, 
the interest payable on deposits and bad 
debts came to Rs. 8,893. A sum of Rs. 5,121 
was paid out in the shape of dividend. 
Thus a sum of Rs. 3,959 was spent out of 
the capital in this year. 

In the year 1923, preceding year of 
the cash, the sum of Rs. 19,115 was shown 
as interest earned by the Company. Ac- 
cording to its books, the amount of interest 
actually realized was the sum of Rs. 11,388, 
but, as a matter of fact, this was an inflated 
figure as Mr. Govia, the Liquidator’s agent, 
has proved. by his evidence. The actual 
amount that was realized was the sum of 
Rs, 4,414. According to the correct figures 
in the books, the working expenses and 
interest payable on deposits and bad debts 
went up to the sum of Rs. 12,698 and there 
was a loss of Rs. 8,284. In spite of this 
loss, a sum of Rs. 5,223 was declared 
and distributed as dividend to the 
share-holders. Thus the Company lost 


“in all Rs. 13,508 out of the capital in this’ 


particular year. 

The facts noted above will clearly show 
that none of the gentlemen who figure as 
the Directors took any genuine interest 
whatsoever in the affairs of the Company. 
They may have acted under the direction 
of Kedar Nath and with blind faith in him 
but if can never be said that they exer- 
cised any discretion whatsoever, much less 
to say that they acted reasonably. 

I agree, therefore, in holding that the 
several Directors are responsible for having 
paid out, out of the capital, dividend during 
the several years in suit. 

Coming to the case of Mr. De the Auditor, 


‘I agree with my learned brotheér that al- 


though no dishonesty can be imputed to 
him in the sense that he misappropriated 
any money of the Company, he really shut 
his eyes and passed any accounts, as cor- 
rect and good, that were brought forward 
before him by the Manager Kedar Nath. 


I will give a fow illustrations to show 
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how that gentleman acted. His own evi- 
dence is nothing but a string of confessions. 
At almost every step he admitted that 
many things that he did he ought not to 
have done and many things that he did 
observe ought to have doné and many things 
that he did observe ought to have aroused 
suspicion and he should have called upon 
the Manager for genuine explanation. In 
the cash book dated the 16th of December, 
1922, the loan account of Mahendra Nath 
Mitter, a brother of the Manager Kedar 
Nath, is shown. According to this account, 
Mahendra paid Rs. 3,900 principal amount 
and Rs. 4,290asinterest. Inthe account of the 
same date, and really on the right hand side 
of the same page, the whole amount is 
shown as having been lent out to Mahendra 
Nath Mitter. This was clearly a manipu 
lation of figures and nothing else. Mahendra 
Nath Mitter had long delayed payment 
and never paid anything, yet it was 
shown in his account that he had paid up 
his old debts and if anything was due to 
him it was on account of a fresh loan 
advanced to him. No explanation, however, 
clever can really explain away this state 
of affairs. Yet Mr. De says that he ex- 
amined the account-books and found them 
` in order. 

[ have already mentioned that year after 
year a very large sum of money was 
shown as interest earned by the Company. 
Mr. De as the Director of the Company 
from 1915 to 1921 might have known and 
subsequently as the Auditor must have 
been aware that the sum shown as earned 
had not really been. realized by the Com- 
pany and that the balance-sheet was so 
designed as to show that the Company had 
an income large enough to justify the 
distribution of dividend. 

Coming to the reserve fund, Mr. De had 
to admit that there was really no reserve 
fund, He said that the money supposed to 
have been set apart as the reserve fund 
was aS much invested in granting loans 
as any other portion of the capital. The 
statement, therefore, in the balance-sheet, 
that there was a reserve fund was abso- 
lutely false. Yet Mr. De had no hesitation 
in putting his signature and his certificate 
down to that statement and declaring that 
the statement was correct. 

Mr. De admits that he never examined 
the security supposed to have been in 


© the cystody of the Bank although he had 


no hesitation in certifying that loans ex- 
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ceeding Rs. 2,00,000 were fully secured. 
Before he certified to the fact, he ought 
to have satisfied himself that there was 
something on which he could base his certi- 
ficate although it may not have been his 
duty to count the security and to assess 
the market value of several articles. If a 
Bank possesses mortgage-deeds as security, 
1 suppose, it would be the duty of the 
Auditor- to examine the deed. -Similarly 
it would be the duty of the Auditor to 
satisfy himself that there really was in the 
possession of the Bank the security, so 
as to justify him in saying that the loans ad- 
vanced were fully secured. ` 

We find that by resolution dated the 
4th of June 1916 Mr. De, as one of the 
Directors, authorized the Manager to raise 
a loan of Rs. 15,000 by pledging the 
ornaments in the custody of the Bank. 
To be accurate, he ought to have examined 
whether the security which was in the 
possession -of the Bank was still in its 
possession or had been pawned away in 
order to raise money. This was an im- 
portant fact which the share-holders and 
the public had a right to know and this 
fact was concealed. As a matter of fact, 
as already stated, the Liquidator found no 
ornaments or only just a few and of no 
value, in the possession of the Bank when it 
failed. 

In my opinion, Mr. De has not acted in 
accordance with his duty as an Auditor 
and must share the responsibility of the 
acts with the Director. 

The liability of .each Director and of 
Mr. De has been described in detail in 
my brothers judgment, and I fully agree 
with his views. The dividends paid out 
of capital must be made good by the 
Directors who induced the payment’ on 
false balance-sheets and the responsibility 
must be shared by the Auditor in years 1922 
and 1923. 

The Manager, Kedar Nath, not having 
been served with notice of these proceed- 
ings could not be proceeded against and for 
the time being at least, he escapes a just | 
liability. 

Thus the claim of the Liquidator in res- 
pect of the dividends paid out of the capital 
is fully established. ; 

The Liquidator claimed asumof Rs. 56,000 
on account of the value of grain said to 
have been lost to tfe Company owing to 
the negligence of the Directors. This charge 
fails for the simple reason that there is 


` certain ‘floating account.’ 
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no evidence to show what was the actual 
weight or value of the grain which, it 
was supposed, Annapurna Co. possessed 
and offered to give as security. This 
branch of the case has been dealt with at 
length in the judgment of my learned 
brother and I do not feel called upon to dis- 
cuss it. Suffice it to say that Iam in full 
agreement with ib. 

The third and the last claim related to 
This part of the 
claim has been withdrawn and very proper- 
ly. It was brought undera certain misap- 
prehension of facts. 

The result’ is that I fully agree in the 
order proposed by my learned brother. 

By the Court.—The order of the 
Court is that Mr. Ganendra Nath Ghose 
and Mr. B. L. De are jointly and severally 
liable and must pay to the Liquidator 
the sum of Rs 4,991 in respect of the year 
1915, the sum of Rs. 4,247 in respect of the 
year 1916 the sum of Rs. 4,510 in respect of 
the year 1917, the sum of Rs. 4,379 in res- 
pect of the year 1918. Mr. B. L. De, Mr. 
J. N. Ghose and Mr. M. M. Banerji are 
hereby declared to be liable and must pay 
to the Liquidator the sum of Ra. 4,707 for 
the year 1919. Mr. B. L. Da, Mr. J. N. 
Ghose, Mr. M. M. Banerji, Mr. Ashutosh 
Banerji and Mr. Ashutosh Mukerji are 
jointly and severally liable and must pay 
to the Liquidator the sum of Rs. 4,824 for 
the year 1920, the sum of Rs. 5,002 for the 
year 1921, the sum of Rs. 5,121 for the 
year 1922, and the sum of Rs. 5,323 for the 
year 1923, which willalso include Mr. Shan- 
ker Prasad. 

The Liquidator must have his costs of 
these proceedings from all the defendants, 
except Shanker Prasad jointly and severally, 
the amount to be certified by us. 

The total amount wé certify is Rs. 2,500 
which is as follows:—To the learned Coun- 
sel from Calcutta Rs. 250 for reading the 
case, and Rs. 1,200 at the rate of Rs. 150 
a day for 8 days, making a total of 
Rs. 1,450, Rs. 150 to Mr. Sanyal, Rs. 600 
to Mr. Desanges for 6 days, and Rs. 300 
special allowance to the Liquidator for pre- 
paring the case. The defendants must pay 
their own costs. 


Z. K. Appeal allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civit APPEAL No, 144 or 1924. 
February 23, 1925, 
Present:—Mr. Hallifax, A. J. C. 
YADO RAO -—PLAINTIFF— APPELLANT 
VETSUS 
AMRIT RAO AND OTAERS— DEFENDANTS — 
l RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, rr. 
1,5,0. XLI, r. 88-—-Mortgage suit—-Prior mortgagee, 
whether necessary party—Sale in execution of mort- 
gage-decree—Auction-purchaser, position of--Appeal — 
Decree, whether can be modified in favour of person 
not party to appeal. 

At a sale inexecution of a mortgage-decree, the 
purchaser acquires the rights of both mortgagor and ` 
mortgagee, As purchaser of the equity of redemp- 
tion he is entitled, if he wishes, to rsdeem a later 
mortgage or as purchaser of the rights of the mort- 
gagee, he can claim priority over the later mortgage 
by electing to stand in the shoes of the prior mort- 
gagee. [p. 803, col. 1] 

A prior mortgagee or a purchaser of his rights 
under the mortgage is not a necessary party to a 
suit on the subsequent mortgage, as he is under no 
obligation to redeem to keep his rights alive. f[abid.] 

Under O. XLI, r. 33 of the ©. P. C. a dares cannot 
be modified in appeal in favour of any person unless 
he is a party to the app2al. [ibid] 

Second appeal against a decree of the Dis- 
trict Judge, Wardha, dated the 22nd De- 
cember 1923, in Civil Appeal No. 96 of 1923. 

Mr. M. B. Niyogi, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 
ents, 

JUDGMENT.—The appellant Yado 
Rao claimed Rs. 1,000 or foreclosure on a 
mortgage executed on the 19th of April 
1906 in his favour by the first defendant 
Sadashiv Deshpande of a malik makbuza, 
field of 8.84 acres and a quarter share in 
seven mango trees. Gopal Rao Buti, who 
is not a party to the suit, held a prior 
mortgage of the 16th of May 1904 on the 
same property and a house. In a suit on 
that mortgage, in which hedid not join 
the present plaintiff, he obtained a pre- 
liminary decree for sale on the 18th of July 
1911 anda final decree on the 7th of April 
1915 and brought the property to sale on 
the 17thof September 1917. Amrit Rao the 
second defendant here, bought the field for 
Rs. 250, Sadashiv Kasar and Krishna 
Kasar, the third and fourth defendants, 
bought the share in the mango trees for 
Rs. 25 and somebody else bought the house 
for Rs. 20. That did not satisfy the decree 
on which a sum of nearly Rs. 300 was still 


due when the present suit was instituted < 


on the 18th of April 1923, . 
The second, third and fourth defendanta 
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who are the respondents here, pleaded 
that the plaintiff was bound to redeem them, 
not they the plaintiff, as they had purchased 
the rights of Gopal Rao Buti, and also 
that Gopal Rao Buti was a necessary party 
to the suit. It was held in the First Court 
that Gopal Rao Buti need not be joined in 
the suit, and the second point, of the liabi- 
lity of the auction-purchasers to redeem, 
was left out of sight, and a decree for fore- 
closure was passed against all the defend- 
ants. It seems fairly obvious that the 
two matters are really one. Ifthe prior 
mortgagee was not a necessary party to the 
suit, it was because he was under no obli- 
gation to redeem to keep his own rights 
alive, and if.the decision is correct, as it 
is, then the purchasers of his rights are not 
necessary parties and under no obligation 
to redeem. 

Amrit Rao alone appealed tothe Court 
of the District Judge making only .the 
plaintiff Yado Rao a respondent. The 
learned Judge modified the decree by the 
addition toitof a direction that 16 was 
“subject to the rightsof defendants Nos. 
2,3 and 4, as auction-purchasers under a 
prior mortgage.” It may be pointed out 
that the third and fourth defendants were 
not parties to the appeal at all, and modifica- 
tion of the decree in their favour isnot 


authorized by r. 83 of. O. XLI of the. 


©. P. C. The plaintiff has, however, made 
them respondents .in this. Court without 
mentioning the matter in his petition of 
appeal, and on its being mentioned. in the 
course of the argument it was stated that 
he did not wish to raise it, as it affected 
only the quarter share in the seven mango 
trees. 

Atasalein execution of a mortgage-decree 
the purchaser acquires the rights of both 
mortgagor and mortgagee. As purchaser 
of the equity of redemption he is entitled 
if he wishes, to redeem a later mortgagee, 
or as purchaser of the rights of the mort- 
gagee he can claim priority over the later 
mortgagee. 
refused to redeem and have elected to 
stand in the shoes.0f the prior mortgagee, 
which they are undoubtedly entitled to do. 
Something was said in argument about the 
present plaintilfnot having been joinedin the 
„previous suit. The first suggestion of any 
plea ofthis sort, andit is a very vague sug- 
gestion, isin the petition of appeal to this 
Court.. Anyhow the plaintiff can only 
claim to be put in as good a position as 
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he would have occupied if he had been 
made a party to that suit, that is, that he 
should be given the right to redeem now. 
That has been offered to him all through 
and he has steadily refused it, repeating 
that refusal even in this Court. 

The refusal was not well advised. The 
result of it, which was inevitable from the 
beginning, is that he loses his Rs. 1,000, and 
the probable result of redemption by bim 
would practically he the acquisition for 
that sum and an additional Rs, 250 of pro- 
perty which is now worth a good deal 
more than Rs. 1,250. He preferred, however, 
the very. faint chance of getting it for 
Rs. 1,000, with the correspondingly great 
chance of getting nothing at all, to the 
practical certainty of getting it for Rs. 1,250, 
The appeal will be dismissed and the appel- 
lant must pay all the costs ofthe respondents. 

Zz, K. Appeal dismissed. 


Weni mmmmnamb kajana = A 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Crvit APPEAL No, 63 of 1923,; 
May 2, 1925. 
Present: —Mr.,Wazir Hasan, A. J. O., and 
; Mr. Simpson, A, J. C. 
LAL BISHUNPAT SINGH AND otHers— 
DEFENDANTS—APPELLANTS 
7 : zi Versus 
LAL KEDAR NATH SINGH—P.arntirr— 
< RESPONDENT, 
alinor—-Compromise entered into by guardian, whe- 
ther binding on minor—Sanction of Court—Conceal- 
ment of material facts—Civil Procedure Code (Act V 
of 1909), O0. XXXII, r.7. ~ 

A minor will-be bound by a compromise decres 
which is entered into.on his behalf by his guardian, 
and which has received the sanction of the Court, 
But, if it is found that the facts were not properly 
placed before the Court by the guardian at the time 
when the Court sanctioned the compromise -on behalf 
of the minor,. with the result that while the minor 
received no benefit, but on the contrary lost heavily, 
his guardian did receive some benefit for himself, the 
compromise décree is vitiated and -does not bind the 
minor. For, it is the duty of a minor's guardian to 
place the Court in possession of all essential facts, and. 
any concealment of material facts will amount to fraud 
on the Court, because the Court must be putin a 
position to form an opinion whether a compromise 
ought or ought not to be sanctioned. [p. 806, col. 1; p. 
80/, vol. 1.] 

First appeal from a decree of the Sub- 
ordinate Judge, Partabgarh, dated the 
30tL July 1923. + 

Messrs, Niamat Ullah and Hakim Uddin, 
for the Appellants. 
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Mr. Ali Muhammad, for the Respondent. 

JUDGMENT.—This is an appeal by 
the defendants. Lal Kedar Nath “ Singh, 
was the plaintiff. .The suit. was one for 
“ possession of certain property on the ground 
that- the plaintiff was legatee-of his great- 
grandfather Lal- -Udit Narain Singh. This 
is the pedigree showing the descendants of 
Lal: Udit: Narain Singh. 


LAL: UDIT NARAIN SINGH - 


# 


hi = P 
TAN “Lachhman Indra Raghunandan 
Singh “Singh ` Bahadur Singh 

Singh - 
Bishunpat Sankata Prasad 
singh, singh, > 
(defendant (defendant 
No. 1). “No. 2). 


LAgu Ah 
Ganga Prasad Ajodhia Prasad Jagannath 





Singh, ingh, Singh,. 
(defendant (defendant (defendant 
No.8). No, 4) No. 5). 
7} 
| | san 
Chandra Bahadur Sukhmangal. Raj Bahadur - 
Singh Singh, ingh, 
(defendant (defendant 
: No. 6). No. 7), 
Kedar Nath ; 
Singh, 
(plaintiff). 


Lal Udit Narain Singh was sole owner 


of the superior proprietary tenure of Mauza ` 


Nasirpur.- He also possessed certain mort- 


gagee rights in the under-proprietary tenure -- 


of certain plots in’ the same village. 
Whether the property was ancestral or 
self-acquired is no longer of importance. 


In the year 1902 he-made a partition of: 
- Mauza Nasirpur,: dividing it into five anda 


half shares: One and a-half shares went 
to the eldest son Rampal Singh, leaving 
four shares, of which Udit Narain Singh 
himself retained one share. His other two 
surviving sons Indra Bahadur Singh and 
Raghunandan ‘Singh got one share each: 
The fourth'son Lachhman Singh was dead 
but:his son Bishunpat Singh got the re- 
maining- share. On 18th March 1906 Udit 
Narain’ Singh made a Will, in which he 
recited the partition he had made, and 
bequeathed his:own share amounting to. 
2-annas and’-10-10/11 pies ‘to Kedar Nath 
Singh, the ‘present plaintiff. The mort- 
gagee rights are claimed by the plaintiff 
under a clause of ‘the’ Will which.says:- 


“on my demise this property .or whatever | 
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‘entitled “to one and a half shares. 
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property I may leave shall be owned by Lal . 
Kedar Nath Singh.” < 
Having made this Will Udit Narain 
Singh died on 12th April 1906. The plaint- 
iff immediately applied .for mutation, 
Bishunpat Singh, now appellant No. 1, ob- 
jected to the mutation. He was referred 
to the Civil Court and plaintiff got muta- 


` tion. -Bishunpat Singh then proceeded to 


bring -his suit. The plaint is dated 19th 
September 1907. That case ended in a 
compromise ‘which was ‘embodied in a dec= 
ree dated 18th December 1907. By that 
compromise Rampal Singh, the eldest son 
of Udit Narain Singh and grandfather 
of the present plaintiff, received one and 
a half shares, and Bishunpat Singh, Indra 
Bahadur Singh and Raghunandan Singh 
got one share each. What is called the 
tkrarnama or agreement of 1902, by which 
Udit Narain Singh had divided his pro- 
perty among himself and his sons, was 
cancelled and so was Udit Narain’s Will. 
If this compromise’ holds good -plaintiff’s 
case fails and the present appeal succeeds, 

~- The learned Subordinate Judge held that 
the compromise decree could not stand be- 
cause “The only benefit alleged to the 
plaintiff minor by the compromise was that 
Rampal Singh, grandfather of plaintiff, 
was to be given one and a’ half shares in- 
stead of one share’ and that this was the 
consideration which led the Court to allow 
plaintiff's father and guardian ad litem to 
compromise on behalf of the minor (plaint- 
iff).” He went onto say that the evidence 


-in the case satisfied him of the existence of 


a custom by which the eldest son was 
From 
this he concluded that: there was no bene- 
fit to the minor in the additional share 


: obtained by his branch of the family, 
‘which he would have been entitled to 


under the custom apart from the compro~ 
mise.’ He found, therefore, à misrepresen- 
tation on the part of Chandra Bahadur 
Singh, the father and guardian of the 
plaintif who was then a minor, and he 
further found that the Court would not 
have sanctioned this compromise had it 
not been for this misrepresentation. We 


take a somewhat different view from that. 


The question was not whether there was 
or was not such a custom in the family. 
The question was rather, whether there 
had been a ‘partition of the family pro- 


-perty in 1902. If there was such a par- 


tition, then Udit Narain Singh became 


— 
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full owner of the share.he reserved for 
himself and he was competent to bequeath 
it to the present plaintiff. The question 
is whether the facts were properly placed 
before the Court at the time when the 
Court sanctioned the compromise on behalf 
of the minor. This is a question of con- 
siderable difficulty. The law onthe sub- 
ject is not doubtful. On the one hand a 


minor will be bound by a compromise’ 


decree which is entered into on his be- 
half by his guardian, and which has re- 
ceived the sanction of the Court. On the 
other hand, it is the duty.of a minor's 
guardian to place the Court in possession 
of all essential facts. Any concealment of 
material facts will amount to fraud on 
the Court, because the Court must be 
put in a position to form an opinion, 
whether a compromise ought or ought not 
to be sanctioned. .We find that in the 
present case there was such concealment. 
The Court had before it the plaint filed 
by Bishunpat Singh. That plaint sets 
forth the pedigree correctly. It then states 
that the parties are members of a 
joint Hindu family. The statement was 
not correct unless the partition of 1902 is 
treated as a nullity. The partition is re- 
ferred to in paras. 5 and 6 ofthe plaint, 
It is stated that Bishunpat Singh’s signa- 
ture was obtained by Udit Narain Singh 
and Rampal Singh by the exercise of un- 
due influence, and that consequently the 
deed wasinvalid. Paragraphs 7, 8 and 9 deal 
with the Will. 
Singh was not of sound mind at the time 
he wrote the Will. It cannot be said 
that this plaint furnished the Court with 
a correct account of the state of things. 
No written statement was filed and the 
only other document which was before the 
Court was the application for compromise 
which was filed by Chandra Bahadur Singh 
as guardian of the present plaintiff. It runs 
as follows: — 

“In the above-noted suit, mutual dis- 
putes arose between the parties, who are 
members of a joint Hindu family, because 
Lal Udit Narain Singh, the ancestor, exe- 
cuted the agreement dated 8th July 1902 
and the Will dated 18th March 1906, in 
favour of Kedar Nath Singh, defendant 
No. 7, in respect of his share. Both these 
documents are invalid owing to the exist- 
ence of a joint Hindu family. In licu of 
the Will, Rampal Singh, the father of the 
undersigned defendant and grandfather 
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of the minor defendant No. 7 has 
been given one and a half shares 
instead of one share which is to the 
advantage of the minor. If a case is 
fought, it is apprehended that the proper- 
tyin suit, on which rest the good name 
and position of the family, shall be des- 
troyed; while a compromise will be bene- 
ficial to the minor. This application is, 
therefore, filed and it is prayed that per- 
mission to enter into a compromise be 
granted to the undersigned defendant, 
who is the father and guardian of the 
defendant No 7, and the compromise, annex- 
ed hereto be sanctioned.” ; 

We find that these documents, namely, 
the plaint and the application for leave to 
compromise, which were- all that the 
Court had before it, concealed the true facts. 
It was the duty of Chandra Bahadur 
Singh to have said not less than the fol- 
lowing. That Udit Narain Singh had made 
a partition between his sons and himself, 
which had been followed by mutation. 
That if that partition held good then Udit 
Narain Singh was legally entitled to be- 
queath his share to Kedar Nath Singh. 
He might then have added that both the 
partition and the Will were attacked by 
Bishunpat Singh, and. that he thought it 
better to compromise rather than risk the 
expenses of litigation. It is just possible 
that the Court might have sanctioned the 
compromise in order to save the minor 
from becoming embroiled in an expensive 
litigation, but we hardly think so, fer 
there seems to have been no substantial 
ground for attacking either the partition 
or the Will. The minor was giving up 
the entire share of Udit Narain Singh to 
which he was entitled under the Will, 
and he was obtaining in exchange mere- 
ly some fractional amount of that 
same share which would fall to his 
branch -of the family. The one and a 
half sHares which Rampal Singh was to 
get as the eldest son could not te 
reckoned asa benefit to the minor. This 
is not because of the existence of a family 
custom, which would have been a matter 
for enquiry, but because Rampal Singh 
had already received a share and a half 
under the partition. There is a further 
objection to the compromise, and it is this. 
The benefit, such asit Was, was a benefit 
to every member of Rampal Singh's family, 
including Chandra Bahadur Singh the 
guardian ad litem of Kedar Nath Singh the 


t 


88 I. ©. 1925] 


present plaintiff, so that while the minor re- 
ceived no benefit, but on the contrary 
lost heavily, his guardian did receive some 
benefit for himself. It was his duty to 
have pointed this out to the Court. His 
not doing so amounted to fraudulent con- 
cealment of facts, and is sufficient to vitiate 
the compromise decree. On this point, 
therefore, the appeal fails. 

The next question is whether the suit was 
in time. This turns upon the age of the 
plaintiff. The suit was filed on 25th May 
1922. The plaintiff had three years after 
attaining the age of eighteen, so the earliest 
date for his birth which will bring him 
within timeis 25th May 1901. The date 
he sets up is 6th December 1902. He 
offered in evidence the Civil Surgeon, a 
horoscope and some oral evidence. The 
Court of Trial accepted part of the oral 
evidence and came to the conclusion that 
the plaintiff was within time. We have 
been taken through the evidence on both 
sides but we do not propose to discuss it. 
We are not prepared to differ on the point 
from the Court of Trial. 

The next point is defendant's allegation 
that Udit Narain Singh’s Will was obtained 
by undue influence. This allegation was 
somewhat half-hearted and there appears to 
be no evidence of any weight against the 
Will which is a registered one. 

The sixth and seventh grounds of appeal 
were not argued beforeusand they appear 
to carry no weight. 

In the result the appeal fails and is dis- 


" missed with costs. 


There remains the cross-objection. It 
relates to certain mortgagee rights held by 
Lal Udit Narain Singh, the testator, over 
the under-proprietary right in certain plots 
in the same village of Nasirpur, in which 
he held the whole of the superior propriet- 
ary right. These rights were claimed by 
the plaintiff. The Will explicitly left a 
share of 2-annas 10 10/11 pies of the superior 
proprietary tenure. It made no express 
mention of these mortgagee rights but ib 
contained the words “this property or what- 
ever property I may leave." These words 
are sufficient to cover the mortgagee rights. 


The learned Subordinate Judge has given, 


the plaintiff a decree for the same fraction 
of the mortgagee rights as Udit Narain 
Singh reserved for hémself in the superior 
proprietary right. In the cross-ohjection the 
plaintiff claims the whole of the mortgagec 


rights on the ground, apparently, that 
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they were the exclusive property of Udit 
Narain Singb, but in the absence ofany 
proof that these rights stood on a different 
footing from the family property which was 
partitioned in 1902, we hold that the mort- 
gagee rights were acquired out of family 
funds, belonged to the whole family, and 
were also partitioned in title, though not 
by metes and bounds, when the partition 
took place in 1922, The decree is, therefore, 
right on this point. The cross-objection is 
dismissed with costs. 

Z, K. Appeal dismissed, 
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PATNA HIGH COURT. 
. APPEAL FROM APPELLATE ORDER No. 94 
or 1924. 
November 12, 1924. 
Present:—Justice Sir Jawala Prasad, Kr., 
and Mr. Justice Kulwant Sahay. 
SHEO SAHAY—JUDGMENT-DEBTOR— 
ÅPPELLANT 


VETSUS 
JAMUNA PRASAD SINGH—Dzcres- 
HoLDERk— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 189 (5) 
Execution of decree—Objection by judgment-debtor— 
Oral application by decree-holder to examine a witness, 
whether step-in-aid of execution. 

A decree-holder is entitled to regard any step taken 
by him to remove an obstacle thrown by the judgment- 
debtor in his way to the realization of his decree ag 
a step-in-aid of execution,.and an application to the 
Court, whether verbal or written, to take such a step 
falis within the purview of Art. 182 (5) of Sch. I to the 
Limitation Act and operates to extend limitation for 
execution of the decree. 

An oral application by the decree-holder to the 
Court to examine a witnessin order toenable the 
decree-holder to resist an objection filed by the judg- 
ment-debtor to the execution of the decree, is an appli-. 
cation to take a step-in-aid of execution within the 
meaning of Art. 182 (5) of Sch. I to the Limitation Act. 

Kedar Nath Dey Roy v. Lakhi Kanta Dey, 40 Ind. 
Cas. 1005; 21 C. W. N. 868; 26 O. L. J. 115, Brojendra 
Kishore Roy Choudhury v. Dil Mahmud Sarkar, 44 
Ind. Cas. 604; 22 C., W. N. 1027 and Surajmal v. Sarjoog 
Prasad Singh, 38 Ind. Cas. 540; 2P.L.J3.5; 3P L 
W. 208; (1917) Pat. 54, referred to. 

Appeal from an order of the Additional 
District Judge, Patna, dated the 30th April 
1924, confirming that of the Munsif, Barh, 
dated the 4th December 1923. 


Messrs. Noresh Chandra Sinha and Nitai 
Chandra Ghosh, for the Appellant. 
Mr, Shivanandan Rai, for the Respondent, 
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JUDGMENT .—The only point raised 
- inthis appeal relates to limitation. It is 
said that the application of the decree- 
‘holders made on the 12th of May, 1923 is 
barred by limitation, the last execution being 
of 9th August 1919, On behalf of the 
decree-holders it is urged'that their appli- 
cation for execution, is not barred, inasmuch 
as thev had taken proper steps to further the 
execution of their decree on the 15th May, 
1920. The Court below has accepted the 
contention of the decree-holders and has 
allowed the execution to proceed. The 
view taken by the Court below seems to be 
correct. Onthe 15th May, 1920 the decree- 
‘holders examined a certain witness in order 
to resist an objection filed by the judgment- 
debtor to the execution of the decree. That 
action on behalf of the decree-holders is 
certainly a step-in-aid of execution as con- 
templated by Art. 182, Sch. I of the Limi- 
tation Act. This view is supported by 
various authorities: [vide Kedar Nath Dey 
Roy v. Lakhi Kanta Dey (1), Brojendra 
Kishore Roy Choudhury v. Dil Mahmud 
Sarkar (2); Surajmal v. Sarjoog Prasad 
Singh (3) and the unreported decision of 
this Courtin Rai Bahadur Kashi Nath Singh 
v. Syed Kabitruddin (4).] The latter case 
was cited by Mr. Noresh Chandra Sinha on 
- behalf of the judgment-debtor-appellant. 
The ‘learned Chief Justice, however, held 
that an application need not be in writing 
and that a verbal application is sufficient to 
extend the ‘period for execution of the 
decree provided it is a definite application 
in order’ to oppose an application of the 
judgment-debtor to set aside the execution 
proceedings. There can hardly be any 
doubt that the decree-holders are entitled 
‘to regard any step taken by them to remove 
the obstacle thrown by the judgment-debtor 
in their.way to the realization of their decree 
as a step-in-aid of execution. 

= appeal is, therefore, dismissed with 
costs. 


Z. K. Appeal dismissed. 


0 40 Ind. Gas. 1005; 21 C. W. N. 868; 26 C. L. J. 
(2) 44 Ind. Cas. 604; 22 O. W. N. 1027. 


3) 33 Ind." Cas. 540; 2P. L. J.5; SP, L. W, 108: 


(1917) Pat. 54. 
(4) Miscellaneous Appeal No. 281 of 1923. 
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CALCUTTA HIGH COURT. 
APPLICATION IN CONNECTION WITH ` > 
ORIGINAL Ciyit Suir No. 2060 or 1922, 
March 25, 1925. 
Present:—Mr, Justice O. Œ. Ghose. 
HAZARIMULL HIRALAL—PETITIONER’ 
; VvETSUS Í 
SADASUKH PARRUCK & Co.—OppositTE 
PARTY. 

Landlord and tenant—Lease for period of years—- 
Clause providing for forfeiture in case of insolvency 
of ` lessee~-Assignment of -lease—Insolvency of lessee 
after assignment, effect of—Practice—Pro interesse . 
suo summons-— Procedure. : Na: 

One of the conditions of a lease for a period of years 
was that ifthe lessee or any of his heirs, executors, . 
administratives or assigns became- insolvent .or 
bankrupt it would be lawful for the lessors to re 
enter the demised premises at any time and to res“ 
possess and enjoy the same. The lessee mortgaged 
his leasehold interest in the demised premises to the 
plaintiff who brought a suiton. his mortgage and 
obtained a decree. In exectition of the decree the 
property was purchased by the plaintiff mortgagee 
himself. Thereafter the lessee became insolvent and 
the lessors madean application for an order pro 
interesse suo to come into the suit on the allegation 
that on the insolvency of the original lessee the lease 
had been forfeited and that the applicants had become 
entitled to re-enter on the demised premises. They 
also prayed for an order that the Official Receiver who 
was in possession of the premises should make over 
the possession .thereof to them: 

Held, (1) that there being nothing inthe lease to 
prevent the lessee from mortgaging the leasehold 
premises by way of sub-demise without obtaining the 
permission of the lessors, the mortgage was valid as 
between the lessors and the mortgagee, and the mort- 
gages having succeeded to the rights of the lessee and 
having stepped into his shoes, he must be regarded 
as the lessee and in possession of the leasehold 
interest; [p. 809, col. 2.] ~ g 

(2) thatas there had been no insolvency of the 
person who must now be regarded as the lessee, the 
clause in the lease providing for a forfeiture could not 
be invoked in favour of the applicants; [ibid] - 

(3) that a declaration such as was sought for by the 
applicants could not be made in a summary manner 
on a summons in Chambers and that consequently for 
ss. reasons the application must fail. [p. 810, 
co 


Application for an order that the Official 
Receiver of the High Court; who was in 
possession of the leasehold premises, . 
should make over possession to the lessor. 

Mr. S, C. Bose, for the Petitioner. 

Sir B. C. Mitter (with him Mr. H. C: Ma-. 
zumdar), for the Opposite Party. 

JUDGMENT.—tThe facts giving rise 
to the present-application on behalf of the 
lessors of premises Nos. 123, 124, 125, 126,. 
126/1, Canning Street, and 4, 5, Jackson, 


f l Lane in the town of Calcutta under an in~, - 
E denture of lease dated the February 16th. , 
1920, for an order that the Offcial Receiver 
of this Court, who is. the Receiver in this suit 
of the said leasehold properties, should 


[881: 0. 1925] 


make over possession to the said lessors, 
are as follows :— 
- It appears that by the indenture of lease 
dated the 16th February 1920, one. Sumer 
mull Parruck was granted a lease of the 
said premises for a period of 4l-years from 
the lst January 1918, and that one ofthe 
conditions: in the said indentureswas that 
if the said lessee’ or any- of his ‘héirs, exe- 
cutors, administrators or assigns~ becomes 
insolvént or bankrupt, it should be lawful 
for the lessors to re-enter the deriised pre- 
mises at any time thereafter and to. re- 
possess and enjoy the’same, By an indenture 
of mortgage dated the: 3rd October 1921, 
the lessee mortgaged the leasehold interest 
in the said properties to the plaintiffs 
‘Hazafimull Hiralal. Thevplaintiffs there- 
upon broughta suit on the 23rd June, 1922, 
to enforce their mortgagé: -The preliminary 
decree in the mortgage suit was made on 
the 16th August, 1922. and the Official Re- 
ceiver was appointed Receiver of the mort- 
gaged premises on the same date. -. 


-4 . 


The lessee Sumermull Parruck, died in- 
testate on or about the. 27th November 1922 
leaving the present defendants his sole 
legal heirs and representatives and leaving, 
among others, a business carried on under 
the name and style of Sumermull Parruck 
and Panna Lal Parruck, and ihe said lease- 
hold premises as his properties. The final 
decree for sale in the mortgage suit was 
made onthe 5th May 1924, and the pro- 
perties comprised in the said mortgage were 
subsequently purchased by the mortgagees, 
namely, the plaintiffs.. On the .24th. Feb- 
ruary 1925, the Firm of Sumermull Parruck 
and Panna Lal Parruck .were- adjudicated 
as insolvents. . 


It is contended now on behalf of the les- 
sors that the effect of the adjudication order 
was to vest in the Official Assignee the 
properties of the said Sumermuil Parruck 
and ‘that owing to such insolvency there 
has been a forfeiture of the lease, in‘ which 
the said Sumermull Parruck and after his 
death the deféndants as héirs ofthe said 
Sumermull Parruck were interested. The 
lessors now want an order that the Official 
Receiver who is in possession of the pre- 
mises should make over possession -thereof 
to them. ‘The application is urged because 
it is said that thé lessors havea paramount 
title and that, therefore, they can conie into 
this suit and ask for an order pro interesee 
suo [seein this connexion’ my judgment in 
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e application is opposed by the plaint- 
ifs and on their behalf Sir Benode Mitter 
in the course of a vigorous address has con- 
tended in the first place, that allthe inter- 
est that the lessee had in the said pre- 
mises had passed to the plaintiffs by virtue 
of- the mortgage herein before referred to 
and that inasmuch as there has been no 
insolvency of the mortgagees, who were | 
the assignees of the original lessee, the 
clause in the.indenture of lease which it” 
is suggested, ought to be brought into 


. play on this summons, can have no appli- 


cation at all and, in the second place, that 
having regard to the fact that the certi- 
ficate of sale in fayour of the plaintiffs 
in execution of the said mortgage-decree 
had been filed so far back as the 14th 
February 1925, the certificate itself being 
dated the 6th February 1925, the report 
of the Registrar must be taken to have 
stood confirmed by effluxion of time-and, 
in the third place, that the insolvency of 
the firm herein before referred to can give 
no riseto any cause of action for an order 
such as is claimed in the present summons, 
and lastly that a declaration such as is now 
prayed for on behalf of the present appli- 
cants cannot be made and is never made on 
summons in Chambers. 

My attention has been drawn to the 
terms of the indenture of lease dated the 
16th February 1920, and I find that among 
the lessee’s covenant there is nothing.to 
prevent him from mortgaging the lease- 
hold premises by way of sub-demise with- 
out obtaining the permission of the lessors. 
The mortgage, therefore, was valid as be- 
tween the lessors and the mortgagees, 7. e, 
it could not be questioned by the lessors, 
The mortgagees, therefore, succeeded to 
the rights of the lessee, but having .re- 
gard to the events which have happened 
the lessee’s right to redeem is gone and 
the mortgagees have definitely and finally 
stepped into the shoes of the lessee, free 
from all trammels and restrictions ex- 
cept those contained in the indenture 
of lease. Therefore it follows that there 
has been no insolvency of the person who 
is the lessee now and is possessed of the 
leasehold term. In this view of the matter 
I do not think that the present applicants 
can invoke the clause letting in the right 


(1) 86 Ind, Oas. 677; 410. L, 3.7197; (1925) AIR, 
(0) 681. PAR 
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to a forfeiture and on this ground alone 
this application must fail. l 

In the second place, I do not think that 
a declaration such as is now sought for 
can really be made in a summary manner 
on summons in Chambers. Jt is not the 
practice of this Court to make declara- 
tions in matters like this on summons 
in Chambers and, therefore, on this second 
ground the application fails. It is un- 
necessary for me to deal with the remaining 
two grounds upon which Sir Binode Mitter 
based his opposition. The two grounds 
upon which I have proceeded are fatal 
to the present application and it will 
suffice for the day to dismiss the present 
application on those two grounds. The 
application fails and must be dismissed with 
costs. 


Z. K. Application rejected. 


Pammana aaan 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. ' 
FiRST CIVIL APPEAL No. 11 op 1924. 
May 14, 1925. 
Present:—Mr, Dalal, J. C., and 
Pandit Gokaran Nath Misra, A. J. C. 
BIBI BATUL—DEFENDANT—-ÅPPELLANT 


VETSUS 
KEDAR NATH AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Practice-—Record, printing of—Registration endorse- 
ments, whether must be printed—Ciwil Procedure Code 
. (Act: V of 1908), O. XXXIV, r. 6—Morigage suit— 
Decree for sale—Liberty to apply for personal decree, 
effect of-—Construction of document —Power-of- 
attorney—Agent authorized to borrow money—Money 
borrowed to pay off debt due by husband of principal 
--Principal, whether liable—Money paid to agent— 
Proof that money reached principal, whether neces- 
sary. < 

- It is always desirable to get registration endorse- 
ments translated and printed where they are necessary 
by way of evidence. [p. 811, col. 1.) 

Where a debt is contracted on behalf of a parda- 
nashin lady by her general agent authorized to do so, 
the creditor is not required to prove that the con- 
sideration reached the lady, unless there is a reserva- 
tion to that effect in the power-of-attorney executed 
by the lady in favour of the general agent. [p. 812, 
cols. 1 & 2.] 

Where a pardanashin lady authorizes her agent by 
means of a general power-of-attorney to borrow money 
_ on mortgages, the agent has no authority to mortgage 

the property of his principal to pay off debts due by 
her husband. [p, 812, col. 1 ] 

Where in a decree for sale of a mortgaged property 
liberty is given to the plaintiff to apply for a personal 
decree for the amount of the balance due to him after 
the sale of that property, this does not imply that on 
application a. personal decree must be granted. The 
question of fimitation remains open and has to be 
decided at the proper time. [p, 812, col. 2.] 


BIBI BATUL V. KEDAR NATH. 


(88 I. 0.1925] 
Appeal from a decree of the Additional 


Subordinate Judge, Sultanpur, dated the 
12th November 1923.. i 

Mr. Bisheshwar Nath Srivastava, for the 
Appellant. 


Mr. A. P. Sen, for the Respondent. 

JUDGMENT.—This is an appeal by 
the defendant Musammat Bibi Batul from 
a decree for sale passed against her on foot 
of a mortgage-deed. The mortgage-deed 
was executed by Zakir Husain the lady’s 
sonas general agent. Heacted under the 
authority given to him undera power exe- 
cuted by thelady in his favour on 18th 
November 1908. It was a simple mortgage 
and executed on 15th January 1910 for a 
sum of Rs. 6,250. The consideration was 
made up as follows:— . 

S, 


Left with the mortgagee for pay- 
ment to Kedar Nath Sahu for 
money due on a mortgage-deed 
dated 29th April 1905 executed 
by Ghulam Husain Khan hus- 
band of Musammat Bibi Balul ... 

Received previously to defray cost 
of stamp, etc., connected with this 
deed o ae 

Deducted by -the mortgagee for 
money due on a registered bond 
executed by Zakir Husain as 
agent of Bibi Batul P 

Received in cash in the presenc 
of the Sub-Registrar at the time 
of registration .. 1,050 
In the body of the deed it was recited 

that the bond on which Rs. 100 was due 

was executed by the declarant on behalf of 
his mother. The registration endorsement 
shows that cash was paid to Zakir Husain 

(Rs. 1,000) in the presence of the Sub- 

Registrar. We have only got a copy of the 

document and possibly Rs. 1000 isa mis- 

take for Rs. 1,050. 

The property mortgaged was 1/6th share 
out of six villages situated in Pargana 
Miranpur out of the taluga Manyarpur. The 
lady had five sisters and the taluqa was 
inherited by her and her sisters from their 
father. She had, therefore, 1/6th share in 
the taluga. 

Subsequent to the mortgage there was: a 
partition between the six sisters and instead 
of 1/6th share in the taluga Musammat Bibi 
Batul was allotted 14 entire villages. Out 
of the share of the six villages mortgaged 
only Khokhipur cameto the share of the 
defendant lady while the other five villages 


5,050 


50 


100 
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of which the shares were mortgaged fell in 
the lots of the other co-sharers. 

The learned Judge of the lower Court 
gave a decree for the full amount with in- 
terest by sale of all the 14 villages which 
were allotted to the defendant lady at par- 
tition. The bond rate of interest, Rs. 1-8 
per cent. per mensem simple, was allowed. 

In appeal to this Court the following 
grounds were urged:— 

1. That it was not proved that the 
lady who was pardanashin executed the 
power-of-attorney in favour of her son after 
fully understanding the contents of the 
document and the effect thereof. 

2. That according to the terms of the 
power-ofattorney Zakir Husain had not the 
authority to execute the mortgage-deed in 


Bult. 

3. That Zakir Husain had not the power 
to transfer property for payment ofa debt 
not due from the lady. 

4. That the decree for sale of all the 14 
villages was inequitable and thatonly a 
village or two ought to have been ordered 
to be sold proportionate to the 1/6th share 
in the five villages mortgaged to the 
plaintifis. 

5. That the suit for a money-decree was 
time-barred. 

There is ample evidence to prove that the 
lady executed the power-of-attorney after 
fully understanding its contents and the 
effegt thereof. The marginal witnesses 
were Lal Bahadur and Tafazzul Husain 
and the seribe was <Albeli Prasad. All 
these three persons are dead. The lady 
was identified at the time of the registra- 
tion by another son of hers Ghulam Abbas 
and her brother Asghar Ali. Asghar Ali 
is dead but Ghulam Abbas is alive and 
was not produced as awitness on behalf 
of the lady. One Sadiq Husain was pro- 
duced asa witness on behalf of the plaint- 
iffs, Possibly his testimony isnot reliable 
as the occasion for his presence at the 
time of registration is not well-established. 
There however, remains ‘the unrebutted 
testimony of the Sub-Registrar, Ali Ahmad 
who was examined on commission. The 
registration endorsement which this witness 
verifies makes note of the procedure adopt- 
ed by the Sub-Registrar in great detail. 
More than once this Bench has called the 
attention of Counsel to the desirability of 
getting registration endorsements trans- 
lated and printed where they are necessary 
by way of evidence as in the present case. 
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We again draw their attention to the ne- 
cessity of getting an important endorse- 
ment as the one inthis case printed. The 
office will makea note that if the file is 
to be sent to the Privy Council this en- 
dorsement shall, be translated and printed. 
It is specifically stated there that the pur- 
port of the document was explained to the 
executant that the Registration Officer him- 
self went to the executant who sat behind 
a parda and satisfied himself that the docu- 
ment was executed by Musammat Bibi 
Batul of her own desire and understanding, 
When the Registering Officer read this | 
endorsement the situation was revived in 
his memory and he deposed to the care 
taken by him in satisfying himself that 
the lady fully understood the purport of 
the document and realized what she was 
doing. The lady did not come into the 
witness-box and an excuse was made that 
she was ill. This excuse was made in 
September 1923 and the lady, we are told 
is still alive. On behalf of the defendant 
an attempt was made after the proper time 
for the summoning of Zakir Husain as a 
witness knowing well that the-Court would 
refuse such a request. No attempt was 
made to examine Ghulam Abbas another 
son of the lady as a witness. The Sub- 
Registrar's evidence, therefore, stands un- 
rebutted and we are fully assured of the 
proper understanding of the contents of the 
power-of-attorney by the lady. We hold 
that the lady is bound by its terms. 

It was next pleaded that the document 
did not give authority to Zakir Husain to 
mortgage the lady’s property. There are 
clear words to the effect that Zakir Husain 
“may realize money by executing in res- 
pect of my moveable and immoveable pro- 
peity mortgage-deeds, etc......and verify 
and admit them and have them registered” 
Zakir Husain had clear authority, there- 
fore, to mortgage property and borrow 
money on behalf of the lady. 

It is true, however, that under the author- 
ity Zakir Husain can borrow money for 
the benefit of the lady only and not for the 
benefit of himself or a third person. As 
would be seen by a narration given above 
of the items making up the consideration 
amount Rs. 5,050 was left with the mort- 
gagee for payment of a debt due not from 
the lady but from her husband. There is not 
an atom of evidence to prove that the lady ° 
was liable to pay this debt of her husband. 
Reference was mace to another suit against 


812 Z 
- the lady which came up to this Court in 


which thé consideration consisted of the pay-' 


mentofa debt due from the lady’s husband. 
A copy of this judgment is filed and is Ex. 4 
onthe record. There the ladv herself had 
executed the- document and she was at 
liberty to accept‘as' lèr own the debt of a 
| third person. The present case is differ- 
ent. Here Zakir Husain acted under well- 


defined ‘authority and “if that authority ~ 


were- exceeded the lady would not be 
bound, It may be mentioned that this 
plea ‘of this particular sum not being 
recoverable from the lady was raised 
in para. 16 of the written statement and 
there was no replication filed on behalf 
of the plaintiffs. On behalf of the plaint- 
iffs one Badri Prasad the general agent 
was examined. Through his evidence it 
was sought to be proved on behalf of. the 
plaintiffs that the lady had admitted her 
liability to pay her hushand’s debt. The 
husband had died. What the witness stated 
is :—“I demanded the money due under 
the deed from Bibi Batul. She said that 
Lala Kedar Nath was her own mahajan, 
that she required more money for the 
expense of a partition suit, that she had 
executed a mukhtarnuma in favour of 
Zakir Husain her son authorizing him to 
mortgage her property and that he would 
go to Kedar Nath and borrow more money 
by executing fresh mortgage-deeds, in which 
old. deeds- would be credited against its 
consideration. ” 
believe this uncorroborated statement, but 
even taking these words at their face value 
they do not amount to an acknowledgment 
by the lady of any liability to pay her 
husband’s debt or her willingness to do s^ 
even though she may not he liable. We 
hold that Zakir Husain had no authority to 
mortgage property for the payment of a 
debt due from his father and not from his 
mother. 


Asa part of this argument it was urged 
that the plaintiffs had failed to prove that 
the balance of the consideration had reached 
the lady. No such proof was necessary. 
The ruling quoted of this Court, reported 
as Muhamdi Begam v. Durga Prasad (|), 
has no bearing on the present case. The 
wording of .the document. of authority 
was different in that case where authority 
extended only to borrowing for necessity, 
- In such a case, of course, the mortgagee 


(1) 40 Ind. Cas. 452; 4 O. L, J. 299, 


BIBI BATUL V. KEDAR NATI 


We find it difficult to, 
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would have to prove necessity for the 
loan. No such reservation is made in 
the document executed by ‘the lady in 
favour of her son. We hold that the rest 
oe the consideration is ‘binding on the. 
ady. ; g 
Itis true that a large amount of property 
is ordered to be sold in payment’ of the 
money due on the mortgage There, how- 
ever, does not appear to be any other raethod 
of realizing the debt possible. The learned 
Counsel for the defendant-respondent ad- 
mitted that there was no possibility of dis- . 
covering exactly what property was received 
by the lady at partition in lieu of her 1/6th 
share in the six villages specifically mort- 
gaged inthe deed in suit. The plaintiffs- 
respondents’ learned Counsel, however, has 
promised that at the time of execution one 
village at a time shall be put up to auction 
until the money is realized and that not 
more than one village shall be sold at the - 
same time. Weconsider this undertaking 
to be sufficient to guard the equitable rights 
of the defendant-appellant. A note of this 
undertaking shall be made in the decreé 
of this Court. a = 
No money-decree has been passed so far, 
so the question as to its limitation is pre- 
mature. The liberty given in the decreé 
of the lower Court to the plaintiffs to apply 
for a personal decree for the amount of the 
balance due to them after sale of the lady's 
property does not imply that on application 
a personal decree must be granted. The 
question of limitation remains open and 


- will be decided at the proper time. 


In the result we amend the deereeof thé 
lower Court . and grant a decree foi 
Rs. 1,200 with interest at the bond rate’ up 
to six months from to-day’s date: Future 
interest shall run at 6 per cent. per annum. 
If the money is not deposited in the Trial 
Court within the time specified the property 
entered in the lower Court’s decree shall 
be sold, one village at a time, ‘until the 
decretal amount is fully realized. Parties 
shall bear their own costs of both the 
Courts. 


Z. K, Appeal partly allowed, 
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= PATNA HIGH COURT. 
APPEAL FROM APPaLLaTe Decrees No. 415 
oF 1922. 

January 20, 1925, . 

„Present :—Mr. Justice Ross and 
.. ,. Mr. Justice Kulwant Sahay. 
: RAM GHULAM SINGH—Pvarntirr— 
APPELLANT à 

VETSUS =. 

NAND KISHORE.PRASAD—Dzrenpant— 
l RESrONDENT. | 
Hindu Law—Joint family—Pious obligation of sons 

to pay father’s debts, whether can be enforced during 

father’s lifetime—Partition, effect .of—Property of 

- sons, whether liable for father's debts. 

A pious obligation ofa Hindu son to pay. off his 
father’s debts is enforceable even during the father’s 
lifetime. 
|: Where, however, a partition has taken place between 
the father and the sons the property of the sons cannot 


be proceeded against in satisfaction of a simple money- . 


debt of the father. After partition takes place there 
are no assets of the father in the hands of the sons 
and there is nothing for the creditor to proceed 
against so far as the sons are concerned. 


Appeal from a decision of the Additional” 


District Judge, Patna, dated the llth Janu- 
ary 1922, modifying that of the Subordinate 


. Judge, Patna, dated the 6th January 1921. ' 


. Mr. K. P. Jayaswal (with him Mr. Bimola 
Charan Sinha), for the Appellant. 
Mr.. Siveshwar Dayal, for the Respond- 
:. enb. i 
| JUDGMENT. 


Ross; J.—The. first .contention. raised 


“by the learned Counsel for the appellant ` 


is that- the-learned District Judge was in 
error. in hoiding: “that the sons cannot 
be. made liable on the ground that.it is 
their pious duty to pay off their father’s 
. debt inasmuch as the father (defendant 
No. 1) is alive.” It is conceded by the 
learned Vakil for the respondents that this 
_is an error and that, so far as the pious 
obligation is concerned, it attaches during 
_ the lifetime of the father. 


The second contention was that the en- 


quiry .was sufficient. The learned Counsel 
. referred to the passage of the judgment 
of the Additional District Judge dealing 
with this point and observed :.that two 
cousins of the defendants had given in- 
formation to the plaintiffs. He contends 


that this evidence ought to have been acted. 


upon by the Additional District Judge. 
In my opinion, it is not open to this 
Court in second appeal to question the 
finding on this part. of the. case which is 
. a. finding of fact. : 

On behalf ofthe respondents while it is 
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admitted that the pious duty attaches to 
the son even during the lifetime of the 
father, it is contended that as partition 
had taken place. and had taken: place be- 
fore the suit was brought the property of 
thesons cannot be proceeded against in 
satisfaction of this simple. money debt. 
This contention was supported by a refer- 
ence to the decision in Vinjanampati Peda 
Venkanna v. Vadlamannati Sreenivasa Deek- 
shatulu (1) and especially to the judgment of 
Kumarswami Sastriar, J., at page 1474: It 
is clear thatin any case only the assets of 
the father in the hands of the sons could 
be followed, But, after partition has taken 
place, -there are no assets of the father in 
the hands of the sons and there is nothing 
to follow. Thisis nota case of mortgage 
where the security attaches to the property, 
and clings toiteven after partition. In 
the case of a simple money debt where 
there are no assets of the father in the 
hands of the sons there isnothing for “the 
creditor to proceed against so far as the sons 
are concerned. 

Finally, it’ was argued by the learned 
Counsel for the appellants thatin equity de- 
fendants Nos. 2to 4are bound by this debt 
because they have obtained benefit-‘from it, 
Itis said that the money was borrowed in 
connection with the partition suit and that 
these defendants have obtained ‘the benefit 
of this loan by the partition being effect- 
ed. Now this argument also is met by 
the findings of, fact. The learned Addi- 
tional District Judge has held: “ that 
it has not been shown how much if 
anything the defendant No. 1 had to 
pay as Commissioner's fee;........, aand 
it has been stated above that no money 
was necessary to be borrowed to meet-the 
family expenses. Necessity to borrow the 
money has not at-all been proved.” 

It follows that.if there was no necessity 
to borrow the money these defencdantg 
cannot be bound to make good. the loan. 
The decision of the learned Additional Dis- 
trict Judge is right and the appeal must, 
therefore be dismissed with costs, 

Kulwant Sahay, J.—I agree, 


Z. K. Appeal dismissed. 

(1) 43 Ind. Cas..225; 41 M, 136; 22 M. L. T. 334: 33 
M. L. J. 515; 6 L. W. 617; (1917) M. W. N. 785. 

“Page of 41 M.—[Ed.] e 
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ALLAHABAD HIGH COURT. 
Szconp CIVIL APPEAL No. 1129 or 1923. 
April 29, 1925. 
: Present:—Mr. Justice Sulaiman. 
Sheikh JORHAWAN AND oTHERS— 
PLAINTIFFS—APPELLANTS 


VETSUS 
Tas MUNICIPAL BOARD, GORAKHPUR 
— DHRFUNDANT— RESPONDENT, 

U.P. Municipalities Act (II of 1916), ss. 178, 180, 
818,319, 821-—-Sanction to erect building, refusal to 
grant—Sanction granted subject to conditions—Order, 
legality of, whether can be questioned—Appeal— 
Procedure—Jurisdiction of Civil Courts. 

The scheme ofthe U.P. Municipalities Act is that 
even if an order refusing sanction to build or imposing 
conditions subject to which sanction is granted, passed 
by a Municipal Board under s. 180.(1) of the Act, is 
_ illegal the only remedy of the person aggrieved is to 
move the District Magistrate under s. 3818 of the Act. 
Ifthe District Magistrate refers the matter to the 
High Court under s. 3190f the Act, he would abide 
by its decision. But if no such reference is made 
and an order is made by the District Magistrate 
confirming the orderof the Municipal Board “that 
order is final and cannot be questioned in any other 
manner or by any other authority by virtue of the 
provisions coutained in s. 321 of the Act. A Civil 
Court has, therefore, no jurisdiction to question the 
legality of an order passed bya Municipal Board 
under s. 180 (I) of the U. P. Municipalities Act which 
has been confirmed by the District Magistrate under 
s. 318 of the Act. [p. 815, col. 1. 

Second appeal against a decree of the 
District Judge, Gorakhpur, dated the 5th 
of April 1923. 

Mr. A. Sanyal, for the Appellants. 

Mr. Mushtag Ahmed, for the Respondent. 
. JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for a declara- 
tion that the plaintiffs have a right to 
set up door-leaves or a gate in the eastern 
wall of an enclosure newly constructed 
and to build a house on the open space 
inside the enclosure. The suit is in sub- 
stance to challenge the refusal of the Muni- 
cipal Board of Gorakhpur to grant permis- 
sion to build the constructions or to put 
door-leaves in an archway. 

The suit has been dismissed by both the 
Courts below on the preliminary ground 
that itis barred under the provisions ofs. 321 
of Act IT of 1916, ae | 

It appears that the plaintifs applied to 
the Municipal Board for permission to build 
an enclosure round their land and to make 
certain constructions. They also wanted to 
have door-leaves set up in the entrance on 
the west side. A report was called for 
by the, Building Sub-Committee which 
recommended the. grauting of the ap- 
plication partially. The Board however 
by its.resolution refused to grant any 
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sanction to build on the open space 
inside the enclosure and also granted 
permission to build the western wall provid- 
edan open entrance is left on that side. 
The plaintiffs appealed to the District 
Magistrate who confirmed that order. An- 
other futile attempt was made to move the 
Commissioner but he declined to inter- 
fere. After their failure the plaintiffs have 
instituted the present suit. — ; 

[I propose to consider separately (1) the 
refusal of the Municipal Board to grant 
sanction to make constructions an the land 
and (2) their granting sanction to build the 
western wall subject to there being an open 
archway, 

As regards the Board’s refusal to grant 
sanction to build I am of opinion that the 
suit is not at all maintainable. Under s. 180, 
sub cl (1) the Board has subject to the 
provisions of any bye-law power either to 
refuse to sanction any work of which notice 
has been given wnder s. 178 or may sanction 
it absolutely or subject to certain directions. 
It cannot be denied that in this casea 
notice under s.178 had been given by the 
plaintiffs to the Municipal Board. Acting . 
on the supposition that the land sought to 
be built upon was a part of a grave yard the 
Board refused to grant sanction. Itis im- 
material whether the reasons forthe refusal 
were sound ornot. The Board had powerto 
refuse the sanction. Its refusal was by no 
means ultra vires, The remedy of the ap-.. 
pellants, of which they availed, was to move 
the Magistrate under s. 318. The Magistrate 
confirmed the order of the Board so far as 
the refnsal to build the house was concern- 
ed. That order is final and cannot be 
questioned in any other manner or by any 
other authority at all. It is noteworthy 
that under s 87 of Act I of 1900, which 
was the section corresponding to the present 
s. 180 there was a proviso that the Board 
shall not refuse to sanction the erection or 
re-erection of such buildings except on 
certain grounds. No such’ proviso is to 
be foundin s. 180. This obviously means 
that the Board now has a wider power 
to refuse sanction. Whether the refusal 
was proper or improper, it cannot be ques- 
tioned in a Civil Court. 

As tothe question whether the Board 
could grant sanction conditionally, the main 
trouble has arisen owing to the fact that 
the Municipal Board of Gorakhpur has not 
taken the trouble to pass any bye-laws 
under the new Act (II of 1916) Under 


. of whatsoever kind 


(88 I. G, 1925} 
s. 87 of the old Act I of 1900 Boards 
are empowered to issue written directions 
which they may deem fit to issue in res- 
pect of all or any of the six matters men- 
tioned therein. The written directions had 
to be confined to those matters and a Board 
would be acting ultra vires if it was issuing 
written directions beyond the scope of that 
section. Under that Act certain directions 
were issued purporting to bein respect of 
the matters enumerated in sub-cls. 1 to bol 
old s. 87. In direction No. 18 it was provided 
that the Board “shall also have power to give 
sanctions on spevial terms for any erection 
or re-erection withont regard io the afore- 
said rules.” This obviously was beyond 
the scope of the authority given to Boards 
unders 87 and I would have considerable 
doubt in holding that this direction was 
not ultra vires. A Board cannot exercise its 
extra powers by issuing directions which 
a not authorised by any provisions of the 
aw 

Under the new Act, it is perefectly open 
to Municipal Boards under s. 298, List I. 
sub-cl. (h) (i) to make bye-laws prescrib- 
ing, with reference to the erection or re- 
erection or alteration of buildings or any 
class of buildings, the materials and method 
of construction to be used for external 
walls. Furthermore they have power to 
make a bye-law under cl? (i) regulating in 
any manner any buildings provided for 
‘in this Act, the erection of any en- 
closure wall etcetra or other structure 
and nature on 
any land within the limits of the 
Municipality. They could also issue direc- 
tions in respect of all orany of the matters 
mentioned in sub-head (h) of heading (A) 
ofs. 298. Thus if a Municipal Board were 
to pass the requisite bye-laws it would have 
very wide powers to control the construc- 
tions of buildings within the Municipal 
area, The unfortunate circumstance.in this 
case is that the Municipal Board of Gorakh- 
pur is not up to date and has not taken the 
trouble to pass any bye-laws under the new 
Act. I postponed this case for a month 
in order-to enable the learned Vakil for 
the Municipal Board to obtain the bye-law 
under which the Municipal Board had pro- 
fessed to act. All that has been supplied 
to him isacopy of the general directions 
issued under s. 87 of Act I of 1900. I 
have already said, that direction No. 18 
went beyond the scope of the provisions 
of s. 87 of theold Act. Under the directions 
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then issued the Municipal Board did not 
expressly lay down any direction regulat- 
ing the construction ofexternal walls. Iam, 
therefore, unable to find any bye-law.or 
direction which would entitle the Board 
toimpose conditions on the building of 
the external wall. 


At the same time I must hold that the 
present suit is not maintainable. Jf the 


order passed by the Board was illegal then 


the only remedy of the appellants was to 
move the District Magistrate under s. 318, 
Section 319 provides that ifany question as 
to the legality of the prohibition, direction, 
notice or order arises the Magistrate may 


refer the point to the High Court for decision. 


Section 321 then goes on to provide that no 
order ordirection referred to under s. 318 
shall be questioned in any other manner or 
by any other authority than is provided 
therein and that the’ order of the appellate 
authority - confiiming, setting asidé or 
modifying any such order or direction 
shall be final. It is obvious that the 
scheme of the Act is that even if the 
order passed by the Municipal Board 
is illegal the only remedy of the person 
aggrieved is to move the Appellate Court. 
lf the Appellate Court refers the matter to 
the High Court it would abide by its de- 
cision. Butif so such reference is madé and 
an order is passed by the Appellate Court 
that. order is final and cannot be questioned 
in any other manner or by any other<author- 
ity. Itseems to me that the order passed 
on appeal by the District Magistrate was, 
therefore, a final order which a Civil 
Court has no jurisdiction now to ques- 
tion. 


It has been contended on behalf of the 
appellants that this case raised a question 
of title inasmuch as ihe refusal of the 
Municipal Board was based on the sup- 
position that the land was a grave-yard. 
In my opinion no question of title at all 
arises. Even if the land belongs to the 
plaintiffs the Municipal Board had jurisdic- 
tion under s. 180 of the Act to refuse to 
grant. sanction for building ahouse on it. 
That sanction cannot now be questioned 
in this suit. As regards leaving an open 
archway in .the western wall no question 
of title, of course, arises. That condition was 
imposed for the convenience ofthe public 
in order that they may have an access 
to the tombs inside. The result is that 
this appeal fails and is dismissed with 


a 
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éosts inclúding in this Court fees on the 
higher scale. 
sy ee 


» 


Appeal dismissed. 
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LAHORE HIGH COURT. 
Frrst CIVIL APPRAL No. 1632 or 1920. 
i December 16, 1924, 
~ Present:—-Mr. Justice Abdul :Raoof and 
Mr. Justice Jal Lal. 


-HUSSAIN SHAH—DEFENDANT-—ÅPPELLANT 


VETSUS 
GUL MUHAMMAD—PLAINTIFE— 
RESPONDENT. 
Custom ‘versus: Muhammadan : Law—Alienation— 
Mughals Barlas of- Qadian, District 


’ follows the same rule as regards alienations as well. 
fp. 818, col. 2J] 

In matters of alienation the Mughals Barlas of 
Qadian in the Gurdaspur District are governed by ` 
', Muhammadan Law and not by custom. [ibid. | 

“The literal meaning of the word takia ‘ ig. resting 
- place.” In common parlance a takia means the 
resting place ofa fakir. The word “fakir” doves not 
“mean a “beggar” as is commonly understood, but it 
“means a “holy person’ "who has relinquished the world 
and devotes his time to imparting religious instruc- 
tions.to his disciples -and others. ‘lhe takia is the 
_ place where he usually resides and imparts such 
. instructions. [p. 819, col. 1. 

JA takia isan institution recognised by law ad a 
‘ grant of endowment toa takia is as valid a wakf as 

. one made to a khankah, a dargah or a mosque. [ibid] 

Takia Kamaldinwala in Qadian in the Gurdaspur 
. Distr ict isa religious or quasi-religious institution 
and is a valid object of wakf according to Muham- 
“madan Law. [p. 819, col.2.] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Gurdaspur, 
, dated the 30th March 1920. - 

Messrs. Ghulam Mohi-ud-Din and ‘J agan 


| ~ Nath Bhandari, for the Appellant. 


“Mr. Zafarulla Khan and Mr. Abdul 
Rashid, for the Respondent. 


td UDGMENT.—A preliminary objec-. 
tior taken on:behalfof the respondent that 


~- the memorandum of appeal was insufficient- 
‘ly stamped was disposed-of by us at the 


‘under s. 149, O. P. ©., 
difference in the Court fees and proceeded - 


commencement of the hearing.. We were of 
‘opinion: that the -insufficiency was very 


“small and was due to an error in calculation - 


‘and, therefore, holding thatthe mistake was | 
a bona fide one we permitted the appellant 
to- make-good the 


to hear the appeal on the merits, 
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Gurdaspur, ° 
whether follow custom—Muhammadan Law— Waki. 
- ~- Takia, whether valid object of wakt. 

The fact that in matters of succession -a party’ ’ 
follows custom does not - necessarily show that it: 


, [88 1. O. 1928) 
In order to understand the, case the fol- 
lowing. pedigree will be useful :— 


ATA MUHAMMAD 
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Ghulam Qadar . Ghulam Ahmad. . 
Sultan ‘Ahmad * : a 
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The- plaintiff: Gul. Micha ad ‘instituted: 
‘this':suit ‘rethes Cotirtéof the Subordinate 
Judge, (Gurdaspur on Sth: Octaber:.1918, 
' praying for a decree for-possession. of: 82 
kanals and l marla of-land. The Subordi- 
“nate Judge dismissed the suit in. respect 
of 23 kanals ‘and 3.marlas: and granted a 
deéree for “possession. Ob 53 kanals: -and 8, 
marlas. 

The defendant: TE and the plaintiff 
has filed ‘cross-objections™.in respect ‘of the 
23 kanals and 3 marlas. ` 

: The entire land in'dispute:was recorded 
in the -Record of ‘Rights ‘prepared -at:-the 
Settlement of -1890-91 as owned’ by Imam 
Din, Nizam :Din“and Kamal. Din in equal - 
shates but under thé: actual. cultivation of. 
Kamal Din. 

In the: Record of Rights prepared: at the 
Settlement of 1910-11 it was entered as 
owned’ by takia Kamal.-Din- under the 
management of Kamal Din. In the jama- - 
bandi papers for 1915-16 the. a was as 
follows:— 

- “Gul Muhammad, opid son of + Imam 
Din and ‘son of Nizam ‘Din, 19 kanals ‘and 
19 marlas; takia Kamal:Din under the man-. 
agement of Hussain Shah, disciple of Kamal 
Din, 62 kanals and? marlas”, a 


By virtue of a mutation’ sanctioned on 
28th August 1894 Imam. Din relinquished 
his shdre in the whole ` land in’ dispute 
in favour of. Kamal Din in exchange for 
other land given to him by Kamal Din. 
Thus Nizam: Din remained the owner of a 
grd share and Kamal Din became owner of 
grds share.in the land in dispitte. 

By means of a mutaiiðn. sanctioned on 
the 6th January 1894 Nizain Din and Kamal 


— 
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Din. made a gift of 23 kanals and 3 marlas 
gut of the land in suit to takia Kamal Din 
under the management of Kamal Din. 
Pir Shah, disciple of Kamal Din is entered 
as. cultivator of this land i in the mutation 
entry, 

‘By a mutation sanctioned on 15th Feb- 
ruary 1901 Nizam Din confirmed an ex- 
change ofhis ird. share in the remaining 
land made by “him six years before with 
Kamal Din. Thus Kamal Din became the 
sole owner of the 58 kanals and 8 marias 

On 3lst December 1907 Kamal Din 
transferred rds of 58 kanals, 8 marlas to 
takia known as Kamal Dinwala and on 
39 January 1910 he transferred the remaina- 
ing rd to the same takia. 

[naim Din died on 3rd July 1903, Nizam 
Din died on Isth June 1910 and Kamal 
Din died in January 1316. The last named 
died sonless. Nizam Din had only one son 
Gal Muhammad, the plaintiff, who was 
adopted by Imam Din. 

Hussain Bakhsh or Hussain Shah, de- 
fendant, a disciple’ of Kamal Din, became 
the Sajjadanashin of takia Kamal Din 
after his death, The allegation of the 
plaintiff is that he is the heir to the pro- 
perty left by the three brothers named 
above, and that the land in suit did not 


belong to the takia as there was no such. 


takia and also because the takia was nota 
proper subject of wukf under the Muham- 
madan Law. It was further asserted that 
Kamal Din was not competent to make a 


: valid gift of ancestral land as his powers 


of alieiation were limited under the Cus- 
tomary Law. On the death of Kamal Din 
19 kanals and 9 marlas of the land were 
entered in the name of the plaintiff bnt 
the entire area remained inthe possession of 
the defendant. 

The aucestral nature of the land is not 
denied before us, but it is asserted that 
Kamal Din was not governed by the Cus- 
tomary Law in the matter of alienation of 
land and it was further alleged that the 
takia Kamal Din was a proper subject of 
wakf under the Muhammadan Law. These 
were the only two points that were argued 
before us at length by the learned Counsel 
for the parties. 

The most important question for decision 
undoubtedly is whether the family of 
Kamal Din is governed by the Customary 
Law or ‘by thes Muhammadan Law in the 
matter of alienation of ancestral land, 

After examining the parties, the Sub- 


ag 
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ordinate Judge placed on the plaintiff the 
burden of proving that the family was 
governed by custom and came to the con- 
clusion that the burden had been discharg- 
ed. 


The home of the family isin Qadian in. 
Batala Tahsil of the Gurdaspur District. 
It appears that at one time the head of 
the family exercised ruling powers and 
that the village was founded by the ans ` 
cestors of the plaintiff, t, ey the Mughal 
Barlas. The land in suit is situated in 
Qadian, None of the members of. the. 
family have been known to actually cul- 
tivate land. Imam Din was a Risaldar in 
the army and after his retirement became 
the Pir or religious head of sweepers: 
Nizam Din was a Sub-Inspector of Police 
aud retired after more than 20 years’ ser- 
vice. Kamal Din was a Hakim betore he 
became the Pir or head of thé Naushaht 
sect. Mirza Ghulam’ Ahmad was ib 
Government service and then became the 
head ‘of the well-known Ahmadia sect 
and Sultan Ahmad was an Extra Assistant 
Commissioner in the Punjab. 

Mirza Ghulam Ahmad admittedly follow- 
ed tne Muhammadan Law and his estate 
on his deathin 1908 was divided among 
his heirs according to that law. It was 
sometime about I885 that Mirza Ghulam 
Abmad and Kamal Din both adopted ‘holy 
orders’ and ceased to have any connection 
with secular affairs. 

Before 1835 a greater portion of land in 
Qadian had passed out of the family of 
tue Mughal Barlas into the hands of the 
Mughal Chogattas by sale Since 1885 a 
number of alienations including gifts, sales, 
mortgages and exchanges have taken place 
iù the Village but none are proved to have 
been’ challanged in the Courts ‘or other- 
wise. Thus the village is now owned by, 
different castes, e. g., Mughal'Barlas, Mughal 
Cuogattas, Arains, Pathans, Jats, Sayyads, 
Biloch, Kazi, Khatris, ete., and there i is no 
compact villag ge community or a compact 
section of village community, 

P. W. No. 3 Ratigue Beg, a maternal 
uncle of the plaintiff aa P. W. No.4, Imam 
Din, clearly stated’ ia cross-examination 
that the Mirzas had been making aliena- 
tions of land and none had so far been con- 
tested. 

We are of opinion that the above facts 
clearly establish that in the matter of 
alienation of land the Mirzas, 1. e. the 
descendants of Ata Muhammad, follow the 


“8i8 
“Muhammadan-Law and not thé Customary 


Law. - oe l’ 

The learied Subordinate Judge has re- 

férred to some evidence in his judgment 
in support of his conclusion on this point 
and this. evidence we now proceed to 
examine. - 
-- Fhe -first - piece of evidence reférred to 
‘by- the learned Judge is the record of the 
‘questions and answers attached to the Settle- 
ment -Record of 1910-11. But on reference 
to this document we find that it relates 
“to the Gurdaspur Tahsil and not to the 
Batalla Tahsil with which we are here con- 
cerned. The Qanungo on the other hand 
definitely states in his report that there is 
no entry in the Riwaj-i-am prepared in 
1910-11. relating to Batala Tahsil as to cus- 
tom followed by the Mughal tribe in 
matters of alienation and succession by 
daughters. Reliance is then placed on three 
documents, Exs. P-3, P-6 and P-8. The 
first’ two are described as relating to gifts 
made by some members of this family 
but which were declared invalid on being 
contested. We have examined both the 
documents and. find .thab in both cases 
attempt was made by certain persons to 
get the land left by deceased members 
of the family mutated in their favour on 
the allegation that the deceased had made 
gifts in their favour before death, and that 
in -both cases the heirs of thé deceased 
proprietor had objected to the mutations 
on the ground: that no gifts had been made. 
No question as to the validity of the gifts 
on the ground of incompetency of the al- 
jeged donors was raised. The Revenue 
Officials holding that there was no evi- 
dence in support cf the alleged gifts de- 
clined to sanction the mutations. We fail 
to see how these mutations can be held to 
support the contention of the respondent. 
On the other hand we consider. that they 
might with advantage be relied upon by 
the appellant to show that the right of the 
alleged donors to make the gifts was not 
questioned. 

Exhibit P-8 relates to the claim made 
on behalf of a minor daughter, aged three 
years, to succeed to his father’s estate. 
A nuntber. of owners supported her claim 
but the reversioners claimed that the minor 
was living with her maternal grandfather 
whoit was alleged would misappropriate the 
property of the minor, but ultimately some 
-land was transferred to the daughter asa 
result of a gompromise made between the 
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parties. This instance is quoted to show 
that among the Mughals datghterg are 
excluded. Wedo not think that the facts 
stated above establish anything of the sort. 

Another document is referred to by the 
learned Judge in his judgment, e. g., a 
printed copy of the Riwaj-t-am of 1865. 
“No such document is on the record and none . 
was produced before usand we are unable 
to express any opinion on it. 

The learned Counsel for the respondent 
relied on another circumstance which per- 
haps is the strongest piece of evidence in 
his favour. He pointed out that there were 
five recent instances in this family where 
widows, sisters and daughters had been 
excluded from inheritance though under 
the Muhammadan Law they would be 
entitled to succeed. He has further 
shown that there have been two adoptions 
in the family which is an institution foreign 
to the Muhammadan Law but recognised by 
the Customary Law. | 

We have given full consideration to this 
argument, but do not consider that the facts 
relied upon can materially affect our decision 
in this case. In-the first instance the two 
adcptions were evidently made with a view 
to keep out female heirs and, therefore, we 
are really left with the five instances of ex- 
clusion of such heirs. Then we find that in 
the Record of Rights prepared at the Settle- 
ments of 1852and 1865 femaleheirs are enter- 
ed as co-sharers in the land in suit. The idea 
to exclude suéh heirs, therefore, appears to be 
of comparatively modern growth. Noexclu- 
sion, after contest, of the females has been 
proved and it is quite possible that there 
were some other good reasons for their not 
claiming the inheritance: and lastly, the 
fact that in the matter of succession the 
parties follow custom does not necessarily 
show that they follow the same rule as 
regards alienations as well. If enquiry is 
instituted it will be found that in a number 
of families admittedly governed by the 
Muhammadan Law, females donotclaim and 
do not take a share in the estate, 

We hold, therefore, that there is a great 
preponderatice of evidence in favour of the 
view that in this family of the Mughal 
Barlas right of alienationis governed by the 
Muhammadan Law and not by custom and 
in coming to this conclusion we have also 
been infiuenced by the conduct of the two 
brothers of Kamal Din in exchanging lands 
with him and in joining with him im the gifts 
made to the takta, 
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“A number of authorities were quoted at 
the ` Bar by the learned Counsel -for the 
parties but we do not propose to notice them 
in detail here as in our opinion the decision 
of each case depends upon a multitude, of 
circumstances proved therein and 
general principles which guide the, Courts 
in deciding such matters are too well-recog- 
nised to need repetition. 

Keeping those principles in view we had 
to apply our mind to the fasts and circums- 
tances proved in this case and then to de- 
termine the issue involved. We have done 
so and arrived at the conclusion already in- 
dicated. 

The next contention-of the learned Counsel: 
for the respondent was ` that. the. takia 
Kamal Dinwala was not an institution which 
could be.the object of a valid wakf under 
the Muhammadan Law. He also,. rather 
feebly, contended that the appellant was ‘not 
in fact a disciple of the late Kamal Din: or 
the Sajjadanashin of the takia. There is 
ample evidence on the record to show that 
the appellant is a disciple of Kamal Din 
and also the Sajjadanashin of the. takia 
in question. The main argument, however 
of the learned Counsel was that a takia was 
nota religious or a quasi-religious institu- 
tion and was not recognised as such by the 
Muhammadan Law. The literal meaning of 
the word takia is “resting place’, In com- 
mon parlance a takia means the resting 
place of a fakir. The word “fakir” does not 
mean a “beggar” as is commonly understood, 
but it means a “holy person” who has’ re- 
linguished the world and devotes his time 
to imparting religious instructions to- his 
disciples and others, The takia isthe place 
where he usually resides and imparts such 
instructions. A full description and nature 
ofa takia is to be found at pages 415, 428 
and 433 of Ganpathilyer’s Law relating to 
Hindu and Muhammadan Endowments. 
It is there stated that the place of abode of 
a fakir is called a takia before he attains 
sufficient public importance, and that when 
a fakir attains sufficient public importance 
and a large number of disciples begin to get 
round him and lodgment is provided for 
such disciples, then the placeis called a 
khankah and then if the fakir on his demise 
is buried in the khankah it becomes a dargah, 
and further that the takia is itself an insti- 
tution recognised by law and a grant of 
endowment to th8 same will ‘be as valid a 
wakf as to a khankah, a dargah ora mosque. 
We entirely agree with the opinion of.the 
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learned author: “It 48° quité ċleär.fřom the 
evidence on: the record ‘that Kamal Din had 
become a fakir sometime between 1885 and 
1890, and that he had‘a:nuniber of disciples. 
wha réceived religious. instruetions from 
him. - He: was-in fact the‘ Head of ake. 
Naushahi sect of the fakirs. On his death 
he was buried-ih-the-grotinds attached to 
the takia and so were his twobrothers Nizam 
Din dand Imam Din. The fact-that the taka 
was intended to be'a -religious institution, 4 
and-became areligious institution, 16 fur ther’ 
supported by the . statements that. were: 
made by. the: donors of the tands to the takta» 
on two occasions, : ee 

“On the 5th pf’ Tirany 1895 Nyaa: Din. 
and Kamal Dir are recorded to have: stated: 
as follows: —“Land. measuring’ 23 kanals: 3 
marlas hag been attached “to: _the takia: 
The manager of the’ takia will enjoy the 
produce, , He shall’ Have: no right to effest 
a sale or a thortgage. The manager. stall 
pay the Government revenue. The manag 
ing gadinashin ‘of the Naushahi_ sect ‘Shall 
be the manager of the takia.” ; 

Then on the ‘30th January 1910, Kamal 
Din is recorded to have made the following 
statement:—‘That the entire land might bd 
entered in the name of the takia known ‘as 
Kamal Dinwala. The gift has been made 
by way: of religious endowment, “Hence thé 
mutation entry shoüld be sanctioned. "The 
words used i in the vernacular are “ghatrar< 
mazhab. ` 

This leaves not the: least doubt that it wad 
the intention of Kamal Din and his brothers 
that the takia should be a religious institu- 
tion and that fill effect was given tó: this 
intention by the continued use of the takia 
for purposes for which it was established‘ 
We hold, therzfore, that the takia 
Kamal Dinwala was a religious or quasi- 
religious institution,-and as such was the 
object of a valid wakf according to Muham- 
madan Law, and that the land in dispute 
is wakf property attached to the takia, and 

as such does not descend to the personal 
heirs of Kamal Din, Nizam Din or Imam 
Din, but to the sajjadanashin of the takia 
who i is the appellant in this case. 

Asa result of the above findings we accept 
the appeal and dismiss the plaintiff's suit 
with costs throughout. The cr oss-objectiong 
are dismissed with costs. 


Z.K.. Appeal accepted, 
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PATNA HIGH COURT. 
APPEAL PROM’ APPELLATE DEORik NO, 604 
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Apr il 6, 1925. 

Presenti—Mr. Justice Kulwant Sahay. 
GANESH LALL—DEFENDANT—APPELLANT 
versus 
BISESAR PANDEY—Ptaintirr— 
RESPONDENT. 

Appeal, second—Finding of fact--Uis-reading of 
documentary, evidence--Document, of ‘title, construc- 

tion, f—Question t of law. 

Tha construction of a document which is a docu- 
ment of titls and forms th3 basis of’ the plaintiff's 
claim is a point of. law-which can be gone into in 
second appeal. [p. 620, col. 2 j 

Where a finding of fact arrived at bya Court of 
first. appeal “is” ‘based on @ ‘piece of a ddcumen- 
tary: eviderice which’ has ‘been completely mis-read by 
the Gourt, the dadiné is not binding in second, 
appeal. [p. 821, col. 1 

Appeal from, a decision of the Subordi- 


nate Judge, Patna, dated the Sth June 
1922, reversing that of the “ Additional 
Munsif, Patna, ‘dated the 6th March 1922. 


essra” P. C. Manuk and Anand Prasad, 
for the Appellant. 
Mr, N. N. Sen, for the Respondent. 
JUDGMENT.—This is an appeal on 
pelisti att the defendant and arises out of a 
gui brought by the plaintiffs respondents 
fora declaration that the defendant has no 
tight to, open doors on the south of his 
house marked K in the sketch map, filed 
with the plaint ona lane marked E in the 
map, onan allegation that the said lane 
was the private property of the- plaintiffs 
and of the owners of the houses marked 
B and C in the sketch map. 
"The defendant denied the ae of the 


ag to 


ie es, at He points pan G 
TH in the sketch map towards south 
of his opening on the lane 


The learned Munsif found that the plaint- 
iffs had got no'right to the soil of the lane 
and ‘that ‘they bad only a right of way over 
it. He was of- opinion that the lane was 
not a public lane as alleged hy the defend- 
ant but that if was a blind lane terminat- 
ing ‘at the southern extremity of the house 
marked A in the map. He held that the 
lane “was not a private lane of the plaint- 
éffs only but that the defendant had also 
the righb to use it. He accordingly refused 
to give a decree to the plaintiffs restraining 
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the defendant from opening his doors at 


the points G and’ H “dnd dismissed the 


suit. 

On appeal the learned Subordinate Judge 
has ‘decreed the suit and has made a 
declaration that the défendant has no right’ 
to open the doors at thé points G and EŒ 
or to open any other door into the lane 
marked E inthe map which he declared tó 
be the private lane of the owners of the 
houses A B and C in the sketch map filed 
with the plaint. 

Against this decree the defendant has 


. come up in second appeal to this Court. 


It is contended on his behalf that the 
learned Subordinate Judgé has made a 
mistake of record in considering the docu- 
mentary evidence in the case and has also 
put a wrong’ ‘construction ‘upon “Es. 5 
which is the title-deed of the plaintiffs. 

On referring to the sketch map, filed with 
the plaint, it appears’ that the plaintiffs’ 
house marked A lies to the east-:of the 
defendant's house marked F. South of the 
plaintiffs’ house is the house of Mahadeo 
Pande marked B and to the south of 
Mahadeo Pande’s house is the bouse of 
Basant Misser marked C. Between the house 
of Mahadeo Pande and the defendant's 
house there is a lahe which is said to'be 


"a continuation of the disputed lane marked 


E lying to the south of thé defendant's 
house marked F., 

The Iearned ‘Subordinate Judge agrees 
with the Munsif that the oral evidence 
with regard to the ‘ownership of the lane, 
is not satisfactory ; but he was ‘of opinion 
that the documentary: evidence adduced by 
the plaintiffs was distinctly in favour of 
the plaintifis and established their title to 
the lane. The first d6cument that the Ear 
ed Subordinate Judge considers is Ex. 5 
a kabala dated the’ 30th August, 1572, 
This is a title deed of the plaintifis abd 
the construction of this document is a point 
of law which can be taken in ‘second appeal. 
By this’ kabala (Bx. 5) Mahadeo Pande, 
the owner of the house marked B, sold 8 
portion of his house to the ancestor of the 
plaintiffs.’ That portion has now. been 
amalgamated with the plaintiffs’ old house, 
and “the héuse* marked A in the sketch i is 
the old house of the plaintiffs amalgamat- 
ed with a ‘portion of ‘the ‘house B pur- 
čhaşeđ under Ex. 5. The lear ned Subordi- 
nate J udgeé refers ‘to the eastern ° boundary 
of the ‘portion’ sold’ by Ex: 5° which 
was stated tö be thé house of one Doman 
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and from this he inferred that there Was 
no lane to the east of the plaintiffs’ house 
as alleged by.the defendant. He then refers 
to a description in the kabala, Ex. 3, to 
the ‘effect that the main entrance ‘of the 
portion of the house sold Tay ‘to the sonth 
and he says that this is the entrance as 
shown in the sketch ‘map as being the 
entrance of the house A. This, how-werr, 
does not show the title of the plaidtiffs ' to 
the lane in dispute and .there is no ques- 
tion of mis-constraction of this document 
and ‘the argument of. the learned Counsel 
for. the appellant that the, Subordinate 

Judge has misconstrued the title-deed 
(Ex. 5) must fail. 

The next document referred to by ‘the 
learned Subordinate Judge is a Khadsra 
marked Ex, 15 and a map ‘marked 
Ex, 14. This khasra ‘and the map were 
prepared in the ourse of a partition suit 
and it is not akhasra made aba public 
survey as stated by the learned Subordi- 
nate Judge. Item No. 211 in this khasra is 
the honse marked C in the ‘sketch map. 
This khasra Shows that the House marked 
C then belonged to one Musammat Pano 
Kuer, widow of Dwarka Pandé. There ‘are 
two ‘entries in Khasra No. 211. The flat 
entry is that of the house now marked © 
as the house of Musammat Pano Kuer of 
which’ the length, breadth ‘and ‘area are 
given in the columns provided therefor. The 
next entry runs thus: “ Goshagali for 
egress and ingress westward up to the 
road” ; and the length, breadth and areh of 
this ‘Goshagali are also given separately 
from those of the house, The learned Sub- 
ordidate ‘Judge ona reference to the map 
finds that this Goshagali‘is the lane mark- 
ed E in the sketch map which is the subjéct 
of dispute in the present'case. The learned 
Subordinate ‘Judge says that these ‘two 
documents (Exs, 14 and 15) show that 
the title tothe lane was with ‘the widow 
of Dwarka ‘Pande who was anh ‘agnate of the 
plaintiffs. Thè learned Subordinate Judge 
says that this plot No. 211 ‘is entered in 
the khasra under the column headed ’ “Jagir 
Bishanpril, ete ” In this he is eleacly wrong 
It is riot shown in the khasra under ithe 
column headed “ Jagir Bishanprit, ete.” To 
fact this particular column is left blank 
against the Khasra No. 211. Itis contended 
by Mr. Manuk that this is a mistake óf 
record and taatthe finding of the Subordi- 
nate Judge to the ‘effect that the lane in 
dispute is proved to be the Jagir Bishan- 
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prit of Dwarka Pande is baied on ‘the 
erronedus impression that it is entered a 
the‘column of “Jagir Bishanprit, ete., 

the khasra and ‘that when there is no Sach 
entry inthé khasra.. the wholé decision'6f 
the Subordinate. ‘Judge is vitiated as the 
finding is basel on a fact which is nòn- 
existant. -Furtheron in the judgment. the 
Teatned Subordinate Judge ohserved that 


‘although the Goshagali was measured as 


a pärt “of: plot No. 211 it will appear ‘that 
it, was the nikas of Mahadéo Pande ‘ana 
others and Musammat Pano Kuer could 
not obviously sell it away. Mi, Manuk con- 


| AG NA AT ? 


tends that here there is an inconsisteticy 


arte 


J indi. His fifst nding being that Pano 


‘Kier: had a'title to the ‘lane, the subsequent 
finding that she @ould not ‘sell. it Away is 
inconsistent with that finding. The plaint- 
ifs case wis that the lane in dispute 
was the barhmottar land belotging to 
‘their ‘ancestors and to themselves and the 
learned Subordinate ‘Judge has found that 
this allegation is correct under the mis-con- 
ception ‘that it ‘is described ih the kHasra 
under the colutin of “Jagir Bishanprit, 
‘ete.” There being ‘tio such entry in the 
khasra thie nding ofthe learnéd, Subordi- 
nate J ndge cannot be sustaindd indsmuch 


‘a8 itis based on b mis reading of ‘the ‘hasia, 


This khasra (Ex. 15) was a very Tm 
portant: piece'of ‘evidence in the case ‘and 
the ‘léavined Subordinate Judge relies upon 
it very strongly ; and one does not know 
what would have béen his decision if he 
had read the khasra correctly. 

The documents marked Exs. 13 and 7 
which are next considered by the learned 
Subordinate Judge'do notproye the plaint- 
iffs’ title fothe Tane; .they only show that 
the Jane was the nikas or. passage of egress 
and ingress of the houses of Mahadeo Pande 
and others. è learne@ Subordinate Judge 
himself observes that the docynients Exs. 
7, 17, 8. 11 and 12 referred to him do not 
prove the ownership of the lane to belong 
to the plaintiffs. As regards the ‘sale- deed 
(Ex. 19) the Jearned Subordinate Judge 
refers to, the eastern houndary thereof 
which is shown as Galimai nala Bisessar 
Pande. This is the deed hy which ‘the 
defendant ‘purchased the house ‘marked P., 
Bisesar is one of the plaintiffs in this ‘case 
‘and ‘from the description of ‘the èästern 


boundary of the house marked F the learn- ’ 


ed Subordinate Judge comes to the conclu- 
sion tnat the lane in dispute belongs to 


 gorrectly, 
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isena Yee - It ds, E pointed : out 
anuk:that-the lane. there referred 
oe ee lane to: thè- east: of. the- house 
‘marked. F which -is-not in dispute: it the 
“pregent, case, “The. dispute ‘relates. to .the 
Jane. dying tothe south of. the house mark- 
ed, F and. “the descriptiqn of ‘the Fass 
„boundary. -in . this: deed (Ex. 19), : 
merely. gali amad-raft, 1. e; a lane which P 
sa. passage. for . ingress and egress. This 
-does. not. ‘show, that: the lane: in dispute 
‘belongs to Bisesar Pande and the different 
descriptions , Of: the . eastern and- 
Southern boundaries in the same document 
are remarkable... . writs : 
. There -isthus a.serious errorin n the judg g- 
mént of -the Subordinate J udge-as regards 
Ex.. 15.-and as I have. said: it is impos- 
sible. to: say- „what the decision of the Sub- 
ordinate J udge -would.-have been if he had 
‘read: Bx.: 15. Further. he ‘has 
considered, only one of the boundaries:given 
in. Ex...19..and “has not ¢onsidered. the 
southern ° boundary thereof which: was very 
important. I am, therefore; of opinion that 
the dicision ofthelearned Subordinate Judge 
cannot be -maintained. The decree appeal- 
‘ed against . must, thérefore,: be set aside 
and the appeal: remanded: to the Subordi- 
ate „Judge for disposal afterreconsidering 
the. evidence in the case, Costs | will abide 
‘the result.. a, mes 
ee K.,. ee l l "Desiree set te - 
eee a | Case remanded. . 
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: -To entitle a tenant-in-common. to an allowarnee on A 
par tition -in equity, for the. jmprovements made by 
him on the premises ‘it is not necessary for him to 
‘show the’ assént of his co-tenants to.such improve- 
ments or a promise on their -part to contribute . their 
Share of the expense; nor is it necessary . for him to 
show a, previous request to them to, join in the im- 
provements and their’ refusal. The only good faith 
required in such. a case is-that the improvements 
should have been made. ‘honestly for the :purpose of 
improving the property and not, for the purpose of 
‘embarrassing the co-tenanis or encumbering their 
‘estate or hindering partition. Tp. 824, cols, 1 & 2.] 

- Where, however, one joint-tenant or -tenant-in-com- 
mon. covers the whole of thé estate with valuable 
improvements so that it is impossible for his co-tenants 
‘to, obtain their shares of the estate without including 
a part-of the improvements ŝo made, the tenant making“ 
“the - infprovements would“xnot be ‘entitled to. com» 
pensation therefor notwithstanding that he may. have 
added greatly: to the value of the land, inasmuch as 
‘it would be the improver's own folly to extend his 
‘own improvements over the whole estate. It would 
-be unjust to permita co-tenant at His pleasure (tó 
charge -another tenant with-the cost of improvements 
-he may not have. desired. In such a-case the im- 
‘prover stands as a mere volunteer ahd cannot, without 
the eonsetit of His co-tenants; lay the foundation for 
‘charging him. with impr ovenients. fp. 824, col. 2.) ~ 

. Where a co-tenarit :is? charged with the cost of 
‘Hapr ovements made by. - -another co-tenant, the charge 
will niot be for the pricé of the: improvements but only 
with his proportion of the- amount which at the time 
‘of the partition ‘the. improvements add-to the value 
ofsthe premises. From this amount he will also: be 
eile to deduct any sum in respect of which he 

may have a just claim" for use and occupation of 
‘his share of the property enjoyed by the co- “tenait 
making g the improvements. [p. 825, col, 2.] 

First appeal from a oa of the Sai; 
pres J udge, ` Mutira, dated - the : 30th 
J anuary'’ 1922: = 

“Mr. Asthana, for the Aopen na 

+ Dr. K. N. Katju,! for the Respondents. - 
j "JUDGMENT. -The subject-matter of - 
the dispute. in this case isa three-storeyed 
house situated in the town-of Muttra.. On 
the 20th May: 194, the site of this house 
and’: ‘certain’ mater jals: were sold by two 
separate. deeds-- of sale. The site of the 
house was sold to one Ram Chand or Ram 
Chander’ who is the ‘own brother of the 
-present-appellant Shiam Lal. The materials 
were sold toa man named Jamna Das and 
were afterwards sold by him to Ram- Chander 
the. man whose- name has just been men- 
‘tioned. ‘ The site was. sold for Rs. 400 and 
the materials for Rs 250, 

“Both. these sale deeds are PN at 
pages: ‘21-et.seg., of our record. The vendors 
were Gopal. Das and his son Piare Lal. The 
latter: was Seng for himself and for his two 
ene SONS. : 

: Th. appears that: after (hese les took place 
TS xe-built thehouse. Then ig 


-Hugleyday; sldear puitowassflad by Mitthy 
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Lal and others’ who weré.members-of the 
family of Gopal Das. This suit was brought 
in the Court of the Additional Subordinate 
Judge of Muttra, on the. allegation that the 
sales made by Gopal Das, his sons and 
grandsons were not binding inasmuch as 
the property -which had been sold . was 
joint family property. The plaintiffs alleged 
themselves to be members of a joint 
family with Gopal Das, and they, therefore, 
asked. that the deeds of sale might be can- 
celled and that Ram Chander might be 
ejected from the premises. 

~ Ram. Chander defended this suit and 
raised a variety of pleas. He denied that 
the family of the plaintiffs and Gopal Das, 
his vendor, was a joint family. He denied 


that the property was joint family property ` 


and pleaded that he had acquired the whole 
of these premises from Gopal Das. He set 
up a defence under s. 41 of the Transfer of 
Property Act and pleaded moreover that 
in no ease could he be ejected without 
payment by these plaintiffs of the sum of 
Rs. 5,000, the amount which he had spent on 
the re-erection of the house. 

_, This suit was decreed in the Court of the 
Subordinate Judge of Muttra to this extent, 
namely, that the plaintiffs were given a 
decree for joint possession of the premises. 
That decree was upheld in appeal in this 
Court by the judgment in First Appeal 
No. 199 of 1916 which was delivered on the 
2nd of January 1919. 

Mitthu Lal and his co-plaintiffs having 
thus got a decree for joint possession the 
suit out of which this appeal has arisen was 
instituted in November 1920 by Radha 
Ballabh and others, some of the successors- 
jn-interest of the plaintiffs in the earlier 
suit. The suitisa suit for partition. The 
learned Subordinate Judge has ordered the 
sale of the premises and has directed dis- 
tribution of the sale-proceeds according to 
the shares of the parties. We gather from 
the judgment of the Court below that Shiam 
Lal, the defendant-appellant now owns 
45/72 of the house. Shiam lal, it may be 
mentioned, alleged- that in a partition arrived 
at between himself and his brother Ram 
Chandar this -house had fallen to his share. 
It further appears that since the date of 
the earlier suit Shiam Lal or his brother 
Ram-Chander-had been buying.in.some of 
the -shares of the other co-tenants.- . ...-° 
~. One of the-clain§s-mtde:‘by the defendant- 
appellant Shiam’ Lalin this suit, for parti- 
tion. was that he wasentitled to claim from 
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the plaintiffs a sum of Rs. 5,500, on account 
of improvements which he had made on the 
property. The Subordinate Judge came to 
the conclusion that it might be inferred 
that he had spent ‘a sum of Rs. 5,000 on 
re-building these premises. Compensation, 
however, was refused to Shiam Lal. onth ` 
ground that he and his predecéssor Ram 
Chander were only trespassers and that he 
laid out the money at his own risk.. 

_ Itis this finding which is contested here 
and it isargued on behalf of Shiam Lal that 
the judgment of the Court below is erro- 


-neous. It is said that in these partition 


proceedings he is entitled in equity to com- 
pensation for the money he laid out in re- 
storing these premises. | 

On the other side it has been argued that 
this question of compensation is no longer 
open in view of the findings which were 
come to in the earlier suit of 1914 to which 
we have referred. - - < 

A copy of the judgment of the Additional 
Subordinate Judge in that earlier suit is to 
be found at page 27 of our record. In that 
case the learned Subordinate Judge was 
asked to hold that the plaintifis could not 
recover possession of the premises without 
paying to Ram Chander the money which 
he had “laid out in re-building the house. 
The learned Subordinate Judge refused to 
decide this question. He stated that at 
that stage it was not necessary to decide 
this issne but that subsequently in a parti- 
tion suit, if the rules of equity would allow, 
Ram Chander would be entitled to receive 
compensation for repairsand improvements 
effected by him. ‘ 

When the case came up to the High Court 
the same plea was again raised on behalf of 
Ram Chander, and this Court agreeing with 
the judgment of the Court below was of 
opinion that Ram Chander could not de- 
mand that the plaintiffs in that suit should 
pay him money for compensation as a con- 
dition precedent to their getting a decree 
for possession. 

We have considered carefully the judg- 
ments in this earlier suit and we are of 
opinion that there is no solid foundation 
for the argument that the question of this 
claim to compensation as now raised is res . 
judicata between the parties, All that was 
held in the earlier case was. that Ram 
Chander, who. was then in possession.of the 
hause,, could. not insist that the plaintiffs. 
should pay. him compensation before ‘they. 


ah, ee 


were entitled 10 get joint possession, . It 
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seems to us. that the question -of any com- 
pensation which might be allotted at the 
time of partition was Teft open in tiese ear- 
lier proceedings, 

We-have now to consider what the law i is 
regarding a claim of this kinä. We have 
been referred in-the course of argument 
to a treatise by a learned American Author, 
Freeman on Co-tenancy and Partition.” ‘Ac- 
cording to this learned author the law is as 
follows :—We quote from para. 509 at page 
678 of the book :— 

“The fact that a co-tenant has located 
upon a particular portion of thelands of the 
co tenancy and has enhanced its value by 
making improvements or by reducing it 


from a wild state to one fit for profitable. 


cultivation, is & circumstance always deemed 
worthy of the attention of a Court char ged 
with the duty of making a partition......... 
The law declines to compel one co-tenant to 
pay for improvements without his authoriza- 
tion but it will not, if it can avoid so in- 
equitable a result, enable a co-tenant to také 
advantage of the improvements for which he 
has contributed nothing. When the com- 
mon lands come to be divided, an opportun- 
ity is offered to give the” co-tenant who has 
enhanced: the value of a parcel of the pre- 
mises the fruits ‘of .his expendituré and i in- 
dustry, by allotting to him the parcel so 
enhanced in value, or as much thereof as 
represents his share of the whole tract. It 
is the duty of equity to cause these im- 
provements to be assigned to their respective 
owners (whose labour and money have been 
thus inseparably fixed on the land) so far as 
can be done consistently with an equitable 
partition.” 

Continuing in para, 510 the learned 
author quotes the opinion of the Supreme 
Court of the States of New York in the fol- 
lowinhg lan; guage :— 

“Where one tenant-is- comino lays out 
money in linprovements on the estate, al- 
though the money 80 paid does'not in strict- 
ness, constitute a lien on the estate, yet a 
Court of Equity will not grant a partition 
without first directing an account anda 
suitable compensation. To entitle the 
tenant-in-common to an allowance on a 

‘partition in equity for the im provements 
made on the premises it does not appear to 
be necessary for him to show the assent of 
his co-tenants to such improvements, or a 

promise on their part, to contribite. their 
share of the expense’; nor is ‘ib necessary for 
them to show a previous request to join ‘in 
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the improvémients and their refusal. The 
only good faith required in ‘such improveé- 
ments is that they should be made honestly 
for the purpose of improving the property 
an! not for embarrassing his co-tenants or 
encumbering their estate or hindering part i- 
tion. But if one joint tenant or tenant-in- 
common covers the whole of the estate with 
valuable improvements so that it is impos- 
sible for his-co-tenant to obtain his share of 
the éstate without including a part of the 
improvements’so made the tenant making 
the improvements would not be entitled to 
compensation therefor notwithstanding they 
may have added greatly to the value of the 
laud because it would be the improver’é 
own folly to extend his own improven ents 
over the whole estate and because it would 
be unjust to permit a co-tenant at his 
pleasure to charge another co-tenant with 
improvenients he may not have desired. In 
such a case the improver stands as‘a mere 
volunteer and cannot without the consent of 
his co-tenant lay the foundation for charg- 
ing him with improvements.” 

From the ahove statement of the princi- 
ples which govern the award of compensa- 
tion on partition it is apparent that the 
real difficulty arises in those cases where, as 
here, the property is not susceptible of phy- 
sical division. In the pre-ent instance we 
find that the house in dispute, ‘although 
of three sforers, is not a large house, and 
as the co sharers are many it “would he quite 
impossible to make any physical divirion 
of the premises and so the learned Jucge 
has been obliged to resort to the provisions 
of the Partition Act of 1893 and to direct 
a sale with the further direction that the 
sale-proceeds are to be divided between the 
interested parties, 

Tt is laid down in the above statement of 
the law that it is essential that the person 


claiming compensation should have acted 


in good faith. Inthe present case we think 
it may fairly be said on behalf of Shiain 
Lal or his predecessor that he acted in good: 
faith in the sense contemplated, that in to 
say, he made the “improvements” honestly 
for the purpose of improving the property 
and not in order te embarrass thé other 
co-tenants or to encumber their estate or to 
hinder partition. He had no such ‘object 
in view for apparently .he was ‘under. the 
impression that by the purchase made ‘in 
the year 1911 he had become the owner of 
the whole of the estate. The law as stated 
in the quotation made above Telatés to 


[881. O. 1925] 
claims for compensation on account of “ im- 
provements.” in this present case it is we 
think possible to say that the matter stands 
on a somewhat different fooiing for if care- 
fully.examined it seems to us that what have 
been called improvements in the course 
of the trial were really repairs. It is.clear 
on all hands that when the appellant's pre- 
decessor bought these premises the pro- 
perty was in ruins. There is evidence to 
show that alongtime before the purchase 
was made the house had been a three 
storeyed. house.. When Ram Chander 
_ bought in the year 191] the two upper 
storeys had disappeared, there was only the 
lowest storey and that was in ruins, and 
it is quite clear that as matters then stood 
the property was quite useless and un- 
profitable. It may be mentioned here that 
Gopal Das and the other members of the 
very large family to which he belonged did 
not reside in Muttra; some of them we are 
told residedinthe Aligarh Districtand others 
of them at Calcutta, and it seems reason- 
able to suppose and there is evidence to that 
_ effect, that these people, being absentees 
had neglected these premises and allowed 
them to fall-into decay. We find then 
that Ram ‘Chander buys these premises in 
a state of ruin and thereby becomes a co- 
tenant. He spent a sum of money in re- 
instating the premises. and making them 
fit for occupation. Having regard to all 
these circumstances we think that he may 
fairly he held entitled to some compensa- 
tion for reinstatement. He has, by the 
money be has laid out converted this 
building into something which is of use 
and which can ‘bring in profit. Jn, the 
state it stood when he purchased it was 
worth little or nothing at all. 

We have decided, therefore, that in the 
circumstances to which we have referred, 
the defendant-appellant is entitled to some 
compensation, and we now proceed to 
determine what the'amount of that compen- 
sation should be. 

There is no very definite evidence on 
_ this point on the record but in his own 
statement which is to be found at page 11 
of the record Shiam Lal stated that he had 
spent Rs. 5,000 or Rs. 6,000 in ‘restoring 
these premises. This restoration he said, 
had taken place some ten years‘ before the 
date 6n which he was giving his evidence. 
That would fix the date of the restoration in 
or about the year 1912. Obviously Shiam 
Lal wasnot able to produce any detailed 
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account of his expenditure on these parti- 
cular premises. It seems from his deposi- 
tion that at that time he built three other 
houses as well and that he had spentsome 
Rs. 25,00), in erecting all four. He called 
two witnesses Parbhu Lal and Munshi 
Abdullah, one of whom is a contractor and 
the other a sub overseer, and these men 
were examined with reference to an estimate 
which is printed at page 38 of our record 
and marked Ex. A. It may be mentioned 
here that both these men were called as 
witnesses in the earlier suit of 1914 and 
that this very estimate was produced in 
thatcase. Both these men who have some 
pretensions to be experts and who diew 
up this estimate jointly, fixed the cosis of 
re-building these premises at Rs. 5,480. Of 
course, When all is said and done this is 
anestimate only. They themselves have 
no direct knowledge of the money that was 
actually spent in re-building the house. It 
was on these materials that the Court 
below came to the conclusion that in all 
probability Shiam Lal’s predecessor Ram 
Chander had spent about Rs. 5,000 in re- 
instating the property now in dispute, and . 
all things considered, we are of opinion 
that the conclusion of the Subordinate 
Judge is substantially correct. We should, 
therefore, he prepared to allow Shiam Lala 
sum of Rs. 5,0u0 by way of compensation, but 
there is another fact which is to be taken 
into account and that isthat Shiam Lal and 
his predecessor, so far as we can see have 
had the exclusive use of these pre- 
mises for a considerable period, We do 
not know on the present state of the record 
whether the plaintiffs who are now ‘seeking 
partition have received from Shiam Lal 
any profits accruing since the time when 
they were admitted fo joint possession 
under the decree of this Court. We may 
refer in this connection again fo para. 510 
of Freeman's book where, dealing with the 
question of compensation for improvements 
the author says :— 

The co-tenant against whom thé improve- 
ments are charged will, therefore, be 
charged not with the price of the improve- 
ments but only with his proportion of the 
amount which at the time of the partition 
they add to the value of the premises. 
From this amount he will also be entitled 
to deduct any sum of which he may-have 
a just claim for use and occupation ‘of hiš 
moiety enjoyed by the co-tenant making 
the. improvements,” : 
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- We feel, therefore; that. we must allow 
these plaintiffs some set-off on account of 
the use and occupation of these premises 
by the appellant and his predecessor. No 
definite material is to be found on the 
record but we think, having regard to the 
value which is put upon the premises and 
to the probable rent which a building of 
this description would bring in, we shall 
not be doing the defendant any injustice 
if we hold that during the period of his 
occupation he has recouped himself to the 
extent of Rs. 1,000. Deducting this sum 
of Rs. 1,000 from the Rs. 5,000 just mention- 
ed we come to the conclusion that the 
appellant is entitled to compensation to 
‘the extent of Rs., 4,000 from the sale-pro- 
ceeds. The decree of the Court below, 
therefore, is modified and it is now declar- 
ed that on sale of these premises the 
defendant-appellant will be entitled to 
deduct Rs. 4,000 ont of the sale-proceeds. 
The balance can. then be distributed 
amongst the various co-owners in propor- 
tionate shares, As regards costs we leave 
the parties to pay their own costs in both 
the Courts. 
Z. K. Decree modified. 
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CALCUTTA HIGH COURT. 
Crvit RULE No. 885 or 1924. 
November 25, 1924. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravarti. 
KAILASH CHANDRA DATTA — 
DEFENDANT— PETITIONER 


versus 
SADAR MUNSIF, SILCHAR— 


PLAINTIFP— OPPOSITE PARTY, 

Company, meeting of, what amounts to-—Articles of 
Association—Share-holdérs’ meeting and passing of 
resolutions, whether meeting of Company—Recewer of 
assets of Company, when can be appointed. 
. ` The only proper ways in which a meeting ofa 

‘Oompany can be called are either by the Directors in 
accordance with the provisions of the Articles of 
Association or by the share-holders on requisition 
also in accordance with the provisions of the Articles 
of Association. A meeting ofa Company may also 
be called by a direction of the Court tothe Liquida- 
torin winding tip.proceedings. The -mere fact that 
certain persons who happen to be the share-holders 
ofa Company met together at a private house and 
purported to pass resolutions appointing Directors,.etc., 
does nos make that a meeting of the Company. For 
a meeting to be a meeting of the Company it must 
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be a meeting convened in one of the ways mentioned 
above and convened strictly in accordance with thé, 
Articles of Association. [p. 827, col. 2.] 

A Court has no jurisdiction to appoint a Liquidator 
to conduct the business of a Company except in a, 
debenture-holders’ action when the business and. 
assets of the Company have been charged with the 
payag of the claims of the debenture-holders. [p. 828; 
col, 1. 

Rule against an order of the -Munsif, 
Silchar, dated the 27th June 1924, 

Mr. S.R. Das, Advocate-General, (with: 
him Babus Govinda Chandra Dey Roy,. 
Narendra Kumar Bose, Hemendra Kumar 
Das and Hiran Kumar Roy), for the}Peti- 
tioner. l : l 5 

Dr. S: C. Basak (with him Babu Priya 
Nath Dutt), for the Plaintif. . 

Babu Surendra Nath Guha, Senior Govern-: 
ment Pleader, for the Deputy Commissioner. 


of Cachar. 
JUDGMENT. 
Greaves, J.— This is a Ruleseeking to 
set aside certain proceedings to which I 
shall presently refer. The facts are as fol- 
lows. Thereis acertain Insurance Company. 
called Arya Insurance Co., Ltd., which has 
its registered office at Silchar. Apparently: 
disputes had arisen with regard to the 
management of the Company and some 
time in the year 1922 one Jogesh Chandra 
Mazumdar, a share-holder in the Company 
instituted asuitin the Court of the Sub- 
ordinate Judge for a declaration that 
certain persons were no longer Directors of 
the Company. In the Course of the suit 
an application was made for the appoint- 
ment ofa Receiver to carry on the business 
of the Company and an order was made ap- 
pointing a Receiver who thereupon took 
charge of the business of the Company. 
Then ultimately the suit was decreed and 
a declaration was made to the effect that the 
defendants had ceased to be Directors of the 
Company. On the ith April 1924, the 
Subordinate Judge directed the Receiver 
to hold a meeting of the share-holders to 
pass accounts and deal with other matters. 
On the 28th April in the same year .the 
Receiver “issued a notice calling a meeting 
of the Company on-Sunday the 18th May 
at 8-30 in the morning at the registered 
office. On tha 15ih May the same gentle- 
man who had sued in the Court of the 
Subordinate Judge instituted a suitin the 
Court of thé Sadar Munsif ab Silchar for a 
declaration that the petitioner before us and 
certain other person. were not competent 
to act as share-holders of the Company and 
that their.shares were invalid, No injuna: 
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tion was asked for in tle plaint, but a peti- 
tion was presented to the Munsif with the 
plaint asking for a temporary injunction 
festraining the petitioner and the other 
defendants from acting as share-holders of 
the Company. No notice was given to the 
petitioner. But one of the share-holders 
Sought to be restrained happened to bea 
Pleader inthe Court of the Sadar Munsif 
of Silchar: and then and there he was asked 
verbally to show cause on the following 
day. On the following day, that is the 17th 
May this Pleader share-holder apparently 
showed cause before the Munsif and the 
Munsif passed an injunction in a somewhat 
curious form not restraining the share- 
holders in question from voting at the 
meeting which would have been the natural 
order to make but restraining the Company 
who was defendant No. 22, from holding 
a meeting until further order. The Re- 
ceiver appointed in the Court of the Sub- 
ordinate Judge was not a party to the suit 
in the Munsif’s Court, but notice was given 
to him forhis guidance. The other de- 
fendants who did not appear on that day 
and whohad not been served were directed 
to show cause on the 9th June. The order 
for injunction was not served upon the 
petitioner before us. Theorder apparently 
was hung up onthe door of the registered 
office of the Company on Sunday morning. 
At 8-30 a. Įm., the hour fixed for the meet- 
ing, the door of the registered office of the 
Company was found closed by those share- 
holders whocame there to attend the meet- 
ing. Onthe same day, the 18th of May, 
the petitioner and some other share-holders 
who came to attend the meeting called for 
the morning ofthe 18th, proceeded to a 
private house near by and held a meeting 
whereby they purported to appoint Directors 
and sent a copy of the resolution which 
they purported to pass to the Receiver and 
‘to the Subordinate Judge. On the 19th 
May the Receiver reported the matter to 
the Munsif. On the 2lst May the Munsif 
issued orderson the persons présent at the 
meeting held’at the private house on the 
18th May to show cause why they should 
not be prosecuted under ss, 188 and 143, 
Indian Penal Code, cause to be shown on 
the 26th of May. On the 13th June the 
Munsif purported to grant sanction to pro- 
secute under ss. 188 and 143, Indian Penal 
Code. On the 231d of June the petitioner 
got acertified copy of the order of the 13th 
dune to which I have just’ referred with a 
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view to. prefer an appeal against that order. ` 
On the 27th June the Munsif came to the 
conclusion that no order could be made 
under s. 188 of the Indian Penal Code and 
he accordingly cancelled his order of the 
13th June and directed the parties to 
adduce any witnesses they wanted to 
call on the 12th July. By the 12th 
July the Munsif seems to have awakened 
to the fact that this order was also 
wrong and that he could not on his 
own motion direct the parties to show 
cause on the 12th July and accordingly on 
that date a petition was presented by the 
plaintiff for leave to proceed against the 
present petitioner in contempt proceedings.’ 
Apparently leave was given on that petition. 
The order which is now sought to be set 
aside is the order ofthe 27th June 1224 
to which I have just referred. 

These are the facts and one has only got 
to state them to see that there has been 
error at every stage in these proceedings. 
It seems to me sufficient to say that the 
order of the 27th June 1924 cannot stand 
on the ground that the meeting that was 
held on the 18th of May was not a meeting 
of the Company and there was not, therefore, 
a breach ofthe injunction of the17th May 
even assuming that that order was properly 
passed and even assuming that it was not 
necessary to serve it on or to give notice to 
the petitioner before proceedingsagainst him 
in contempt could be taken. That] think ` 
is really sufficient to dispose of the matter. 

There are proper ways in which a meeting 
of a Company can be called either by the 
Directors in accordance with the provisions 
of the Articles of Association or by the 
share-holders on requisition also in accord- 
ance with the provisions of the Articles of 
Association. There is only: one other way 
of which I know, apart from any special 
Article of Association, that a meeting of 
a Company can be called and that is by 
a direction of a Court to the Liquidator in 
winding up proceedings. The mere fact 
that certain persons who happened to be 
share-holders of the Company met together 
ata private house and purported to pass - 
resolutions appointing Direcrors and so on 
does not make that a meeting of the Com- 
pany. For a meeting to be a meeting of 
the Company it must be a meeting con- 
vened in one of the ways to which I have 
referred and convened strictly in accordance > 
with the Articles of Association. . B 
. The result is that the order of- the 27th 
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June 1924 was wrong in toto and there was 
no ‘preach: of that order ‘as no meeting ‘of 
the Company . was held ôn the 18th of May 
1924 as the Munsif seems to have thought. 

It is not nécessary for the purposes of 
this Rule to go into thé various irregulari- 
ties ‘that are disclosed ‘on the facts “that I 
have stated. -But I must say that it is the 
first time that I have , heard of a Court 
assuming. jurisdiction to appoint a. Receiver 
to. Conduct he, business of a Company 
‘unless the Receiver . is appointed in a 
___debenture-holders’ action when the busines 
~ and assets of the ‘Company have been 
charged with payment of the claims of the 
debenture- holders. Apart from that, in my 
opinion, there, is no jurisdiction in a Court 
to appoint a Réceiver ofa Company. If it 
is necessary to protect the assets of a 
Company other means must be sought which 
are provided by me provisions of the Com- 
panies Acts. 

In the result we make the Rule absolute. 
The plaintiff- -opposite party must pay the 
costs.of this Rule. .. 

Chakravarti, Jj.—I agree. 

Z. K. Rule made avai: 


: MADRAS HIGH. COURT. . 
“CIVIL yn IS:0N PETITIuN .No:.627 or 1922. 
November 20, 1924. 

Present :--Mr. Justice Spencer. , 
OHANGA: NATH KUTTAPPA NAIR— 
PETITIONER 

a ver SUS i 
a POOPPIL alias VALAMARUDM. 
_VANIYATHER LAKS HMI VARASIAR 
_ AND OTHE S— RESPONDENTS. 

‘Civil Procedure Code (Act V of 1908), ss. 151, 152 
--Pragtice—V ariation between judgment and decree— 
Amehdment of dedree-—~Appellate Court, powers of-— 
Omission to file memo. of objections, effect of. 

Where there has been an appeal against a decree any 
order to amend the dzcree so as to make it agree with 
the judgment’ ‘should be passed’ by the Appellate Court. 


[p. 828, col. 2.] °° 
Where'a decree of the Court ‘of first instance which 


is not in accordance. with the judgment-is contirmed . 


in appeal, the Appellate Court has power even aftar 


disposal of the appeal to amend the decree sò asrto . 


bring it ‘in accor dance with the- judgment. [p. 829, col. 
liye only seecutable dears is that of the Appellate 
Court which incorporates | the decree of the lower 
Court when it confirms it. Although the mistake 
- might have been corrected by means of a memo. of 
- objection’s‘at.the time when the Appellate Court had 
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cognizance of the, case, the omission’to dọ, so w ril] not 

have the effact of taking away the plaintiff s ‘inherent 

right to have a decree in accordance with ‘the judge 
ment.passed in his favour, [ibid.] 

Muhammad Sulaiman Khan v. Muhammad Yar 
Khan, 11.4. 267 at p. 27}; A W. N. (1899) 55; 13 ‘Ind. 
Jur. 427: 6 Ind. Dee. (N. B) ‘598°and Sahdeo Gir'v. Deo 
Dutt Misir, 2)-Ind. Cas. 5); 37 A 323,13 A L. J. 449, 


relied on. 

Petition, under 8 115 of -Act V of 1908, 
praying the High. Court to revise an òr der, 
dated-the 3rd February 192°, in M: P. No, 468 
of 1921, on the file of the Court of thè- Sub- 
ordinate Judge,, South Malabar, Calicutt, 
in A. S. No. 25 of 1919, in the said Conrt 
(O. S. No. 423 of 1917, on..the file .of thie 
Court of the Additional District’ Munsif 
of Tirur.). 

Mr. P. Govinda Denon. for the Appellant. 
_ Mr, D. A. Krishna Variar, for the Re- 
spondents. 


J UDGMENT. The preliminary ‘decree 
is not in accordance with the préliminary 
judgment as in the plaint the mortgagee 
asked for the mortgaged property. to be 
sold and for payment ‘of the amount found 
to bė ‘due tò him out Of the sale-procéeds 
and the judgment of the Court was “the 
but. the 
preliminary ‘décreé, as drawn. aD; ‘did not 
provide ‘for any. payment being madé to 
the plaintiff but provided for. payment of 
the-amount found to be duéto a subsequent 
mortgagee and the balance tò the mórt- 
gagors. 

There was an. appeal | which,, ‘was ‘dis- 
missed ‘with a slight modification ds to 
the personal remedy. | 

Now the Subordi inate Tudgs, After. dis-. 
posing of ‘thé appeal, ‘has. declined to 
bring the First Court's décrée ih ‘accordance 
with the judgment. 

I think he’ was wrong in ‘thinking that hè 
had no power to amend the décree and ih 
declining jurisdiction. It was held, 
Shivlal Kalidas v. Jumaklal Nathiji Desai 
(1), and numerous other caseg.: “that where 
‘these has been an appeal any. or dêr to amend 
the .decrée so as to make it agree with 
the judgment, should be passed by the 
Appellate Court, AB ‘observed by Sir J. 
dage, C. J., in Muhammad Sulaiman Khan 

v. Muhammad Yar Khan (2 ), if thé original 
‘Court were allowed to amend its décree 
the result might be that it would become 
essentially a- ‘differ r decree from that 


(1) 18 B. 542; 9 Ind. Dec '(N. a.) 870 
(2) 1L A. 267 at p. 2714: A.W. N. ` (1899) 55; 13 Ind, 


Jur 427; 6 Ind. Dec. (x. 3.) 598, 
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which the Appellate Court intended to con- 
firm.” The ‘only -éxecutable deérée is that 
of. the Appellate Court which incorporates 
the -decree of the-lower Court’ when it 
Gonfrins it. 


öf objections ‘at the time when the Appèl- 
late - Court hdd cogniżance of tae “case. 
But this omission: will not have the effect 

of taking ‘away the plaintiff's inherent 
right. to ‘have: a decree in accordance 
With" the judgment passed in his favour 
[vide Sahdeo Gir’ v. Leo Dutt Misir (3).] 
I observe that the final decree does pro- 
vide “for pdyment of what is -declared 
diié to” plaintiff. out of the sale-procéeds, 
but as the ‘objection that, this being so, 
it “will be - “unnecessary to aménd the pre- 
liminary. deciée was not the ground’ of 
the Subordinate Judge's order déclining 
jurisdiction, “ib may “be left for considera. 
tion” When the petition for amendmeiit ‘is 
finally “dispos sed of: I set aside thé order 
of ‘tle Siberdinate Judgé and direef him 
to take the petition on file and dispose 
of it according to law. The respondent to 
pay the petitioner’ s costs of this civil 
revision pétition.” 

RA 

Z. Ky’ 
(3) 29 Ind. Cas. 50; 37 A. 323; 13 A. L. J. 449. 


Order set aside. 


ALLAHABAD HIGH COURT. 
EXECUTION First APPEAL No, 379 oF 1924. 
May 29, 1929. 
-Present:—Mr. Justice Sulaiman. 
HET RAM alias UDIT NARAIN— 
rd UDGMENT-D. kh BrUR—APPE LLANE 

versus i 


RAJA DAT PRASAD SINGH— 


` DECREE- Honpgn—Respon Dent. 

Civil Procedure ‘Code (Act V of 1908); 0. XXXIV, 
rr. 5, 10—Mortgage suit—Decree for sale—Final decree 
—Costs incurred in execution, whethér can be added 
to mortgage-money— Mortgagee, personal liability of. 

There is no provision in r. 5 of O. XXXIV of the 
C. P. C. that costs incurred subsequent to the passing 
of a final decree for ‘sale on a mortgage should ‘also 
‘be added to the mortgagé-money.’ The ‘scheme of the 
tiles is that the mortgaged ‘property is liable for 
the costs properly incurred ‘even .subsequenht to the 
préliniinary. decree,” but” it does not follow that all 
kinds‘ of ‘costs: Which are incurred after the final 
dscrés are to be added ~ to the mortgage-money. 
Rile ‘LO of the Order contemplates that when the. time 
far * final adjusting arrives ths ‘Court has to add to 
_ {he inortgaze-money such costs as havé been pro- 
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perly incurred since the decree and till the time’ of 
actual - payment, but the costs mentioned in the-rule 
are costs which are properly incurred in the suit in 
carrying out the directions contained in the decree 
and do not include costs incurred in subsequent 
objections to execution proceedings or in appeals frem 
orders passed in execution. These costs are incurred 
in proceedings separately numbered and treated as 
quite distiact and independent from the suit. itself. 
Costs awarded in subsequent proceedings or in 
appeal from such proceedings must be separately 
taxed and, realized by separate: execution against the 
mortgagor personally. [p. 830, cols. 1 & 2.) - 

Execution first appeal from a decree 
of the Subordinate Judge, Muttra, dated the 
30th August 1924. 

Mr, Gulzari Lal, for the Appellant. 

Mr. S. N. Gupta, for, the Respondent. 


JUDGMENT.—This execution appeal 
arises “under the following circumstances. 
A preliminary decree for ‘Sale was passed 
on the 4th of March 1910. This decree was 
miade final on the 30th of April 1915. In 
1917 the decree-holder put in an application 
for execution: ` After. his decree had been 
partially satisfied the execution case was 
struck off by an order dated‘the 14th’ of 


_ December 1920. The decreé-holder appeal- 


êd to the’ High Court and his appeal was 
allowed on the 27th of February 1923 and 
the case sent back to the Court ‘below 
with directions to re-admit the application 
for execution, The High Court awarded 
the decree-holder Rs, 166-8-0 as costs of the 
appeal, ° 

‘Lhe decree-holder has put his decree for 
costs in execution against the ‘judgrrent- 
debtor personally. ‘The judgment- debtor 
filed objections to this ẹxecution pleading 
that this amount.ought to be added to the 
mortgage-money and ‘realized - exclusively 
by: sale of the mortgaged property and that 
the decree for ¢osts should not be executed . 
against him personally: This objection has 
been disallowed by the Court. below, hence 
this execution appeal. 

The learned Advocate for the appellant 
contends that unde O. XXXIV, r. 10)" 0. 
P. O., it was ‘imperative on the Court below 
to add to the ‘mortgage-money the costs 
incurred ‘since the decree and before | the 
actual payment, and “that, therefore, the 
Court’ had no power to’ execute this‘ ‘decree 
against the judgment-debtor ` personally. ` 

I am. unable ‘to’ accept this | contention. 
If we look to r.4 of O. XXXIV, it will “be 
apparent that the preliminary decree which 
is to be framed i$ to direct that the amount 
realized should be applied in’ payment of 
what is declared due to the plaintiff together 
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with subsequent interest and subsequent 
costs. Then r. 5 says, that if on or before 
the date fixed the amount declared due as 
aforesaid together with such subsequent 
costs as are mentioned in r. 10 is not paid 
then under r.5 (2) the Court shall pass a 
decree that the mortgaged property or a 
subsequent part thereof be sold. There is 
no provision in r. 5 that if the final decree 
- for sale has been passed costs incurred 
subsequent thereto should also be added 
tothe mortgage-money. Reading all these 
rules together the scheme of the Code seems 
to be that the mortgaged property is liable 
for the costs properly incurred even sub- 
sequent to the preliminary decree, but they 
do not necessarily show that all kinds of 
costs which are incurred after the final 
decree are to be added thereto. Rule 10 
contemplates that when the time for final 
adjustment arrives the Court is to add to 
the mortgage-money such costs which have 
been properly incurred since the decree and 
till the time of actual payment, but, in my 
opinion, the costs mentioned in r. 10 are 
costs which are properly incurred in the 
suit in carrying out the directions contain- 
ed in the decree, for instance a mortgagee 
may be ordered to deliver title-deed of the 
property ` or to furnish accounts. Such 
costs as are incurred in carrying out the 
directions of the decree would be costs 
incurred in the suit which would be liable 
to be added to the mortgage money. 

On the other hand costs incurred in sub- 
sequent objections to execution proceedings 
or in appeals from orders passed in execu- 
tion are costs which are incurred in a pro- 
ceeding separately numbered and treated 
as quite distinct and independent from the 
suit itself. It would be difficult to hold 
that r. 10 would cover costs awarded in such 
subsequent proceedings also. According 
to the practice that prevails to my know- 
ledge the costs awarded in suchsubsequent 
proceedings or in appeal from such pro- 
ceedings are separately taxed and are re- 
alized by separate execution. The final 
decree has been prepared once and for all; 
it cannot be tampered with by making 
additions to or subtractions therefrom. 
Of course at the time of the final adjust- 
ment when the Court has to see whether 
the decree has or has not been satisfied 
due credit has to be given under r. 10 for 
costs that the mortgagee may have incurred 
in the suit itself. ; 

If this interpretation of the rules were not 
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correct the result may be extremely dis- 
advantageous tothe mortgagee for whose 
benefit the r. 10 was obviously intended. 
In many suits or mortgages the personal 
remedy may be barred. Costs incurred by 
the mortgagee in meeting objections in the 
execution Department or resisting appeals 
to higher Tribunals if they are only to be 
added to the mortgage-money and cannot 
be realized against the judgment-debtors 
personally, would merely create a further 
charge on the mortgaged property which 
may not be sufficient to meet even the 
original liability. Furthermore, the mort- 
gagors would be immune from all personal 
liability to pay costs of futile and frivolous 
objections which they may choose to raise. 
This, in my opinion, could not have been 
contemplated, I must accordingly hold 
that the costs allowed by the High Court 
in appeal from the order striking off the 
execution are costs which the decree- 
holder can realize separately by execution 
against the judgment-debtor personally and 
which he is not bound to add to the mort- 
gage-money. 

While in the course of delivering this 
judgment, [noticed with surprise that at an 
earlier stage in the suit I had appeared as 
Counsel for one of the parties but as the 


learned Counsel for the parties have stated — 


that they have no objection to my deciding 
this case. I have completed the judgment. 
The appeal is dismissed with costs includ- 
ing fees on the higher scale. 
Z. K. Appeal dismissed. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 301 oF 1922, 

March 5, 1925. 

Present :-—Mr. Justice Foster. 
RAMJAS PANDEY—Derenpant— 
APPELLANT 
VETSUS 
AWADH MAHTON AND ANOTHER 


—PLAINTIFFs— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 148-A— 
Decree for arrears of vent obtained against some 
tenants only—Decree, nature of—Hxecution of decree 
~+—Sale—Auction-purchaser, rights of. 

A decree obtained by a landlord for arrears of 
rent in respect of a holding which is not transfer- 
able without the permis8ion of the landlord, against 
some only of the tenants of the holding, without 
impleading the legal representatives of a deceased 
tenant as parties to the suit, is not a rent-decree 
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swithin the meaning of s. 148-A of the Bengal 
Tenancy Act and in execution of such a decree only 
the right, title and interest of the judgment-debtors 
can he sold. The auction-purchaser at a sale in exe- 
cution of such a decree does not become a purchaser 
of the entire holding. 


Appeal from a decision of the Additional 
Subordinate Judge, Saran, dated the 29th 
November 1921, reversing that of the Ad- 
ditional Munsif, Saran, dated the 14th 
September 1920. 

Messrs, N. N. Sinha and B. B. Saran, 
for the Appellant. 

Mr. S. K. Mitter, for the Respondents. 


JUDGMENT.—The plaintiffs have a 
two-thirds ratyati interest in Khatas Nos. 81 
and 82, which were put to sale in execution 
on the 6th September 1918 and purchased 
by Ramjas Pande the appellant (defendant 
No. 10). The suit is for declaration that 
the sale has not passed the plaintiffs’ in- 
terest, 

The facts are as follows: The defend- 
ants Nos. 1 to 6 own shares in the villages 
Mohendra Buzrud, within which lies Khata 
No. 81 and Amwari Bahalia, which includes 
Khatas Nos. 82 and 83. These three parcels 
of land (81 to 83) from one holding with one 
consolidated rent. Plaintiffs have acquired 
the raiyati interest in two-thirds of each of 
these khatas in the following manner— 
by purchase from Gopal Lohar defendant 
No. 9 and one Daulat Malik, so far as Nos. 
81 and 82 are concerned; and by a family 
arrangement so far as No. 83 is concerned. 
In this Khata No. 83 one Kheta plaintiffs’ 
great uncle, had a two-thirds interest. He 
died issueless leaving brothers and nephews 
but by afamily arrangement the interest 
in Khata No. 83 was made over to plaintiffs’ 
father. Defendants Nos. 7 and 8 own the 
remaining one-third interest in the three 
khatas. The holding is not transferable 
without permission of the landlords by 
village custom. 


In 1917 (after these acquisitions by the 
plaintifis and their father) the landlords 
defendants Nos.-1 to 6 sued and obtained 
an ex parte decree for arrears ofrent. The 
«suit was apparently in the form indicated 
in s. 148-A of the Tenancy Act and the 
decree is on the face of it a rent decree. 
Whether if was in facta rent decree is an 
important question. The decree was put 
into execution and Khatas Nos. 81 and 82 
sold and purchased in September 1918 by 
Ramjas Pande defendant No. 10. If it was 
a rent-decree, it seems to me that the plaint- 
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iffa, transferees ofa two-thirds interest in 
each of the khatas, would have no right to 
oppose the entry of the auction-purchaser, 
the rent beinga first charge. -On the other 
hand ifthe decree was not arent decree, 
the purchaser did not necessarily buy the 
entire Khatas Nos. 81 and 82 but only the 
right, title and interest of the judgment- 
debtors. 

Now the defendants in thatrent suit were 
defendants Nos. 7,8 and 9 and Daulat 
Malik. Ketha Mahto’s interest was not 
represented, his heirs not being impleaded. 
But for this defect the decree would pos- 
sibly have fulfilled the requirements ofa 
rent decree inspite of the transfers made 
by Gopal and Ketha’s heirs of parts of the 
holding to the plaintiffs. But the tenants 
were a group of loharsand a kumvri, and 
nota joint family, and the lohars could 
in no way represent the interest of Kethas 
heirs. Sol find that the decree was nota 
rent decree. I refer to Jaguttara Dassya 
v. Daulit Bewa (1). 

“Two points remain to be considered. It 
is urged that the plaintiffs as transferees 
of part of the holding have no right to 
bring this suit. There appears to be some 
confusion in this argument between the 
right to sue and the right to sueceed in the 
suit. The plaintiffs’ interest in the entire 
holding was threatened by the execution 
sale of two of the khatas, I think that fact 
constituted a valid cause of action. 

e It is next urged that they should have 
sued for possession, but the delivery of 
possession to Ramjas Pande did not take 
place till after the institution of the suit. 
The appeal is dismissed with costs, 


Z. K. Appeal dismissed. 
(1) 2 Ind. Cas. 695; 37 ©. 75; 13 €. W. N. 1110. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
APPEAL FROM APPELLATE DECREE No, 29-B 
oF 1924, 

July 16, 1924. 

Present :—Mr. Kotval, A. J. C. 
Musammat RUKHMABAI—Jvcpamenr- 
DEBTOR—— APPELLANT 
VETSUS 
RAMCHANDRA—DeEcrex-Houpsr 
—— RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XXT; r, 
66 (2)—Execution of decree—Decree passed against 


832 
legal representative—Notice to settle terms of sale 
proclamation—-Sale—Objection . by judgment-debtor 
that property is -not liable to attachment and sale in 
execution of decree, whether can be entertained, ~ 

In execution of a money-decree passed against the 
legal representative of a deceased debtor certain 
property was attached and notices was issued to the 
judgment-debtor under O. XXI, r. 66 (2) of the C. 
P. Q. for settling the terms of the sale proclamation. 
Ths judgmsent-debtor did not appear and the sale 
took place but was not contirmed as the purchaser 
failed to pay the balance of. the price within the 
proper time. A fresh proclamation was subsequently 
ordered to issue and the judgment-debtor made an 
application alleging that the property attached 
belonged. to her and was not liable to attachment and 
sale in execution of the decree passed against her in 
her representative character: 

Held, that the judgment-debtor having failed to 
tak2 the objection at the time when th: sale pro- 
clamation was settled it was not open to her to raise 
it later in the execution procecdings. 

Ram Kirpal v. Rup Kuari, 6 A. 269: 11 L A. 37; 4 
Sar. P. O. J. 489; 3 Ind. Dec. (N. s) 718 (P. 0), 
followed. ` 

Durga Charan Mandal v. Kali Prasanna Sarkar, 
26 C. 727; 3 O. W. N. 583; 13 Ind, Dec. (N. 8.) 1064, 
referred to. l 


Appealagainst the judgment of the District 
Judge, East Berar, Amraoti, dated the 30th 
of November 19.3, confirming that of the 
Subordinate Judge, Daryapur, dated the 
4th of August 1923. 

Mr. K. V. Deoskar, for the Appellant. 

Mr, A. V. Khare, for the Respondent. 

JUDGMENT.—For the purposes of 
this appeal the facts may be stated briefly 
as follows. On a bond executed by one 
Surebhan deceased a simple money-decree 
was passed against his widow, the appellant 
Rukhma Bai, making her liable to the 
extent of the assets of Surebhan in her 
possession. The decree was passed on the 
16th November 1921. In execution of the 
decree field survey No. 26 was attached as 
being the property of Surebhan on the 7th 
July 1922. Notice under O. XXI, r. 66 (2), 
©. P. C., of the day for settling the 
sale proclamation issued to Rukhma Bai 
could not be served for several hearings, 
and finally substituted service was effected 
on the 24th January 1923 and held good on 
the 17th February 1923: A proclamation 
of sale was ordered to issue on the 10th 
March 1923 and the sale was fixed for the 
18th June 1923. The field was sold but the 
sale was not confirmed as the purchaser 
failed to pay the balance of the price within 
the proper time, and on the 2lst July 1923 
a fresh proclamation of sale was ordered 
to issue. “On the 16th July 1928, Rukbma 
Bai made an application alleging that the 
‘field was her property having been given 
to her by Surebhan for her maintenance 
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and was not liable to attachment and sale 
in execution of the decree and praying for 
its release. The application was rejected, 
both the lower Courts holding that the 
objection that the field was not lable to 
be sold could not be entertained at that 
stage, not having. been preferred when the 
order for sale was passed on the 10th March 
1923. Rukhma Bai appeals. ; 
Rukhma Bai had applied to have the ex 
parie order set aside but failed’ and an 
appeal from the order refusing to set aside 
the ex parte order was disinissed.- The 
order for sale thus became final. Itwas as 
effective as if it had been passed ‘in 
Rukhma Bais presence without the pie- 
sent objection being taken by ber, or 
as if the objection had been taken and 
had failed. Its binding force does not 
depend on s. 11, U. P. C., regarding res 
judicutu which does not apply to execution 
proceedings but upon general principles 
of law: kam Kirpal v. Rup Kuari ‘(1). 
Rukhma Bai might and ought to have urged 
her objection to the sale at the stage when 
the proclamation for sale was settled and 
having failed to doso it was not opèn to 
her tu raise it later. Durga Charan Mandal 
v. Kali Prasanna Sarkar (2) which is cited 
on behalf of Rukma Baiis directly against 
her on the point now under consideration. 
In that case an occupancy holding was sold 
in. execution of a decree and the judgment- 
debto:s who contended that it was not 
saleable as they had no disposing power in 
respect of it objected to the application 
made by ‘the auction-purchaser after the 
confirma.ion of the sale for delivery of pos- 
session. It was held that the confirmation 
of the sale wus no bar to ibe judgment- 
debtor's application to have it declared 
that the holding could not be sold in exe- 
culion of the dccree, the question being one 
relating to the execution, discharge and 
satisfaction of the decree. It was, however, 
held that if the judgment debtors were 
parties to the order for sale or were aware 
of it and did not appeal.against it they 
were precluded from questioning the pro- 
priety of that order and consequently of the 
sale that had taken place under that order. 
The decision of the lower Courts is 
correct. The appeal is dismissed with costs. 
Pleader’s fee Rs. 25. 
Z. K, Appeal dismissed. 
(1) 6 A. 269: IL L A. 37; 4 Sar. P.C. J. 489; 3 Ind, 


Dec. (x. 5) 718 (P, C.). / 
a 260, 727; 8 O. W.N. 586; 13 Ind, Dec, (No) 
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OUDH J UDICIAL COMMIS- 
SIONER’S COURT. 
CriminaL ArrepaLs Nos. 186, 242, 253 
. AND 207 oF 1925. 


‘May 5, 1923. | 
Present:—Mr. Dalal, J.C. 
I. S. HAY AND oruErs—AccusED— 
APPELLANTS 
versus 


EMPEROR—Ruseonpanr. 
Criminal Procedure Code (Act V of: 1898), s 
Ch. XXXIII—Trial under Ch- XXXIII, when can ie 
claimed European British subject-—Pr ocedure—— 
Claim not made before Committing Magistrate, whether 
can be made at trial—Penal Code (Act XLV of 1869), 
ss. 24, 120-B, 409—Criminal breach of trust by public 


servant—Ingredients of ojfence—Conspiracy—“Dis-- 


honestly,” meaning ,of. 

. A claim by the accused under s. 443 and a finding 
by the Magistrate are necessary ingr edients for the 
application of the provisions of Oh. XXXII of the 
Cr. P. if no such claim is made ‘prior to com- 
mitment and there is no finding by the Magistrate 
the question cannot be raised in the Court of Session. 
If such a claim is made and a finding favourable to 
the accused is recorded by the Magistrate, the 
. Sessions Judge is bound to act under the provisions 
of Ch. XXXII and cannot refuse todo. so on the 
ground that those provisions do not apply. In the 
case of acceptance of the claim of the accused person 
the finding of the Magistrate is final. When the find- 
ing of the ‘Magistrate i is adverse to the claim it is final, 
unless the claimant appeals and in the case of an 
appeal the decision of the Sessions J udge is final. 
[p. 838, col. 2. 

By the provisions of the second par, aera of s. 443 
of the Cr. P. C. the Legislature desired the matter of- 
the benefit of the provisions of Ch. XXXIIL to be 
decided finally by the Sessions Court so as to make it 
impossible that it could be raised in the High Court 
after a prolonged trial in the Sessions Court. [ibid.] 

The Sessions Judge has, however, no power to 
determine the matter | except on appeal under cl: (2) of 
s. 443 of the Cr. P. ©. [p. 833, col. 2; 9. 839, col. 1.) 

When once an oppor tunity to make a claim under 
s. 443 of the Cr. P. O. is missed by the accused and 
the case is committed under s. 213 of! the Code the 
provisions of Ch. XXXHI do not give him another 
opportunity of claiming the benefit | of the special pro- 
visions. [p. 838, col. 2. 

The mere fact of a person. being a Buk opean British 
subject ‘does not entitle him “to the benelit of 
Oh. XXXIII, which is devised for thle benefit both, 
of a Europen British subject and an Indian British 
subject. An Indian British subject has certain 
privileges just as a European British subject has 
under “that Chapter. The distinctive rights of a 
European British subject are detailed“-in Ch. XLIV . 
A, which also deals with the distinctive rights of an 
Indian British subject. The determination of this 
question of the class of British subjects is necessary 
for the application of the provisions of s. 275 of the 
Cr. P. C., inthe case of Jury and the.provisions of 
s. 284-A in the case of Assessors. [p..83%, col. 2.] 

Without the slightest evidence of any money having 
been” received by a public servant he can be con- 
victed cf criminal breach of trust: by a public servant 
under s. 409 and of conspiracy under 6. 120-B of the 
"Penal Code when property under his control dis- 
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appears and his connection with the conspiracy is 
brought home to him. [p. 839, col. 1.] 

The word “dishonestly” as defined in s. 24 of the 
Penal Codé does not necessarily imply wrongful gain 
to the accused himself. [p. 839, col. 2.] . 

‘Appeal against a judgment ` of the 
Special Sessions Judge, Lucknow, dated the 
ord March 1925. 

Messrs. Ross Alston, R. F. Bahaduryt 
and G. H. Thomas, for ‘the Appellant. 

The Government Pleader with him Mr. 
Madan Mohan Lal; Prosecuting Inspector, 
for the Respondent. 

JUDGMENT.—Five men have sepa- 
rately appealed from their.conviction by 


f 


the Special Sessions Judge of Lucknow . 


of. offences under s. '409 and under s. 120-B ^ 


for conspiracy to commit that offence, 
They were all convicted at the same trial. 
Embezzlement was committed of Railway 


- stores known as brass boring. When brass. 


is worked in shops, pieces drop out which 


are of no use‘in the works and must be | 


sold as metal. This waste brass.was col- 
lected ata workshop known as shop No. 
10 and sent to the stores for storage and 
subsequent. sale. Hay was’ Assistant Con- 
troller of Stores, Maharaj Kishan was Depdt 
Store Keeper, Raj Narain was a Ward 
Keeper in charge of the Metal Godown 
and Debi Dayal was Traffic Clerk whose 
duty was to send consignments from the 


Railway stores to their destination. These" 


are four of the appellants. The fifth 
appellant Chhedi Ram is one of the mer- 
chants who is stated to have given bribes. 
The other. merchant in whose favour em- 


bezzlement was committed by the servants 


of the Company was the approver Maiku 
Lal. When the method of storage and 


‘despatch is explained jit will be seen how 
the four servants of the Company. were im- 


plicated in the offence of embezzlement with 

the storage and despatch of brass boring. 
When any quantity of brass boring was 

collected at the Loco Shop No. 10 and was 


to be despatched to the stores, an advice 
note was prepared at the shop by Sheo. 


Dayal. All these advice notes are bound 


in a book and though the book is. not. 
paged it will be difficult to take them out 
With each advice note three’ 


of the book. 


counterparts on loose paper were prepared . 


giving the same details.” The duplicates 
were sent to the Works Manager where they 
were stamped with a date stamp and 
signed by the Works Manager. 


_ When 
these counter-parts came back to the clerk’ 
they. were sent with a gate pass and ‘that’ 


* 
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particular consignment of stores to the 
Stores Department. The method which I 
describe is one that ought ordinarily to be 
followed. When the consignment reached 
the stores with the counter-paris, a receipt 
was given by aclerk in the Stores Depart- 
ment in a book of receiyts. When this 
quantity of brass boring wes locked away 
the amount was entered ona card kept 
in the Stores Deparin ent. If pacpealy kert 
up this card showed the quantity of brass 
boring in hand oh any one particular date. 
The gate pass was kept by tha gate ser- 
geant who passed the brass boring on the 
strength of this pass. Outof three counter- 
parts received by the stores one went to 
the stores audit, another to the workshop 
audit and the third was kept at the 
stores. , 

On arrival atthe stores the brass boring 
was again weighed and compared with the 
counterparts. This was done before entry 
was made in the stock card. The method 
appears perfect on paper but to hegin with 
there was the first faw that no record was 
kept of the consignments in the office of 
the Works Manager. I was assured by the 
learned Government Pleader that the 
officer holding that post is notan author 
or an actor or any other celebrity whose 


-Signature would have any market value, 


If so, it is difficult to understand what 
profit he obtained by making his signa- 
tures or initials on the duplicate forms. 
If a register had been kept in the office 
of the Works Manager to note down de- 
tails of the: date, nature and weight of the 
stores sent from shop No. 10 10 the stores 
it would not have been possible for the 
clerks subsequently to make alterations in 
the advice note and in the duplicates as 
has been done in the present case. The 
method of conveying excess stores from 
the shop No. 10 to the stores may be 
easily thought out. A correct gate pass, 
advice note and duplicates were first pre- 
pared. The duplicates were sent to the 
Works Manager and on return the brass 
boring was sent out with the three duplicates 
and the gate pass. Subsequently after it 
safely arrived at the stores, the advice 
note and the duplicates were altered in 
accordance with the conspiracy between 
the officials of the loco shop and of the 
stores. The learned Judge has made 
attempts at guessing as to how cheating 
was déne. It is, in my opinion, impossible 
to discover what methods were employed 
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as one of the clerks in the conspiracy has 
not turned an approver. Strangely enough 
the learned Judge has acquitted. Sheo 
Dayal clerk of the loco shop No.» 10 who ' 
also was prosecuted. In my opinion the 
acquittal was certainly wrong. Large ex- 
cess stores could not have passed from the 
loco shop to the stores without the active 
connivance of Sheo Dayal. Transparently 
the advice notes have all been altered 
and the dates thereon do not tally 
with the dates of the gate passes. Sheo 
Dayal’s explanation was that he entirely 
depended on the weights sent to him from 
the Stores Department and corrected his 
own advice and the counterparts accord- 
ingly. Ji he was so trustful of weights 
obtained at the stores, there was no object 
in his going through the process of noting 
down his weights onthe advice note and 
the counter foils. He might as well have 
waited for filling up columns until he re- 
ceived intimation from the stores, The re- 
ceipt book has been missing. 

Entries on the stock cards were consider- 
ably delayed. Outwardly this would not 
help to accumulate excess store because 
by keeping back entries of receipts of stores 
the actual accumulation would be then 
greater than it would be if the stock cards 
were kept up to date. Much stress was 
laid on this point on behalf of the defence. 
At thesame time, this delay proved mani- 
pulation by the officials at the stores. It 
is impossible to discover how the stores 
had been passed out in excess of what 
ought to have gone and how holding in 
hand stock without showing it on the 
stock card helped. the conspiracy. It is 
certain from the alterations made in the 
advice note in the counterfoils from the 
want of -agreement of dates and weights 
between the passes and the advice notes 
and fromthe delay in posting up advice 
notes on the stock card that there was a 
conspiracy by which larger stocks were 
received from loco shop No. 10 at the 
stores than were entered on the stock 
cards. This will be further proved when 
I come to consider the issue of stock. The 
fraud, however, is so transparent that not 
one Jearned Counsel has had the courage 
to argue before this Court that everything 
was straight. Every appellant and his 
Counsel attempted to prove that that parti- 
cular appellant had nothing whatever to 
do with the fraud and in the ordinary. 
course of his duties would not be likely to 
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become aware of the fraud. Ifthe defence 
is considered in the lump it amounts to 
this that fraud did exist but it was com- 
mitted by coolies and cooly jamudars while 
the clerks and superior officers were too 
` busy to attend to their duties. One had 
heard of Babu Raj, where the clerk is 
supposed to run the office while the superior 
officers undergo the painful and exhausting 
task of signing their names. This is the 
first time, however, that this Court has had 
a defence of cooly Raj put up before it. 

I shall now come to issues of stock. 

An auction is held about twice a year 
to sell off the stuck, in the present case, of 
brass boring. The merchants who pur- 
chase at auction are given by the auctioneer 
orders to take the amount of store pur- 
chased by them from the stores. When 
the order is perused, the stock, in this 
case, brass boring is taken out of the room 
by the stores officials and put in bags. 
These bags are weighed at what is called 
the beamscale just outside this store godown 
which is known as section Hand loaded 
in a wagon. ‘Then the wagon is run on to 
the weigh bridge and weighed. As is well- 
known every wagon has written on the 
face of it its own weight, known as tare, and 
by deducting it from the weight of the 
wagon and the store at the weigh bridge 
the weight of the store is found a second 
time. A forwarding note is then prepared 
by an official of the stores and the traffic 
clerk. A receiptis given to the merchant 
who sends the consignment and a shunting 
order prepared to shunt the wagon out of 
‘the stores yard. . 

Here also by connivance between the 
officials of the Stores Department and the 
traffic clerk, a smaller weight may be en- 
tered in the forwarding note and the Rail- 
way receipt. Fortunately for the prosecu- 
tion, the method adopted here has been 
disclosed by the approver Maiku Lal and 
is most convincingly proved. As in the 
case of receipt of brass boring, so in the case 
of issue, every learned Counsel solemnly 
disclaimed any intention of arguing 
that much larger quantities of stores than 
were entered in the forwarding notes and 
receipts did not leave the Stores Depart- 
ment. The method adopted was both 
simple and ingenious. At first a forward- 
ing note was correctly prepared. It may 
be mentioned that forwaiding notes are 
. kept ceparately and are not hceund in a 
“pook. This practically is the offer of the 
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consignor to the Railway Company to accept 
his consignment for transit. Naturally 
such forms could not be bound in a book. 
A Railway receipt, however, was not pre- 
pared asit ought to be. Jt should be re- 
membered that the distance for the wagon 
to travel was short because the merchants 
took the stores to Cawnpore. Suppose the 
merchant had purchased 5 tons. In the 
first consignment 5 tons are put in and 
a proper forwarding note for that quantity 
is prepared. If anything went wrong on 
the way till arrival at Cawnpore, the store 
officials and the traffic clerk can point to 
the correct forwarding note and say thatd 
tons had left. It must be remembered, as 
1 have already said, while examining the 
methods of issues that the stock cards were 
never written up punctually. There would 
therefore, be no entry in the stock card to 
detect that the store officials wanted to 
make out that only lton had been des- 
patched. As soon as the wagon reached 
one of the several receiving stations at 
Cawnpore the merchant hurried back to the 
Stores Department and reported that all 
was safe, The correct forwarding note was 
then destroyed and an incorrect one of 1 
ton was prepared and alsoa receipt for 1 
ton. The meichant took the receipt to 
Cawnpore and obtained delivery of 5 tons, 
of course through clerks on the other side 
who were squared in the usual routine of 
business. The next consignment could 
carry only 4 tons under cover of l ton be- 
cause if anything were detected on the 
way they were secured for the transit of 
4 tons only and no more as 1 ton was 
declared to have been carried previously. 
The same process was gone through. It 
will be seen that under cover of 2 tons 9 
tons could be passed out according to the 
methods adopted by the conspirators. 

This part of the case stands on very 
solid foundation and I will be wasting 
time to go through minute details so 
clearly and accurately given in the lower 
Court's judgment. : 

One point, however, is worth noticing to 
show how clearly the prosecution has suc- 
ceeded in proving the preparation of a 
correct forwarding note first and subse- 
quently of an incorrect one on a later date. 
Admittedly on 22nd December 1923 a 
wagon was loaded at the stores with 5 
tons brass boring and 44 tons of lead. The 
forwarding note which now appears con- 
tains only 43 tons of lead and the datę 
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the conspiracy has given details as to how 
this happened. The wagon was sent off 
from the stores anda shunting order pre- 
pared. Somehow some defect was dis- 
covered at the local goods shed about two 
or three furlongs away from the stores 
siding. This naturally put the stores 
officials and the traffic clerk of the stores 
siding on the alert. Maiku Lal was also 
sent forand they all got transferred the 
material from that wagon to another wagon 
though the traffic clerk of the stores siding 
had nothing whatever to do with the 
goods shed. After this new wagon reached 
Cawnpore a forwarding note of 43 tons of 
lead was prepared and a corresponding re- 
ceipt. On behalf of Debi Dayal traffic 
clerk and Maharaj Kishen, depôt store- 
keeper, strange explanations are given 
which explain nothing. It was said that 
the wagon was found to be damaged at the 
stores siding itself but the damage ceased 
to exist as soon as 5 tons of brass boring 
was removed by Maiku Lal on a receipt 
given by him for local delivery. The wagon 
was then sent on and even with lightened 
weight it was found defective at the goods 
shed. Debi Dayal out of kindness of heart 
rushed off to the goods shed to oblige a 
consignor of his own siding and had the 
lead removed from one wagon to another. 
All this is mere childish talk which could 
take in nobody and does not deserve any 
examination. Why Maiku Lal or Debi 
Dayal should worry over 44 tons of lead 
is not explained. There is no evidence 
whatsoever that such a large quantily as 5 
tons of brass boring was taken delivery of 
No thelewala or 
other carrier is produced to depose to 
this false story. A witness called by Debi 
Dayal himself Mohammad Hasan, D. W. No. 
2, deposed that the Railway receipt ought 
to be prepared as soon as the forwarding 
note is prepared. When it is admitted 
that a forwarding note was prepared it 
must be presumed that a corresponding 


receipt ought to have been prepared atthe 


same time and admittedly it was not. This 
by itself is sufficient to prove underhand 
dealings by the stores officials and the 
traffic clerk. 

In the judgment of the lower Court will 
be found ın great detail evidence by 
which different consignments have been 
traced to a certain shop in Cawnpore, There 
were auction sales on three different dates— 


l HAY v. EMPEROR. 
-is 24th December. Maiku Lal being inside 


(88 I. O. 1925] 


20th November 1922, 23rd February 1923 
and 23rd October 1923. The appellant 
Cheddi Ram purchased six tons of brass 
boring at the 20th November sale. What 
was cold by him was nearly 24 tons to Sita 
Ram. Similarly excess quantity was re- 
ceived both by Chhedi Ram and Maiku Lal 
on account of the February sale. As no 
argument was addressed to me on this part 
of the case I will not dwell upon it in great 
detail. 

It was argued by one of the learned 
Counsel that itis not sufficient to prove 
that the excess material was received by 
merchants but that the prosecution should 
also have proved that there was excess ma- 
terial in stock‘at the stores to make over 
to the merchants. Asnone of the clerks 
of the stores turned an approver, that has 
been impossible for the prosecution to do. 
From the various irregularities and altera- 
tions all that the prosecution can show is 
dishonesty. As already pointed’ out no 
correct weight was kept anywhere. The 
difficulty would have been solved if any 
register of the correct weight sent out 
from the loco shop No. 10 tothe stores 
had been kept in the Works Manager's 
Otce. This was not done and as the loco 
shep No. 10 officials and the stores officials 
were all in the conspiracy and manipu- 
lated the papers to suit their ends, it 
cannot now be determined what quantities 
did really pass from loco shop No. 10 to 
the Stores Department. As Ihave already 
pointed ont, the learned Judge has made 
an atiempt by adding up the weights en- 
tered in the passes produced before him 
referring to the period under charge and 
vhe amounts entered in the altered advice 
notes, toshow that a larger quantity ap- 
peared in the passes, At the same time 
no exact account can be given. The learn- 
ed Judge has himself pointed out that 
there is no guarantee of every pass of that 
pe:iod having been produced before him. 
The way Largue this matter is this: It is 
conclusively proved that two merchants, 
Cheddi Ram and Maiku Lal, received brass 
boring in excessof the quantity purchased 
by them. This excess was obtained from 
the storés*and the stores must have had 
that excess to part with. When excess of 
issue is conclusively proved itis not ne- 
cessary, in my opinion, for the prosecution 
to go iurther and provê the exact excess of 
receipts. Ofcourse if the papers had been 
kept perfectly, a correct record had been 
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‘kept ‘in the office of the Works Manager 
and the stock card had been written up 
from day to day, one might have been 
confronted with a difficulty i in discovering 
how there was excess at the stores when all 
the excellant accounts disproved its exist- 
ence. 

The prosecution essayed to indicate vari- 
ous devices by which excess store could be 
accumulated at section H. In one case 6 tons 
of issue is posted up in the stock card months 
after ‘the issue. The issue was made on 

20th November 1922 and it was: posted on 

20th February 1923, three months after- 
“wards. The curious fact is that on 17th 
February 1923 without the issue of this 
stock being taken into account, the stock 
verifier Mr. Braden P. W. No. 2 found the 
stock to be short by only 3 cwt. The 
prosecution pointed out that if this posting 
‘had-been made at the right time the ex- 
cess would have been over 54 tons. The 
answer as one would have expected is that 
some of the advice notes of receipts of brass 
boring were not posted up at the time and 
if these were taken into consideration the 
difference would be very slight. Practi- 
cally, no firm conclusion can be drawn 
when all the papers have been manipulat- 
ed. There was some method, not dis- 
covered for want of an approver, by which 
advice notes and issues were kept ‘back to 
make the entry in the stock card tally with 
the stock more or less approximately. lam 
convinced that excess material did pass 
from locoshop No.. 10 to the stores and 
it is convincingly proved that much excess 
of stores passed out of the stores to mer- 
chants who purchased certain quantities 
at the auction sale. Embezzlement, there- 
fore, and conspiracy for that purpose are 
proved. 

The question for decision is, which of 
the appellants was a party to the conspiracy 
and the fraud. On behalf of one of the ap- 
pellants who is a: European British subject 
it was argued by*Mr. Bahadurji that the 
trial by theSessions Judge with the help 
of Assessors was vitiated “by the fact that 
proceedings were not taken under Ch. 
XXXIII of the Or. P. C. The question here 
does not arise whether Hay was entitled or 
not to be tried under the spacial provisions 

‘of that Chapter. The procedure is laid 
down in s. 443 of the Cr. P. ©. Jt must be 
adopted by a persog who desires the benefit 
of the special provisions. Where in the 
course of a trial outside the Presidency 
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Townsof any offence punishable with im- 
prisonment the accused person, at any time 
before he iscommitted for trial under s, 213, 
claims that the case ought to be trie | under 
the provisions of this Chapter, the Magis- 
trate inquiring into the case, after making 
such inquiry as he thinks necessary, and 
after allowing the accused person reasonable 
time within which to adduce evidence in 
support of his claim, shall, if he is satisfied 
about certain matters, record a finding that 
the case is a case which ought to be tried 
under the provisions of this Chapter, or- if 
he isnot so satisfied record a finding that 
ib is not such a case. If theapplication is 
rejected the person aggrieved may appeal 
‘to the Sessions Judge under cl. (2) of 
the same section and the decision of 
the Sessions Judge in the matter cannot 
be questioned in any Court in appeal or 
even in revision. The foundation must be 
laid by a claim that the case ought to be 
tried under the provisions of Ch. XXXIII. 
That foundation was never laid in this case. 
The application of F. S Hay and J. A. Ire- 
land (who was acquitted by the lower Court) 
rau as follows:— 

(1) That the applicants are being tried. 
under the above noted sections (409, 109 and 
120-B,Indian Penal Code) by the Hon'ble 
Court. 

(2) That the applicants understand that 
the Hon'ble Court is going to commit the 
case to Court of Session. 

(3) That the applicants are European 
British subjects and claim to be tried as such 
according to the provisions of the Cr P, 0. 

It will be noticed that no mention is 
made of the provisions of Ch. XXXIIL. 
The mere fact of a person being a European 
British subject does not entitle him to the 
benefit of Ch. XXXIII, which is devised 
for the benefit both of a European British 
subject and an Indian British subject. An 
Indian British subject has certain privileges 
just as a European British object has under 
that Chapter. The distinctive rights of a 
European British subject are detailed . in 
Ch. XLIV-A, which also deals with the dis- 
tinctive rights of an Indian British subject. 
The determination of this question of the 


‘class of British subjects is necessary for 


the application of the provisions of s. 275 
of the Cr, P. C.in the case of Jury and the 
provisions of s. 284-A in the case of Asses- 
sors. When a person has heen found by a 
Magistrate under the provisions of this 
Code (i. e. Ch. ALIV-A) that he is a Euro- 


838 


pean British subject, he is entitled to have 


‘a majority of the Jury European British 


subjects and all the Assessors, when the 


“trial by the help of Assessors, to be Euro- 


pean British subjects. That is the neces- 
sity for the determination of the question 
whether an accused person isa European 
British subject or not. On the face of it, 
the application of Hay and Ireland of 21st 
October 1924, related to these matters of 
trial and did not amount to a claim to 
be tried under the special provisions of 
Ch. XXXIII. 

The Magistrate's order also makes the 
matter clear. Itis:— 

“The applicants are Hay and Ireland and 
I am satisfied that both of them are Euro- 
pean British subjects as defined under s. 4 
(i) of the Cr. P. C. The certificate filed - by 
Ireland is signed by Mr. Ibbotson, I. O. S., 


. and is bona fide.” - 


There is no finding here by the Magistrate 
that the case is a case which ought to be 


‘tried under the provisions of Ch. XXXIII. 


-2 


The Magistrate never brought his miad to 
bear on the inquiry regarding the condi- 
tions (a)and (b) under s. 443 entitling a 


- person to claim the benefit of these special 


|” provisions. By reason of Hay and Ireland 


.to Hay’s case. 


being European British subjects, all the 
Assessors chosen by the Sessions Court were 
European British subjects as required by 


.g. 284-A. 


Before the learned Sessions Judge it ap- 
pears that Mr. Bahadurji argued on behalf 
of his client that he should be tried by a 
Jury under s, 446 of the Cr. P. C., which 
comes . within Ch. XXXII. What the 
learned Counsel desired was that the special 
provisions ofthat Chapter should be applied 
The learned Sessions Judge 
wrote a long order dealing with the ques- 
tion whether Hay was entitled to the benefit 
of those provisions or not. 

In my opinion this was entirely unneces- 


sary. All that the learned Sessions Judge - 


need have said was that there was no claim 
by Hay before the Magistrate that the case 
ought to be tried under the provisions of 
Ch. XXXIII and that consequently there 
was no finding by the Magistrate conduct- 
ing the inquiry prior to commitment to the 
effect that he is satisfied that the case ought 
to be tried under the provisions of that 
Chapter. The learned Judge understood 

is position partly as is apparent by his 
Noting in the order that the Magistrate 

oes not appear to have either accepted or 
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is no finding by the 


(88 T. 0. 1928) 


rejected the claim. The mistake he made 
was to presume that a claim was made 
under s. 443 (1). 1t is certain on the record 
that no such claim was made because the 
only point raised by Hay and IJreland in 
their application of 21st, October was the 
determination of the question whether they 
were European British subjects or not. As 
explained by me already, this question does. 
not necessarily involve the henefit -of the 
special provisions of Ch. XXXII, which 
depends on various other circumstances be- 
sides the fact of the accused persons being 
European British subjects. When there 
was no claim by.the accused and no finding 
by the Magistrate the matter cannot 
be raised for the first time in the Sessions 
Court and the benefit of the special pro- 
visions of Ch. XXXIIT cannot be claimed 
there. í 

It is obvious from thè provisions of the 
second paragraph of s. 443 that the Legis- 
lature desired this matter of the benefit of 
the provision of Ch. X XXIII, to be decided 
finally by the Sessions Court so as to make 
it impossible that it could be raised in 
the High Court after a prolonged trial in 
the Sessions Court. 


To sum up, a claim by the accused and 
a finding by the Magistrate are necessary 
ingredients for the application of the pro- 
visions of Ch. XXXII. If no such claim 
is made prior to commitment and there 
Magistrate the- 
question cannot be raised in the Court of 
Session. If such a claim were made and 
a finding favourable to the accused were 
recorded by the Magistrate, the Sessions 
Judge would be bound to act under the 
provisions of Ch. XXXIII, and could not 
refuse to do so on the ground that those 
provisions did not apply. In the case of 
acceptance of the claim of the accused 
person the finding of the Magistrate would 
be final. When the finding of the Magis- | 
trate is adverse to the claim it is final, 
unless the claimant appeals and in the 
case of an appeal the decision of the 
Sessions Judge shall be final. i 


If I had held that Hay made a claim 
to the benefit of the special provisions of 
Ch. XXXIII, and the Magistrate recorded 
a finding in his favour, I would have 
held the trial by the Sessions Judge 
contrary to the provisions of Ch. XXXIII 
to be illegal and would have set aside 
the conviction. The Sessions Judge has 
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no power to determine the matter except 
on appeal under cl. 2, of s. 443. 


I uphold the legality of the lower Court’s. 


order because I hold that no claim was 
made by Hay under s. 443, and that, there- 
fore, there was no finding under the section 
of the Magistrate that the provisions of 
Ch. XXXII of the Cr. P. O. applied to his 
case. Once this opportunity was missed 
by Hay and the case was committed under 
s, 213 the provisions of Ch. XXXII did 
not give him another opportunity of 
` claiming the benefit of the special pro- 
visions. 


I am in complete agreement with the. 


reasoning of the learned Judge of the 
lower Court that there was no scope in 
this case for the application of the pro- 
visions of Ch. XXXIII, but even so, if 
the claim had been made at the proper 
time and the Magistrate had recorded a 
favourable finding, the Sessions Judge and 
this Court would have been bound to 
follow the directions given in Ch. X XXIII. 

Before I take up the individual cases 
I must comment on one wrong view taken 
by the learned Judge of this case. It is 
strange that such an acute intellect as is 
displayed in a large part of the judgment 
under appeal should ‘slip intothe blunder 
that the accused persons were being tried 
for receiving bribe. This blunder has 
laid the Judgment open to an easy attack 
on behalf of Hay. Maiku Lal approver 
stated that the bribes were paid through 
Hay and on this ground the learned Judge 
has repeated his conviction in several 
portions of his judgment that if Hay could 
not be convicted none of the other appel- 
lants could. Such a view has opened out 
an argument on behalf of Hay that the 
lower Court has looked upon his case with 
a certain amount of prejudice. The 
charges framed against the accused persons 
were under s, 409 for criminal breach of 
trust by public servants and for conspi- 
racy under s. 120-B to commit this offence. 
Without theslightest evidence ofany money 
having been received by these public 
servants they could beconvicted of crimi- 
nal breach of trust when property under 
their control has disappeared as it has 
in this case and their connection with the 
conspiracy is brought home to them, 
Whoever in any manner entrusted with 
property in his capacity of a public 
servant commits ‘breach of trust in respect 
of that property is liable to punishment 
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(s. 409, Indian Penal Code). Criminal 

breach of trastis defined in s. 405, Indian 

Penal Code. “Whoever, being in any manner 

entrusted with property...dishonestly mis- 

appropriates or converts to his own use 

that property, or dishonestly uses or dis- 

poses of that property, in violation ofany... 

legal contract,...... which he has made touch- 

ing the discharge of such trust, or wilfully 

suffers any other person so to do, commits 

criminal breach of trust.” Even if there 

be no proof of the accused public servants 

having received a single rupee, they will 

liable to conviction if it is proved that 

they permitted large stores belonging to 

the Railway to pass into the ownership 

of Chhedi Ram and Maiku Lal without 

payment. “Dishonestly” does not necessa- 

rily imply wrongful gain to the accused 

himself. The word is defined in s. 24, 

Indian Penal Code: “Whoever does any- 

thing with the intention of causing wrong- 

ful gain to one person, and wrongful loss 

to another person, is said to do that thing 

dishonestly."’ In this case there would 

be wrongful gain to Chhedi Ram and 
Maiku Lal. Necessarily under such circum- 
stances benefit to the accused persons 
would be presumed on proof of the facts 

such as are mentioned above becanse it 

cannot be thought that they permitted 
such wrongful gain and wrongful loss to 

other persons out of pure kindness of heart 

or out of charity for poor starving Kalwars 

at the expense ofa rich Railway Company. 

Having regard to the manner in which the 

charges were framed the question of illegal | 
gratification is of importance only so far 

as it supports the main case of embezzle- 

ment. Maiku Lal says that the money by 

way of bribe was actually paid to Hay 

for distribution among the accused. A 

belief however in this statement is by no 

means necessary for the conviction of the 

accused persons. 

A very few words will be sufficient to 
prove the complicity of four of the appel- 
lants with the fraud and I shall finally 
come to the case of Hay. ; 

Maharaj} Kishan, Depôt Storekeeper, 
entered the weight of the consignment 
in the forwarding note. There is no 
imaginable reason to believe that he had 
nothing whatever to do with the weigh- 
ment. As I have shown when discussing 
the case generally of fraud and conspiracy 
that the: entry of the short wrong weight. 
in the forwarding note and the receipt 
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810. 
“was one of the methods of the conspiracy 
to pass out excess amount of brass boring. 
The. usual defence was made that some- 
body somewhere took the. weight and 
informed Maharaj Kishen who put it down 
mechanically in the forwarding note. No 
evidence was produced for the defence 
. to indicate who this somebody somewhere 


= was, Much show is made of every official 


neglecting his duty until we come down 
to the coolies who we are expected to 
believe ran the entire department. Maha- 
raj Kishan had ample opportunity to 
prepare his defence because prior to the 
bringing to light of this fraud in the 
embezzlement of brass some other inquiry 
had been started as regards embezzlement 
of iron. In forwarding notes relating to 
certain consignments of October Maharaj 
Kishan -has ‘written certain figures 
(Ex. P. 84A, P. 85A, P. 86A and P. 87A). 
His learned Counsel argued that to estab- 
lish Maharaj Kishan's- connection with 


the other forwarding notes where he had - 


entered weight of consignment with his 
own hand, the prosecution must produce 
‘entry of figures: in his hand. The 
learned Counsel with equal justice 
. may, have asked that the prosecution 
must fail as Maharaj Kishen was not 
caught red handed putting bribe money 
into his pocket, nor actually detected in 
putting down wrong weight in forward- 
ing note. These accounts were worked 
out by Maharaj Kishan himself without 
any official directions to do so. It is 
. obvious that this was done by him with 
respect to honest consignments in order 
to escape his liability with regard to dis- 
honest consignments. Maharaj. Kishen en- 
tered ‘the weight in the case of wagons 
Nos. 8504 and 3775 consigned to Chhedi 
Ram out of the November 1922 auctions. 
Similarly the weight of the wagon No. 10169 
consigned to Maiku Lal out of the Feb- 
ruary auctions was entered with-his hand. 
His statement in the lower Court was very 
shifty. First of all he stated that he al- 
ways inserted the correct weight in these 
forwarding notes. Possibly his desire was 
to brave it out and urge. that there was 
no fraud. Then he changed his mind and 
stated that he did not know what went on at 
the weigh-bridge because he was never 
present there and made weighment only 
at the beamscale. In the Gourt it was 
‘represented that he did not even go to 


the beamscale except on the occasions when 
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wording notes. At least, in this Court, 


it was no part of his Counsel’s argument 


that fraud wes committed between the 
beamscale and the weigh bridge and that 
correct weight at the beamscale was inter- 
fered with at the weighbridge. . In another 
place he stated that even to the beamscale 
he.went if he had time. 
was not to be tied down to any particular 
statement. He first admitted that he and 
Debi Deyal used to weigh the bags “but 
again changed that statement into a vague 
one of his going to the beamscale when he 


had time, .There is no reason to believe 
‘that fraud was committed between the 


beamscale and the weighbridge. If he 
was present at the beamscale and found 
the weight of a consignment, it does not 
stand to reason that he would depend upon 
the information of some one else to note 
down the weight in the forwarding note. 
There cannot be the slightest doubt that 
this man was the principal official con- 
cerned in the issue of brass boring and 
that without his connivance excess material 
could not have been-issued. Two out of 
the four Assessors held him to be guilty. I 
uphold his conviction. ; 

Raj Narain was intimately connected with 
the receipt of brass boring. The stock cards 
were posted up by him and we have seen 
how the conspiracy was helped by the 
irregular posting up of these cards. He 
hesitatingly admits his connection with 
the ` weighment of ‘stores when they arrived 
from the Loco Shop No. 10. He stated 
that after Ireland left service in April 1923 ` 
he used sometimes to witness the weigh- 
ment. His defence also is the one adopted 
by the other accused that he acted mechani- 
cally on the. information received from 
others. He admits thatit was his business 
to inform loco shop No. 10 of the weight 
of the stores received and to post up the 
stock cards. He wants the Court to believe 
that he acted on the infermation_ of 
Ajudhiya. jamadar of -coolies and Ram 
Narain and other clerks. He pointed out 
that there was no reason for his suspicion 
of the alterations and erasures made in the 
advice notes because they were even passed 
by the stores audit and the work shop 
audit. This defence is easy ‘to make but 


not convincing. There was general slack- 


ness of supervision but that would not help 
Raj Narain who was not a. supervising 
officer but. directly concerned with the 


His one desire .- 
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business of the department section H. One 
may not accept the reason for the slack- 
ness of the Audit Departments given by 
the learned Judge. The’ reasoning is a 
poetic one. The learned Judge says that 
these departments were “blinded by ex- 
cess of light.” A poethas used this ex- 
pression to account for the blindness of 
the poet Milton but nonetheless it is 
inaccurate in fact. Similarly it is an in- 
accurate explanation of the slackness of 
the Audit Department. It must be ad- 
mitted that there was universal slackness 
of supervision but benefit thereof cannot 
be given to men intimately connected with 
the business of a depatrment and not 
merely employed to supervise coolies. 
1 am satisfied from the evidence that it 
was the business of Raj Narain to take 
over brass boring which came from 
loco shop No. 10 and as I have held that 
excess was received from there which was 
not shown on the stock card, Raj Narain’s 
complicity in the fraud and in the con- 
spiracy must follow. The Assessors were 
of opinion that he was not guilty but I up- 
hold his conviction. 

Debi Dayal was a traffic clerk who sent 
out consignments. He filled up the lower 
portions of the forwarding notes. His 
defence is that he accepted the weight put 
down by Maharaj Kishen. His own witness 
however Mohammad Hussain (D. W. No. 2), 
has deposed that he could not have done so. 
The practice is for the traffic clerk to weigh 
the consignment at the weighbridge and 
if for any reason he is compelled to accept 
the weight given by the consignor he must 
make a note “consignor’s weight accepted”. 
There is no such endorsement on any of 
the forwarding notes. Mohammad Hussain 
has further stated that it was the practice 
of the traffic clerk to go and witness the 
weighment of auctioned materials at the 
weigh bridge. He has also given further 
interestingevidence todisprove Debi Dayal’s 
explanation regarding the X’mas wagon. 


He deposes that once Debi Dayal prepared a - 


shunting order he had nothing whatever to 
do with the consignment. Debi Dayal’s 
explanation, therefore, that he went to the 
goods shed to tranship and send off the 
new wagon in the ordinary course of his 
duties is wrong. It is certain that without 
the help of Debi Dayal excess consignment 
could not have passed put of the stores. His 
dealings with the X'mas wagon give proof of 
his interest in the despatch of excess store. 
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One out of four Assessors held him to be 
guilty. His complicity is overwhelmingly 
proved and I uphold his conviction. 

We next comé to the merchant Chhedi 
Ram. In the general observations above 
I have shown how Chhedi Ram received 
instead of 6 tons which he purchased at 
the November auction as many as 24 tons 
of brass boring. There is no reason to 
distrust the testimony of Sita Ram to 
whom the brass boring was sold and of 
Tapsi Ram, former servant of Chhedi Ram, 
who took some of the consignments to the 
shop of Sita Ram. It was argued on his 
behalf that the connection between the con- 
signments and the stock received by Sita 
Ram, was not proved. There is however 
the connection of dates and thereis an 
entire absence of evidence to prove that 
Chhedi Ram had any other stock of brass 
boring in his possession at the time, 
Maiku Lal approver has deposed that 
Chhedi Ram paid bribes to the stores 
oficials just as he himself did. That evi- 
dence isan additional proof of Chhedi Ram's 
dishonesty, Even apart from it, his taking 
away 24 tons instead of 6 proves abetment 
of embezzlement. It is said that the man 
suffers from a severe illness. Obviously it 
is a case of an impure mind in an impure 
body. Two Assessors out of four held him 
to be guilty. I uphold his conviction. 

Finally I come to the case of Hay. His 
defence is of negligence of supervision. 
Many facts, however, have been brought 
home to him. [First of all he had to sign a 
verification of the advice note certifying 
that correct weights had arrived from shep 
No. 10 to the stores. The argument of his 
learned Counsel was that a heap of papers 
was put up before him and he signed 
blindly. He was, however, carefulto put 
down the date on which he signed so the. 
signing was not so mechanical as it is 
pretended to be. He never made any 
inquiry as to how it happened that 
advice notes were posted up sometimes so 
late as two months after they were receiv- 
ed. On every stock card there are his 
initials at the top. He explains that he 
put those initials because the Audit De- 
partment raised an objection that they 
could not be satisfied of the correctness of 
the entries withoutthe signature of a gazett- 
ed officer. The appellant must be credited 
with a certain amount of intelligence and 
must have known that the Audit Depart- 
ment did not desire his signature for the 
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sake of adornment of the stock card but to 
satisfy themselves that the weights were 
correctly entered. It was submitted that 
the work of the department was so great 
that the appellant could not exercise any 
effective control. There is, however, no 
report of his brought on the record to 
higher authorities that he was unable to 
exercise any control. Even when some 
deficiency was found by the stock éxaminer, 
no inquiry into the matter was ordered by 
him. Any time that it came to his turn to 
check the stock he noted an excuse that 
it was too much in quantity to be checked 
by actual weight. The learned Judge does 
not believe the evidence produced by the 
prosecution to prove that the appellant 
used to be present at the weighbridge so I 
- shall make no reference to that evidence. 
_ The evidence of the approver Maiku Lal 
is to the effect that he actually paid 
Rs. 2,600 to the appellant’ twice, once 
Rs. 1,000 about the Sth of March 1923 and 
again Rs. 1,600 about the 21st of April. The 
learned Sessions Judge stated that he at- 
tached no importance te the statement but 
I am not in agreement on this point. The 
way the learned Judge has looked at the 
ease has detracted toa certain extent from 
the effectiveness of his judgment. Often 
when he meant that he would have 
possibly not convicted if a certain evidence 
had stood by itself, what he has stated 
“is that he would attach no importance to 
that evidence. His point of view really 
was that the evidence standing by itself 
was not convincing but when supported by 
other evidence it carried conviction. That 
is the view I personally take of the evidence 
regarding the payment of bribes to the ap- 
pellant., In the body of the judgment it 
might appear that the learned Judge de- 
pended on no evidence against the appel- 
-lant except the one of his borrowing money 
from the approver Maiku Lal, yet on page 
59 when he sums up the case against the 
appellant he has made reference to several 
matters which when he discussed them 
he seemed to consider as trifles. I have 
read the statement of Maiku Lal and I am 
much impressed by the prompt answers he 
gave in cross-examination. He was question- 
ed in great detail and rightly about the 
money which he paid to the appellant and 
his answers all prompt and such as would 
be acceptable to any réasonable person. He 
said that bribés were not entered in the 
accourt books, If a merchant’s businass led 
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him to pay a bribe once in a way it may be 
disguised in some other name but when 
his business depended entirely on the 
payment of bribes to different persons con- 
tinually no such disguise was possible. The 
method adopted was to put aside a certain 
sum of money and form a fund for the pay- 
ment of bribes and to keep that money out of 
account books. No reason is apparent why 
Maiku Lal should fly at such high game. 
Thereis alsono suggestion that the Investi- 
gating Olfficer‘Mr. Peters would have special 
satisfaction by the “prosecution of a Buro- 
pean holding the position that the appellant 
did, I think the learned Judge was correct 
in pointing to the natural manner in 
which the appellant’s guilt came to light, 
In the appellant's statement I find some 
reference to the animosity of a man of the 
name of William. Who he is, is not ap- 
parent on the record nor did the appel- 
lant’s learned Counsel make any reference 
to this matter, In my opinion the question 
was a very serious one as to why Maiku Lal 
should implicate the appellant and if 
there had been the slightest cause for him 
to do so, | feel certain that it would have 
been placed before me. ; 
Besides the receipt ofthe bribe the ap- 
pellant borrowed money from Maiku Lal. 
He thought this was not contrary to any 
rules of his department. This is difficult to 
believe as he is a Government servant and 
all Government servants are forbidden from 
having any money dealings with persons 
with whom they may have to come into 
contact in’ their official capacity. It was 
said and the evidence of that gentleman 
was produced that an Additional Govern- 
ment Pleader, B. Gokul Chand Rai, advised 
him to borrow money from his contractor, 
The loans, however, go further. The ap- 
pellant not only acted contrary to rules 
but borrowed money which he had no ex- 
pectations of payment, A very rich brother 
in the Punjab is spoken of but did not 
appear as a witness. Another brother in 
a humbler situation in life appeared as a 
defence witness. This was not sufficient. I 
do not know how it is among Anglo Indians 
but from my experience of Indians and 
Indian life, I know that a well-to-do man 
with five crores instead of 5 lacs will not 
have sufficient means to satisfy the greed or 
profligacy of his poor relations. The exist- 
ence of a rich brother. does not necessarily 
imply his capacity to satisfy the wants of 
his many poor relations. All the hope the 
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appellant had of paying such a large sum 
of money as Rs. 4,500 with interest at 10 
per cent. per annum was out of. an incre- 
ment of Rs. 50 per month which he ex- 
pected to receive, a year after the loans. 
Very little would have been left overfrom 
Rs, 600 a year after payment of interest. 


As regards these loans, arguments were 
raised on both sides from a misunderstand- 
ing of what they were. One side said that 
money would not have been borrowed by 
cheques if the borrowing was dishonest and 
the other side pointed to the second loan 
being borrowed in cash and not by cheque. 
The whole point of Maiku Lal's evidence 
is that these advances were really loans but 
that they were to be re-paid in bribes. At 
the end of 1923 newsof an inquiry into 
Railway frauds was noised abroad, so the 
occasion never arose to set off any payment 
of bribe against the loans. To me it appear- 
ed that no point was made by the learned 
Counsel, Mr. Alston when he said that the 
money was borrowed as publicly as may be. 
The question is whether the payment ofthe 
money was to be made as Maiku Lal has 
suggested or in the ordinary course as any 
other debtor would. An answer to this 
question is not settled by the public manner 
of the borrowing of the loan. 


Possibly the case has not been happily 
put by the learned Judge. He says that a 
loan connotes re-payment of the money 
sooner or later. Perhaps that is not the 
right way of putting it because if such were 
the case there would be no insolvency. The 
real question is whether there was any 
intention on thepart of the’ appellant of 
paying back the money in the ordinary way. 
Here there are excellent reasons given by 
the learned Judge for the conclusion that 
the appellant had no such intention. The 
bills produced by the appellant himself 
prove conclusively his profligacy and deter- 
mination to live beyond his means. A man 
who has got himself involved in debt 
would be expected to retrench The 
behaviour of the appellant carries convic- 
tion to my mind that there was something 
behind the loans and that he did not 
apprehend the possibility of having to pay 
them. As the rich brother has not appear- 
ed as a witness I do not believe that he 
would have been ready to pay the debts 
contracted by his brother merely for show 
expenses and not out of necessity. For these 
reasons I believe Maiku Lals statement 
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that the loans were to be paid off on re- 
ceipt of excess materials and not in cash. 

A very serious point arises how a salwar 
of the shrewdness of Maiku Lal would 
advance Rs. 4,500 knowing the appellant's 
ways of life and the improbability border- 
ing on impossibility of hisrecovering the 
money. His learned Counsel Mr. Alston 
noted this weakness in the defence and 
addressed some vague and general argu- 
ments to the Court about the money- 
lender's greed and trust in luck. These 
deserve no consideration. What he fur- 
ther said was that Maiku Lal wanted to get 


the appellant into atrap so that on dis- 


closure of the fraud he may have a hold: 
over the appellant. It must be remembered, 
however, that Maiku Lal did not approach 
the appellant but that the advances were 
always made by the appellant to Maiku Lal. 
To repel the learned Counsel’s argument, 
the notes.written by the appellant to Maiku 
Lal are of great importance. It is not 
Maiku Lal who hangs a bait in front of a 


victim but itis the appellant who goes in ` 


“pursuit of the money. 


It was pointed out by Mr. Bahadurji 
that if there had been a conspiracy thé 
appellant would nothave been instrumental 
in getting rid of the services of Ireland. 
There’ could have been a short answer to 
this that Ireland was held to be not guilty 
by the lower Courtso there was no force in 
the argument. Ishall not take advantage 
of that reply because I believe that Ireland 
was as wrongly acquitted as Sheo Dayal. It 
is difficult to understand the frame of mind 
of conspirators andno answer can be given 
with confidence. Itis possible that Ireland, 
an Anglo-Indian, was troublesome in de- 
manding his share of the bribe and the 
appellant may have thought it safe to get 
rid of him hecause as pointed out by the 
lower Court Ireland could with difficulty 
expose the fraud without implicating him- 
self. It is interesting to note that Ireland 
was got rid of between the first bribe al- 
leged by Maiku Laland the second bribe. 
The first bribe was given about the 8th of 
March 1923 and the second about the 21st 
of April and Ireland's services were dispens- 
ed with on the 12th of April. This point 
was of course rightly made by the learned 
Counsel but in my opinion it is not of 
sufficient moment to nullify the effect of 
the other evidence. 

The fervour and eloquence with which 
Mr. Bahadurji argued the case of his client 
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made itsafe for the Court that no point of 
importance will be left out. Possibly there 
was a personal conviction as well. The 


arguments in the case have lasted for five 


days and‘ with two Saturdays and two 
Sundays I have pondered over the matter 
for nine days. Thinking over the matter 
as an ordinary reasonable being, which after 
all is the crucial test, I have found myself 
unable to take a line of argument that 
would make the position of the learned 
Counsel acceptable to me. “I must hold 
Hay to be guilty. All the Assessors held 


“him not to be guilty, but that opinion is not 


acceptable to me. - 
" The Railway Administration laid itself 
out to be robbed and it was robbed. The 


. appellants succumbed to a vicious system 


and were not able to break away from it. 
In imposing sentences there is no cause 
to be vindictive. Just as Hay's fall has 
been greater, the punishment to him wil 
be comparatively more onerous and of 
wider results than to the others. I reduce 
the sentence of Hay and Chhedi Ram to 


- rigorous imprisonment for one year each 


on both counts to run concurrently. The 
sentences of Maharaj Kishan, Raj Narain 
and Debi-Dayal are reduced to 18 months’ 
rigorous imprisonment each to run con- 
currently. 

The appellants who are on bail shall 
surrender to undergo the balance of their 
sentences. a. 

My acknowledgments are due to the 
learned Judge of the lower Court for the 
excellent and accurate presentation of the 
facts ofa very difficult case in his judg- 


ment; also to the Prosecuting Inspector for. 


his help duringthe hearing ofthese appeals. 


my 


Sentences reduced, 


G. H. 
Z. K. 


ALLAHABAD HIGH COURT. 

ORIMINAL APPBAL No, .319 oF 1925. 

l May 19, 1925. = 
Present:—Mr. Justice Sulaiman and 
and Mr. Justice Daniels. 
 SUKEHAI—Accosep—APppLicant 

- + Versus 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), ss. 800, Hucep. I, $02, 
304-—Wife leading immoral life—Remonstrance--- 
Provoeatipn-- Death caused by stabbing-—Murder-—- 
Culpable homicide, 


SUKHAI V, EMPEROR, 


` to one of culpable homicide. | 
Criminal appeal from an order of the 
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Accused's wife lead ‘a grossly immoral life. Afte 
a recent act of unchastity the accused remonstrated 


. with her and instead of showing repentence she 


replied | that she would continue in the course to 
which he objected. The accused became enraged and 
struck her with a stick. She struggled with him and 
got hold of his fingers and bit them. Accused then 
lost control of himself, took out a knife and stabbed 
her repeatedly with it with the result that she died 


. from the injuries: 


Held, that the immediate provocation offered: to the 
accused at the time of his remonstrance coming on the 
top of allthat had gone before was sufficient to bring 
the case within Exception I tos. 300 of the Penal Code 
and to reduce the offence of the accused from murder 
fp. 845, col. 1.] : 


Second Additional Sessions Judge, Gorakh- 
pur, dated the 16th February 1925. ; 

Mr. K. Verma, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. ; 

JUDGMENT.—The accused Sukhai 
has been convicted under s. 302 of the 
Indian Penal Code of murdering his wife 
Musammat Sukhia and sentenced to trans- 
portation for life. The commission of the 
offence is admitted and the question is 
whether the offence is one under s, 302 or 
s. 304. On 29th November 1924 Dharam 
Raj headman of Mouza Deopur found the 
dead body of awoman with a- number of 
wounds on it in his grove through which 
he was passing. He informed the chaukidar 
who made a report. The body still had 
ornaments on it and some pieces of glass 
bangles were picked up near where the 
body had been lying. It was not known 
at first who the woman was but she was 
identified through one Musammat Jagrani 


who had known her as Musammat Sukhia, ` 


the wife of the accused. The Sub-Inspector 
then proceeded on 30th November to the 
house of the accused. He found the house 
shut up. The accused had shifted to 
another house. The Sub-Inspector went 
there and found him. Eventually the 
accused gave up some ornaments to the 
Sub-Inspector and a kurta and dhoti bear- 
ing stains of blood were found in his house. 
In the pocket of the kuria was a knife. 


The accused was sent before a Magistrate 


and made a confession under s. 164 of the 
Cr. P.C., to which he has adhered both 
before the Committing Magistrate and at 
his trial. | 
There is no doubt that the deceased 
woman was grossly immoral, The accused 
has told a loog story of her repeated mis- 
behaviour and how in order to look after 
her he had to give up going out to other 
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. villages for work (he is a goldsmith) and do 
his work at home. 
with her with intent to go to Bengal but 
in spite of repeated promises she did not 
reform. On the day of the murder they 


were intending to return together along ` 
with their little girl aged seven to their 


“ village Madhwapur. They arrived at Bhatni 
Station in.the afternoon and had to wait 
for a. train till about 10 r. m. While they 
were there the accused says that: he found 
his wife just outside the station having 
intercourse withaman. He threw a brick 
at the man who went away. This story 
sounds incredible but it is corroborated by 
the evidence of the accused’s little girl 

-Musammat Nanki and the learned Judge. 
appears to have accepted it. At any rate 
they travelled together to Salimpur and 
there alighted and proceeded to the grove 
at Deopar where the body was found. -The 
accused’s-account of what: followed is that 
after the girl had gone to sleep he upbraid- 


ed his wife with -her misconduct. Instead.. 


of being repentant she said that she would 
again do such acts upon his head. There- 
upon he became enraged and struck her 
with a stick. She struggled with him and 
got-hold of his fingers and bit them. 
then lost control of himself and took out a 
knife and began to stab her with it. He 
does not know how many blows he in- 
flicted. The medical evidence shows: that 

he went on stabbing her repeatedly. The 
* Civil Surgeon has detailed a list of fifty- 
three different injuries on the body. Many 
of -these were minor injuries, and as the 
learned Judge says, the medical evidence 
shows that there were not less than a 
hundred injuries on the body altogether. 
“The account of what happened at the 
grove receives corroboration from the fact 
that the.aceused was medically examined 
when he was admitted to Jailand there were 
marks.on his fingers which might have 
been the marks of teeth. 


“The Judge has believed the accused’s 


story to be the substantial truth and we 
must accept itas such. We think that the 
immediate provocation at the grove coming 
on top of all that had gone before was 
sufficient to come within Exception I to 
s. 800. of the Indian Penal Code, and to 
reduce the offence from murder to culpable 
homicide. We are prepared to make some 
reduction of offence And sentence, but we 
cannot leave out of account altogether the 
very savage nature.of the attack which was 
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He. 
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“made on the deceased and the large number 


of injuries which were inflicted by the 
accused, We-alter the conviction to one 
under s. 304 of the Indian Penal Code and 
reduce the sentence’ to one of ten years’ 
rigorous imprisonment. < 


ZK. Sentence reduced. 
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PATNA HIGH COURT. 
CRIMINAL Reviston No. 72 or 1925. 
March 6,1925. 


Present :-—-Justice Sir John Bucknill, Kr., 


and Mr. Justice Kulwant Sahay.. 
MUNNI LAL SAO AND OTHERS— 
PETITIONERS -s 


. versus l 
GATTI AHIR AND OTHERS—OPPOSITE 


PARTY. 

Criminal Procedure Code (Act V of 1898), ss.-1 
144, 145—Dispute relating to land—Procedure—Juris- 
diction of Magistrate—Order under s. 144, duration of 
— Observation as to possession, effect of. | 

Section 144 of the Cr. P, C. is of general appli- 
cation and contains nothing which ousts the juris- 
diction of a Magistrate in cases of bona fide disputes 
as to possession of land. Where, however, s. 107 or 
s. 145 of the Code. will meet the requirements of the 
case, 8,144 is notan appropriate remedy and if it is 
found that the danger was not so imminent that it 
could not be otherwise averted an order under s. 144 
will generally be held to have been made without 
jurisdiction. ‘Where it is clear upon the materials 
before the Magistrate that one party is in possession 


-and that another whose claim'to possession is a mere 


pretence is threatening to interfere with that posses- 
sion the Magistrate is entitled to resort to the special 
summary procedure of s. 144, if: immediate provision 
or speedy remedy is desirable. [p. 846, cols. 1 & 2.] 

Where in the course of a proceeding under s, 144 
of the Cr. P, C. the Magistrate finds that there is a 
bona fide dispute of possession of land likely to 
cause a breach of the peace he is bound immediately 
to take action under s. 145 ofthe Code. The use of 
s. 144 is a suitable method of avoiding a breach of 
the peace only if it is clear upon a reading of the 
Police report that the claim of the party creating the 
a A is not a claim made in good faith. [p, 846, 
col. 2. 

An order purporting tobe under B. 144 of the Cr. 
P. C. has no power after the expiry of two months 
from the date of the order and any observation made 
in such an order by the Magistrate as regards the 
possession of © any of the parties must be ‘treated 
simply as an incidental observation meant to enable 


| the Magistrate to make an order under the section. 


Such an observation cannot have the force of an order 
unders. 145 of the Code and is of no use in deter- 
mining the question of .actual .possession, if the 
question arises in a subsequent proceeding. “ [p. 847, 
col. 2; p. 848, col. 1.] ` ; ; 
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Criminal revision against an order of the 
Sub-Divisional Magistrate, Buxar, dated the 
19th of December 1924. 

Messrs. K. P. Jayaswal and Manohar Lal, 
for the Petitioners. 

Mr. P. C. Rat, for the-Opposite Party. 

JUDGMENT. 

Kulwant ‘Sahay, J.—This is an 
application on behalf ot the second party 
in a proceeding under s., 144° of the 
Cr. P. O. against an order of the Sub-Divi- 
sional Magistrate of Buxar, dated the 19th 
of December, 1924, whereby he declared 
the first party to be in possession of the land 
in dispute and made an order restraining 
the second party from interfering with 
the possession of the first party. 

The petitioners went before the District 
Magistrate against this order under cl. 
(a) of s. 144 of the Cr. P. C., praying that 
the order passed by the Sub-Divisional 
Magistrate might be rescinded. The learn- 
ed District Magistrate has rejected the 
application by his order, dated the L7th of 
January, 1925. 

The point raised by the learned Counsel 
for the petitioners is that the dispute in 
the present case was a bona fide dispute 
concerning 120 bighas of land in the village 
and that the Magistrate had no jurisdiction 
to initiate proceeding under s. 144 of Cr.P.C. 
but he could only act under s. 145 of the 
Code. The question as to the powers of the 
Magistrate to act under s. 144 or under 
s. 145, Cr. P. C., has been considered by this 
Court in several cases. In the Full Bench 
Case of Shebalak Singh v. Kamaruddin 
Mandal (1), Mullick, J., observed as follows: 
“Section 144 is of general application and 
contains nothing which ousts the Magis- 
trate’s jurisdiction in cases of bona fide dis- 
putes as to possession of land. But where 
s. 107 ors. 145 will meet the requirements 
of the case, s. 144 is nof an appropriate 
remedy and if it is found that the danger 
was not so imminent that it could not be 
otherwise averted an order under s. 144 
will generally be held to have been made 
without jurisdiction. Where it is clear 
upon the materials before the Magistrate 
that one party is in possession and that 
another whose claim to possession is a mere 
pretence is threatening to interfere with 
that possession the Magistrate is clearly 
entitled to resort to the special summary 

(1) 6 Ind. Cas. 149; 2 Pat. 94; 1 Pat. L. R. 2 (Cr); 


(1922) Pat. 241; 3 P. L. T. 573; 4 U. P. L. R. (Pat) 57. 
23 Cr. L.J. 549; (1922) A.I R. (Pat) 435, 
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procedure of s. 144 if immediate preven- 
tion or speedyremedyis desirable”. Jwala 
Piasad, J., in considering the same question 
agrees with Mullick, J., that itis open to a 
Magistrate to take proceedings under 


‘s. 144 in cases of disputes relating to posses- 


sion of land when there is an Imminent 
danger of a breach of the peace in connec- 
tion with land disputes ; but his Lordship 
observed as follows “To me it appears that 
when, in the course of a proceeding, under 
s. 144 of the Cr.P.C. the Magistrate finds that 
there is a bona fide dispute as to possession of 
land likely to cause a breach of the peace he 
is bound immediately to take action under 
s. 145. Chapter XII comprising that 
section is headed ‘Disputes’ as to immov- 
able property”. Then his Lordship quotes 
s. 145. He is of opinion that in such cases the 
proper procedure to adopt is a proceeding 
under s. 145 and not one under s. 144 of the 
Cr. P.C. The same view was expressed by 
Roe and Imam, JJ., in Kaniz Amina v. 
Emperor (2) Their Lordships laid down 
the following two propositions, first, that the 
Magistrate is not required to take ` proceed- 
ings under s. 145 if he is satisfied that 
by other methods he can avoid a breach of 
the peace ; and, secondly, that the use of 
s. 144, Cr. P. O., is a suitable method of 
avoiding a breach of the peace only if it be 


clear upon a reading of the Police Report. 


that the claim of the party creating dis- 
turbance is not a claim made in good 
faith. It is, therefore, necessary to see in the 
present case whether the dispute between 
the parties was a bona fide dispute relating 
to the possession of the land in dispute. 
Now it appears from the orders of the 
Courts below the land in dispute was 
originally parti and full of thorn and’ 
belonged to Musammat Sheobasi. Rama- 
nand Sahu who was her son-in-law used to 
look after the property on her behalf. The 
petitioners Nos. 1 and 2 are mortgagees in 
possession of the village. ‘The other peti- 
tioners claim to have taken settlement of 
the land in dispute from petitioner Nos. 
land. 2, The case of the petitioners was 
that the land was the bakasht land of the 
proprietors. The case of the opposite-party 
was that they had taken settlement of this 
land from Ramanand Sahu thirteen or 
fourteen years ago and that they have been 
since then in possessién on payment of rent 
to the landlords, but that recently the 


(2) 47 Ind. Cas. 65; 3 P. L. J. 2438;4 P. L, W. 304; 


19 Or, L. J. 869, 
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landlords have been trying to oust them 
from possession of the land because they 
refused to pay enhanced rent. On the 
23rd of September 1924 the opposite party 
filed an application before the Sub-Divi- 
sional Magistrate stating the fact of their 
possession and the fact that there was a 
likelihood of a breach of the peace as the 
landlord and his men would try to oust 
and remove the crops grown by them; and 
they prayed for proceedings under 
8,144. The learned Magistrate referred the 
' petition to the Police for report. The 
Police submitted a report on the llth 
of October 1924 in which they re- 
ported that the opposite party were in 
possession; and they recommended that pro- 


ceedings under s, 144 might be taken against’ 


the first party. The learned Magistrate, how- 
ever, ona perusal of the Police Report, made 
an order on the 24th of October 1924 
that no action was necessary. On the 17th 
of November 1924, a telegram appears to 
have been sent by Bijay Singh, who is one 
of the petitioners in this case, to the Sub- 


Divisional Magistrate, stating that the- 


opposite party were threatening to commit 
rioting .and murder and to damage the 
crops ; and asking the Magistrate to protect 
peace. Upon the receipt of this telegram 
the Sub-Divisional Magistrate again asked 
the Police for a report and on the Police 
Report he, on the 17th of November 1924, 
passed the following order, “ Police Report 
dated the llth October 1924, reconsidered. 
Restrain the second party under s. 144, 
Cr.P.C., from interfering with the possession 
of the first party over the plots named in 
Police Report. Cause may be shown against 
the orderon or by 27th November 1924.” Now 
upon the authorities, just referred to, this 
order of the 17th of November 1924 was a 
perfectly proper order and it was within the 
competence of the Magistrate to pass this 
order to prevent a breach of the peace. 
The telegram sent by one of the petitioners 
showed that there was an urgent necessity 
of taking action to prevent a breach of the 
peace and the Magistrate was perfectly 
justified in taking emergency step by 
making order under s. 144 on the 
17th of November 1924. In compli- 
ance’ with this order both parties ap- 
peared before him and showed cause. 
They produced docunfentary evidence and 
it appears that the documents produced 
by the present petitioners consisted of the 
finally published Record of Rights, certain 
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batwara papers and other document. The 
survey khatian showed the land in dispute 
to be the proprietor’s bakast land. The 
partition paper also showed the land to be 
the proprietor’s bakasht land. It was, there- 
fore, clear upon the evidence produced by 
parties that there was a bona fide dispute 
as regards the possession of the land. The 
presumption of the Record of Rights and 
of the partition papers was in favour of 
the petitioners ; on the other hand, the 
Police Report was in favour of the opposite 
party, and their allegation was that they 
had taken settlement of this bakast land 
from Ramanand Sahu and that they had 
reclaimed the parti land. There was, there- 
fore, clearly a case in which there was a 
bona -fide dispute between the parties as 
regards possession. Upon the authorities 
referred to, when the Magistrate saw that 
there was bona fide dispute between 
the parties he ought to have at once initiat- 
ed proceedings under s. 145 of the Or. 
P. ©. Instead of doing that he considered 
the statement filed by the parties and 
the documents produced by them, heard 
arguments and in effect made an order . 
finding the first party to be in possession 


“and declaring their possession and restrain- 


ing the second party from interfering with 
the possession of the first party. I am of 
opinion that when the Magistrate found 
that there was a bona fide dispute between 
the parties he ought to have called upon 
the parties to produce their evidence on the 
question of possession and to have proceed- 
dings to determine the question of posses- 
sion in the manner provided by s. 145 
of the Code. The order, however, of the 
learned Sub Divisional Magistrate, dated 
the 19thof December 1924, after two months 
from that date had no force ; and it is con- 
tended by the learned Counsel for the 
opposite party that two months having 
expired and the order having spent its force, 
it is unnecessary to consider the legality of 
this order. 

As I have said, the order purports to be . 
one under s. 144, Cr. P. C., and, therefore, 
after the expiry of two months this order 
has absolutely no force. The observation 
of the learned Sub-Divisional Magistrate 
as regards possession of the first party is 
simply an incidental observation in order 
to enable him to make an order under s, 
144, This observation cannot have the 
force of an order under s. 145 of the 
Code and is, therefore, of no use in determin- 
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ing the question of actual possession, if the 
question, arises in a subsequent proceed- 
ing. 

The ordér having spent its force it is 
not necessary to set it aside. Under these 


circumstances the application must be dis- . 


missed, 
Bucknil, J.—I agree. | 
Z, K. Application dismissed, . 


kanan Ah dana a abani 


ALLAHABAD HIGH COURT. 
Civin Revision No. 148 or 1924. 
May 26, 1925. 
Present :—Mr. Justice Sulaiman and 
| Mr. Justice Daniels. 
Babu BANKEY LAL KAPOOR— 
PETITIONER 
VETSUS 
Tus ALLAHABAD BANK, Lrop., 
MORADABAD AND EMPEROR— 

oe OprosiTeE PARTIES. 

-Criminal Procedure Code (Act V of 1898), s. 617— 
Iimbezzlement by servant~-Money paid by accused- to 
creditor handed over by latter to Police—Order di- 
recting reiurn of money to complainant, leglaity of. 

The Sub-Agent of 2 Bank embezzled a certain 


amount of money belonging to the Bank and paida’ 


part of it to his creditors in payment of his debts, 
The Police traced one of these payments and the 
creditor to whom the payment had been made handed 
the money back tothe Police. The ‘Sub-Agent was 
tried and convicted of the offence of embezzlement 
and atthe conclusion of the trial the Court ordered 
that the money which was handed over to the Police 
by the creditor of the accused should be handed over 
to the complainant Bank as property in respect of 
which-an offence appeared to have been . committed: 
Held, that the order was justified by the terms 
of s. 517 of the Cr. P. C. under which the Court 
purported to Act. i < 


Civil revision from an order of the Dis- 


trict Judge, Moradabad, dated the 26th 
February 1924, 

My. 
tioner. 


“ 


Shiva Prasad Sinha, for the Peti- 


Dr. K. N. Katju, for the Opposite party. 


JUDGMENT. 

Daniels, J.—This isan application for 
revision against an order of the Sessions 
| Judge of Moradabad refusing to interfere 
with an order returning certain property 
to the complainant. The Allahabad Bank 
Ltd., prosecuted one Gopal Lal, the local 
_Sub-Agent of the Allahabad Bank, who had 
absconded with about alac of rupees, It 
transpired that Gopal Lal had been sending 
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part of the embezzled money to his creditors 
in payment of his debts. He sent a sum of 
Rs. 2,400 to the applicant Banke Lal Kapoor 
in notes under insured cover. The Police - 
traced this payment, and the applicant hand- 
ed the money back to them. - At the con- ` 
clusion of the trial the Court ordered it to 
be handed over to the complainant under 
the provisions of s, 517, Cr. P. ©., as proper- 
ty in respect-of .which an offence appeared 
to have been committed. | 

The present application is filed as a civil 
revision, but as it is against the order ofa . 
Criminal Court, if any revision lies at all, 
it must be under s. 489 of the Or. P. O. 
We think, however, that the order of the 
Court below is notopen to attack in revi- 
sion. That order is strictly justified by the 
terms of s. 517, under which the Court 
below has acted, The Court was satisfied 
that this was property in respect of which 
an offence had been committed, and it was 
property to which the Allahabad Bank 
claimed to be entitled. We accordingly 
dismiss the present application. As the 


. application was filed as a civil revision we 


allow costs to the answering respondent in- 
cluding in this -Court fees on the higher 
scale. At the hearing before us the Allaha- — 
bad Bank has not been represented. 
Sulaiman, d.—I concur. I think we- 
have no power to compel the Allahabad 
Bank, who has’ received the money, to re- 
fund the amount to the Court or to pay it | 
“back to the applicant. 
Z. K. Application dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No, 40 oF 1925. 
March 31, 1925. 

Present :—Mr. Daniels, J. ©. 
Musammat GILLI—Accuszp—APPLICANT 
VETSUS kh. 
EMPEROR~-CoMPLAINANT— OPPOSITE 
a PARTY. | 

Criminal Procedure Code (Act V of 1898), s. 503->- 
Penal Code (Act XLV of 1860), s. 285—~Possession of 
materiais for counterfeiting coins—Assistant Maint 
Master of Calcutta Mint,’ whether expert witness— 
Commisston, issue of, legajity of. ` ; 

The Assistant Mint Master ofthe Calcutta Mint is 
an expert witness with regard to coins’ and instru- 
ments for coining and a Magistrate does not act 
illegally in allowing him to be examined on com- 


ba 
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mission instead of insisting on his personal attend- 
ance. 
= Oriminal revision against an order of 
the Sessions Judge, Gonda, dated the 
10th danuary 1925, confirming that of 
Assistant Sessions Judge, Gonda, dated 
the lith December 1924. — 

Mr, Kanhaiya Lal Nigam, for the Appli- 
cant. 

ORDER.—The applicant has been con- 
victed under s 235, Indian Penal Code, and 
the conviction has been upheld by the 
learned Sessions Judge in appeal. After 
hearing Counsel at length in support of 
the application Iam satisfied that there 
are no good grounds for interference in 
revision. It is difficult to take seriously 
the suggestion that the Assistant Mint 
Master of the Calcutta Mint is not to be 
regarded as an expert witness. Nor can 
J agree that the Court acted illegally in 
allowing him to be examined on commission 


instead of insisting on his personal attend- , 


ance. Idismiss the application. 
Z. K. Application dismissed. 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. -727 or 1924. 
November 7, 1924, 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 

NAWAB ALlI—ACCUSED — PETITIONER 
Versus 
EMPEROR—Obppostte PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 110, 860 
—Security proceedings—-Depnsition not read over to 

witnesses, effect of—Illegality, 

Where in a proceeding under s, 110 of the 
Cr. P. C. the provisions of s. 360 of the Code 
are not complied with, the enquiry is vitiated and 


the order passed by the Magistrate in the proceedings 
must be set aside. 


Criminal revision against an order of 
the Sessions Judge, Dacca, dated the 2nd 
July 1924, confirming that of the Sub-Divi- 
sional Magistrate, Munshigunge, dated’ the 
26th February 1924. 

Babu Radhika Ranjan Ghua, for the Peti- 
tioner. 

Babu Heramba Chandra Guha, for the 
Crown. 


JUDGMENT.—It is clear that the 
‘provisions of s. 360 of the Cr. P. ©. were 
not complied with in the present inquiry. 
The order passed by the learned Magis- 


ög 


GULAB SINGH V. HMPRROR, “BA 


trate is accordingly set aside, and further 
inquiry directed—such inquiry to be held 
by some Magistrate other than the Magis- 
trate who had dealt-with the case. 

Z. K, Order set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 110 or 1925. 
March 24, 1925. 

Present:—Mr. Justice Stuart. 
GULAB SINGH AND ANOTHER—ACCUSED 

. ~ APPLICANTS 
VvETsSUus 
EMPEROR—Oprositre Party. 

Penal Code (Act XLV of 1860), s. 466 —Forgery— 
Railway clerk making entry in register at 
instance of superior officer acting bona fide—Offence 
—Criminal Procedure Code (Act V of 1888), s. 215— 
Commitment, when can be quashed. 

Certain goods were consigned to the complainant 
andon arrival of the goods at their destination the 
complainant was required by the Station Master to 
unload the goods within a certain period: After the 
complainant had unloaded the goods, accused, a 
goods clerk, entered the time of the unloading in the 
register. The Station Master subsequently discovered 
that in unloading the goods the complainant had 
blocked the line on which the wagon was standing 
arid called upon the complainant to clear the line. 
After the line had been cleared the Station Master 
directed the accused to alter the time of the unloading 
of the goods from that previously entered in the re- 
gister to that at whichthe line had been cleared: 

Held, that under the circumstances, even if the 
Station Master's view as to the correct time when the 
goods had been unloaded was erroneous, the accused 
bse not guilty of an offence under s. 466 of the Penal 

sode. 

Criminal revision from an order of the 
Magistrate, First Class, Agra, dated the 
19th of January 1925, 

Mr. C. Ross Alston, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. | 

JsSUDGMENT.—Commitments should 
only be quashed when on the face of it 
there is something of the nature of a fatal 
flaw in the prosecution. In this particular 
case there is a fatal flaw. There is no case 
in law atall. The two persons whom the 
Committing Magistrate has ordered to be 
prosecuted for forgery under s. 466 of the 
Indian Penal Code are two Railway clerks 


. and the case against them is briefly this. 


They are responsible for the upkeep of 
certain registers. Two wagons containing 


coal arrived at Agra Railway Station and , 


the consignee was given tilla certain hour 
to unload. He completed his unloading by 
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a certain hour and the time of completion 
was recorded accordingly .in the register, 


but he was not only, according to the view- 


of the Station Master, obliged to complete 
unloading by a par ticular time in order to 
save payment of demurrage but he was also 
responsible for putting the wagons in such 
a position as to enable them to be despatch- 
ed, and if he did not have the wagons 
clear ed, by that time so as to be capable of 
despatch, the Station Master considered that 
he was liable to pay demurrage even though 
the -wagons had been unloaded. The con- 
signee had actually unloaded the wagons 
by a certain time and that time was entered 
in the registers but the Station Master 
subsequently discovered that while un- 
loading he had blocked the passage of 
the wagons -by leaving accumulations of 
coal on the permanent way so that the 
wagons’ despatch (to Tundla) had been 
delayed. The Station Master told the con- 
signee to clear the line so that the wagons 
might be despatched. The consignee cleared 
the line. The Station Master then went to 
the clerks in charge of the registers and told 
them’ to alter the hour of unloading from the 
hour originally recorded when the wagons 
had been actually unloaded to the hour 
which he now gave them when the line 
had been cleared sothat the wagons could 
be despatched. The two clerks carried out 
his orders and it is for this and this alone 
that they have been committed to Sessions 
on a criminal charge. 

It is admitted that they were acting 
“under the orders of their superior officer, 
‘that they could not have had any possible 
animus in the matter and that the consignee 
had no complaint against them. The 
Station Master's interpretation of the 
liability of the consignee had been found to 
be wrong by a Smail Cause Court Judge. 
‘IT have nothing to say upon that point. 

The Civil Court has found that the con- 
signee was not liable to pay demurrage. But 
there was absolutely nothing dishonest, im- 


proper or irregular in the Station Master 


holding the view which he did hold, even 
though it was an incorrect view, and for 
him to tell the clerks to alter the time “of 
unloading to the time when lhe honestly 
thotg ohtthat the wagonshad been technically 
unloaded was in no waya criminal offence 
and the clerks.who acted under his orders 
were in no way responsible. 

I consider that the action of the Civil 
Court which ordered the prosecution” was 
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most ortun and that it would be. 


most improper to permit this prosecution to 
continue as on the face of it there is no 
case of any sort or kind. 

I aċcordingly quash the proceedings, set 
aside the order of committal of the two ap- 
plicants and direct that their bail bonds be 
cancelled. This order will have the effect 


of an order of absolute acquittal with no | 


reflection of any kind upon the conduct of 
the applicants. 


2 K: Order set aside. 


LAHORE HIGH COURT. 
CrimINaL Revision No. 842 or 1924. 
November 1, 1924. | 
. Present:—Mr. Justice Harrison. 
San SINGH—ACCUSED—PETITIONER 
Versus 
NARINJAN DAS— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 196 
(as amended)—Complaint regarding the falsity of 
Return of Election Expenses without order of or under 
the authority from Government-—Cognizan ce by Magis- 
trate— Punjab Electoral Rules, r. 5 (4)—-Words “in a 
judicial proceeding”, whether affect s. 196, Cr. P. C., 
as amcrded. 


In r.5 (4) of the Punjab Electoral Rules, the words 


“in a judicial proceeding” by a Magistrate dó not 
override or amplify the clear provisions of the amend- 
ed s. 196, Cr. P. C., and, therefore, do not empower a 
Magistrate to take ‘cognizance of a complaint regard- 
ing ‘the falsity of a Return of Election Expenses, 


unless the complaint is filed by the order of or under- 


the authority from the. Governor-General in oa 
ete., as ‘laid down in the amended s. 196, Or. P C. 
[p. 851, col. 2.] 


Application. for revision of an order of © 


the Sessions Judge, Sialkot, dated the 4th 
June 1924, affirming that of the Magistrate, 
First Class, Sialkot, dated the 8th May 
1924. 


Dr- Gokal Chand Narang, for the Peti- | 


tioner. i 

Mr. Carden Ncad, Assistant Legal Re- 
membrancer, ,for the Respondent. 

JUDGMENT.— Dewan Narinjan Das 
describing himself as a complainant moved 
the District Magistrate of Sialkot to hold 
a judicial inquiry under r. 5 (4) of the 
Punjab Electoral Rules as to whether Mr. 
Labh Singh, arival candiate at an election, 
had lodged - a false return of his election 
expenses. He invited him to hold-as a 
result ofthat inquiry thet Mr. Labh Singh 
had incurred the penalties prescribed in 
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that rule and was iiot eligible for election 
for five years. ‘The complaint was sent to 
Sardar Balwant Singh Garewal for dis- 
posal. It was contended by the other side 
that the Magistrate had no jurisdiction. 
Two preliminary issues were framed :—the 
Magistrate electing to follow the procedure 
ofa Civil Court— 

(1) Has this Court no jurisdiction unless 
it is empowered to hear the petition by the 
Local Government? 

(2) Have the Courts at Sialkot no juris- 
diction to entertain this petition? 

In a brief order dated the 8th May 1924 
the Magistrate held that the . meaning of 
the rule was clear and that he was em- 
powered’ to give a judicial finding as re- 
gards the falsity of the return. To this 
somewhat bald assertion he added no sort 
of explanation of how he (the Magistrate) 
came to function, and how he; came to be 
seized with the petition requiring him to 
carry out the inquiry. An application for 
revision was presented to the Sessions 


Judge who seems to have been influenced.. 


by the fact that the Commissioners, who 
had inquired into an election petition 
arising out ofthis election, had remarked 
that the petitioner could have this matter of 
the election expenses. decidéd by a Magis- 


trate, without ‘explaining how he was to 


set about it. The Sessions J udge came to 
no conclusion himself one way or the other 
and refused to take any action because he 
could not makeup his mind as to whether 
the view takea by the Magistrate was right 
or wrong. 

Now, the law regarding nial-practices in 
connection with elections is contained in 
Act XXXIX of 1920 whereby: the Indian 
Penal Code was amended by the addition 
ofs. 171 (A) to (D). Bya subsequent amend- 
ment of s. 196 of the Cr. P. Q. it was laid 
down thatno proceedings regarding these 
new offences could be launched without a 
complaint by order of, or under authority 
from, the Governor- General in Council, or 
the Local Government, or ‘some officer 
empowered by the Governor-General in 
Council in this behalf. No such complaint 
“has been made, and it is, therefore, clear 


that under the Or. P. ©. the Magistrate had. 


no jurisdiction whatever. 
The question remains whether the rule 
on which the Magistrate relies creates any 


jurisdiction, civile or criminal, separate and | 


apart. from that described. above, . This 
rule says that, if a return of’ ‘election ex- 
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penses is not lodged in the manner pres- 
eribed, or is found either by Commissioners: 
holding an inquiry into the election, or by 
a Magistrate in a judicial proceeding, to 
be false in any material particular, certain 
consequences shall follow. The appoint- 
ment of Commissioners and the method in 
which they shall perform their duties form 
the subject-matter of clear and comprehen- 
sive rules made by the Governor-General 
in Council under the Government of India 
Act. A finding by such Commissioners 
is placed on the same footing as that of 
a Magistrate functioning as such; but the 
rules do not provide for a Magistrate hold- 
ing abinquiry on the- same lines as the 
Commissioners. The contention of the res- 
pondent and the view taken by the Magis- 
trate is that the words “ina judicial pro- 
ceeding” in some manner override or 
amplify the clear provisions of s. 196 of 
the Cr. P.C., and empower him to take. 
cognizance without a proper complaint, or 
in other words that the reference in the 
rule to a “judicial proceeding” creates juris- > 
diction,, and further. that the jurisdiction 
so created in “the Magistrate is that of a 
Civil Court orrather is to be exercised in 
accordance with the ©. P. O. I can find. 
no possible authority for this view and the 
respondent has been unable to show me 
any. Ifina judicial proceeding regularly . 
and properly conducted a finding is given 
by a duly. authorized Magistrate, that find- 
ing carries certain consequences, This is 
not tantamount to saying that the safeguard 
wisély introduced by s. 196 is to be con- 
sidered as a dead letter and that any 
Magistrate ona complaint or report being 
placed before him is authorized and com- - 
petent to hold an inquiry and give a finding 
involving the same consequences as if he 
had acted in accordance with the law. 

I hold that the action taken by the Magis- 
trate was wholly ultra: vires and I quash 
the proceed! ings. 


S. D.. Revision accépted, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEALS Nos. 74 AND 86 
“yo 89 oF 1925. 

March 30, 1925. 
Present:—Mr. Wazir Hasan, A. J.C. 
SARJU SINGH AND OTHERS— 
APPELLANTS 
VETSUS 
EMPEROR-——RESPONDENT. 

Evidence Act (I of 1872), s. 88—Death of witness— 

Statement made in enquiry, whether admissible—- 
Cross-examination, absence of, effect of—Witness 
changing sides and making contradictory statements, 
evidence of, value of —Identification in jail, value of 
~~J udge, duty of. 
- A Judge should not assume the role of a prosecutor, 
and where a witness has made a clear and definite 
statement as toa certain point the Judge should not 
endeavour to make the witness change his state- 
ment. [p. 853, col. 2.) 

Where a statement made bya witness in an en- 
quiry is sought to be used against the accused at the 
trial under s. 33 of the Evidence Act, the fact that 
there was practically no cross-examination of the wit- 
ness on the occasion when he made the statement, 
althongh there was opportunity to cross-examine, 
renders the evidence of little or no value. [zbid.] 

Ibrahim v. Emperor, 18 Ind. Cas. 406; 17 C. W. N. 
230; 14 Or. L. J. 70, relied on. 

A witness who is shown to be capable of chang- 
ing sides and who has made statements in favour of 
both the prosecution and the accused is an unreliable 
witness, and no guarantee of truth remains in 
respect of either of his statements. [ibid.] 

Identification in jail is no substantive evidence. It 
can only be used as corroborative of identification 
mada at the trialin the presence of the Judge. [p. 853, 
col. 2; p. 854, col. 1.] | 

Appeal against an order of the Addi- 
tional Sessions Judge, Bahraich, dated -the 
12th January 1925. 

Mr. John Jackson, for the Appellants. 

The Government Pleader, for the Crown. 

JSUDGMENT.—Sarju Singh, Kanchan 
Singh, Patal, Autar, Bhagwati Hukum 
Singh and Sagar have been convicted and 
sentenced to five years’ rigorous imprison- 
ment each under s. 395 of the Indian Penal 
Code by the learned Additional Sessions 
Judge of Bahraich. With these appellants 
was also tried one Nanku for the same 
offence but he has been acquitted by the 
learned Judge. | 

Lachmi Narain (P. W. No. 1) is the resi- 
dent of village Ghurdauriya in the Nepal 
territory. He carries on the business of 
‘purchasing and selling ghee. On the 16th 
September 1924 he started with a certain 
number of ponies carrying tins of ghee for 
Risia Railway Station. Each pony carried 
four tins., Lachmi Narain was accompani- 
ed by Chedi and Wali Muhammad, eack 
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being the owner of one pony and also by 
a boy called Sheo Nath. The majority of 
the ponies had gone ahead but two had 
lagged behind. In the midst of the Bhinga 
forest one of these two ponies bolted and 
threw down theload of the four tins which 
he was carrying. Chedi and Wali Mubam- 
mad pursued the pony and Lachmi Narain 
tried to collect the ghee and put it back 
in the tins. Healso asked the boy Sheo 
Nath to go back to the village and bring 
a new tin. After waiting for about 2 
hours for Sheo Nath, Lachmi Narain him- 
self went to his village to fetch an empty 
tin. Meanwhile Chedi and Wali Muham- 
mad had returned to the spot and were 
left in charge of the two ponies and the 8 
tins of ghee. Lachmi Narain returned to 
the scene with the new tin and re-loaded it 
with the gheefrom one of the broken tins. 
The party with the two ponies each load- 
ed with four tins of ghee started again. They 
had gone a distance of about 100 or 125 
kasis when they were overtaken by dacoits., 
At this time the sun had either completely 
set or was just setting. The dacvits when 
they first made their appearance were only 
two in number. According to Lachmi 
Narain one of them was carrying a lathi 
and the other a gun. Lachmi Narain was 
hit by a lathi and the dacoit carrying the 
gun levelled it at him. Lachmi Narain 
then managed to run away from the place 
and reached the village Parsa, which is 
about three miles from the scene of the 
first attack. Four gharis after Sheo Nath, 
Chedi and Wali Muhammad also joined 
him. They had the two ponies with them 
but not the tins of ghee which were carried 
away by the dacoits. 

From the above narrative of events it 
is clear that the dacoits except two ap- 
peared on the scene after Lachmi Narain 
had run away. According to the évidence 
of Wali Muhammad (P. W. No. 4) about 5 
other dacoits had come up. They caught 
Chedi and struck him with a lathi blow. 
They also beat Wali Muhammad. They 
searched Chediand Wali Muhammad and 
found Rs. 6-80 with Wali Muhammad of 
which they robbed him. Then they tied 
Wali Muhammad, Sheo Nath and Chedi 
and madethemsit down Six of the dacvits 
then drove away the two ponies with the 
tins of ghee loaded on them. After two or ` 
three hours two of the” dacoits returned 
with the ponies but there were no tins of 
ghee. Sheo Nath was released and having 
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untied his companions he, Chedi and Wali 
Muhammad went to Parsa with the two 
ponies and joined Lachmi Narain there. 
Two of the eight tins were since recovered. 
Taey bore the name of one Badla to whom 
they belonged. 

On the evidence produced in the case 
there can be no question as to the fact 
that the dacoity did take place and the 
only question which I have to decide is 
as to the complicity of these appellants. 
At the hearing of the appeal Sarju Singh, 
Patal and Kanchan Singh were represented 
by Counsel, Mr. John Jackson. | now 
proceed to deal with the case of each of the 
seven appellants separately. 

I-—Kanchan Singh. —Ab the trial the 
only direct evidence against Kanchan 
Singh is furnished by the statement of 
Chedi recorded before the Magistrate at 
the inquiry. Chedi could not be produced 
at the trial because he had died in the 
interval, Ohedis statement at the inquiry 
is assailed on two grounds: (1) That he 
had had an opportunity of seeing the 
accused at the thanu, and (2) that his 
statement even if admissible in evidence 
is of little value, no cross-examination 
worth the name having been directed 
against his evidence. 

As to the first point, we find the follow- 
ing statement in the evidence of one 
Farzand (P. W.-No. 14); —"The thanadar 
took this man (Bhagauti) to the thana. I 
went with the thanadar, At the thana 
Chedi, Wali Muhammad and Lachmi Narain 
Were present............ Nanku, Sagar, Sarju 
Siugh, Patal, Kanchan Singh were arrest- 
ed on the same date on which this accused 
(Biagwati) was arrested. Sagar had been 
arrested a day before. The remaining five 
were arrested on one and thesame date. The 
thanadar took all these five men to the 
thana at one and the same time.” This 
evidence is clear and definitein one respect 
and, that is, that when Nanku, Sarju Singh, 
Patal, Kanchan Singh and Bhagwati were 
taken to the thana as arrested persons Chedi 
was present at the thana. The learned 
Judge then intervened and in answer to 
the questions put by him the witness 
stated tnat Lachmi Narain, Wali Mubammad 
and Chedi were not at the thana on the 
day when these accused were taken there. 
They arrived at the thana on the following 
day. Having elieited the last-mentioned 
statement the learned Judge then proceeded 
to point out tothe witness the discrepancy 


SARJU SINGH V., EMPEROR, 


855 


between the two statements. On this the 
witness said “I saw these men in the thana 
on the following day after the accased 
had been challaned and not on the first 
day.” I very much regret that the learn- 
ed Judge took the role of a prosecutor. Be 
that as it may, the two contradictory 
statements of the witness must have the 
effect of creating serious doubts as to the 
case for the prosecution that Ohedi was 
brought face to face with the accused for 
the first time after the dacoity during the 
regular identification proceedings in the 
presence of the Magistrate. Further, it 
may be that the statement of Chedi record- 
ed at the inquiry is technically admissible 
in evidence at the trial, the fact, however, 
remains that only one question was put in 
cross-examination by Counsel of one of 
the accused and the statement closes with 
a note “No cross-examination hy others.” 
In substance, therefore, there is no cross- 
examination though there was an oppor- 
tunity to cross-examine. In the absence of 
such cross-examination the evidence is, in 
my opinion, of little or no value. [entirely 
agree with the reasoning of the learned 
Judges in the case of [brahim v. Emperor 
(1) The seriousness of the point that 
Chedi had seen the accused persons at the 
thana is fully realized by the learned Judge 
aud in this connection his comment on the 
statement of Farzand is as follows:—“My 
impression is that the witness was siding. 
with the accused when he made this 
statement about the presence of the pro- 
secution witnesses at the thana when the 
five accused were taken there...I disbelieve 
this part of his statement..." Now if Farzand 
is capable of changing sides he is clearly 
an unreliable witness. No guarantee of 
truth remains in respect of either of his two 
statements. Kanchan Singh must, therefore, 
be acquitted. ' < 
Il1.—Sarju Singh.—As against him the 
learned Judge refers to the evidence of 
Lachmi Narain, who says that he identifi- 
ed the accused among the dacoits. He 
also refers to the evidence of Wali Muham- 
mad but that is of no value at all because 
Wali Muhammad failel to identify the 
accused in Court though it is said that 
he had identified him in jail. Identifica- 
tion in jail is no substantive evidence. It 
may only be used as corroborative of identi- 
fication made at the trial inthe presence 


(1) 18 Ind, Cas. 408; 17 C. W. N. 230; 14 Cr. L, r 
70 4 
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of the Judge. The learned’ Judge also 
notices the evidence of Farzand; who said 
that he saw the accused going with others 
to the Bhinga side a few days before the 
dacoity. This may be of some value if 


there were more or less direct evidence- 


against the accused. The case against 


Sarju Singh, therefore, rests on the evidence ' 


of Lachmi Narain alone. In my opinion 
it is wholly unsafe to base conviction of 
the accused on the evidence of Luchmi 
Narain. Lachmi Narain’s evidence at the 
trial as to the identification of Sarju Singh 
is not supported in any measure by his 
first report. Further in his statement to 
the Police at the investigation he had 
clearly stated that the dacoits were wear- 
ing dhanthas and only eyes could be seen. 
That statement read as a whole amounts to 
this that Lachmi Narain was unable to 
identify any one of the two dacoits who 
had appeared on the scene in his presence, 
Sarju Singh must, therefore, be acquitted. 

T1f.--Patal.—As against Patal the learned 
Judge relies upon the evidence of Chedi 
recorded at theinquiry. I have already 
considered that evidence in details in con- 
nection with Kanchan Singh's case and 
for the reasons there stated Iam unable to 
accept Chedi's statement as worthy of reli- 
ance. The learned Judge also refers to the 
statement of Farzand, who says that he 
saw the accused going with others into 
the Bhinga jungle a few days before the 
dacoity. This evidence will be too slender 
a foundation for conviction. Patal also must 
be acquitted. 

ITV.—Bhagwati.—Apart from the evidence 
of Chedi, on which the learned Judge 
relies and I do not rely, we have against 
this accused clear evidence of two other 
witnesses, Badri (P. W. No, 6) and Bans 
Gopal (P. W. No. 5). These two persons 
were gathering fuel wood in the jungle 
when they saw the dacoits taking Chedi; 
Wali Muhammad and Sheo Nath with them, 
Amongst the dacoits they identified Bhag- 
wati accused. The appeal of Bhagwati 
must, therefore, be dismissed. 

V.—The evidence against Autar is the 
same as I have already noticed in consider- 
ing the case of Bhagwati. Autar’s appeal 
is also dismissed. 

Vi—Hukum Singh.—Against this aceus- 
ed, apart from the evidence of Chedi taken 
at the inquiry we have very little evidence 
And that is to be found in the statement 


of Farzand, who says that he saw this. 


BAMAWALA V. EMPEROR. 


[88 1. O. 1995) 


accused along with others going to Bhinga 
side where the dacoity was committed 
This happened three or four days before the’ 
dacoity and is consequently to my mind 
of no circumstantial value whatsoever, The 
witness further said that hesaw this accused 
and some other accused returning from the 
Bhinga side with four tins of ghee. This 
again happened about a week after the 
dacoity. I can attach no weight to such 
evidence. Hukum Singh must, therefore, be 
acquitted. 

V1I.—Sargar.—Highly damaging evidence 
against this accused lies in the fact that 
he was found carrying the two tins of ghee 
which bore the name of Badlu to one 
Sangam Lal in Rani Purwa. This is 
deposed to by Bhagwan (P. W. No. 18). 
The appeal of Sagar must, therefore, be 
dismissed. 

The result is that the appeals of Sarju 
Singh, Patal, Kanchan Singh and Hukum 
Singh are allowed, the conviction and sen- 
tence of each of them are set aside and they 
are set at liberty. The appeals of Bhagwati, 
Autar and Sagar are dismissed. 

Z. K. Appeals partly allowed, 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 316 or 1924. 
January 23, 1925. 
Present:— Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Fforde. 
BAHAWALA—AccosED-—~APPELLANT 
TT wersus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 164, 
3842—Confession, recording of—Warning to accused 
that confession might be used as evidence against him, 
absence of, effect of—Examination of accused before 
recording prosecution evidence, legality of. 

An accused person cannot be examined under s., 342 
of the Cr. P. C. before any evidence for the prosecu- 
tion has been recorded, inasmuch as there is no evi- 
dence against him and there is no circumstance 
which he can be called upon to explain. [p. 855, 
cols. 1 & 2.] 

A Magistrate recording a confession under s. 164 of 
the Cr. P ©. must warn the accused that he need not 
make a confession and that if he does so, the confes- 
sion might be used as evidence against him. Failure 
to give this warning to the accused would render the 
confession inadmissible in evidence against the 
accused. fp. 856, col. 1.] 


Appeal from an order of the, Sessions 
Judge, Shahpur at Sargodha, dated the 
19th March 1924, 
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Mr. Muhammad Alam, for the Appellant. 

Mr. Carden Noad, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT. 

Scott-Smith, J.—Bahewala has been 
convicted by the Sessions Judge of Shah- 
pur of the murder of Surkhru on the 
night between the 23th and 29th of July 
1923, and has been sentenced to death. 
He has appealed to this Court through 
Counsel and the case is also before us for 
confirmation of the sentence of death under 
B. 374, Cr. P. C. 

The facts of the case are fully given in 
the judgment of the learned Sessions Judge 
and we need not repeat them. The con- 
viction is based upon the evidence of 
Musammat Kaki, P. W. No. 2, the widow 
of the murdered man, npon a retracted 
confession of Bahawala and upon the fact 
that during the Police investigation he pro- 
duced from the hut occupied by him and 
others a bloodstained kurta. 

-On the 3rd of September 1923, the Police 
put up an incomplete chalan before Mr. 
Bhanot, the Committing Magistrate, and 
requested him to take the statement of 
Musammat Kaki, but first of all he record- 
ed the statement of the accused and after- 
wards in the accused's presence he record- 
ed that of Musammat Kaki. The statement 
of the accused then recorded by him is 
printed at pages 20-21 of the paper-book. 
It was retracted before the Committing 
Magistrate on 28th January 1924. Objec- 
tion is taken to this confession on the 
ground that, if it was recorded under s. 164, 
Cr. P. C., the provisions of that section 
have not been complied with, and if it was 
recorded under s. 342 of the Code, it was 
illegally so recorded because at that time 
no evidence had been taken against him. 

Section 342 of the Code is as follows:— 

“ For the purpose of enabling the accused 
to explain any circumstafices appearing 
in the evidence against him, the Court 
may, at any stage of any enquiry or trial, 
without previously warning the aceused, 
put such questions to him as the Court 
considers necessary, and shall, for the pur- 
pose aforesaid, question him generally on 
the case after the witnesses for the prosecu- 
tion have been examined, and before he is 
ealled on for his defence.” 

In the present case the accused was 
examined by the Curt before any evidence 
for the prosecution had be2n recorded and 
as there was no evidence against him, 
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there were no circumstances which he 
could be called upon to explain and he, 
therefore, could not be examined under the 
sention in question. In point of fact the 
statement was recorded before the commence- 
ment of the preliminary enquiry before 
the Committing Magistrate and should, 
therefore, in my opinion, be taken to have 
been recorded under s. 164, Cr. P. C. This 
section lays down that before recording 
any such confession the Magistrate shall 
explain to the person making it (1) that 
he is not bound to make a confession, 
and (2) thatif he does so it may be used 
as evidence against him. It is also-laid 
down that “no Magistrate shall record 
any such confession unless, upon question- 
ing the person making it, he has reason 
to believe that it was made voluntarily; 
and, when he records any confession, he 
shall make a memorandum at the foot of 
such record to the following effect:— 

“I have explained to (name) that he is 
not bound to make a confession and that, 
if he does so, any confession he may make, 
may be used as evidence against him, and 
I believe that this confession was volun- 
tarily made. It was taken in my presence 
and hearing, and was read over to the 
person making it and admitted by him to 
be correct, and it contains a full and true 
account of the statement made by him.” 

At the head of the so-called confession 
ni is a memorandum of enquiry as fol- 
ows:— 

“The accused has been questioned and 
he states that whatever he is going to say 
is out of his own free-will andno pressure 
has been brought to bear on him hy the 
Police or any oneelse. That he is making 
this statement absolutely voluntarily." 

At the conclusion the Magistrate certified, 
“That it was taken in my presence and 
hearing : that it was read over to the ac- 
cused and admitted by him to be correct 
and that itis a full and true account of 
the statement made by the accused.” 

This certificate does not comply with the 
provisions of s. 164, The chief omission is 
that there is nothing to show that Bahawala: 
was told that he need not make a confession 
and that if he did soit might bs ured as 
evidence against him. At the conclusion 
of the case forthe prosecution and after 
hearing arguments the learned Sessions 
Judge recorded a nots tothe effect that it 
was necessary t> ascertain whether the 
Magistrate recorded the accused's statement 
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under s, 342 or s, 164, Or, P. O. Mr. Bhanot 
was accordingly summoned and gave evi- 
dence which willbe found at page 23 of the 
printed paper-book. The only question put 
to him on behalf of the prosecution was 
whether he examined the accused Bahawala 
first or after Musammat Kaki, and bis answer 
was that he exam.ined the accused first and 
Musammat Kaki afterwards. No attempt 
was made to ascertain whether the Magis- 
trate had in point of fact complied with the 
provisions of s. 164. In answer to questions 
put in cross-examination he said that he 
told the accused that this statement of his 
might incriminate him and might bring 
about his conviction and- that he was at 
liberty to make a statement to this effect or 
not. This” does not satisfy me that the 
Magistrate warned the accused that he need 
not make a confession and that if he did so 
it might be used as evidence against him. 
Under these circumstances Iam of opinion 
that the confession is wholly inadmissible 
in-evidence and must be excluded from con- 
sideration. l 

As regards the evidence of Musammat 

Kaki, it must be remembered that she was 
the appellant's paramour, and on her own 
admission accompanied him to the scene of 
the murder and waited outside the hut while 
the appellant went in and murdered her 
husband. She then assisted him to put the 
murdered man on his bed and covered him 
with a chadar. After that she returned to 
the village and shut herself up in her 
house and gave no information to any one 
until the next morning when she told 
Allahyar, P. W No. 7, privately what had 
happened. In these circumstances I would 
hold that she was to allintentsand purposes 
an accomplice of the murderer and consider 
that it would he unsafe to rely upon her 
l a EA evidence against the appel- 
ant. 
- The only other evidence that remains is 
the production of the bloodstained kurta by 
the appellant. There is no evidence to 
show how much blood was on this garment, 
and the presence of blood upon a zemindar's 
clothing is -not in itself a very important 
piece -of evidence. 

Under the circumstances I consider that 
this appeal should be accepted and the con- 
vietion and the sentence being set aside 
Bahawala should be acquitted. 

Fforde, J.—I agree. 

aK, ` Appeal accepted, 


SANATAN BHATTACHARYA V. HMPEROR, 
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CALCUTTA HIGH COURT, 
OrIMINAL Revision No, 944 or 1924, 
January 28, 1925. 

Present :—Justice Sir Babington Newbould, 
Kr., and Mr, Justice B. B. Ghose. 
SANATAN BHATTACHARYA — 
PETITIONER 
VETSUS 
EMPEROR — RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 117,- 
856, 357, 860—Security .proceedings—-Evidence, record 
of —Procedure—Non-compliance with provisions of 
$. §60—I legality. 

Per Newbould, J.—Section 356 of the Cr. P.-6r 
must be held to prescribe the manner in which 
evidence should be recorded in warrant cases, It, 
therefore, follows that the provisions of s. 360 of the 
Cr. P. C. are applicable to proceeding under s. 117 
of the Code when a person is called upon to show. 
cause why he should not furnish security for good . 
behaviour and failure to comply with the provisions 
of that section would vitiate the enquiry or trial. 
ip. 857, col, L] - i 

Per Ghose, J—-The provisions of s. 360 of the Cr, 
P. C. are matters of procedure and having regard to 
the fact that the directions contained in the section. 
are mandatory the disregard of the provisions of 
that section with regard to any trial or encuiry 
vitiates the whole trial or enquiry. |p. 857, col 2.] 

Section 360 of the Cr. P. C. only refers to evicence 
taken under s. 356 or 357 of the Code. Although’ 
according to the provisions of 8. 117, sub-s. (2) of the. 
Code, evidence should be recorded in cases referred 
to in that section in the manner prescribed for 
recording evidence in warrant cases that does not 
make s. 356 applicable in all its terms, because 
8, 358 specifically refers to enquiries under Chs. XII 
and XVIII only and does not refer to Ch. VIII of 
the Code. The result, therefore, is that in making 
enquiries under s. 117 evidence should be recorded 
as in a warrant case, but Ch. VIII of the Code not 
having been referred in s. 356, s. 360 of the Oude has 
no application to the record of such evidence. [ibid.] 


Criminal revision against an order of the 
Sessions Judge, 24-Parganahs,. Alipore, 
dated the 13th August 1924, affirming that 
of the Sub-Divisional Magistrate, Alipore, 
dated the 3Ist May 1924. 

Babus Birbhusan Dutt and Sikhar Kumar 
-Bosé, for the Petitioner. 

Mr. Khundkar, for the Crown. 


JUDGMENT. 

Newbould, Jd.—The question that 
arises in this Rule is whether the provisions 
of s. 360, Cr. P. C. are applicable to pro- 
ceedings under s. 117, Cr. P. C., when a 
person iscalled upon to show cause why he 
should not furnish security for good be- 
haviour. 

In cl. (2) of that section itis provided that - 
such an enquiry shal be made in the 
manner hereinafter prescribed for conduct- 
ing trials and recording evidence in warrant 
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cases. Section 360, Cr. P. C. refers to 
evidence taken under s, 356 or 357. Though 
s, 356 does not expressly refer to warrant 
cases it refers to all cases other than 
summons cases and cases mentioned in sub- 
s, (L)ofs.26u, cls. “(b)” to “(m).” These clauses 
include some cases which are warrant cases, 
but only cases of minor offences. The 
Code does not prescribe a manner for re- 
cording evidence applicable to all warrant 
eases, I think that to give a reasonable 
meaning to the words ins. 117, s. 356 must 
be held to prescribe the manner in which 
evidence should be recorded in warrant 
eases. If this isso, it -follows that s. 360, 
Cr. P. C., is applicable and failure to comply 
with the provisions of that section would 
vitiate the enquiry or trial which has re- 
sulted in an order under s. 118 of the 
Code. 

On behalf of the Crown it is pointed out 
that enquiries under Chs. XII and XVIII of 
the Code are specifically mentioned in s. 356 
and it is argued that if it was intended 
to make this section applicable to any 
proceeding under Ch, VIII also, that would 
also have been expressly mentioned. It 
seems to m3 that the Legislature having 
provided thit evidence should be recorded 
as in warrant cases ins. 117 did not think 
it necessary to again refer to these proceed- 
ings when dealing with the question of 
the manner in which evidence was to be 
recorded. My attention has also been 
drawn to the case of Benode Behari Nath 
v. Hmpepor (1). Itis true that itis hard to 
distinguish the reasoning under which it 
was there held that the provisions of s. 342 
are nat applicable to cases of enquiry under 
s. 117 from the argument advanced on 
behalf of the Crown in opposing the present 
rule. Bat there are two other unreported 
cases to one of which I was a party— 
Criminal Revision Case No 727 of 1924, 
decided on the 7th November, 1924 
[Nawab Ali v. Emperor (2)} and Criminal 
Revision Case No. 851 of 1924, decided on 
the 25th November 1924, and in both of 
these it was held that an omission to 
comply with the provisions of s 360, Cr, P. 
C, in proceedings under s. 117, Cr. P. C. 
vitiated the trial. Following these deci- 
sions Į must make this Rule absolute. 

B. B. Ghose, J.—As we are bound by 
the previous decisions of this Court on the 

(1) 81 Ind. Cas. 909; 50 ©. 985; (1924) A. L R. (G. 
392; 25 Or. L. J. 1085. 

2) 88 Ind. Cas. 919; 52 O. 470, 
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question now before us I agree that this 
Rule must be made absolute so long as 
these decisions are not overruled by a Full 
Bench. Personally I entertain considerable 
doubt whether s. 360, Cr. P. C., applies to 
proceedings under Ch. VIII of that Code, 
The provisions of s. 360 are matters of pro- 
cedure and having regard to the fact that 
the directions are mandatory the disregard 
of the provisions of that section with regard 
to any trial or enguiry vitiates the whole 
trial or enquiry. But in construing a 
matter of procedure, which’ does not in- 
volve any question of principle, we must 
be guided by the actual words of the Code 
and s. 360 only refers to evidence taken 
under s. 356 or 357 of the Cr P. C. 
Although according to the provisions of 
s. J17,sub-s. (2) of the Code evidence should 
be recorded in cases referred to in that 
section in the manner prescribed for record- 
ing evidence in warrant cases that does 
not make s. 356 applicable in all its terms, 
because s. 356 specifically refers to enquiries 
under Chs. XIL and’ XVIII only and does 
not refer to Ch, VIII. The result, therefore, 
is that in making enquiries under s. 117 
evidence should be recorded as in a warrant 
ease. But Ch. VII not having been referred 
to ins. 356, s. 360 of the Code would not 
apply to the record of such evidence. 

As this Bench is now constituted it can- 
not refer this question to 4 Full Bench, my 
learned brother having expressed his 
opinion previously on this matter to which 
he adheres. We must consider ourselves 
bound by the decisions referred to in his 


‘judgment. 


ORDER.— Weset aside the order passed 
against the petitioner under s. 118, Cr. P, C, 
It will be open to the District Magistrate to 
take further proceedings against the peti- 
tioner if he thinks fit. 


Ti K.« Rule made absolute. 


LAHORE HIGH COURT, 
CRiMINAL ReEvisioN No. 1163 or 1924. 
December 8, 1924, 
Present:—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
EMPERO R-— PETITIONER 
versus 
BIMAL PARSHAD—Accuszo—Responpent, 

Criminal Procedure Cole (Act V of 1893), ss. 307, 
418, 449, Ch. XXXITI—Trial by Jury—Disagreement ° 


between Judge and Jury—Reference to High Court — 
Procedure, 
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In ordinary cases tried by Jury there is no appeal 
except on.a matter of law under s. 418 of the Cr. P. 


OO. Where, however, a case is tried by Jury under the 


provisions of Ch. XXXII of the Code, an appeal lies 
to the High Court on matters of fact “as wellas on 
matiers of law under s. 449 of the Code. In such a 
case the findingsof the Jury on questions of fact are 
not final, and if there is a disagreement between the 
Judge and the Jury and the case is referred to the 
High Court under s. 307 of the Code, the High Court 
musi crasider all the evidence in the case and give 
judgment after considering itas well as the opinions 
of the Judge and the Jury. [p. 852, col. 2; p. 859, col. 1.] 

Case-law referred to. 

lriminal Revision against an order of 

the Sessions Judge, Ambala, dated the 27th 
July/2nd August, 1924. 

Mr. D. R. Sawhney, for the Petitioner. 

Lala Mott Sagar, R. B., (with him Messrs. 


- Amar Nath Chona and Sagar Chand), for 


the Respondent. 

JUDGMENT.—The accused Bimal 
Parshad Jaini was tried by the Sessions 
Judge, Ambala, and a special Jury under 
the provisions of Chap. XX XIII of the Cr. 
P. C.on a charge under ss. 161/116 of the 
Indian Penal Code for having offered a 
bribe of Rs. 200 in currency notes to Mr. 
R. Reaks, Assistant Chief Controller, 
Indian Stores Department, Simla, with the 
motive to induce the said Mr, Reaks to use 
his influence in obtaining a post for the 
accused in the Stores Department. The 
Jury unanimously brought in a verdict of 
not guilty, and the learned Sessions Judge 
has referred the case to this Court under 
s. 307 (1) of the Cr. P. C. onthe ground 
that, in his opinion, the verdict is perverse 


- and absolutely contrary to the evidence on 


the record which establishes the guilt of. 


the accused beyond all reasonable doubt, 
Before coming to the facts we find it 
necessary to deal with certain arguments 
which Mr. Moti Sagar on behalf of the ac- 
cused has addressed to us upon the ques- 
tion as to the principles which should guide 


this Courtin dealing with this reference. 


under s, 307 of the Cr. P. C. His contention 
is that this Court should only interfere 
with the verdict of a Jury when it considers 
thatitis wholly unreasonable or perverse. 
Attention has been drawn to the following 
authorities:-—— 

Queen v. Ram Churn Ghose (1) in which 
Markby, J. made the following remarks :— 

“We entirely agree with the observa- 


tions which have been. made in similar 


eases by other Division Benches that we 
should not interfere with the verdict of a 


(1) 20 W, R. Cr. 33, 


EMPEROR V, BIMAL PARSHAD, 
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Jury unless it were established in the 
clearest possible manner that they had 
wholly miscarried in their conclusion upon 
the case, They are the constituted tribunal 
upon questions of fact in the districts where 
the Jury system has been introduced, and it 
will be wholly destructive ‘of that institu- 
tion if the greatest possible confidence is 
not placed on them.” 

Queen v. Sham Bagdee (2) in which it 
was held that “ the High Court will exer- 
cise the powers vested in it by s, 263 (cor- 
responding to s. 307 of the present Code) 
only in cases in which it finds the verdict 
ofthe Jury clearly and undoubtedly wrong.” 

Emperor v. Swarnamoyee Biswas (3) in 
which it was stated that the High Court 
would not interfere unders. 307 in every 
case of doubt or in every casein which 
it might with propriety be said that the. 
evidence would have warranted a different 
view. Their Lordships approved of the 
decision in Queen v. Sham Bagdee (2). - 

Emperor v. Golam Kader (4), where it 
was held that the High Court would not 
interfere against the verdict of the Jury - 
unless it could be said that it was not 
possible forthe Jury to have arrived at the 
verdict at which they arrived, 

Reg. v. Khanderav Bajirav (5) and Em- 
peror v, Charles John Walker (6) [in which 
Emperor v. Swarnamoyee Biswas (8) was 
followed. | on 

On the other side the Public Prosecutor 
referred to the case of Emperor v. Lyall 
(7), where such a strict view was not 
taken and it was held that it was not 
necessary for the prosecution to show that 
the opinion of the Jury was perverse or 
clearly or manifestly wrong. It appears to 
us that the decisions in the cases cited 
by Mr, Moti Sagar were based upon the 
view expressed by Markby, J,in the case 
of Queen v. Ram Churn Ghose (1) to the 
effect that the Jury are the constituted tri- 
bunal upon. questions of fact. Morcover 
in ordinary: cases tried hy a Jury there is 
no appeal except on a matter of law, see 
s. 418 ofthe Cr. P.C. Important changes 
have been introduced into the present Or. 
P. C. by Ch. XXXIIL In s. 449, which is 


(2} 20 W. R. Or. 73; 13 B. L. R. Ap. 19. 

(3) 21 Ind. Cas. 909; 41 O. 621; 14 Cr. L. J. 660. i 

(4) 82 Ind. Cas. 356; 28 ©. W. N. 876; (1924) A. LR. 
(C.) 956; 25 Cr. L. J. 1281. 

(5) 1 B. 10; 11 Mad. Jur. 21ë; 1 -Ind. Dec. (x. 8.) 7. 

(6) 83 Ind. Cas. 995; 26 Bom. L. R. 610; (1924) A. I, 
R. (B.) 450; 26 Cr. L. J. 211. 

(7) 29 ©, 128; 6 C. W. N. 253. 
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in that Chapter, it is laid down that 
“ where a case is tried by Jury in the 
High Court or Court of Session under the 
provisions of this Chapter, then, notwith- 
standing anything contained in s. 418 or s. 
423, sub-s. (2), or in the, Letters Patent of 
any High Court,an appeal may lie to the 
High Court on a matter of fact as well as 
on a matter of law.” In a case, therefore, 
tried under this Chapter the finding of a 
Jury ona question of fact is no longer final 
and under these circumstances we think 
that the authorities, which lay down that 
the High Court will not interfere in a case 
referred under s. 307 unless it is shown 
_ that the verdict of the Jury is wholly un- 
reasonable or perverse, lose much of their 
force and really have very little applica- 
tion. We consider that it isour duty in 
the present case to cqnsider all the evidence 
and to give judgment after considering it 
as well as the opinions of the, Sessions 
Judge and the Jury. 

The facts of the case are fully given in 
the report of the learned Sessions Judge. 
The case for the prosecution is briefly as 
follows:— 

The accused, on the morning of Sunday 
the 20th April 1924, went to interview Mr. 
Reaks in his room in the Catholic Club, 
Simla, where he was residing, and, after 
saying that he wished to apply fora post 
in Mr. Reaks’ department, offered him 20 
currency notes of Rs. 10 each saying, “I 
have brought thisasa present for you.” 
Mr. Reaks immediately caught hold of the 
accused, and, after getting the notes counted 
by his servant Kanhaya (P. W. No. 3), 
turned the accused out of his quarters and 
out of the compound, 

The defence was that the accused acci- 
dently pulled thess notes out ofhis pocket 
at the same time as his certificates which 
he wished to show to Mr. Reaks in support 
of his application and that he put the 
‘notes on the table and offered the original 
certificates for Mr. Reaks’ perusal saying, 
“I present these to you for your perus- 


Only four witnesses were examined for 
the prosecution, and their evidence is given 
in full detail in the report of the Sessions 
Judge. Mr. Reaks is the only witness who 
givés evidence as tothe offer to him of 
the bribe of Rs. 200. Kanhaya’s evidence 
is not really very infportant because the 
accused himself admits that he put the 
notes on the table and that Mr. Reaks 
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then and there seized hold of him. The 
evidence of Mr Salt (P. W. No. 4) is, how- 
ever, of importance. He states that he was 
standing in the porch of the Catholic Club 
after breakfast on. the day, in question 
when the accused followed hy Mr. Reaks 
passed within two yardsof him. As Mr. 
Reaks passed he held out his hand in 
which there were some papers and called 
out to the witness, “Here is an other 
case.” The accused subsequently came 
back and, entreated Mr. Salt to intercede 
for him with Mr. Reaks. Mr. Reaks is an 
officer holding an important post, and the 
Sessions Judge states that he gave his evi- 
dence in a most straightforward and con- 
vincing manner. There is absolutely 
nothing against him, and prima facie 
there is no reason whatever fordisbeliev- 
ing his evidence. Mr. Moti Sagar has 
suggested that he may have misunderstood 
the accused; hut; having regard to his 
evidence and his clear statement that the 
accused offered the notes saying that he 
had brought them as a present, we do not 
see how it can be possible that the wit- 
ness made any mistake. The accused put 
in awritten statement in his defence in 
which he insinuated that Mr. Reaks had 
made up a false case against him because 
he was under a cloud and thought he 
would in this way exonerate himself in 
the eyes of his superior officers. He did 
not, however, clearly allege that Mr. Reaks 
was under a cloud and there is nothing 
on the record to show that there was any- 
thing against this witness, and we cannot 
find any reason whatsoever for disbeliev- 
ing his evidence. The defence to the 
effect that the accused pulled out Rs. 200 
in currency notes by accident with his 
certificates is, in our opinion, incredible. 
Mr. Reaks has distinctly stated that no 
certificates were produced and the accused 
did not up to the time of the trial produce , 
any certificates at all and there is no evi- 
dence on the record that he possessed any. 
In our opinion the verdict of the Jury is 
wholly unreasonable, and we fully agree 
with the report of the learned Judge and 
the reasons given therein for his opinion. 
We, therefore, convict the accused of an 
offence under ss. 161/116-of the Indian 
Penal Code. Considering his youth, we 
do not think it necessary to pass a very 
severe sentence upon him. We accordingly 
sentence him to three months’ rigoroug 
imprisonment and a fine of Rs. 200 arong 
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month's further rigorous imprisonment in 
default. 

= Bk Reference accepted: 
Accused convicted, 


CALCUTTA HIGH COURT. 
Criminal APPEAL No. 348 oF 1924. 
November 3, 1924. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 

SARAT CHANDRA KAR AND OTHERS— 

; ACCUSED—A PPELLANTS 
VvETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898),s. 864— 
Examination of accused, record of—Record not made, 
effect of —Breach—Irregularity. 

At the close of the prosecution case in a Sessions 
trial the Judge made the following note:—‘The 
statements of the accused were read out to each of 
them and they were asked if they would add anything 
‘here. They stated that they would not, except C. 
What hestated hereis recorded by the Court.” The 
Court then examined a Court witness and further 
examined the accused and made the following note:— 
‘After the conclusion of the examination of the 
witness the Court examined the accused again. They 
stated that they had nothing further to say and 
declined to éxamine any witness in defence.” No 
recotd was made of the examination of the acctised 
except in the case of the examination of C: 

Held, that a record of the examination of the 
accused under the provisions of s. 36Ł of the Cr. P, C. 
“was obligatory and that the absence of it-had caused 
. serious prejudice to the accused and that, therefore, 
` thə trial was vitiated and must be set aside, 
Criminal appeal against an order of the 
"Sessions Judge,’ Sylhet, dated the 18th 
April 1924. ead ch ; 

Mr. Monnier (with him Babu Radhika 
Ranjan Guha for Babu Nripendra Chandra 


Das), for. the Appellants. 
Mr. B. M. Sen, for the Crown. 


JUDGMENT.—tThe principal ground 
„urged in this appeal is that the ejahar 
(Ex. 1), which was treated as a dying dec- 
laration of the deceased, was not legally 
proved in the case; and, therefore, was 
wrongly admitted in evidence. In support 
of this contention reliance has been placed 
upon the decisions in the cases of the 
Empress v. Samiruddin (1), King Emperor 
yv. Mathura Thakur (2), King-Emperor v. 
Daulat Kunjra (3) and some other cases of 
this Court, and it was contended that 


` (4) 8 O. 211; 10 O. L. R. 11; 4 Ind. Dee. (N. s.) 135, 
` 0) 6 €. W. N. 72. 
í (3) 6C. W. N, 921, 
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the cases of Gouridas Namasudra v. Em- 
peror (4) and Emperor v. Balaram Das (5), 
in so far as they purport to take a differ- 
ent view, were wrongly decided, or at any 
rate are distinguishable. We do not pro- 
pose to decide this point, as, in our opinion, 
the appeal succeeds on one of the several 
other grounds urged, and there must bea . 
re-trial of the case. 

Ib appears that at the close of the pro- 
secution case the learned Sessions Judge, 
on the 12th April 1924, examined tLe ac- 
cused persons, and what took place on 
that occasion was noted by the learned . 
Judge in the order-sheet in these words:— 
“The statements of the accused were read 
out to each of them, and they were asked 
if they would add anything here. They- 
said that they would not, except Chanda 
Dhupi. What he stated here is recorded - 
by the Court” Therefore, on the 15th 
April 1924, the learned Judge examined 
a Court witness, and further examined the 
accused, and made the following note in 
the .order-sheet: “After the ‘conclusion 
of her examination (meaning that of the 
Court witness) the Court examined the. 
accused again. They stated that they had 
nothing further to say, and declined to ex- 
amine any witness in defence.” 

It appears no record was made of the 


aforesaid examination under the provisions 


of s. 364 of the Cr. P. C., except in the case 
of the examination of the accused Chanda 
Dhupi, made on the 12th April 1924. In 
our jucgment in Emperor v. Nani Mandal 
(6), we have given our reasons for holding 
that such a record is obligatory, and the 
absence of it may seriously prejudice accus- 
ed persons. 

We must, therefore, allow the appeal, set 
aside the convictions of the appellants and 
the sentences passed on them and direct 
that they be re-tried in accordance with 
law, Pending such re-trial, the appellants 
will remain on the same bail as they are - 
on at present. As the case will have to be 
tried again, we think it desirable that in- 
that trial steps should be taken to prove. 
the contents of the document Ex. 1 in the 
manner laid down in the case of Empress 
v. Samiruddin (1) if it be not altogether 
impossible to do so. g 

(4) 2 Ind. Cas.: 841; 36 O. 659: 13 C. W. N. 680; 10 Cr. 


J. 186. 


(5) 71 Ind. Cas. €85; 49 0. 358; (1922) A.I. R. (C.) 
382; 24 Cr. L. J. 221. 

(6) 86 Ind Cas. 345; 52 O. 403; 41 C. L. J. 50; (1925) 
A. L R. (Q) 575; 26 Or. L. J. 761, 
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Let a copy of the judgment of this Court 
in Emperor v Nani Mandal (6), he sent to 
the learned Sessions Judge for his informa- 
tion. 


Zz. K. Appeal allowed. 


LAHORE HIGH COURT. 
CristinaL APPEAL No. 8UY or 1924. 
January 21, 1925. 
Present:—Justice Sir Henry Scott- 
Smith, Kr., and Mr. Justice Fforde. 
AMI ZAMAN -— APPELLANT 
versus 
EM PEROR— Responvest. 

Criminal Procedure Code (Act V of 1898), 8. 288— 
Words “for all purposes subject tothe provisions of 
Evidence Act”, purpose of—Retracted statement of 
witness transferred to Trial Court's record—Such state- 
ment, whether substantive evidence or only of corrobora- 
tive or contradictory force. | 

The words “for all purposes subject to the provi- 
sions of the Indian Evidence Act”, are introduced in 
s. 298, Cr. P. Q., forthe purpose of removing any 
doubt as to the right of the Court to treat the evi- 
deace given before the Committing Magistiate as 
substantive evidence in the trial, when such evidence 
has veen transferred to that Court's record. There- 
fore, where a witness alter corroborating the state- 
ment ofan approver before the Committing Magis- 
trate goes back upon his statement before the Sessions 
Judge, and the latter transfers, under s. ZBo, Ur, P. Q., 
to his own record the statement of the witness made 
before the Committing Magistrate, the statement so 
transferred may be used as -substantive evidence in 
the case precisely as if it had been made before the 
Sessions Judge himself. There is nothing to restrict 
the use of such statement only to corroborate or con- 
traclict the evidence given before the Sessions Judge. 
[p. 862, col. 1.] i 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 3rd Sep- 
tember 1924, 

Mr, M. Sleem, for the Appellant. 

Mr. Des Ka) Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT. 

Fforde, J.—Amir Zaman, the present 
appellant, and Muhammad Khan, have 
been tried by the Sessions Judge ol Rawal- 
pindi, with the aid of four Assessors, for 
the murder of Said Wali. Muhammad 
"Khan has been acquitted, and the appellant 
. has been convicted and sentenced to death. 
In the conviction of the appellant and 
acquittal of Muhammad Khan the four 
Assessors unanimously concurred. 

The facts as presented by the prosecution 
are shortly as follows :— 

Musammat Pono, widow of the murdered 
man, being anxious to get rid of her hus- 
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band owing to the fact that he had become 
impotent as the result of ill-health, con- 
sulted the appellant who was married to 
her sister Musammut Rabmat Jan. Musam- 
mat Pono suggested that her husband 
should be murdered to which suggestion 
the appellant agreed and proposed that 
the husband should be incuced to visit bis 
house on the pretext that lusammat Ral.mat 
Jan was seriously ill. The deceased con- 
sented to this visit and started off with the 
appellant on the morning of the 18th Arril 
1924, arriving at the appellants house in 
the afternoon. That night the appellant 
and the deceased slept on one charpoy 
while Musammat Pono and her sister slept 
on another, all four sleeping in the same ' 
kotha. During the night Musammat Pono 
heard sounds of blows and saw the appel- 
lant striking the deceased with a lathi, 
Musammat Rahmat Jan ran outside to give 
an alarm, but was diagged back by the 
appellant who then struck the deceased 
some more blows with the lathi, killing 
on the spot. The appellant and 
Mubammad Khan then wrapped the dead 
body in apiece of cloth, put it into a gunny 
bag and carried it away. A consiaersble 
time after they returned. Muhammad Khan 
then proceeded to dig a hole in the thalli 
in which the appellant buried the clothing 
of the deceased, consisting of two shirts, 
a waistcoat, a kullah, a lungi, a pair of 
pajamas, a notebook and a discharge certifi- 
cate. i 
The above facts are deposed to by 
Musammat Pono who turned approver, 
Musammat Rahmat Jan in the Committing 
Magistrate’s Court fully corroborated the 
details of the murder as narrated by Musam- 
mat Pono, but before the Sessions Judge she 
professed to have no knowledge of these 
matters. The Sessions Judge thereupon 
transferred the deposition made by her 
in the Committing Magistrate's Court to 
the Sessions’ record in accordance with the 
provisions of s. 2e8, Cr. P. C. In addition to 
these two witnesses Harnam Singh, Head- 
Constable, P. W. No. 21, and a uumber of 
other witnesses have proved that the 
appellant led them to acertain spot where 
there wasa heap of stones and, on these 
stones being removed, the dead body of the 
murdeied man was discovered. The dead 
body was found to be wrapped in a piece 
of cloth and enclosed in a gunny bag, 
precisely as described by the approver and 
her sister. Harnam Singh and other wit- 
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‘nesses also proved that on the same day 
he and a number of persons followed the 
appellant to his house where the appellant 
dug out the thalli and produced from it 
the articles which Musammat Pono and her 
sister deposed to having seen him bury 
there on the night of the murder. 


Mr. Sleem for the appellant argues quite 
rightly that-the evidence of Musammat 
Pono the approver should not be accepted 
without material corroboration and he 
contends that the statement of Musammat 
Rahmat Jan as given before the Commit- 
ting Magistrate cannot be accepted as 
evidence in view of her subsequent re- 
tractioh in the Sessions Judge's Court. 
Mr. Sleem argues that the words “ for all 

' purposes subject to the provisions of: the 
Indian Evidence Act, 1872", which have 
been added to s. 288, Cr. P. C., by the 
' amending Act confine such evidence to 
purposes of corroboration and contradiction 
in accordance with ss. 155 and 157, 
respectively, of the Evidence Act. In other 
words Mr. Sleem’s argument is that the 
deposition before the Committing Megis- 
trate cannot be taken as substantive evi- 
dence in the case, but can only be received 
in so far as it either corroborates or con- 
tradicts the evidence given before the 
Sessions Judge. I cannot agree with Mr. 
Sleem’s contention, I think it is quite 
clear that the evidence of a witness which 
hasbeen recorded under the provisions of 
s. 288, Or. P: C., may be acted upon by the 
Court precisely as if that evidence had 
been deposed to before the Sessions Judge. 
The amending words “for all purposes 
subject to the provisions of the Indian. Evi- 
dence Act, 1872”, merely mean that the 
law of evidence enacted in that Act 
must be complied with. For instance, evi- 
dence which had been wrongly admitt- 
ed by the Committing Magistrate, in viola- 
tion of the provisions of the Evidence Act, 
could not be transferred to the Sessions’ 
file. The amendment tos, 288 is obviously- 
introduced for the purposes of removing any 
doubt as to the right of the Court to treat 
the evidence given before the Committing 
Magistrate as substantive evidence in the 
trial, when such evidence has in the dis- 
eretion of the Trial Court been properly 
brought on to that Court's record. 


In my opinion, there is ample evidence 
-to corroborate the story of the approver 
and there can be no doubt that the appel- 


f 

lant has been rightly convicted of the 
murder of Said Wali. 

1 would accordingly dismiss this appeal 
and confirm the sentence of death. 

Secott-Smith, J.—I concur in the pro- 
posed order and in the interpretation of 
s. 288 of the Cr. P. O. 

S. D, Appeal dismissed. 


Cee alan eee an eat 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 278 or 1924. 
March 16, 1925. 
Present:—Justice Sir Babington New- 
bould, Kr., and Mr. Justice B. B. Ghose. 
Tus NABADWIP MUNICIPALITY 
—COMPLAINANT 
versus 
PURNA CHANDRA MUKERJI— 


AccusgD—RESPONDENT. 

Bengal Municipal Act (III of 1884), s. 202—Order 
under section, whether can be based on report of Sub- 
ordinate Officer—Opporiunity to parties of being 
heard, absence of--Order, legality of-—--Revision, whe- 
ther lies, 

Anorder passed bya District Magistrate. under 
s. 202 of the Bengal Municipal Act is an order passed 
in a judicial proceeding and the High Court has power 
to revise the order. [p. 863, col. 2.) ; 

A Magistrate exercising his powers under s. 202 of 
the Bengal Municipal Act is not engaged in a criminal 
proceeding and can base his order upon a report made 
by a Subordinate Officer. [ibid.] f 

Before passing an order under s. 202 of the Bengal 
Municipal Act a Magistrate must give the parties 


-concerned an opportunity of being heard, and an order 


passed under the section without such opportunity 
being given-is liable to be set aside in revision. [ibid.] 

Reference under s. 438, Cr. P. C., made 
by the Sessions Judge, Nadia. 

Dr. Bijon Kumar Mukerji and Babu 
Jatish Chandra Guha, for the Complainant. 

Mr. D. N. Bagchi and Babu Mohini 
Mohon Bhattacharji, for the Accused. 

JUDGMENT.—This is a Reference 
under s. 438, Cr. P. C., made by the Sessions 
Judge of Nadia recommending that two 
orders passed by the District Magistrate 
under s. 202 of the Bengal Municipal Act, 
dated the 27th June and 20th October 1924, 
be set aside. l l 7 

The facts so far as they are necessary for 
the decision of this Reference are as fol- 
lows:—By his letter No. 182, dated 23rd 
June 1924, the Vice-Chairman of the Naba- 
dwip Municipality informed the District 
Magistrate of Nadia thaton the 26th April 
the Commissioners passed a resolution re- 


(881. Č. 1925). 
garding the raising of the northern portion 
of the Municipal Road named Dwarik 
Babu’s Road. Babu Purna Chandra 
Mukerji, the Chairman of the Municipality 
in opposition to this resolution erected a 
brick wall the very next morning right 
across the northern portion of the said road. 
On the 3lst May the Commissioners passed 
aresolutson that a notice unders. 202 of 
the Bengal Municipal Act might be issued 
on Babu Purna Chandra Mukerji requiring 
him to remove the wall. On the 2nd June 
the Vice-Chairman issued a requisition on 
Babu Purna Chandra Mukerji under this 
section. As he failed to remove the ob- 
struction within the prescribed time the 
Magistrate was asked in this letter to pass 
necessary orders for removal of the en- 
croachment. On receipt of this letter 
the District Magistrate by an-order dated 
the 25th June requested Babu Satish 
Chandra Bose, Sub-Deputy Collector, to 
hold a local enquiry and report by the 
morning of the 27th. The Sub-Deputy 
Collector held a local enquiry in the pre- 
sence of the Vice-Chairman, Babu Purna 
Chandra Mukerji and others. On receipt 
of his report the Magistrate on the 27th 
June recorded an order in which he stated 
that he did not-think that an order by him 
under s. 202 of the Municipal Act was 
justifiable and that he did not see his way 
to order summary removal of the wall. 
This decision was conveyed tothe Munici- 
pality by the District Magistrate’s letter 
No. 329 M, dated Ist July 1924. The Vice- 
Chairman replied in his letter No. 258, 
dated 18th/2lst July 1924, asking for re- 
consideration of the order and repeated 
this request in a letter of reminder No. 412, 
dated 19th September 1924. On the 20th 
September the District Magistrate asked 
his Senior Deputy Collector Babu C. C, 
Gupta to hold an enquiry in the presence 
of parties and report. This officer held an 
enquiry accordingly and submitted a report 
. dated 20th October 1924. On receipt of 

this report the District Magistrate passed 
an order on the same date directing the 
Municipality to remove the obstruction 
under s. 202 of the Municipal Act and 
recover cost from Babu Purna Chandra 
Mukerji. 

The learned Sessions Judge on an appli- 
cation made to him by Babu Purna Chandra 
‘Mukerji to set aside the order of the 20th 
October has recommended that both the 
order of the 27th June refusing to take 
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action and the order of the 20th October 
taking action under s. 202 of the Municipal 


Act be set aside on the ground that the 


District Magistrate could not perform his 
function under this section by acting on the 
report of another Magistrate. 

We think that the Magistrate's procedure 
was wrong in the present case but for a 
different reason from that stated by the 
learned Sessions Judge. We agree with 
him that the decision of a Divisional Bench 
of this Court in the case of Aloka Mohon 


‘Saha v. Narayanganj Municipality (1) is 


authority for holding that an order made 
under s. 202 of the Bengal Municipal Act, 
1884, is ajudicial proceeding and we have 
power to revise the order of the Magistrate. 
But though the Magistrate was bound to 
act judicially we do not think he was de- 
barred for that reason only from acting on 
a report made by a subordinate officer. 
There is nothing that offends the first prin- 
ciples of justice in such procedure. Ina 
civil suit a Court can issue a commission 
for a local enquiry toa suitable person and 
take action on the report submitted by 
such a person. A Magistrate, exercising 
his power under s. 202, is not engaged in a 


criminal proceeding. No procedure is 


prescribed by the section and wedo not 
think he would be wrong in following, so 
far as they seem applicable, the provisions 
of the ©. P. C. But the Magistrate 
was wrong in passing orders on these 
reports without first giving the parties con- 
cerned an opportunity of being heard. 

The provisions of s. 202 so far as they 
are relevant to the present Reference are in 
the following terms:—‘“The Commissioners 
may issue a notice requiring any person to 
remove any wall which he may have built 
vires AG aaa D e ga oe BY Toads. and 
if such person shall fail to comply with 
such requisition within eight days of the 
receipt of the same, the Magistrate may, on 
the application of the Commissioners, order 
that such obstruction..................... be re- 
moved and thereupon the Commissioners 
may remove any such obstruction............ 
ain and the expenses therebyincurred shall 
be paid by the person who erected the 
same,” 


This section gives the Municipal Com- 
missioners somewhat drastic powers and as 
might be expected the Legislature has pro- 


9 59 Ind. Cas. 137; 24 O. W. N. clxvili (168); 22 Cr, 
L, d. 25, 
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` vided safeguards against the arbitrary ex- 
ercise of these powers. One of these safe- 
guards appears to have been overlooked in 
the present proceedings by all concerned. 
This is that provided by s. 176 which a 
reference tos. 175 shows to be applicable 
to a requisition made by the Commissioners 
under s. 202. Section 176 gives the person 
against whom the requisition is made the 
right to preferan objection in writing to 
the Commissioners. This objection has to 
_ be heard and disposed of by the Chairman 
or Vice-Chairman except in cases where the 
work will cost more than three hundred 


rupees, when the objection will be decided’ 


by the Commissioners in meeting. Under 
s. 178 the Chairman or Vice-Chairman or 
the Commissioners at ameeting, as the case 
may be, shall, after hearing the objection 
and making any inquiry which they may 
deem necessary record an order withdraw- 
ing, modifying or making absolute the 
order against which the objection is prefer- 
red. This section further provides that if 
this order does not withdraw the requisition, 
further time shall be specified within which 
it shall be carried out. Section 1&0 gives the 
Commissioners power to execute the work 
or do anything if it is not done within the 
time’ specified in the requisition by the 
person required to do it. They can act 
uader this section without applying to the 
Magistrate under s, 202. But by proceed- 
ing under this latter section, if they obtain 
an order from the Magistrate, they are pro- 
tected from a suit in the Civil Court by the 
provisions of s. 205, Apart from the author- 
ity we have cited above we should hold 
that the Legislature could never have in- 
tended to enable a Magistrate to deprive a 
person of his right to a civil action for acts 
done by the Commissioners in excess of 
their powers except by a judicial order 
passed after hearing the parties concerned. 

From the papers before us it does not ap- 
. pear that any objection was preferred by 
Babu Purna Chandra Mukerji under s. 176. 
The learned Advocate who appears on his 
behalf informs us that such an objection 
was preferred and that he has acopy of this 
objection in his brief. Ifthisis sowe do 
not understand why no objection was taken 
to the whole proceedings on the ground that 
this objection has not been determined 
according to law. The Vice-Chairman in his 
letter of the 23rd June makes no reference to 
any order under s. 178. But if such an order 
had been passed, making absolute the 
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original requisition of the 2nd June, it would 
be necessary for the Vice Chaiiman to 
inform the Magistrate that there had been a 
failure to comply with the requisition with- 
in the time extended by the order absolute. 

For the above reasons we accept this Re- 
ference. We hold that the orders passed 
by the District Magistrate of Nadia both on 
the 27th June and on the 20th October 
1924, were illegal orders since the Magis- 
trate did not act judicially in that he passed 
these orders without giving the parties 
concerned an opportunity of being heard. 
We set aside these orders and direct the 
Magistrate to hear the parties concerned 
and after making such enquiry as may be 
necessary decide whether he should make 
an order directing that the wall be removed. 

Z. K. Reference accepted. 





PATNA HIGH COURT. 
CRIMINAL Reviston No, 603 or 1924. 
November 25, 1924. 
Present:—-Mr. .Justice Das. 
KISHORE AHIR AND OTHERS-— PETITIONERS 

VETSUS ` 
EMPEROR—Opposits PARTY. 
Criminal Procedure Code {Act V of 1899, s. 107— 
Security proceedings —Opposing factions, whether can 
be proceeded against in one proceeding. 
The two opposing parties to a dispute cannot be 


proceeded against under s. 107 of the Or. P. C. in one 
proceeding. ' 


Criminal revision from a decision of the 
Sessions Judge, Shahabad, dated the 9th 
September 1924, modifying that of the Sub- 
Divisional Magistrate, Buxar, dated the 31st 
July 1924; 

Mr. P. C. Rai, for the Petitioners. 

JUDGMENT.—This application must 
succeed on the short ground that there was 
no power in the Magistrate to draw one 
proceeding against two different factions. 
The order of the learned Magistrate shows 
that he tried 53 men belonging to two 
different factions in a proceeding under 
s. 107 of the Cr. P. ©. It has been held 
in Kamal Narain Chowdhry v. Emperor (1), 
that the two opposing parties in a dispute 
cannot be proceeded against under s. 107, 
Cr. P. C., in one proceeding. In accordance 
with this decision I allow the application 
and set aside the order of the learned 
Magistrate. 


Z.K. * Order set aside, 


(1) 11 0. W. N. 472; 5 0. L. J. 281; 5 Cr. L. J. 197, 
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LAHORE HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 1144 

oF 1921. | 
April 10, 1924. 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 
ANWAR-UL-HAQ AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
NAZAR ABBAS AND aNoTHER— DEFENDANTS 
— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 144, O. 
XXII, r. 4--Appeal—-Death of respondent—Substitu- 


tion, absence of —Appeal decreed, effect of —~-Restitution 
—Obdjection to appellate decree, whether can be taken. 


A decree obtained against a dead person is a nullity, 
and objection to the nature of the decree may be 
taken in execution proceedings. 

A joint decree for possession of a house was passed 
in favour of two plaintiffs and they obtained posses- 
sion of the house in execution. An appeal was pre- 


ferred by the judgment-debtor and the decree was: 


réversed in appeal. The defendant applied under 
s. 144, C. P. C., for restoration of possession of the 
house. It was objected on behalf of one of the 
plaintifis that the other plaintiff had died before the 
decree of the Trial Court had heen reversed bv the 
Appellate Court and that the decree of the Appellate 
Court was, therefore, a nullity: 

Held, (1) that the decree of the Appellate Court 
having been obtained against a dead person was a 
nullity so far as the deceased plaintiff was concerned; 

(2) that the decree of the Trial Court being a joint 
decree in favour of both the plaintiffs, and that the 
appeal having abated against one of them could not 
have been decreed against the other; 

(3) that, consequently, the decree of the Trial Court 
in favour of the plaintiffs still stood and that the 
Executing Court could not restore to the defendant 
possession of the house which had been given to the 
plaintifis in execution of their decree. 


Appeal from an order of the District 
‘Judge, Ambala, dated the 16th February 
1921, affirming that of the Munsif, First 
Class, Ambala, dated the 16th October 1920, 
Mr. Durga Das, for the Appellant. 
Mr. Barkat Ali, for the Respondents. 


JUDGMENT.—The present appeal 
arises out ofan order passed in execution 
proceedings. Anwar-ul-Haq and Ishtiaq 
Hussain, minors, sued for possession of a 
house as vendees and got a joint decree 
from the lower Courts. This decree was 
set aside by the High Court, and the suit 
“was dismissed on the 2nd March 1920. 

Before that time the decree-holders had got 
possession of the house in execution pro- 
ceedings on the 29th April 1819. Ishtiaq 
Hussain died on the 21st May 1919. The 
appeal was filed inthe High Court on the 
‘14th June 1919, Ishtiaq’ Hussain deceased 

peing madea party. Prior to judgment 
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in the High Court no application was madẹ 
to bring the legal representatives of Ishtiaq 
Hussain on the record and the decree was 
passed in ignorance of the fact that he 
had died. Subsequently Anwar-ul-Haq 
applied to the High Court for review of 
judgment, but the application was dismiss- 
ed, Chevis, Acting, O. J., remarking that’ 
whether the decree of the High Court could 
be executed or not was amatter that had 
to be settled in execution proceedings. The 
original defendants having made an appli- 
cation inthe Execution Court for restora- 
tion of possession of the house, the lower 
Courts have.concurred in ordering the 
possession to be restored to them holding 
that they cannot go behind the decree of 
the High Court. 


Anwar-ul-Haq and the representatives of 
Ishtiaq Hussain have filed a second appeal 
in this Court, and itis contended on their 
behalf that the decree of the High Court, 
setting aside the decree of the lower Courts 
and dismissing the plaintiffs’ suit, is a 
nullity because at the time when it was 
passed Ishtiaq Hussain was dead and his 
legal representatives had not been brought 
upon the record. Counsel referred, inter 
alia, to the cases of Balaram Pal v. 
Kanysha Majht (1), American Baptist 
Foreign Mission Society v, Ammalanadhuni 
(2), Janardhan v. Ramchandra (3), Sripat 


‘Narain Rai v. Tirbeni Misra (4), Imam 


Uddin v. Sadarat Rai (5) and Bhai Nihal 
Singh v. Chait Singh (6), wherein it was 
held that a decree passed against a dead 
person is a nullity. In Bhai Nihal Singh 
v. Chait Singh (6), it was held that no 
appeal lay from such a decree, and that the 
proper course for the representatives of the 
deceased person was to treat the decree 
passed against him asa nullity and to object 
in execution proceedings. No authority 
contrary to these has been cited by Counsel 
for the respondents, and in accordance with 
them we hold that the decree passed 
against Ishtiaq Hussain by the High Court 
on the 2nd March 1920is a nullity. The 
decree in favour of Anwar-ul-Hay and 
Ishtiay Hussain was a joint, decree and the 
appeal in the High Court could not proceed 
against Anwar-ul-Hagq alone after the death 


(1) 53 Ind. Cas. 548. 

(2; 48 Ind. Cas. 899, 

(3) 26 B. 317; 4 Bom. L., R. 23, 

(4) 45 Ind, Cas. 21:40 A. 423; 16 A. L. J. 32%, 
(5) 5 Ind, Cas, 897; 7 A. L.J. 228; 32 A, 301, 
(6) 31 P. R, 1886, 
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of Ishtiaq Hussain without bringing the 
legal representatives of the latter on the 
record. The abatement of ‘the appeal 
against Ishtiaq Hussain involves, therefore, 
the abatement of the appeal as a whole. 

Under these circumstances the decree of 
the lower Courts in favour of Anwar-ul- 
Haq and Ishtiaq Hussain still stands and 
the Executing Court cannot restore to the 
other party possession of the house which 


was given to them in execution of their 
decree. 


We, therefore, accept the appeal and 
setting aside the order of the lower Courts 
reject the application of Nazar Abbas and 
others for restoration of possession of the 
house in dispute, and we direct that they 
should bear the appellants’ costs through- 
out. 


P, B. A. : Appeal uccepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIU J UkISDICTION 
No. 94 or 1923. | 
January 12, 1925. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Rankin, 
BHUBAN MOHAN GHOSE—Dsrenpant— 
APPELLANT 
VETSUS 
CO-OPERATIVE HINDUSTAN BANK, 


LD., AND OTE RS—PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code {Act V of 1908), s. 99, O. I, 
y, 8, O. XLI, r: 22—Transfer of Property Act (IV of 
1882), s. 59—kRegistration Act (XVI of 1908), s. 17—- 
Mortgage suit—Adverse claim of person not privy to 
mortgage, whether can be determined— Misjoinder— 
Irregutarity—A ppeal—Decree, whether can be set aside 
—Appeal pled by one defendant—Cross-objections by 
co-defendant, whether can be entertained—Equitable 
mortgaye—Hegistration, whether necessary. 

A suit to enforce a mortgage in which the adverse 
claims of persous not privy to the mortgage and 
setting up a Lilie paramount to that of the mortgagor 
and the mortgages are sought to be investigated, is 
open to opjeCtiun on account of misjomoaer and 
‘inconvenience. ‘Lhe question, however, 1s not one of 
jurisdiction and at most the misjoinder is an irre- 
gularity or inconvenience, ana where there has been 
no prejudice by reason of the misjoinaer the irregu- 
larity, 1 any, is not such as would justify an 
Appa mie Court in setting aside the decree. jp. 569, 
co. 1.) 

Where a decree is passed against two defendants, 
the interest ot one of whom is aaverse to the other, 
undone of them files an appeal against the decree 
the mere fact that in his appeal he urges grounds 


which” support the claim of the other defendant, 
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does not disentitle the latter from filing cross-objec- 
tions to the appeal putting forwara grounds in 
support of hisown claim. Such cross-objections are 
properly iied under r. 22of O. XLI of the C. P.C. 
and must be entertained. |p. 669, cols. 1 & 2.]. 

_A certain sum of money was advanced hya Bank 
to a debtor for the purchase of certain property 
on the understanding that when the property was 
purchased it would be utilized as additional security 
for the Bank's advances. In pursuance of this arrange- 
ment the title-deed of the property after it was 
purchased was handed over to the Manager of the 
Bank and the debtor also gave a letter to the Manager 
containing a record of the agreement which had 
been made between the parties: 

Held, that the letter did not constitute the bargain 
between the parties being merely the record of a 
transaction which had already been completed and 
that consequently, it did not require registration and 
was admissible in evidence to prove the transaction. 
[p. 868, col. 2.] f 

Appeal against, the judgment of Mr. 
Justice Pearson, dated the 10th April 1923. 

Messrs. L. P. E. Pugh and B. Basu, for 
the Appellant. ; 


Messrs. Langford James and A. K. Roy, 
for the Respondents. 


l JUDGMENT. 

Sanderson, ©. J.—This is a cross- 
objection tiled under O. XLI, r. 22 of the 
C. P. C., by Srimati' Susila Bala Dasi who- 
is the wife of Bhuban Mohan Ghose. 

The suit was brought against Surendra 
Nath Pramanick and Bhuban Mohan Ghose 
carrying on business under the name, style 
and Firm of “Eastern Trading and Engineer- 
ing Co.” 

The third defendant was Srimati Susila 
Bala Dasi, and the fourth was Priag Das- 
Jamuna Das, who arealleged to be puisne 
mortgagees. . 

One of the allegations of the plaintiff 
Bank was that premises No. 56, Amherst 


-~ 


. Row, had beensmortgaged to the plaintiffs 


by deposit of the title-deed as additional 
security for the amount owing to the Bank 
on an account called “O” which the defend- 
ants Nos. 1 and 2 had with the Bank. 

Bhuban Mohan Ghose and his wife Susila 
Bala Dasi alleged in their written state- 
meuts that these premises belonged to 
Susila; ou the other hand, the plaiutifis 
alleged that Susila was merely the benami- 
dar of defendants Nos. Land 2. 

‘he learned Judge held that the pre- 
mises were the property of the firm, 2. è., 
of the defendants Nos. 1 and 2 and “that 
Susila was mereiy the benamidar in respect 
of the said premises. He gavea declaration 
that the Bank was -emtitled toa charge on 
the said premises; and he directed accounts 
to be taken, and in default of payment of 
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the amount found due he directed a sale of 
the premises. 

There were other questions decided in 
the suit, but the cross-objection relates to 
56; Amherst Row, only. 

Fud gment was given on the 10th of April 
1923 and, on the-16th of June 1923, Bhuban 
Mohan Ghose filed an appeal against the 
said judgment. 

On the 25th of June Susila applied for 
leave to file a memorandum of appeal. It 
` appears that the time for filing the appeal 
ss expired, and her application was refus- 


ee the 3rd of July Sis is alleged to 
have been served with notice of her hus- 
band Bhuban Mohan Ghose’s appeal; and, 
on the Ist of August she filed the cross- 
objection which is the sub ject-matter of 
this appeal. 

On the 20th of August 1923 Bhuban 
Mohan Ghose applied for extension of time 
to file the paper-book. He was allowed 
two months’ further time, but he was 
directed to furnish security to the extent of 
Rs. 1,500 on or before the 14th of Septem- 
ber 1923. ‘This security was not given, 
with the result that on the llth of March 
1924 Bhuban. Mohan Ghose’s appeal was 
dismissed for default. 


Susila Bala obtained leave to print the . 
paper-book and to proceed with her cross- ° 


. objection but this was subject to any objec- 
tion which might be taken at the hearing. 
The learned Counsel for the Bank took 
a preliminary point thatthe: objection of 
Susila was not a cross-objection within the 
meaning of the above-mentidned rule and 
urged that the objection should not be en- 
tertained by this Court. After hearing the 
arguments on the preliminary point, my 
learned brother and I decided to hear the 
objection of Susila on its merits and we 
` postponed our decision on the preliminary 
point. I propose to deal . with the merits 
_ in the first instance. The first point made 
by the Jearned Counsel, who.appeared for 
Susila, was that assuming that the premises 
No. 56, Amherst Row, were the property of 
the defendants Nos. 1 and 2, there was no 
valid mortgage. He argued that when the 
title-deed was deposited by Bhuban Mohan 
Ghose with the Manager of the Bank, a 
letter dated the 3lst October 1915 was given 
by Bhuban Mohan Ghose to the Manager, 
. which constituted,the bargain between the 
parties, that it was not registered under the 
Indian Registration Act and consequently 
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it was not admissible in evidence and that 
no oral proof of the mortgage was admis- 
sible. 

The learned J udge held that registration 
was not necessary because it could not be 
said that it was the letter of 3lst October 
1918 and nothing else that created ihe 
charge: he based this decision on the evi- 


' dence of the Bank Manager: which he 


accepted as truthful and reliable evidence. 

The principle which is applicable to this 
point was stated by Lord Carson in Subra- 
monian v. Lutchman (1). After examining 
the authorities relating to the matter, Lord 
Carson is reported to have said as follows: 
“Applying the principles thus laid down 
to the present case, what this Board has. to 
determine is, did the document of 15th 
July 1908, constitute the bargain between 
the parties, or was it merely the record 
of’ an already completed transaction? ” 
In my judgment that is the test which 
should: be applied to the question in- 
volved in this case. The effect of the evi- 
dence of the Manager of the plaintiff Bank 
is that. Bhuban Mohan Ghose told him that 
he was purchasing the property, 56, Amherst 
Row, for the firm, that Bhuban Mohan 
Ghose asked him to assist by advancing the 
money necessary for the purchase, and. that 
when the property was purchased it would 
be used as additional security to the Bank 
for the advances made by the Bank to the 
defendants Nos. l and 2. 

‘This happened in August 1918. Accor d- 
ingly the money.was advanced to the extent 
of about Rs. 12,000 on the understanding 
that it would be used for the purchase. of 
the property and that the property would 
be given as an additional security to the 


- Bank. 


The property was in fact purchased in 
August 1918. 

On the 31st October 1918 the Manager of 
the Bank was in the office of Bhuhan 
Mohan Ghose, and I have no doubt that 
the cbject of the visit was to obtain. the 
title-deed of the premises No. 56, Amherst 


Row. On that day Bhuban Mohan Ghose 
handed the conveyance to th: Bank 
Manager. 


The Bank Manager was exan:z:ed : to . 
what happened on that occasixz, sev ral 


(1) 71 Ind. Cas. 650; 50 O. 338 at + 3:5: . 
N. 1; 51923) AIR. (P. ©.) 50; ew L: d 5 
a L Aki D 25 Bom, L. R.. a 1 P Cs Our 
J. 41; 18 b W , 446: 2328) AV, N 
765. 50 i A. 7 (P. C. > 
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answers were obtained to questions .of a 
leading character. 

Eventually he was asked to state what 
happened on that date. His evidence was 
as follows: — 

“Q.—Tell me what happened on the date 
on which this letter was made over to. you 
and the title-deeds were handed over ? 

“A.—He handed over the tifle-deeds to 
me and I wanted from him a letter. l said 
you must give mea letter to say that this 
deposit is an equitable mortgage, and he 
sent this letter to me. 

“O.—The Court:—How long after the 
handing over to you of the document was 
the letter given to you ? 

“A, —It may have been on the same day 
or a day or two after this was brought to 
me. This was to be brought to me from 
time to time and whenever required he 
would hand over the document to me, 
and that day he handed it over to me, 
but whether it was on the same or a day 
oo two after that, I do not exactly remem- 

er.’ 

Again in cross-objection the Mates 
was asked. 

“O.—Until a letter was given you con- 
sidered there would be no valid mortgage? 
Why not? 

“A—I knew it was the firm’ s property. 

The money was taken from me on the 
understanding that- the property would be 
purchased for the firm and I would get that 
property as security, Bhuban told me that 
distinctly many times. 

“Q—At this interview did you tell 
Bhuban that according to Bank's laws a 
married woman’s property could not be 
taken as security unless she has fully éx- 
plained the nature of the sectirity and the 
consequence thereof ? 

“A.—There was no such talk, He only 
laughed at me when 1 wanted his- wiles 
letter. 

“Q.—-Who drafted this letter which was 
signed by-Bhuban, this letter of 3lst Octo- 
ber 1918 ? 

“A —I donot remember, 
I did. Ionly gave general directions as to 
wW hat should be mentioned in that letter. 

“Q.—You were satisfied that the letter 
was in order ?. 

“A.—I got that letter from him panes: 
quently and’ I kept it in the safe. I did 
not carefully go into it. I thought it was 
* allright.” 

fi, therefore, appears to me on the evidence 
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of the Bank. Manager, which the learned 
Judge accepted and the truth of which has | 
not beenseriously attackedin this Court, that 
the money was advanced in August 1918 by 
the Bank on the understanding thatthe 
property would be purchased by the firm 
of the defendants Nos. 1 and 2 and that 
when purchased the property would be 
utilized as additional security for the Bank s 
advances.. ib was’ in pursuance of this 
arrangement that the title-deed was handed 
to the Bank Manager on the 31st Octoher 
1918 by Bhuban Mohan Ghose. There was 
no record of the arrangement which bad 
béen made and it was, therefore, only reason- 
able that the Bank Manager should ask for 
a letter from Bhuban Mohan Ghose.’ 

Consequently the letter of the 3lst Octo- 
ber 1918 was given as a record of the agree- 
ment which had been made. 

The wording of the letter is not only con- 
sistent with but,in my opinion, supports 


“this view. 


The phrase “we beg hereby to keep with 
your Bank” seems to point to the fact that 
the deed had already been placed in the 
bands of the Bank, and the lettér was 
written for the purposes of stating the 
object for which the Bank was entitled to 
keep the same. 

The fact that the Bank Manager subse- 
quently drafted a letter which he desired 
Susila to sign does not, in my judgment, 
militate against this view. 

The Bank Manager said that he came to 
know that the cofiveyance was in the name 
of Susila when he received it on the 31st 
October 1918, and the Manager, when he 
discovered this, naturally desired a letter 
from Susila; he stated : “Though he said 
it was the firm's property, yet I thought: it 
safe to have his wife's permission in writ- 
ing.” - l 
ji aiani from this that he was told 
the property belonged to the firm but the 
property appeared to be in the name of 

usila. Consequently, ex majore cautela 
he. desired á letter irom Susila. The re- 
sult is that, in my opinion, the letter of the 
3lst October 1918 did not constitute the 
bargain between the parties: on the contr ary, 
it was merely the record of a transaction 
which had'already been completed, Con- 
sequently, oral evidence of the transaction 
was admissible. 

The next point relied jipon by the learned 
Counsel for Susila was;that she should’ not 
have been made a party to the suit and 
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that the suit'should have-been dismissed as 
against her. 
_ «It was argued that the only proper parties 
to a suit on a mortgage in which the prayer 
is amongst other things fora sale, are the 
mortgagor and mortgagee and any parties 
who may have acquired an; interest from 
them subsequently to the mortgage, and 
that no adverse party who is a stranger to 
the mortgage should be joined as a party 
to the suit or, in other words, that the 
only proper parties to such a suit are 
persons interested in the equity of redemp- 
tion. | 

‘Speaking generally, it may he said that 
a suit to enforce a mortgage in which the 
adverse claims of persons not’ privy to the 
mortgage and setting up a title paramount 
to that of the mortgagor and the mortgagee 
are sought to be investigated, is open to 
objection on the ground of mis-joinder and 
inconvenience: see Radha Kunwar v. Reoti 
Singh (2). 

‘The question, however, is not one of juris- 
diction, and at most the mis-joinder is an 
irregularity or inconvenience; in this case 
the plaintiffs’ case was that the mortgage 
was made by Bhuban Mohan Ghose 
on behalf of the firm and -that Susila 
was merely the benamdar and consequently 
she was joined as a party. That question 
was investigated in the suit. Evidence 
was called in respect thereof and the learn- 
ed Judge found that the plaintilis’ case was 
true. J am not satisfied that on the facts 
of this case it was improper for the plaint- 
iffs to join Susila as a party. Assuming, 
however, for the moment that it was irrégu- 
lar for the plaintiffs to join Susila” as a 
- party to the suit, it is clear that she has 
not suffered any prejudice by reason of the 
course which was adopted. In my judgment 
the irregularity, if any, is not such as would 
justify this Court in setting aside the 
decree. The learned Judge on the facts 
came to the conclusion that the premises 
were the property of the firm and that 
Susila was merely the benamdar. I see 
no reason for disagreeing with the learned 
Judge in this respect. 

‘The result is that I am of opinion that 
‘this appeal should be dismissed. 

In view of the conclusion, at which I 
have arrived on the merits of the objec- 


(2) 35 Ind. Cas. 939; 20 ©. W. N. 1279; 14 A. L.J. 
1002; 20 M. L. T. 211; (1916) 2 M. W. N. 200; 31 M. L. 
J:571: 18 Bom. L. R. 850; 24 Q. L. J. 303; 38 A. 488; 
EL. W. 456 (P. C.), 
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tions raised- by Susila, itis not necessary 
to give any decision on the preliminary - 
point raised by the learned Counsel for 
the plaintiff Bank. It is sufficient for me 
to say that as at present advised and with- 
out deciding the question, I'am not satis- 
fied that the objection of Susila was one 
which ought not to be ‘entertained and 
adjudicated. upon by-the Court. For the 
above reasons, in my- judgment, the cross- 
objection of Susila must be dismissed with 
costs. 


Rankin, J.—I propose to deal- first 
with the question whether the crogs-ob- 
jection taken by Susila ought to be enter- 
tained on the merits. 


Mr. Langford James for the respond- 
ent Bank contends that her objections are 
not cross-objections, that they are direct- 
ed solely against the’ plaintiffs and that 
they repeat Bhuban’s own grounds of 
appeal. He says that Susila should have 
filed herown independent appeal in time 
and that to allow her cross-objections in 
this case is to defeat the limitation law. 
He relies upon the principle deduced from 
certain decided cases that cross-objections 
as between respondents are not as a rule 
admissible. It appears to methat the diff- 
culty on this part of the ease arises 
entirely because Bhuban in his grounds 
of appeal made a certain number of com- 
plaints against the judgment of the learned 
Judge which did not lie in his own mouth 
at all. He complained that the interest 
of’ Susila had been ‘ held ‘to belong’ to 
himself or to his firm. He complained 
that the property of -Susila was being 
taken from her to the extent of the mort- 
gage notwithstanding she had never autho- 
rized the mortgage and he complained 
further that it was being taken from her 
although the mortgage was void for want of 
registration of the memorandum. 

Now one can understand that a man has 
an interest to object to a declaration that 
he has mortgaged his wife's property 
without her permission, but the judgment 
of the learned Judge in this case: was 
given in the presence both of Bhuban and 
of Susila. [f the judgment stands, Susila 
could never sue her husband on the ground 
that he had in fraudi of her intermeddled 
with her property. Accordingly, on this 
part of the case most: of the grounds of 
Bhuban’s appeal were grounds which might 
be good or bad in the mouth of Susila 


BO 
but which on the face of them had nothing 
really to do with, him. - 

Now, it is quite plain that the rights 
of Susila, whatever they may be, cannot 
“be taken from her because her husband 
has wrongly chosen to fight her case as 
well as his own.’ She must be entitled to 
fight her own case. Looking at it from that 
point of view one hasto ask oneself whe- 
ther Susila's cross-objections are really 
Objections directed against Bhuban: In 
my opinion, whatever Bhuban may admit 
and whatever Bhuban may assert, Susila's 
contentions that the property was hers-and 
not Bhuban’sand that if Bhuban mortgaged 
it at all he did it without her authority— 


these contentions are contentions adverse- 


to .Bhuban’s interest, They may not. be 
contrary to what Bhuban says; but the 
learned Judge has disbelieved both Bhuban 
and Susila altogether. Seeing that her 
claim in‘this appeal to substantiate. that 
the property was hers and that she never 


authorized a mortgage isa claim to have’ 


that established as against Bhuban as well 


as against the plaintiff Bank, it appears 
. tome thatthe cross-objections are erogs-. 


objections in the full sense of the word. 
She is establishing or seeking to establish 


a right of her own. adverse to Bhuban’s - 


right. 
against the plaintift-respondent. But this is 
not a purely lateral cross-objection be- 
tween the respondents in which ‘the ap- 
pellant isnot interested. -` 

For these reasons it appears to me that 
the case doesnot come within the decisions 
which say that in the case of a purely 
lateral objection as arule the Oourt will 
not permit it to be urged. I think, there- 
fore, that Mr. Langford James’ preliminary 
point fails. 4 


_ The next question is whether or not 
this’ suit was bad for mis-joinder of causes 
of actionand cannot be. entertained. It 
appears ‘to me that there is a certain 
danger, in dealing withthe decided cases, of 
omitting to notice that the form of this 


question has been very greatly changed 


since the case most relied upon before us 
was decided. I refer to the case- of Jag- 
geswar Dutt .v: thuban Mohan Mitra ($). 
It is the léading authority in this Court 
upon this subject. The ease was decidedin 


1906 and the case proceeded upon the Code. 


of- 1882, and upon certain prior decisions 
(3) 33D. 425; 3 0. L. J; 205, l 


. action is alleged to exist, whether ' 
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in the Privy Council and elsewhere. In 
1896 a change was made in O. XVI, r. 1. 
of the Rules of the English Supreme Court. 
It was made as a consequence of å decision > 
in the House of Lords in Smurthwaitev .. 
Hannay (4) [compare also Sadler v. Great 
Western Railway: (5).] In.the linglish 
Rules, as in the present Code, there is one - 
order dealing with joinder ‘of parties— - 


. O. XVI. There is another order dealing with 


joinder of causes of action—O. XVIII. The. 


, change was made by inserting certain , 


words into O. XVI and, I do not think, it - 
can.be said to have been well-settled that 
the change. enlarges the right to join 
eauses of action until the decision i in Bullock . 
v. London General Ommobus Co. (6). 1t was . 


‘followed by the.case of Compania WE l 


v. Houlder (7). 
It is now, however well-settled that the 


‘change in O. XVI, r.,1 does extend to en- . 


large the right to join causes of action. ` 
In England as regards defendants r. 4 of | 


oO: XVI was not dealt with, but by course 
- of decisions itis now established that the 


change inr. 1 impliedly makes a corres- 
ponding change in ï. 4. That took a- 
considerable further time to establish, but - 
the authority for that may be seen in such . 


.@ decision as Thomas v. Moore (8), 
That fact- has consequences as - 
the. Code of 1882 was the old law of- 
. Smurthwaite v. Hannay (4), but in 1908 the 


Now, until 1908 the law in India under - 


Legislature not only carried into effect the . 
English change of 1896 by altering the 
words of what is now r; l of Q. I but it 
earried into effect also TT express altera- 
tion ofr. 3 of O. I applying the change ` 
specifically.to defendants Rule 3 now reads: 
“ All persons may be joined as, defendants 
against whom any right to relief in respect 


. of or arising out of the same act or trans- 


trans- 
jointly, 
severally, or in the. alternative, where if 
separate suits were brought against such . 
persons any common question of law or fact . 
would arise.’ i 

It may be observed that when the Code 


action or series of êcis or 


mcs (1894) A. C. 494; 63 L: J. Q.B. 787: 6 R. 299; 
L. T. 157; 43 W. R. 113: 7 Asp. M, O. 485. 
g (1898) A. C. 450; 65 L.J. Q. B. 462; 74 L. T. ` 
561; 45 W. R. 51. 
(6) (1907) 1 K. B. 264; 16, L. J. K.B. 127; 95 L > 
T. 905: 23 T. L. R. 62: 


W h90) 2 K B. 354; 19 L. J. K. B 1084; 103 L 


„SLK B. 999); 87 Ta d. k. B. 577; 116 Te ; 


KN 
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intends that certain causes of action should 
not be joined at all or except with special 
leave, it says so. Certain causes of action 
cannot be joined with suits to recover im- 
moveable property. There is another Rule 
precluding the joinder of causes of action 
against an executor, but there is no such 
‘Rule in the case of mortgage suits. 

There is further in O. XXXIV, r. 1, a re- 
- ‘vised edition of what used to be s. 85 of the 
Transfer of Property Act and that rule is 
to the effect—“All persons havingan interest 
either in the mortgage security or in the 
right of redemption shall be’ joined as 
parties to any suit relating to the mortgage.” 
The old phrase in s, 85 having any interest 
in the property comprised in a mortgage 
- gave riseto considerable difficulty and was 
altered in 1908. Whether one is dealing 
with s. 85 or with O. XXXIV (1)—the pur- 
pose of the Rule is to state what parties 
are necessary parties in a pure mortgage 
suit and the Rule is in no way directed to 
the question whether any causes of action 
may be joined witha claim upon a mortgage 
or, ifso,in what circumstances. 

I would like here to make a parenthetical 
observation. In a case such as the present 
the plaintiffs’ cause of action against Susila 
was not in substance or otherwise a cause 
of action in ejectment. They had noclaim 
and they made no claim to possession of the 
property. So far as the plaintiffs were con- 
‘cerned, they were bound to suppose that if 
they got a mortgage-decree Susila or her 
husband or any body else interested in the 
equity of redemption might very well pay 
off the mortgage, in which case the plaintiffs 
never would have a claim to possession 
either by themselves or through any anc- 
tion-purchaser taking under a sale, in their 
sult. ` ; A 

These matters being premised, it seems to 
me that the present case must be governed 
not by the old Rules of the old Court of 
Chancery but by the Code. It seems to me 
further that the case for the present pur- 
pose is highly exceptional. Iam not going 
into the facts, but the question whether a 
mortgage had been concluded or not was in 
that case inextricably bound up with the 
question of benami. It was also bound up 
with the question whether or not Bhuban 
was a partner of Surendra. That question 
of partnership in turę affects the question 
whether the property was given by Bhuban 
to his wife. In turn that affects the ques- 
tion whether or not the document of the 31st 
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October was itself the repository of the 
agreement to mortgage or was a mere record 
ofa completed transaction. Ifin this case 
the plaintiffs had sued upon their mortgage 
raising no question of Susila’s title to the 
property and ifafterwards they brought a 
suit for a declaration that she was a mere 
benamdar and that her interest was bound 
by the mortgage, not one but several identi- 
cal questions of fact would have had to be 


litigated twice. The mortgage in this case, 


if Susila was not a benamdar, was in every- 
body’s view a pure nullity. It was suggest- 
ed at the Bar that the proper course was to 
bring a simple mortgage suit, sell the in- 
terest of the plaintiffs (which might very well 
be nothing) under the decree, and then let 
the auction-purchaser litigate with Susila 
the question of her title. Whatever is right 
or wrong, that undoubtedly would have 
been calamitous, The only possible way to 


ensure that the property should not be 


wasted from the point of view of the mort- 
gagors and the mortgagees would have 
been to bring a declaratory suit against 
Susila to a conclusion before this mortgage 
interest was sold. In these circumstances 
and these being the provisions of the law 
as to joinder it appears to me that the 


-correct view in this matter is to ask whether 


the case does or does not come under r., 3, 
of O.I. However, painful it may be to old 
fashioned equity lawyers to find causes of 
action lying together in one suit, if such a 
case comes under O. I, r.3, it cannot be 
held to be incompetent. In my opinion, the 
case is very plainly within O. Lr.3. Ef 
there were any objection on the ground of 
convenience, 1t must be observed that this 
case was tried in the High Court and not 
before a Munsif, with the apparatus of settle- 
ment of issues at the first hearing. Susila 
could, either before the filing of the written 
Statement or immediately after have applied 
to the Judge under O. lI, r,6 to have a 
separate trial if she wanted to make that 
application. As I understand what she did 
she acted just as ifthe case was being tried 
in the mofusstl. She took the ground of 
mis-joinder in her written statement and 


the matter only came before the learned 


Judge when the parties were prepared for 
trial. The point was taken not asa point 
of convenience under O. II,r.6, but as a 
point of law which the learned Judge as a 
matter of procedure was hound to give effect 
to. The learned Judge rejected that argu- . 
ment as I think correctly, He was satisfied 


hah 


and intelligible grounds. 
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Susila in the course of the trial, and rightly 
did not regard the joinder of the causes of 
action in the circumstances of this case as 
incompetent. 

After discussing English cases and 
American cases Mr. Justice Mookerjee in 
the case of Juggeswar Dutt v. Bhuban Mohan 
Mitra (3) gives two sets of reasons as the 
basis of his judgment. He.says: “In our 
opinion the rule is founded.on two broad 
In the first place 
it is based on the reason that a suit to en- 
force a mortgage in which the adverse 
claims of persons not privy to the mortgage 
and setting up a title paramount to that of 
the mortgagor and mortgagee, -are sought 
to be investigated, is open to objection on 
the ground of mis-joinder and multifarious- 
ness. Under. ss. 44 and 45 of our C. P. C., 
there cannot be joinder of .causes of action 
of this deseription.” Subsequently the 
Legislature has taken that ground away. 
“In the second place”, says the learned Judge, 
“if adverse claims be allowed to be litigated 
ina mortgage suit, such claims may obvious- 
ly be determined by a Court, which would 
have no jurisdiction to entertain a suit for 
their determination, if properly framed. 
The valuation of a suit to enforce a mort- 
gageig dependent upon the amount claimed 
by the plaintiff, which may obviously have 
no relation to the value of the property in 
respect of which an adverse claim is set up,” 
and he gives illustrations to show that there 
would be difficulty in these circumstances. 
The present case was tried on the Original 
Side where there is no question of valuation 
and no question of Court-fee. The property 
was a property situated within the jurisdic- 
tion of the Original Side and there is 
under the second ground mentioned by Mr. 
Justice Mookerjee no difficulty at all in the 
present case. I would point .out, however, 


that the position in such a case as the 


present is not simply that of an ordinary 
mortgage claim. The plaintifis in effect 
sought against Susila a declaration that she 
was only a benamdar. They got such a 
declaration. Unders. 17 of the Court Fees 
Act you can join two or more things as far 
as the Code allows: and, the amount of fees 
will be the accumulated amount you have 
to pay for each cause of action. Under the 
Suits Valuation Act in case of a declaration 
where there is no right to. consequential 
reliefit would appear that the case is not 


-one where the. charge is-ad valorem and 
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consequently, the matter is governed by 
s, 9 which allows the High Court to make 
rules. It is quite clear that a cause of 
action cannot be joined unless the Court 
has jurisdiction todeal withit. I see no 
special difficulty or complication when we 
come to join a cause of action in a mortgage 
suit as distinct from any other suit. For 
these reasons I donot think that the objec- 
tion as to mis-joinder requires us to allow - 
the present appeal. I must not, however, 
be understood to throw doubt upon the 
need for a high degree of caution ‘before 
permitting questions of paramount title to 
be investigated in a mortgage suit. Both 
as to competence and convenience there will 
generally be much to consider. 

Reference has been made to the.case of 
Radha Kunwar v. Reoti Singh (2). There 
the observation is that the adverse claim 
was entirely independent of the mortgage 
transactions. Their Lordships stated tnat 
they thought that the joinder of these 
parties was irregular and that it would 
only tend to confuse. [I only desire to 
observe that if we look at the terms of O. I, 
r. 3, we find that joinder is not always 
permitted where a right to relief arises out 
of the same transaction: there is a further 
condition, namely, “where if a separate 
suit were brought against such a person 
any common question of law or fact would 
arise.’ It appearsto me that the dictum 
with reference to the case of Radha Kunwar: 
v. Reoti Singh (2) affords no justification 
ae refusing to apply the terms of O. I, 
r. 3. 

As regards the question of registration of 
the document of 3lst October I entirely: 
agree with the judgment of the learned 
Chief Justice and have nothing to add, 

Z. K, Cross-objection dismissed. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 45 or 1994, 
March 3, 1925. 

Present :—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau, 

ATA MUHAMMAD AND oTHExs— 
DEFENDANTS ~APPELLANTS 
Versus 
SHANKAR DAS anveotHers—PraIntires— 

l REPON DENTS. 
Registration Act (XVI of 1508), ss. 17 (D (A 49— 
Evidence Aet (I of 1872), s Ilfi- Lease fixing yearly 
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pent, whether requires regisiration-—Possession, nature 
of, determination of—Lease, unregistered, whether 
may: be referred to—Landlord and tenant—Estop pel. 

A lease which fixes a yearly rent payable every six 
months, requires registration under s. 17 (1) (d) of the 
Registration Act. [p. 873, col. 2.] 

An unregistered lease which requires registration, 
although inadmissible in evidence under s. 49 of the 
Registration Act; may be referred to in order to 
determine the nature of the defendant's possession, 
and where the lease shows that the possession is 
that of a tenant under the plaintiff, neither the defend- 
ant nor persons claiming through. him can be per- 
mitted to deny the title of the plaintiff under s. 116 
òf the Evidence Act. [p. 874, cols. 1 & 2.] 

Varada Pillai v. Jeevarathnammal,- 53 Ind. Cas. 
901743 M. 244; (1919) M. W. N. 724; 10 L. W. 679; 
24 0. W. N. 346; 33 M. L. J. 313; 18 A. L. J. 274; 2 
U. P. L. R (P. C.) 64; 22 Bom. L. R. 444; 46 I. A. 285 
(P. C.) and Qadar Bakhsh v. Mangha Mal, 73 Ind. Cas. 
889; 4 L. 249; 5 L. L.J. 175; (1923) A L R. (L,) 495; 
5 DL. L.-J. 535, followed. | 

Letters Patent Appeal against the judg- 
ment of Mr. Justice LeRossignol, dated the 
93rd January 1924. 

Sheikh Niaz Muhammad, for the Appel- 
lants. GAN . i 

Lala Fakir Chand, for the Respondents. 


JUDGMENT. —The plaintif-respond- 
ent sued the four défendants for possession 
of a house, alleging that he had -leased 
it to Hamukhan, defendant No. 1, as his 
tenant, in 190i and that he had subsequent- 
ly executed other leases. He sued for 
possession on the ‘ground that defendant 
No. lfailed to pay rent for three years and 
refused to vacate the house. Defendants 
Nos, 2 to 4 were made parties on the allega- 
tion that they were in possession claiming 
as vendees of defendant No. 1.. 

Defendant No. 1 pleaded that he had 
always been in possession of the house, and 
that he had mortgaged only one room to 
the plaintiff, and.that subsequently the 
mortgage had almost completely been re- 
deemed. Several leases were produced, and 
there was a question whether they were 
admissible in evidence or not. The learned 
District Judge -held that they were ad- 
missible in evidence, and that plaintiff had 
proved defendant No. las his tenant. The 
claim-was accordingly decreed. 

Defendants Nos: 2 to 4 filed a second 
appeal in this Court, which was heard by a 
Judge in Chambers. The latter held that 
there was one lease at all events of 1909 
which did not require registration, and was, 
therefore, admissible in evidence: As this 
lease was admissibbe in evidence, he was of 
opinion that the finding of the Courts below, 
based-upon that lease, that'the relation of 
landlord and tenant did existbetween. the 
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plaintiff and Hamukhan, defendant No, 1, 
was ‘a finding of fact which could’ not: be 
impeached in second appeal. “He, therefore, 
upheld the order of the lower Courts, ` 

Defendants Nos. 2 to 4 have now filed 
this appeal under cl. 10 of the’ Lettérg 
Patent. ea 

Lala Fakir Chand raised a preliminary 
objection that there was no legally filed 
appeal before the Judge in Chambers ag 
the memorandum of appeal was not acedin- 
panied by a copy of the judgment ofthe 
First Court, and that, therefore, theré*eculd 
be no appeal under čl. 10 of the Letters 
Patent. ‘I'he record shows that there was 
previously an appeal to this Court from an 
order of the District Judge refusing to set 
aside a dismissal in default, and in that 
appeal a copy of the judgment of the Trial 
Court was filed. Under the memorandum 
of appeal which has been decided by the 
Judge in Chambers there is a note to the 
effect that the copy of the judgment of 
the Trial Court is filed with that of the 
previous appeal. No objection was taken 
as to the absence of the copy of this judg- 
ment before the Judge in Chambers: and 
therefore, it cannot be taken now. All that 
we have to see is whether the judgment 
now appealed from is right or not, 

The Judge in Chambers -stated in his 
judgment as. follows :— 3 

“The lease is for one year and not for 
more than one year. It fixes the rent at 
Rs. 1-12-0 per annum, butit provides that 
the rent shall be payable in ‘six-monthly 
instalments, and it further provides -for 
ejectment if the rent is not paid at the 
end of the year. In my opinion, this is 
not a lease reserving an annual rent. If a 
lease is for an indefinite time and fixes a 
arent payable per annum, in such a case 
the lease would be one falling within -the 
definition of lease reserving. a yearly 
“Naur the lease d 

ow the lease does fix Rs; 1:8-0 and 

Rs. 1 12-0 as the annual rent, though it poe 
on to say that the rent shall be payable half 
yearly. This, however, does not alter the 
fact that the lease does reserve a yearly rent. - 
Moreover, it does not appear that it was only 
for one year. It was for an indefinite timeso 
long as the rent was paid at the end of each 
year. As the lease fixes a yearly rent, we 
consider that its registration was obligatory 
under s. 17 of the Registration Act. = 

lt has, however, been contended by 
Counsel for the respondent that the tuuestion 


æ 
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of - registration or non-registration loses ~ 


force by reason of the decision of their 
Lordships of the Privy Council in the case 
of Varada Pillai v. Jeevarathnammal (1). 
In that case certain documents were put 
forward as proving a gift in favour of one 
Musammat Duraisani. Their Lordships 
held that, although the petitions and order 
produced in evidence did not amount to a 
gift of the land, they led to the inference 
that.the subsequent receipt of the rents by 
Musammat Duraisani was a receipt in the 
character of donee and owner of the land 
and, therefore, in her own right and not 
as trustee or manager for her mother and 
aunt. They also said that, although 
the petitions of 1895 and the change of 
names made in the register in consequence 
of those petitions were not admissible to 
prove a gift, they might nevertheless be 
referred to as explaining the nature and 
character of the possession thenceforth held 
by Duraisani, 


Having regard to this decision it is urged 
by Lala Fakir Chand that the previous 
decisions laying down that an unregistered 
deed is inadmissible to prove the nature 
of the possession are no longer binding. 
In the case of Qadar Bakhsh v. Mangha Mal 
(2); it was held that the sale-deed, though 
inadmissible for want of registration to 
prove title, might be referred: to in order 
to ascertain the nature of the. possession 
sought to be disturbed. This and the 
Privy Council decision are sought to be 
distinguished on the ground that in those 
cases the person in possession of the pro- 
perty was allowed to referto the unregis- 
tered deeds in order to show that his posses- 
sion was adverse‘and not permissive. It is 
contended that they do not apply to the case 
of a plaintiff who seeks to prove that the 
person in possession entered into possession 
by his permission and not adversely. Wedo 
not think that any such distinction can’ be 
drawn. In our opinion the lease of 1909, 
though unregistered and though inadmissi- 
ble under s. 49 of the Indian Registration 
Act, can yet be referred to in order to 
show the nature of Hamukhan’s possession. 
It shows that Hamukhan’s possession was 
that of a tenant under the plaintiff. This 


(1) 53 Ind. Gas. 901; 43 M. 244; (1919) M. W. N. 
721: 10 L. W. 679; 240 W.N. 348; 38 M. L. J. 313: 
48-A. L, J. 274; 2 U. P. L. R. (P. O) 64; 22 Bom. L 
R. 444; 46 I, A. 285. eh. 

(2) 73 Ind” Gas. 889; 4 L. 249; 5 L. L. J. 175; (1923) 
A, 1, R, (3 495; 5 L. L. J. 555. 
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being so neither he nor the appellants 
who claimed through him can be permitted 
to deny the title of the landlord, 1. e. of the 
plaintiff, having regard to s. 116 of the 


.Iadian Evidence Act. 


It was also urged on behalf of the appellant 
that the leases were not shown to refer to 
the whole house in dispute, and that they 
might very well refer only to one room as 
stated by Hamukhan. The word used in 
the leases, however, is makan and not 
kothri, and we, therefore, consider that there 
is no force in this contention. 

The appeal fails, and dismissed 
costs. 

Z. K. 


with 


Appeal dismissed. 


"oO O aana, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 314 
oF 1922. 

March 18, 1925. 
Present:—Justice Sir B, K. Mullick, Kr., 
and Justice Sir John Bucknill, Kr. 
CHANCHAL MAHTON AND OTHEkS— 
DEFENDANTS—APPELLANTS 


| VETSUS 

Mahanth BHAGWAN GIR— PLAINTIFF 

AND Mr. R. HUDSON AND ANOTHER— 
DETEN DaNTS—RESPONDENTS. 

Bengal Tenancy Act (VIH of 1885), s. 116— Land- 
lord and tenant—Lease for term of years— 
Raiyat holding under lessee, position of—Occupancy 
rights, whether can be acquired—Ejectment—Notice, 
whether necessary. 

Semble:—-A persou holding under a lease for a 
term of years cannot make any contracts of tenancy 
with ratyats except contracts for a term not exceed- 
ing the period of his lease. A raiyat holding under 
such a person without any lease must be presumed 
to be in possession for successive terms of one year 
under an oral lease. Such a raiyat cannot acquire 
occupancy rights under s. 116 of the Bengal Tenancy 
Act, nor can -he claim the rights of a non-occupancy 
The special Law 
of Limitation laid down in Sch. III of the Bengal 
Tenancy Act is not applicable to the case of such a 
raiyatand he is liable to ejectment as a trespasser 
at the instance of the proprietor on the expiry of 
the tenancy of his lessor with which his own is co- 
terminous. [p. 876, col. 1] | es 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 2nd Decem- 
ber 1921, affirming that of the Munsif, 
First Court, Darbhanga, dated the 4th 


July 1918, i 


Mr. N. N. Sinha, for the Appellants. 
Messrs. Anand Prasad and B. K. Sinha, 
for the Respondents, 


e 


we 
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JUDGMENT. 

Mullick, J.—In 1876 the proprietor, 
the predecessor of the plaintiff, settled 24 
bighas, 10 kathas of khudkasht zerait land 
with one Teg Ali for a period of nine years 
and thereafter with the lst party defend- 
ants who are thé proprietors of the Jitwar- 
pur Factory by successive leases from 1885 
(corresponding to 1293 F. S.) down to 1914 to 
(corresponding to 1321 F. S.). In 1322, the 
plaintiff made a demand for khas posses- 
sion, but no possession was given by the 
Factory till 1324. Negotiations for a new 
lease went on during that year and the next 
year, and finally on the 23rd September 
1916 the present suit was lodged fora dec- 
laration of title and recovery of possession. 
It was discovered that the defendants Ist 
party had caused to be recorded in the 
survey papers that they were in possession 
of only 7 bighas,8 kathas and 1 dhur of 
zerait land, and that the remainder of the 
land constituted the occupancy raiyati 
holdings of the 2nd party defendants. 

The Munsif found that the plaintiff was 
entitled to recover khas possession of the 
whole 24 bighas, 10 kathas. 

In appeal the District Judge came i the 
same conclusion. 

In second appeal the High Court was of 
opinion that the District Judge's reasons 


for holding that the lands were zerait were 


not conclusive and it remanded the whole 
_ appeal for re-hearing and decision in accord- 
ance with law. 

The District Judge has re-heard the appeal 
and come to the same conclusion as before 
and the present second appeal is preferred 
T his judgment of the 2nd December 
1921. 

The first question is whether the lands in 
suit are private lands within the meaning of 
s. 116 of the Bengal Tenancy Act. Section 
120 of the Act prescribes what lands the 
Revenue Officer shall record as proprietor’s 
private lands and it provides that “if any 
question arises ina Civil Court as to whether 
land is or is not a proprietor's private land, 
the Court shall have regard to the rules 
laid down in this section for the guidance 
of Revenue Officers.” The learned District 
Judge has upon evidence found that an area 
of 7 bighas, 8 kathas, 1 dhur is admittedly 
zerait, With regard to the remaining 16 
bighas odd he has*accepted the evidence 
adduced by the plaintiff That evidence 
was to the effect that the proprietor had 
cultivated it with his own ploughs and 
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bullocks since three or four years before the 
lease of 1876. In my opinion there was evi- 
dence from which the inference could be 
drawn that the land was private land and 
the finding of the District Judge cannot 
be challenged in second appeal. 

The next question is, whether the plaintiff - 
has rebutted the entry in the Reeord of- 
Rights which shows the 2nd party defend- 
ants to be occupancy ratyats in the 16 bighas 
odd. The District Judge finds by impli- 
cation that the Record of Rights has been . 
rebutted by the plaintiff who gives evidence 
that there never was any raiyat on these 
lands. He relies upon the recitals in the 
leases given to Teg Ali in 1876 and to the 
predecessor of the Ist party defendants in 
1881 which speak of the lands being in the 
possession of the lessor. He also relies 
upon the circumstance that no power was 
given in the lease in favour of Teg Ali to 
settle raiyats on the land. The lease of’ 
1881 in favour of the lst party defendants is 
not so clear. It recites that “the lessee by 
holding possession and occupation and by 
making and causing to be made proper 
cultivation of the lease-hold property either 
by himself growing indigo or other crops 
or by making settlement with the tenants . 
according to his own choice shall appro- 
priate the proceeds thereof till the term of 
the lease.” The learned J udge apparently 
construes these words as meaning that the 
lessee shall arrange for the cultivation of 
indigo and other crops through agents, and 
not through persons inducted as raiyats. . 
He finds that there was no tenant on’ the 
land when the lst party defendants entered 
into possession and the case made by the 


. 2nd party that they were in possession from 


before and that they gave kurtwali pattas 
first of all to Teg Aliand then to the lst 
party defendants and put them in posses- ` 
sion, cannot be believed. These kurtwali 
pattas came down to the year 1310 and the 
learned J udge finds that the whole story of 
the Ist partv’s acquiring possession from 
the tenants is false and that the patias were ' 
created in order to supply evidence for the 
Settlement operations. These findings in- 
asmuch as they invclve the rebuttal of the 
Settlement record, would have been sufficient 
to dispose of the case but the learned Judge 
adds at the end of his judgment that even 
if the 2nd party defendants were settled as 
raiyats by the Factory they did not acquire 
any right of occupancy. It is not clear 
how he comes to this conclusion. Pog- 
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sibly his reasoning may be this: the first 
‘party were holding under a lease for a term 
of years and, therefore, they could not make 
any contracts of tenancy with raiyats except 
contracts “fór a term not exceeding the 
period of their lease, no lease registered or 
unregistered is produced; the tenants, there- 
fore, could only have been in possession for 
successive terms of oneyear by oral lease; 
s: 116 does not permit the. accrual of 
occupancy rights in favour of such tenants 
and it has been held by the Privy Council 
in Jagarnath Das v. Janki Singh (1) that 
they cannot claim the rights of a non-oc- 
cupancy rawat under any part of the 
Bengal Tenancy Act and that the special 
Law of Limitationin Sch. HI of the Act does 
not apply; therefore the tenants are liable 
to ejectment as trespassers on the ex- 
piry of the tenancy of their 
-with which their own was co-terminous. 
The mere finding that the lands are the 
private lands of the proprietor was not 
sufficient for the disposal of the suit, but 
possibly the learned Judge's reasoning was 
as given above. i l 

But the point really does not arise and 
it is not understood why the learned Judge 
has discussed a case which has not been 
made by either party. The case made by the 
raiyat defendants was not that they at any 
time were inducted into the. lands by the 
Factory but that the lands were their ancient 
ancestral-occupancy holdings. The Munsif 
does appear to have found that there had 
been such an‘ attornment at intervals be- 
tween 1312 and 1322 and that the tenants 
had become non-océupancy'raryats but that 
as they werenot claiming under a lease they 
were “not non-cccupancy raiyats to whom 
the period of limitation of six months pre- 
scribed for suits’ for ejectment applied. 
This was nobody's case and in fact it was 
destructive of the case made by the 2nd 
party defendants. ; 
“The. lst party have given up the land in 


their posséssion and have no further interest’ 


in the litigation and the appeal will, there- 
fore, bë dismissed with costs against the 
2nd party defendants. | l 

' BucKnill, J.—I agree. 

Z. K. : Appeal dismissed. 

(1) 66 Ind.-Cas. 337; 1 Pat. 340; 3 P. L.T 197; 35 
©, L J. 506. 43 M. L. J. 55; 260, W, N. 833; (1922) 
M. W. N. 410; (1922) A. I, R. (P, O) 142; 31 M. L. T. 
e 231; 491. A. 8Ì (P. C). na 
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NAGPUR JUDICIAL COMMI S- 
_ SIONER’S COURT. .. 
APPEAL Fkom APPELLATE DROREB No, 254 

“OF 1922. 

April 11, 1924. ; 
Present:—Mr. Hallifax, A. J. C. 
PAGA PATIL—P.taintipF—APPELLANT 

` VETSUS 
ISHWARDAS—Deranpant— RESPONDENT. 
Provincial Small Cause Courts Act (IK of. 1887), 
Sch. II, Art. 31—Civil Procedure Code (Act V of 
1908), s. 102—Suwit to recover damages for wrongful 
act done in respect of immoveable property, nature of 
—Smull Cause—A ppeal, second, whether lies. 

A suit to recover the value ofthe loss caused to 
the plaintiff by the wrongful act of the defendant in 
respect of immoveable-property is net a suit for the- 
profits of immoveable property within the meaning 
of Art. 31 ‘of Sch. If to the -Provincial Small Cause 
Courts Act. The value claimed by the plaintiff may 
be more'or less than the profits received by the 
defendant from the immoveable property and it need 
not necessarily have any relation ut all to those 
profits. The fact that ib happens to be the same 
does not make the suit one for profits. In such a 
case the defendant may produce his accounts as 
evidence of the amount of the profits he had received 
but that is entirely at his option. He may, if he 
chooses, withhold that evidence and allow the infer- 
ence to be drawn that if it were put forward it 
would go against him. Such a suit cannot be called 
a suit for an account within the meaning of Art. 31 
and is, therefore, a suit of a small cause nature and 
if the value of the suit is less than Rs. 500 no second: _ 
appeal is competent. [p. 877, cols. 1 & 2.} 

In order to bring a suit within the purview of 
Art. 31 of Sch. IT to the Provincial Small Cause 
Courts Act, the plaintiff must demand an account and 
the defendant ‘must be bound to render it if the suit 
succeeds, [p. 877, col. 2.] l 

Appeal against a decree of the District 
Judge, Bhandara, dated the 2lst February 
1922, reversing that of the Second Munsif, 


Bhandara, dated the 9th of August 1921. 


Mr, N. G. Bose, R: B., for the Appellant. 

Sir B. K. Bose, and Messrs. D. T. Mangal- 
moorti and P. N. Rudra, for the Respond- 
ent. 


JUDGMENT.—The plaintiff-appellant 
is owner of a share in a forest in which 
lac is produced and he held a lease cover- 
ing the year 1920 for the propagation and 
collection of lae in another share of the 
same forest from its owner. `The defend- 
ant-respondent removed lac from the whole 
jungle in October 1920 under colour of a 
lease of later date than the plaintiffs 
granted by the lambardar of the village 
in which the forest is situated. The plaint- 
iff accordingly sued fot Rs. 500 as repre- 
senting the loss caused to him by the 
wrongful removal by the defendant of the 
lac appertaining .to his own share and to 


» 
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- thé share of which he held a lease, esti- 
mating the loss as equal to the part of . 
the value of the lac removed by the defend- 
. ant proportionate to the share in the forest 
in which the right to the lac was his. 

In the First Court it was held that thé 
lease granted to the’ defendant by the 
lambardar was invalid and he was ordered 
to pay Rs, 60-4-0 to the plaintiff. : The find- 
ing as to the value of the lac. extracted 
from the forest is based on the depositions 
of four witnesses called by the plaintiff, 
which are discredited and re garded as ex- 
_aggerations, and nothing at all on the other 
sidé except a bald and—very improbable 
statement by the defendant in his deposi- 
tion that that was all he got. He failed 
to produce any account-books in support 
of his statement. The same view of the 
incident of the burden of proof, which is 
‘shown to be wrong in Jatlalsao v. Lal 
Fatehsingh (1), was’ taken in the lower 
Appellate Court. ` In that Court, however, 
it was held that the defendant's right to 
extract the lac was better than the. plaintiff's 
and the suit was dismissed. 

In this Court the learned © ' Advocate 
for the defendant-respondent has taken the 
preliminary objection that’ under s. 102 of 
the C. P. C., no second appeal lies for the 
‘reason ‘that ‘the suit. was for Rs.. 500 only 
„and ‘of the nature.cognizable by a Court 
of Small Causes. This objection must pre- 
vail; On the other side it is urged that 
“the -suit is “for the profits of immoveable . 
‘property bélonging to the plaintiff which 
have’ been wrongfully received by the de- 
‘fendant,” and is, therefore, excluded from 
‘the jurisdiction of the Small Cause Court 
by Art. 31 of the Schedule of the Provin- 
cial ‘Small Cause Courts Act.’ Even the 
words quoted are not a o deserip- 
-tion of the suit. It isa claim for the pay- 


ment of the value of the loss caused to ` 


the plaintiff by the wrongful act of the 
‘defendant in respect of immoveable pro- 
perty.’ That value “may in any case be 
-more or less than the profits received by 
‘the defendant from the -immoveablé pro- 
perty and it need not necessarily: have any 
relation atallto those profits. The fact that 
it happens to be the same does not make the 
suit’ one for profits: 

-But even if this were a ‘suit for-the 
‘profits ofimmoveable property it would still 
not come within the class of suits mentioned 


(1) 75 Ind, Cas. 826; 20 N, Li R. 52; (1924) A.L R, 


(N) 17 


~ 
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in Art. 31. That is much | nartower, as the 
suit must also be “a suit for an account” 


that is to say the plaintiff must demand an. 


account and the defendant must be pound to 
render it if the suit succeeds. In a case 
like this the defendant may. produce his 
accounts as evidence of the amount of the 
profits ‘he had received, ‘but that is entirely 
athis option He may if he chooses with- 
hold that evidence and allow the inference 


to be drawn. that if it were put forward it 


would go against him; he did so in this 
ease, though both the ‘lower Courts wron g- 


ly emitted to draw the proper and .some-: 
It. 
seems to me quite impossible to call such a 


what obvious inference from the ` fact... 


suit one “Lor an account,” 


“This view of the matter was baka by: 


the Madras High Court in Ramasami 
Atyangar v. Govinda Iyer (2), where it is 
discussed at greater length, if I-may-say so 


with respect, “than its complexity :seems. - 


appellant I am- referred to. the Allahabad 
case of Drig Pal Singh v. Kunjal ‘(3) in: 


trary view. From that for the reason al- 
ready stated I must with deférence; dissent 


On behalf ‘of the ' 


¢ 


-which Muhammad Rafiqué; J., took the con- . 


especially as I cannot reconcile: it with the’ 


views consistently expressed by. all the 


other High Courts in India and also -by-a 


“ Division ‘Bench of the Allahabad High ‘Court’ 
in Prasadi Lal v. Imdad Husen (4) though, 
-thiscase was not’ reported in the Indian. . 


Law Reports. 


As the suit was for’a-sum GE “money, ` 
not exceeding Rs: 500 and of the ‘natura’ 
cognizable by a Court ‘of Small ~ Causes *’ 


this appeal is forbidden bys. 102 öf :the 


O. P.C. and must be ‘dismissed. The da | 


lant will pay all the costs. ' : 
Z K. Appeal dismissed, ` 


(2) 38 Tnd. Oas: 1; 31M, L. J, 839; 20: M. LiT, 518; 


5L. W 
(3) 44 Ind. Ces. 689; 40 A. 142; 16 A. L. Í. b5. 
(4) A. W. N. (1898) 10. 
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SIND JUDICIAL COMMIS- 


A SIONER’S COURT. . 
~  Orvit Revision APPLICATION No. 104 or 


February 26, 1925, 
Present:—Mr. Kennedy, J. C., and 
- Mr. Raymond, A. J. C. > 
Tas HIMALYA ASSURANCE COY, 
Lro.—APPLICANTS 
TEPSUS 
Messrs. ASSUDAMAL HARBHAGWAN- 
DAS—OPpponENTs, |, 
Arbitration Act (IX of 1899), s. 12—Arbitration— 
Power of Court to extend time for making award— 
Dispute arising out of Policy of Insurance—Tribunal 
different from one contemplated in policy—Award, 
validity of. 
The Court has power under s. 12 of the Arbitration 


Act to extend the time for making of an award, even : 


after the expiry of the time originally fixed for 
making the award, 

Where parties agree to submit their disputes under 
a policy of insurance to arbitration under ordinary 
reference under the Arbitration Act to a Tribunal 
‘different from the one contemplated by the policy, 
but in itself legal, an award made by sucha Tribunal 
is not in any way bad on that account. 

Appeal against an order of Mr. Madgow- 
on A. J. C., dated the 18th September 
1923. i 

Mr. Fatehchand Assudamal, for the Ap- 
plicants. - 

Mr. Dipchand Chandumal, for the Oppo- 
, nents. ; 

JUDGMENT.—This was an applica- 
tion by the Himalya Assurance Go., Ld., 
asking us to revise the order of Mr. Mad- 
gowkar, Additional Judicial Commissioner, 
who: directed an award to stand filed. This 
award has been givenby the Umpire Clayton 
and the matters at issue between the parties, 
the Himalya Assurance Co., Ld, and Messrs. 
Assudomal Harbhagwandas refer to a policy 
issued by the Assurance Co. and a claim 
under that policy in consequence of a fire 
which took place on the assured premises. 

Two objections are taken to the order of 
Madgowkar, Additional Judicial Commis- 
sioner. In the first place, the arbitration 
matter took a long time and the arbitrators 
did not come to any decision and, therefore, 
sent the matter to the decision of an 
Umpire. The consequence was that the 
Umpire failed to give a decision by the 10th 
of June which was the last date under the 
circumstances on which he could legally give 
a decision. He did not apply tothe Court, 
but on the 25th of June himself proceeded 
to extend time, and owing to the time so 
extended he gave his award on the 20th of 


duly." 
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No doubt, as the learned Additional Judi- 
cial Commissioner found, the umpire was 
functus officio by the 23rd of June and he 
could not himself give any award without 
the intervention of the Court. Butit has 
been held in far more Serious cases than 
this, that the Court has power under s, 12 to 
extend the time for making of the award 
whether the time for making the award has 
expired or not. And under the circums- 
tances of this case, there seems no doubt 
that ‘the Court, that is to say, Madgowkar, 
Additional Judicial Commissioner, wisely 
exercised his discretion in there and then 
extending the time. 

The second objection taken is that th 
Tribunal which pronounced this award was 
not that contemplated by cl. 18 of the 
policy. That may well be the case. Clause 
18 of the policy which refers to the means 
by which the quantum of damagesis to be 
ascertained provides inter alia that the 
umpire and the arbitrators should sit to- 
gether when the’ umpire is carrying on his 
functions. In this case the umpire did not 
sit with the arbitrators and if he was exercis- 
ing his jurisdiction undercl.18 then the 
Arbitration Tribunal was improperly cofi- 
stituted and its award would be a nullity. 
But we do not see thatthe Tribunal who has 
pronounced the award was the Tribunal 
constituted under cl. -18 of the policy. 
There is no reference to cl. 18 of the 
policy in the reference and the matter is to 
be decided by the Tribunal constituted by 
that reference (page 3 in the paper-book) 
and is considerably more extensive than that 
which is intended to be disposed of under 
cel. 18. It might, of course, well have 
been the case that either party might have 
said that under cl. 18 it is necessary 
before any right of action or suit accrues 
under the policy thatthe quantum ofdamage 
should be ascertained in a particular way 
and until that is done, we do not intend to 
proceed to arbitration. But as they did 
not do that but executed a plain and simple 
reference under the Indian Arbitration Act 
which does not require the umpire to sit 
along with the arbitrators but merely re- 
quires that he should be appointed or nomi- 
nated by the arbitrators before they pro- 
ceed on the reference, it is clear that the 
signatories of that reference must be held 
to have waived their right to refuse to pro- 


. ceed till the quantum of damages was found 


under cl. 18 and having so waived it, 
it is now too late to go back and refuse to 


> 
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‘be bound by the award of the Tribunal to 
which they submitted themselves. We 
think, therefore, the fact that the .arbitra- 
tion proceedings were’ tinder the reference 
‘before the Tribunal other than that contemp- 
“lated by cl. 18 of the policy but initself 
legal is no ground for holding that the award 
‘Is, in-any way, bad. 

That being so. we must agree with the 
order of the learned Additional Judicial 
-Commissioner and dismiss this'revision ap- 
plication with cosis. 


P. B. A. Revision dismissed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Szeconp CIVIL APPEALS Nos, 210 AND 211 
“oF 1924, 

December 4 & 8, 1924. 
Present:—Mr. Dalal, J. C., and 
Mr. Ashworth, A. J.C. 
February 10, 1925, 

Present:—Mr. Daniels, J. C. - 
February 26, 1925. 
Present:—Mr. Dalal, A. J. C., and 
Mr. Wazir Hasan, A. J. ©.. 
GAJADHAR AND oTHERS—~ DEFENDANTS 
—— APPELLANTS 
Versus 


LAL BEHARI—PLAINTIFF-- RESPONDENT, 
Oudh Laws Act (XVIII of 1876), ss. 9, 10—Pre- 
. emption—Co-sharer, meaning of—Notice—‘‘Person 
eoncerned,” meaning of— Foreclosure of--property be- 
` longing to joint Hindu family—Member of family 
not party to suit, whether can pre-empt.  — 

-© Per Daniels, J. C., and Ashworth, A. J. C. (Dalal, 
. A.J. C. dissenting):—A member of a Hindu joint 
. family does not acquire a right of pre-emption by 
reason of a decree for foreclosure of joint family 
PB in which he himself is a co-parcener. [p. 886, 
col, 2. 

Per Daniels, J. C_—-No one can pre-empta sale or 
foreclosure of his own property. Whatever other 
property a man may hold be cannot thereby obtain a 
right to pre-empt a sale or foreclosure by which his 
own interest in the property is transferred. A person 
cannot successively occupy the position of vendor 
and pre-emptorin respect of the same transaction. 
[p. 886, col. 1.] 

The word “co-sharer’ in s. 9 of the Oudh Lews 
- Actis used_with reference to-the ordinary constitu- 
tion of a village proprietary community where there 
has been no partition. In such a community the 
co-proprietors are owners of fractional shares out of the 
entire proprietary right and are entitled to a pro- 
portion of the total assets according to the shares 
recorded in the khewat. But a co-sharer must he 
some one distinct from the person whose share is 
foreclosed. A man cannot bea co-sharer with himself. 
[p. 885, cdl. 1.] . , 

A co-sharer cannot pre-empt if he denies the title 
of the person who has sold the property. [ibid,] 
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By s. 10 of the Oudk Laws Act notice is to be 
given to the “persons concerned,” that is, to the 
oe who are entitled to a right of pre-emption 
y reason of the sale. Therefore, the question whe- ` 
ther a person is entitled to notice depends on whether 
he has a right of pre-emption or not. [p. 886, col. 1.] 

Per Ashworth, A. J. C.—An undivided member of 
a joint Hindu family cannot, apart from the othér 
members of the family, unless he represents the whole 
family as karta, claim to be a co-sharer within the 
meaning of s. 9 of the Oudh Laws Act. Such an 


‘individual member cannot be permitted to claim in 


the case of a sale of joint family property that he is 
other than a vendor or co-vendor of the property. 
fp. 882, col. 2.] > 

The expression “co-sharer” in s. 9 of the Oudh 
Laws Act means a juristic person and not merely an 
individual who collectively with other individuals 
constitutes a single juristic person. [ibid.] 

No individual member of a joint Hindu family can 
claim to be a co-sharer on the basis of joint family 
property. If, however, he possesses separate property, 

e can claim to be a co-sharer by virtue of that 
separate property and in the latter capacity he would 
be entitled to pre-empt a sale by the family of which 
he is a member of joint. family property. [p. £82, 
col. 2; p. 888, col. 1.) l 

Where one or more of the members of a joint 
Hindu family are recorded in the village papers as 
co-sharers, the other members not so recorded. should 
be held, by reason of their omission to get their 


_ names ‘also recorded to receive notices ou behalf of 


the whole family under s. 10 of the Oudh Lawa 
Act. [p. 884, col. 1.] 

Per Dalal, A. J. C—Where a foreclosure decree is 
passed against joint family property behind the back 
of some of the members of the family, without their 
being made parties to the suit and without notice to 
them, any one of such members would have a right 


`. to preempt the foreclosure. [p. €82, col. 1.) 


Ins.10 of the Oudh Laws Act there is no mention 
of a constructive notice. Every co-sharer is entitled. 
separately to a notice or the procedure should be 
adopted of sticking it up on the chaupal or other 
public places of the village in which the property is 
situated. [abid] f 

The right of pre-emption is given even to a member 
of the village community and it does not stand 
to reason that the law.desired to deprive of the | 
right of pre-emption co-sharers who wére owners of 
property other than the property sold or foreclosed 
simply on the ground that they happened to havea 
share in the vended or foreclosed property. [ibid.] 

(Case-law referred to), l 


Appeal against a decree of the First Addi- 
tional District Judge, Barabanki, dated the 
3lst March 1924, upholding that of the 
Subordinate Judge, Barabanki, dated the 
2ist January 192+. 


Messrs. St. G. Jackson and G. N. Misra, 
for the Appellant. 
Mr. A. P. Sen, for the Respondent, 


JUDGMENT. | ; 
Dalal, Offg. J. C.—(December 4, 
1924).—'These second appeals were certified 
by a learned Judge of this Court to be fit’ 


for hearing by a Bench, so they have been 


Bio 
heard by a Bench of two Judges of this 
Court.’ 

The plaintiff Lal Bihari and the two 
plaintiffs Rajeshuri Dat and Radhika Dat 
instituted two ‘separate suits for pre- 
emption on the ground of a foreclosure 
decree obtained by Gajadhar and others 
against Ram Bali, Sri NarainandMusammat 
Gangajali, -widow of Bikramjit. Ram Bali, 
Sri Narain and Bikramjit had two brothers, 
Tirbhuwan Dat and Raj Bahadur. Radhika 
Dat and Rajesburi Dat plaintiffs in Suit 
No. 75: are sons of- Tirbhuwan Dat while 
Lal Bihari ‘plaintiff of Suit No. 74 isthe son 
of Raj Bahadur. Neither the plaintiffs of the 
two suits, nor their fathers were defendants 
‘of the foreclosure decree dated 23rd J anuary 
1908. In consequence of that decree Gaja- 
dhar Prasad and others took possession of 
the’-property in suit. The plaintiffs are 
admittedly recorded as co-sharers of pro- 
perty in the village Barela other than the 
property foreclosed. The suit for pre- 
emption to enforce their right under 
's. 13 of the Oudh Laws Act (XVIII of 
1876) is based on ground (a) of that section 
that no due notice was given to them as 
required by s., 10 of that Act. The defence 
was ‘that the plaintiffs were persons inter- 
-ested in the property which was foreclosed 
so they. were not entitled to notice and 
if entitled-to notice the notice tothe de- 
fendants of the foreclosure suit was tanta- 
‘mount toa notice to them. Both the sub- 
ordinate Courts rejected this defence on 
the basis of the ruling reported as Rama- 
dhin v. Surajpal Singh, (1). As usually 
happens in, subordinate Courts, the Judges 
presiding in the two lower Courts took no 
- trouble to discover first the-facts of the 
‘case. It is possible that if those had been 
determined no question of law or applica- 
tion of the ruling quoted above would have 
arisen, In both the subordinate Courts and 
here arguments were based on the following 
assumptions:— 


(1) that the plaintifs had an interest in - 


the property foreclosed, 


(2) that the property foreclosed was joint ; 


family property belonging to the joint 
family made up of the defendants to that 
suit and the- plaintiffs of the present suits, 
and 
(3) thah the property at present owned by 
-the plaintiffs is similar joint family property 
and not theirseparate self-acquired property. 


15:65 Ind. Cas. 772; 25 O. O, 87; 8 0. L. J. 506; 
GG ATR. (O15 
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The Court will, therefore, arrive at a deci- 
sion oflaw in the dark region of facts, - It 
there is disagreement with the opinion cf 
law expressed by the subordinate Court 
the suit will have to be-remitied to the 
Trial- Court for decision of issues which 
ought to have been decided --and -were 
wrongly and unfortunately assumed- to the 
detriment ofthe plaintiffs. 

On the point of law there is eonflict of 
authority. The cases in favour of the plaint- 
iffs pre-emptors are:— 

Lachmi Narain v. Raghunath (2nd 
Civil Appeal No. 652 of 1885: decided on 
21st December, 1885) Hazari Singh v. Joot 
Singh (2), and Ramadhin v: Surajpal Singh 
(1). In this Court there is a judgment by a 
Single Judge in conflict with the tenor .of 
the above decisions in Param Deo Singh v. 
Jat Mal Prasad (2nd Civil Appeal No. 428 
of 1906 decided on 5th November 1906). 

In the appeal file of 1885 (Lachmi Narain 
v. Raghunath, Second Civil Appeal No. 62 
of 1885, decided on 2lst December, 1885) 
there exist only the grounds of appeal and 
the judgment of this Court, which is short. . 
The grounds of appeal however indicate that. 
the case was one.like the present where 
a member of a joint Hindu family sued 
to preempt joint family property after it 
was sold. A learned Judge of this Court 
Mr, Duthoit held that the plaintiff had 


-such right and set aside the decree of the 


lower Appellate Court. In the case re- 
ported as Hazari Singh v. Jodot Singh, (2), 


‘it was held that the sonsin a joint Hindu 


family are to be regarded as co sharers for 
the purposes’ of pre-emption. The une 
reported case of 1885 was quoted with ap- 
proval and followed. The case reported as 
Ramadhin v. Surajpal Singh, (1), was one 
of sale but the cireumstances were exactly 


` those of the’ case before this Court. My 


learned brother Wazir‘Hasan has eloborate- . 
ly considered the case law on the subject 
and held that on sale of a joint family 
property by one of-the members of the 
family a suit for pre-emption by another 
member of the.-same family is maintain- 
able. In the-unreported tase of 1906 it 
was held that such a suit was not main- 
tainable. 

On behalf of the appellants reference - 
was made to the case of Ram Dayal v. 
Bhajj Lal (3) which is explained in Ram- 
adhin v. Surajpal Singh (1). The -plaintiff 
in that’ suit owned no property ‘other than 


(2) 10, 0, 252, (3) 7 Q. O. 61, 


- ` [86 I. a. 1925] 


that which was sold, so the facts ofthat 
case were different and the decision there 
will not govern the present case. 

. Tnere is the same conflict of authority in 


Allahabad. In Raghu Nath v. Rahat Begam 


(4), a Bench of the Allahabad High Court 


- held that where the members of the family 


of a lambardar were given aright to pre- 
empt property according to the terms of 


_ the wajib-ul-arz the right of the plaintiff, 


Pia 


a member of the.family, was not barred 
because the property which was .sold hap- 
pened to be joint family property in which 
the plaintiff had a share. In Janak Singh v. 
Ganga Bishan (5) the son of a.Hindu 


vendor .was_not held to be a. co-sharer 


entitled to enforce his right of pre-emption 
on’ the basis of his’ share in the property 
sold’ This case however is similar to that 
reported as Ram Dayal v. Bhajju Lal (3) 
and may be distinguished. Inthe case of 
Pratup Narain Singh v. Shiam Lal (6) a 
Bench of the Allahabad High Court held 
that the sons in a joint Hindu family 
cannot maintain a suit to pre-empta sale 
of joint family property made by the 
father as’ manager and for legal necessity. 


- The Judges distinguished the case reported 


as Raghu Nath v. Rahat Begam (4), but 
with all respect I am unable to discover 
any distinction. Mp: Ss «= 

On behalf, of the respondent reliance 
was placed on the Full Bench decision in 


-.Gandharp Singh v. Sahib Singh (7) that 


miembers of a'joint undivided family other 
than the member who is recorded in the 
village record as a co-sharer in the mahal 
are co-sharers for the purpose of pre-emp- 
tion. The vendees of that case resisted a 


suit for pre-emption on the ground that. 


they were co-sharers in the village and this 
defence was upheld by the Full Bench. I 
agree with my learned brother in the con- 
clusion which he derives in Ramadhin v. 


Surajpal Singh (1) from this Full’ Bench’ 


judgment that such members could equally 
enforce the right of, pre-emption as co- 
sliarers in thé capacity of plaintiffs. Con- 
siderable support is given to this view by 
the, fact that the unreported decision of 


_ Lachmi Narain v. Raghunath (Second Civil 
_Appeal No. 6520f 1825 decided. on December 


21, 1885, of this Court already noticed was 
(4).3 A. L. J. 641; A. W. N. (1906) 240. 


E >) A. W. N. (1884). 13: 


. + 
a? 


6) 53 Ind, Cas, 37; 42 A. 264; 18 A. L. J. 116; 2 U. 
Ky 7 A. 184; A, W. N. (1884) 326; 4 Ind, Dee. (N. s 
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based on the Full Bench ruling and 
pronounced bya Judge Mr, Duthoit who 
had previously beenaJudgeof the High - 
Court and was one of the Full Bench of 
Justices who pronounced the judgment in 
the Full Bench case. . He applied. the. prin- 
ciples of the Full Bench ruling -in.the same 
way as my learned brother has done. . . . 
Such being the state of. the.case law on 
the subject, [ consider it advisable to. form 
my own opinion or the Statute Law .un- 
embarrassed by the opinions of. other 
Judges and reascns advanced by. them -in 
their support, Under s:9 of the Oudh Laws 
Act where. the property to.be. foreclosed..is 
a proprietary tenure the right to pre-empt 
such property belongs -firstly to: co-sharers 
of the sub-division of the. tenure, .secondly 
to co-sharers of the whole mahal and.third- 
ly to any member of the village community. 
he plaintiffs of the two suits fall-within 
every one of these -three categories. 
They are, therefore, entitled to a right of 
pre-emption. The right arises because no 
due notice was given to them as réquired 
by s. 10 ofthe Act. The answer of the 
appellantsis:— | T E 2 
(1) that the plaintiffs were nct such co- 
shares as are mentioned in s. 9 because. 1t 
was their property which was foreclosed, 
(2) that by reason of the property fore- 
closed: ‘being their- property they would 
not be entitled to notice, and. -— --: 
(3) that if- they. were--entitled to notice 
constructive notice’ was given. -to- them 
because of the notice of the suit to’ the de- 
fendants to the suit for foreclosure.. - 
. There is no proof that a notice as requir- 
ed bys. 10 wasserved on the defendants 
to the foreclosure suit. The :appellants 
relied upon the presumption to.be drawn 
from the fact that a decree for foreclosure 
was passed. - _is 8 T 
Section 9 of the Act draws no distinc- 
tion between different- classes of co sharers, 
The foreclosure decree was not -passed 
against the plaintilfs, so it is difficult for 
me to understand how they cam be debarr- 
ed from the position of co-sharers entitled 
to preempt, when they are alsv co-sharers 
of property other than the one which has 
been foreclosed. -It was argued on be- 
half of the appellants that this reasoning 
of mine, would lead to an absurdity because 
the vendors or the persons against- whom 
a decree for foreclosure was passéd would. 
themselves in that case be- entitled to 
preempt ag co-sharers, The absurdity 
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KANGGEN: is a and arises from a` 
‘want-of understanding of the Act In the 
“eases which are cited as rendering this 
. reasoning absurd no, right of pre-emption 
- would arise under s. 13 because those men 
< would have -received. due ‘notice under 
s. 10. I: shall be’ prepared to follow my 


: reasoning to. its logical conclusion that if 


: thése very men prove that.the- foreclosure 


- decree: was. passed: against them ex parte | 


"and the foréclosure effected without their 
; knowledge’ they: would have a right to 


# pre-empt on‘the’ ground that they had re- ` 


~ ceived no due notice aB required by s. 10.- 
Every co-sharer is entitl- 
. should be.adopted of sticking it up on 


“the chaupal or other public places of the 
.. village in which the property is situated. 


. Right of pre-emption is given even to a, 
1 member of the village community and:it 
< does not stand to- reason that the .law 


> desired to deprive of the right of pre-emp- 


- tion co-sharers who were owners of property 


other than the property sold or foreclosed 


‘to have a share in the vended. or foreclosed 
Ree 

_It was argued by the appellants that as 
ie: -plaintiffs submitted to the foreclosure 
decree they must be'taken to admit that the 
mortgage which resulted in foreclosure was 
made by: a manager of a joint Hindu family 
. for legal necessity. I shall not. bind the 
plaintiffs to any such admission. A way. 
“may have been open to the plaintifs to 


- attack the decreeon grounds open to them 


‘under the Hindu Law but there is also a 
second. remedy open to them’ under the 
Statute Law of Oudh tosue for pre-emption. 
I do not know any reason why the plaint- 


. iffs should be tieu down to one remedy 


= 


and the other remedy should be denjed 
to them. A foreclosure decree was passed 
against joint family property in which the 
-plaintifis had a share behind their ‘back, 
without -their being maxe parties to the 
‘suit and “without notice to them. When 
the law requires that the plaintiifs should 
be given direct notice 1 refuse to consider 
the question of constructive notice. 1 shall 


not add words to-the Statute by implication ` 


or. in pursuance of certain] doctrines of 
Hindu Law. Wisdom lies in: ‘following the 


... clear words of Statute and not in trying 


ito bë clever and in -attributing to legis- 
‘Jatofs ideas » which nev entered their 


bandhang, rs = ` 
ha ? 


i 
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heads at the time of the legislation i in 167 6 
which was prior to the passing of the 


Transfer of Property Act and when legal 
ingenuity had not evolved in India legal 


conceptions outside the understanding of 


ordinary men, It is, well known that for 
a great many years Courts of Law. had 
held that a decree under the Transfer of 
Property Act bound only those against, 
whom it was passed. I for one shall’ never 


"believe that the Legislators of 1876 pre- 


dictad the future evolution of legal ideas 
and framed a Statute to provide for repre- 


sentation in suits and constructive notice, 

In s. 10 there is no mention of a cons- . 
; tractive: notice. 
- ed -separately'to a notice, or the procedure . 


t may be mentioned that under Regulation 
XVIL of 106, which governed foreclosure 
in 1576, foreclosure was effected by applica- 
tion under s. 8 and not by suit, and the 


‘Zillah Judge was required to issue notice 


only to the mortgagors and there was no 
general rule like r.-1 of O. XXXIV that 
all persons interésted in the right of redemp- 
tion shall be joined as parties. Under those 
conditions, Legislators of 1876 would have 
considered it inequitable that persons. in- 
terested in the equity of redemption other 
than the mortgagors should bè deprived ‘of 
the right. of redemption. 

I would dismiss both the appeals with 
costs. 

Ashworth, A. J. C. ‘(December 8, 
1924).—Iam unable ‘to concur with my 
learned brother either in the view— 

(a) that an individual member of a joint 
Hindu family can, apart from the other 
members of the family, (unless he repre- 
sents the whole family as karia), claim to 
be a co-sharer within the meaning of 6. 9 
of the Oudh Law Act (XVIL of 1876); or 

(b) that, assuming (a) to be correct, such 
individual member can ‘ be permitted!’ to 
claim that heis other than the vendor (co- 
vendor) of property belonging to the family 
of which he is a member, where such. pios 
perty is sold. 

lam assuming that the title to pre- empt 
is based, by such individual member, 
merely on bis interest in joint family pro- 
perty’ and uot on a separate interest in pro- 
perty beloging to him as an individual. 

It appears to me that the expression “‘co- 
sharer” in s, 9 of the Oudh Laws Act must 
mean a juristic peison and not merely an 
individual who collectively with other 
individuals constitutes a single juristic 


person. 


Consequently no individual member of a 
joint family can claim to be a co-sharer on 


Te 
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: the basis.of the. joint family property. If. 


“he possessés separate property, he can 
claim to bea co-sharer by virtue of that 
| Separate property and I see no-reason why 


perty. It is difficult for me. to treat the 
proposition (b) on an assumption which’ I 


hold invalid but if by any process of. 


| reasoning proposition (a) could be correct I 


“property. 


- Same extent as he is pre-emptor. - 


could not be regarded as strangers within. 
4 the meaning of the wajib-ul-arz and it was ` 


d 


` individuals. 


Nor do I find any ‘sufficient. authority in 


, the ruling quoted by. my ‘learned brother. 
“to prevent t the adoption of this view. Lachmi , 


` Narain v. Raghunath (Second Civil Appeal 
“No. 652 of 1485 decided on 2Ist December 


_ 1885), wasas pointed out, based on Gandharp 
Now in that. 


“Singh v. Sahib Singh (7). 
- ruling it was merely held that two ven- 
’ dees not recorded as co-sharersin the village 


‘held that they, were co-sharers because they 
' formed a 


recorded’ co-shar ers their co-vendees. 


“to the four vendees was a sale to them as 
' joint members ‘of a Hindu family or as 
It wouldonly bein the latter 
case that the ruling would furnish any 


, support for the view of my. learned brother. 


It is true that in Lachmi Narain v. 
Raghunath (Second Civil Appeal No. 652 of. 
1885 decided on 2154 Dacember 1885) 


‘ the case was one on all fours with the 


present case but I cannot be impressed 
by a ruling which is based on another 
ruling where the facts may have been 
different. It is true that the Judge of 
this Court responsible in 1885 for theruling 
of Lachmi Narainv. Raghunath (Second Civil 
Appeal No. 652 of 1885 decided-on 21st 
December 1885, was on the Bench of the 
“Allah abad High Court which decided the 
ease in Gandharp Singh v. Sahib Singh. (T) 


_ but the Allahabad ruling was’ decided 
“more than a year and a half before the case 


in this Court and the Judge may have 
forgotten the full circumstances. The case 
of Hazari Singh v, Joot Singh: (2) merely. 


a 


. rulings. 
in the latter capacity he should not be. 
` entitled to pre-empt a sale by the family 

of which he is a member of the joint. pro- . 


joint Hindu family with two’ 
It is’ 
. not stated. in the ruling whether the sale 
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was ‘based on these:two- rulings just men- 
tioned. The recent ruling of Ramadhin v. 
Surajpal Singh (1) is again based on these 
As regards Raghu Nath v Rahat 
Begam (4) the wajib-ul-arz secured the 
right of pre-emption .to any member of 
the family of a lambardar whose share was 
sold. This ruling again professed to be 
. based on Gandharp:. “Singh v. Sahib Singh 
(7). It however went much further than 


| that ruling. It rejected the District Judge's 
take it that the individual member of the. 


, joint Hindu family. would be a co-sharer- 
“by virtue of his interest in the joint family. 
In this case his quantum of - 
Interest in pre emption is the same as his 
. quantum of interest in the property and 
. consequently he would: be vendor to. the 


objection that: the son of thelambardar had 
. no property other than that. sold by. the 
lambardar on behalf of himself and his 
son. Consequently this ruling would allow 
_-pre-emption on the basisof property which 


< had passéd -out of the ownership of the 


person claiming pre-emption, that is to say, 
the property in respect of which pre-emp- 
tion was claimed. This I understand is 
going further than my learned brother 
would go. Apart from this, the ruling 
„appears to me inconsistent. The. person 
objecting to the pre-emption in that case 
really objected that there had not been 
any sale of the lambardur’s property but 
merely a sale of property belonging - to a 
joint family of which the lambardar was 
an individual member. This objection was 
not met by the statement that members of 
a joint undivided Hindu family, other than 
the members recorded as a sharer in the 
Collector's book,- were co-sharers for the 
purpose of pre-emption. In the early part 
of the ruling it had been pointed out 
that the wajib-ul-are secured a right of 
pre-emption to the son of a lambardar as 
such and not asa co-sharer. 

On the other hand the case of Pratap 
Narain Singh v. Shiam Lal (6) is, as my 
learned brother remarks, against the view 
taken by him. In that case it was held that 


_ a man cannot pre-empt a sale in which a 


portion of his own property has actually 
been legally and validly transferred and 
in which case he is practically a vendor. 
Likewise Param Deo Singh v. Jai Mal 
Prasad (Second Civil Appeal No. 428 of 1906 
decided on 51h November 1906) is in sup- 
port of the view taken by me. 

Asto proposition (b) if ‘the’ possession by 
a joint family of one piece of properly is 
held to justify a claim .by each individual 
member of that joint-property- to be ‘a co- 
sharer, it must follow- that the sale by -the 
joint family of another. piece of property 
shall be regarded as a sale by each indivi- 
dual member of that family, se far as. pre- 
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emption is concerned. The logical con- 


- clusion of holding otherwise would be that 


- on himself, 


e 


the member of the joint Hindu family 
claiming pre-emption could claim pre-emp- 
tion on the basis of the property sold, even 
though the family owned no other property. 


In Hamadhin v. Surajpal Singh. (1) a dis-° 


tinction is drawn between consent by mem- 
ber of a joint family to the sale of the 
joint family property and the actual sale 
by a member of such’ property. It washeld 
that such individual ‘member might take 
advantage of the sale for the pirpose’ of 


- claiming pre-emption and at the same time 


might deny that the sale was ‘a sale binding 
This appears to me impermis- 
sible on the ground “ ‘allegans contraria non 


: est aundieudus”. 


It does not, appear to be necessary. to 


“ consider the question of notice except so. 


far as to meet the contention that the pro- 
visions of s. 10 of the Oudh Laws Act sup- 
port the view which | am impugning. It 
is suggested that the notice required by 
s. 10 is a notice to individuals and would 
not provide for a notice to’ the collective 
owners who formed a joint family. Jf my 
view is correct, ` it would at first sight 
appear necessary to give notice to each and 
every of- the members forming a joint 
Hindu family and this in practice, if not 
impossible might be very difficult. I have, 


however; little ‘doubt that, ‘where ‘one or’ 


more of the members of a joint Hindu 


family are recorded in’ the village papers. 


as co sharers; the other members not: so 
recorded should be 
their omission to get their names also re- 
corded, to have authorised the member or 
members recorded to receive notice on behalf 
of the’ whole family. ‘Notice to the members 
recorded would be sufficient’ notice. 


For the above reasons I would:allow both. 
the appeals and remand the cases to the 


Court of first-instance for the decision. of. 


the further questions involved. I would 


give the appellants their costs in these. 
proceedings and. direct that. other costs. 


should abide the result. 


Referring Order.—As there is 


disagreement between the two Judges’ 


who heard the appeals on the point 
of law which’ is stated in our judg- 
ments, the two appeals shall be heard by 
the learned permanent, Judicial Com mis- 
sioner on his retusn to thig’ Court under 
the proviso to s, 98, Ç. P. C. A date of 
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held, by reason of 


it. 


' (88 1. 0. 1925) 
hearing shall be fixed in the first week of 
February 1925. 

JUDGMENT. 

Daniels, J. C.—([ebruary, 10, 1925).— 
These two connected appeals have heen 
referred tome under s. 98 ofthe C. P.C. 
for decision ‘of a point of law on which 
the Judges hearing the appeals have differ- 
ed. The point of law is not stated as a 
definite propositioh in the Referring Order 
or in the judgments of either of the Re- 
ferring Judges. In Order of Reference it 
is described as “the point of law which 
is stated in our judgments,” and in the 
judgment of the learned First Additional 
Judicial Commissioner. 1 find it stated 
as being the’ opinion of law expressed by 
the subordinate Court. From an examina- 
tion of the judgments I find. the point of 
law to be: 

“ Where, when a foreclosure decree in 
respect of joint family property has been 
passed against certain membersof a Hindu 
joint family, other members of the same 
‘family can file a suit for pre- emption on 
the basis of the foreclosure decree.” 

‘Fakir Bakhsh, the head of the alleged 
joint family, had five sons. Three of them, 
apparently the three eldest, executed a. 
mortgage of joint family property on 2ard 
January 1908. The mortgagee, now res- 
presented by the first three defendants, 
obtained:a foreclosure decree on 17th 
March 1917. The femaining members of 
the joint family did not contest, the vali- 
dity of the foreclosure decree, but on 17th 
March 19 3, nearly six years afterwards, 
two pre emption suits were filed, one ly 
Lal Bibari, the adopted son of one of the 
mörtgagors, and the other by Radhika Dat 
and Rajeshri Dat the sons of one of the two 
brothers who did not join in the mortgage. 

There is no finding asto whether the 
mortgage was executed by the three 
brothers as managing members of the family 
or whether it was for legal neceesity.. 
Indeed the whole statement of facts on 
which the reference is based is hypothe- 
tical. I.agree with the learned First Addi- 
tional Judicial’ Commissioner that if the 
lower Courts had taken the trouble to. as- 
certain the facts it is possible that’ the 
reference might have proved unnecessary. 


_ Mr: Sen forthe respondents does not, admit 


that the family was joint at all. Lal 
Bihari in-para. 4 of His plaint admitted 
The other two plaintiffs.in, their plaint 
made no such admission, . Indeed para. 4 
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of their plaint contains a statement which 
goes to show that asc rdiug to their case 
the family was separated at any rate when 
Bikarmajit one of the mortgagors died. 
There was no oral examination of the parties 
by the Trial Court. The question whether 
the family was joint still remains to be 
decided, ° 
I must in the meantime decide the 
point of law referred to me on the assump- 
tions made by the Court below, namely, 
that the family was joint, that the pro- 
perty covered by the mortgage is joint 
family property in which the plaintiffs have 
an interest, and that the decree wasa decree 
for foreclosure of joint family property. 
The question of law which has been 
stated above is, in my opinion, concluded by 
the plain and simple proposition that no 
one can pre-empt a sale or foreclosure of 
his own property. The word “ co-sharer” 
in s. 9 of. the. Oudh Laws Act is used 
with reference to the ordihary constitution 
of a village proprietary community where 
there has been no partition, In such a 
community the co proprietors are owners 
of fractional shares out of the entire pro- 
prietary right and are entitled to a pro- 
portion of the total assets according to the 
shares recorded in the khewat. These 
shares are commonly recorded in annas 
and pies, the entire proprietary right being 
recorded as sixteen annas, though other 
methods are.also found. But a co sharer 
must be some one distinct from the person 
whose share is foreclosed. A man cannot 
be aco-sharer.with himself, The fact that 
the family may have other properly in 
the village appears to me entirely irrele- 
vant. If a co-sharer has a twelve annas 


share inthe village and sells eight annas, 
no one can possibly suggest that he has a 


right of pre-emption because he still rè- 
mains a co-sharer to the extent of four 
annds. It is also immaterial whether the 
sale was for legal necessity or not. The 
very filing of a pre-emption suit assumes 
the validity ofthe sale. It was laid down 
by the Privy Council many years ago in 
Abdul Wahid Khan v. Shaluka Bibi (8) 
that a cosharer cannot pre-empt if he 
denies the title of the person who pro- 
poses to sell. If the morfgagors had 
purported to mortgage only their own un- 
divided ghare, the position might have been 

(8) 21°C, 496; 21 I. A. 26; 6 Sar. P. ©. J. 399; 
Rafique & Jackson's P. ©, No. 134; 10 Ind. Dec, 
(N, a.) 961 (P. C.). , : 
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different, but the reference is made on the ` 


assumption that they purported to mort- 
gage, and that the foreclosure decree ope- 
rated upon, the entire family interest in 
the joint property. I can see no answer to 
the reasoning in Ram Dayal v. Bhajju Lal 
(3) decided by Meégsrs. Macleod and 
Chamier, as expressed in the following 
passage : 

“It seems to me that Ram Bharose and 
Mul Narain are on the horns of a dilemma. 
They must éither admit that the sale was 
a valid one or deny that it was so. If 
they admif that the sale was a valid one, 
then any interest they had in the property 
before the sale must have been lost to 
them on the sale taking place, and, there- 
fore, they had no subsisting title at the 
date of the institution of their suit; while 
if they deny that their father had power 
to transfer their interest they are precluded 
from claiming pre-emption. In the latter 
case their proper course would appear to 
have been to attack the sale itself and not 
to sue for pre-emption.” 

The earlier case-law is all reviewed in 
this judgment and it is unnecessary to 
refer to it. I may however say that I 
find it difficult to understand how Gandharp 
Singh v. Sahib Singh (7) can possibly be 
cited as supporting the view of the Court 
below, The facts of that case are simple. 
The plaintiff sued to preempt a sale toa 
joint family consisting of four brothers 
two of whom were recorded as co-sharers 
in the khewat and two were not on the 
ground that only thé two brothers whose 
names, were recorded were co-sharers in 
the village. The contention was absurd 
on the face of it. The share which the 
brothers held belonged to the joint family 
and obviously all four brothers had equal 
rights init, Ifone of them was a co-sharer 
all of them were co-sharers. The case could 
not have been decided otherwise and is no 
authority for the viéw that if one of the 


brothers as manager had proposed to sell - 


the joint estate, the other three could have 
pre-empted the sale on the ground that 
they were co-sharers of the vendor, The 
learned Judges who decided Ram Dayal v. 
Bhajju Lal (3) rightly held that the deci- 
sion was irrelevant, and this was the view 
taken bv the Allahabad High Court in 
Pratap Narain Singh v. Shiam Lal (6). 
Ram Dayal v. Bhajju Lal (3) was decided 
in 1904 and remained the authoritative 
statement of the law for these Provinces 


+» 


ae 


‘family. 
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for over ‘seventeen ‘years till it was “dis. 
turbed’ by the | décision: ofa, Single ‘Judge ` 
in, ‘Ramadhin ~. Surajpal, ` ‘Singh (1). 


‘The learned Judge ` “would not: of courte 
‘sitting singly have overruled a reported _ 
‘decision by a Bench’ had he not believed 


that he-had found a means of distingtish: 


was’no other property owned by the joint : 
1 desire to speak with the utmost 
respect ofthe opinion of the learned Judge- 
but in this instance I cannot held thipking = 
that the distinction which’ he drew wasvat 
very slender one -and. has in fact no real 
substance, Ag I have ‘shown above, what- . 
ever other property a man may ‘hold bê 
cannot thereby obtain a right to pre-empt ° 
a sale or foreclosure by which his own - 
interest is transferred. .As has been said | 
he cannot successively occupy the position : 
of vendor and pre-emptor in respect ‘of the | 
same transaction, ` Nor can J admit. that - 


‘he does not occupy thé” position of'vendor ’ 


because -he merely admits the validity of- 
the sale and does not actually execute fhe: 


‘sale-deed. If he admits. the validity of the | 
‘sale-deed, as he must do’in order to pre- ' 


empi, he thereby admits ‘that the: sale ` was” 
effectual to pass his own interest: in ‘the’: 
property, and ‘this is the ‘crucial element i in > 
the case. 

“Tha view of the’ law taken in Ram Pawar: 
v. Bhajju Lal (3y has‘ been: adopted by the, 
‘Allahabad High Court in’ a reasoned judge 
ment’ Pratap Ni arain Singh v. Shiam Lal: 
(6). I have also been referred’ toa casé,: 
not reported in the regular law reports,’ 
which shows that the same view has’ een: 
accepted” in the Punjab also. E 

The quéstion of notice does ‘not reguite 
separate consideration. By s. 10’ ‘of'-the 
Oudh -Laws Act noticeis to.be given to 
the “Person conéerned:” i.'z,, as the fol: 
lowing sections, show, to the persons who 
obtained a Yi ight of - pre-ém ption by. ‘Treason: 
of the sale.: Whether the plaintiffs: weré 
entitled tonotice depends on whether miey 
have a right of pre- emption 6r not. | 

My answer*'to the question referred: tó 
me is that no. member:o0f a ‘Hindu joint 
family” acquires a right of pre-emption by 
reason of "a decree ` for: foreclosure of 
family “property in which, he is himself > a 
co-parcener. ni 
: JUDGMENT.. - i 

Dalal, ‘A. J. C. and Wazir Hasan, 
A. JO Under 3.°98, ©, P. Œ, the 
“point of law” is- > hereby ~ decided -ac 


(8681. 0:-1925) 4 
cording to` the. opinion of" the majority: > 
(of Judgés; who have heard- the appeals. 
“The: decision is that, no -miember of. - 
“a - Hindu ` joint: family acquires a right - 
of‘ pre-emption by reason of a decree fOr 


foreclosure of joint family property, in < 
: which -he is himself-a co-parcener..  - 
‘ing ‘it in “the fact that apparently there ’ 


Both the appeals are, therefore, setae 
with éosts of this Court and the suits‘ re- 
manded: to’ the Court of first instance for | 
trial of the issues which arise in the suits, ° 
in‘ view of the finding of- law of the majo- ` 
rity of the. J. udges who heard the appeals. 

Z K, Duits nema nace 
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"BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit No. 3379 : 

H o $ OF. 1924. r vi a ee ee 
December 1, 1924.. «+. a. ĵ 

©.. Present :—Mr. Justice- Pratt... 

: DHANRAJ GIRJI NARSIN GIRJI—. 
.  ° + PLAINTIFF F 
in VETSUS .' ; 

W. G. WARD DEFENDANT, 

ner Rent (War Restrictions) Act (II of. 1918), 
ss, 2 (1).,(a),, 18-—Building let to tenant—Portion let. 
tò sub-tenant—$ tandard rent: ascertainment of— Basie 
rent, what is—-Apportionment, whether to be made.- °% 
“ Plaintiff -leased a> large building. to one Bat ai 
certain rent and the latter sub-let a portion of the, 
building to the, defendant in September, 1915 at a. 
réntal of Rs. 75: B's tenancy was subsequently ter~ 
minated and - the defendant became a tenant under. 
the plaintiff. In prateedings:under the Beebe Rent. 
(War Restrictions) Act:. . 

"Held, that, the standard rent of the portion ‘Tet is 
the defendant ‘out of thé larger building rust he 
ascertained on thebasic rent of--Rs. 75 òn which-the 
premises were first-let. to the defendant before ‘let 
Janyary 1916, and that the standard rent could nct 
be ascertained. by apportionment of the rent WI B. > 


was paying to the plaintif ¢ on st January ‘1916. “Tp: 
887; ‘coh 2; p. 883, col: 1]: 


© Mr, I S. Taleyarkhan, for thé Plaintiff: = 

: Mr. Pocock, for the Defendant. - Cre 

: SUDGMENT.—The : plaintiff is the 
owner of a building in ‘Bombay known-as 
Watson’s Annexe which is-let out in flats. 

. The defendant is a.tenant of. one ‘of 
those flats ona monthly rental-of Rs. 97: 
The -plaintiff gave notice to. quit on Fep- 
ruary:4; 1924, terminating the-tenaney ag 
from April 1, 1924. -The “defendant claims 
the privilege ofs. 9 of the Rent, Act, and 
also’ contends that. the. rent: that- he. is 
paying is:in excess of the. standard rent, f 

The main issue in the suit is what ig 


5 
ye , oo 
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the standard rent of the premises and 
in order to’ ascertain that, it is necessary- 
to.state briefly the terms on which the 
premises have been held. 

‘The whole building known as Watson’s 
Annexe is situated on a property which 


was leased by the Port Trust to the plaint-. 


iff for a term of fifty years. The plaintiff 
leased the whole building to one Dr. 
Billimoria on March 24, 1915, at a rental 
of Re, 2,850, besides Rs. 649 ground rent 
and Rs. 980 taxes, making a total of 
Rs. 4,479. Dr. Billimoria suh-let the pre- 
mises in different flats to different tenants 
and the premises which are now.in the occu- 
pation of the defendant were first sub let 
before January 1, 1916, at a rental of 
Rs; 75 in September, 1915, 


:The tenancy of Dr. Billimoria was ` 


terminated by a consent decree as from 
July 31, 1923, and from August 1, 1923, 
the defendant held directly under the 
plaintiff as his tenant. 


prior to January 1, 1916, would have to 
be calculated on a basic rent of Rs. 75 
but at the same time the flat was also 


part. of the whole building which was held 


by Dr. Billimoria ata rental of Rs. 4,479. 


“In the calculation of the standard rent, 


the -first. question that arises is whether 
the standard rent should he calculated on 
the actual basic rent: of Rs. 75 or whether 
it is to be ascertained by an, apportion- 
ment of the rent which Dr. Billimoria the 
lessee of the whole building’ was then 
paying to the plaintiff? The pluintiff’s con- 
tention is that the standard rent is to be 


calculated on the basic rent of Rs. 75 and | 


the defendant contends that the standard 


rent-should be .caleulated by an appor- 
The defendants- 


tionment: of Rs, 4,479. 
contention is based on the case of Chapsei 
Umersi v. Keshavji Damji (1). In that case, 


a-godown was leased to the plaintiff at 


a rental of Rs. 303 and tho plaintiff again: 
sub-let the same golown at a rental of 
R3. 273. Question then arose as to what” 
was the stanlard rent and-Satalval, J. 
derided that in a case of concurrent let- 
ting there could not he two standard rents 
following the case of King v. York (2) where 
it wis siid that the Act operated in rem’ 
and notin personam. and that there should 
hs one standard rent for the premises and 
- (1) G) Iad. Cas. 989; 15 B. 744; 23 Bom. L. R. 133. 
(2) (1919) W. N. 59; 88 L. J. K. B. 839; 35 T. L. R° 
356, - c4 a ee ee: 8 z 7 
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The standard rental . 
of the flat if calculated on the first letting. 


887 


not different standarda with respect to 
different lettings -to different-individuals. 
Setalvad, J., theretore, decided that al though 
the same godown was let to two different 


‘Individuals for two different sums, the 
. Standard rent was the rent for which the 


godown was let for the first time. 
it is contended that the standard rent 
should be the rent at which the premises 
were first let to Dr, Billimoria and. that 


4 


So here , 


that rent should be ascertained by appor- ' 


tionment. 


There seems to me to be this - 


distinction between the cases, that, where- - 


as in Chapsey Amersey y. Keshavji Damji - 
(1) the same premises were let a second - 


time, here the premises that-are -let a 


second time are not the same premises, , 


No.doubt the defendant's flat is a part of 
the whole building of Watson’s Annexe but 


itis obvious that the premises . constitut- 


ing the whole building are different: from the - 
premises constitating.a part of the building. . 
The case is not one-in ‘which jurisdiction to: 
13 (a) ‘of: 
the Act; for that section contemplates a- 
case where there was no letting of the- 


apportion rent. arises under s. 


part at the period at which the basic 


a Se 


Act coming into operation, this flat had - 
not been let but the whole building only - 


had been.lét to Dr. Billimoria, then the 
standard rent would have to be-appor- 
tioned as prescribed by s. 13 (a). lt seems 
to me, therefore, that the case does not 
full either within the rule in Chapsey Umer- 
sey v. Keshavjt Damji (1) or within s. 13 
(a) of the Rent Act. 

The Rent Act itself in the definition 
of the premises refers to part of the build- 
ing separately let as premises of which 
the standard rent has to be, determined and 
such standard rent must be‘ determined | 
with reference to those premises in‘ the ‘ 
manner specified by s. 2 (1) (a) of the 
Act. The standard rent, therefore, must 
be ascertained on the admitted basic rent 
of Rs. 75. Any other system of ascer- 
tainment would lead to extraordinary diffi- 
culties. For instance, in the present case, 
if the lease by the Port Trust to the plaint- 
iff had not been merely a lease of the. 
site but had been a lease-of the 


site and the building, there would have 


e | noe 
ad > > 14 os. PAN 
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although it is a part of the whole building, - 


2 
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been two con¢urrent.leases of which the 
apportionnient could be claimed and there 
was no principle on which one lease should 
be taken into. calculation instead of the 
other: Again, if the head lease. instead 
of being as here. the lease.of one build- 
ing ‘consisting of flats had heen a lease 
of-a ‘large number of buildings consti- 
tuting a large estate, it would he almost 
impossible to make a correct apportion- 
ment’ of the rent. I do not think it 
. was the intention of the Rent Act that 
landlords and tenants should be driven 
to do a difficult and -expensive process of 
valuation and culculation before their rent 
could be ascertained. > 
I, therefore, decide the standard rent 
must be ascertained on the basic rent of 
Rs. 75. °° o l 
Mr. Taleyarkhan admits that he is un- 
able to: prove that notice of increase had 
been given’ The standard rent is, there- 
fore, Rs. 75 plus Rs. 15=Rs. 90. Mr: Tale- 
yarkhan does- not press for eviction on 
the understanding that-arrears ‘of rent will 
be paid on or before the 6th instant. 
Decree, therefore, for plaintiff for arrears 
of rent and compensation from Septemher 
1; 1923, to November 30, 1924, at the rate 
of Rs. 90 permensem. In default of such 
stim being paid on or before the 6th in- 
stant decree for possession. If such sum 
so paid deféndant to continue asa statutory 
tenant. No order as to costs. 


Z, K; Order accordingly. 


ALLAHABAD HIGH COURT. 
STAMP REFERENCE IN First APPEAL No, OF 
.  * 1925. 
O Mağ 14, 1925, 
Present: —Mr, Justice Daniels. 
PRAG-—PLAINTIFF—A PPELLANT 


versus 
BHAGWAN DIN AND OTHERS—-DRFENDANTS 

7 —REsPONDENTS., 

Court Pees Act (VII of 1870), 8.7 (ix), Sch. I, Art. 1 
~~Foreclosure suit, dismissal of--Appeal-- Court-fee 
payable on memorandum of-appeal.  . | 
. In-a, suit for foreclesure -Court-fee is payable on 
the plaint upon the principal amount secured by the 
mortgage wnder s. 7 (ix) of the Court Fees Act. 

+ 
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Where the suit is dismissed,.the memorandum of 
appeal must bear an ua valorem Court-fee* on- the 
value of the subject-matter cf the appeal under Art. 
1 of Seh. I to the Act. T a ee 

Raghbir Prosadv, Shanker Bux Singh, 21 Ind. Cas. 


.723: 36 A. 40: 11 A, L. J. 1016, followed. - 


Sangat Rakhsh Singhv. Rawat Dijdeo Bakhsh Singh, 
67 Ind. Cas. 96R at p 970; 25 O. C. 30; (1922) A. I. R. 
(O ) 82, dissented from. g S deas 

Dr K.N. Katju, for the Appellant. 


OFFICE REPORT.—The objection 
of the learmed Counsel for the appellant is . 


“placed below with the: following remarks 


for favour of disposal and order, | 

The suit giving rise ‘to this appeal was 
brought ‘for’ thé recovery of Rs, 7525-6 
principal and interest from defendants and 
in case the money was not paid,:for the 
foreclosure of the property in suit which was. 
mortgaged by ‘conditional sale.” The Court 
below dismissed the suit with costs. There- 
upon the plaintiff came up to this -Court 
and preferred this first’appeal valuing 
it at Rs.” 7,525-6 ‘but paying a Court-fee 
of Rs, 38-4. According: tos. 7 cl. 9 thé 
Court-fee on the plaint filed in the Court 
below was paid having beén calculated on 
the principal ‘money expressed’ to’ be secur- 
ed by the instrument of mortgage as it 
was a suit by mortgagee to forecl se the 
mortgage and that was correct. But the 
same principal does not apply to: appeals. 
In appeals of. such cases the questicen of. 
taxation is governed by a Full Bench’ 
ruling of this, Hon'ble: Court’ reported 
in Raghbir Prasad `v. Shanker’ Bux 
Singh (1). Their Lordships observe at 
page 45* that “in- the case of an appeal the 
Court-fée payable is: an ad valorem Court- 
fee'on the value of the subject-matter of the 
appeal. See Sch. I Art. 1 of the Court Fees 
Act” The subject matter in dispute in 
appeal in this case is Rs. 7,525 6 as given 
by the appellant ‘himself’ as' value of the 
appeal. He could’ ‘not reduée it as it was 
the amount for the recovéry whéreof he 
had brought the suit. Under the circum- 
stances I maintain tat there is a deficiency 
in Conrt-fee of Rs. 346-12"in this tase. 

OBJECTION.—I object, to the office 
report: The suit-has been wholly dismiss: 
ed. The rulings of this Court which hold. 
that in appeals ad valorem Court-fee is to 
be paid apply only to those cases in which 
either the plaintiff or the defendant wants 
to have the amount decreed by the lower 
Court reduced or increased and in such 


(1) 31 Ind. Cas. 723; 36 A. 40; 11 A. L. J, 1016, 
*Page of 36 A.— [Bd] Wi 
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eases the. subject-matter of the appeal may 
be said to be the actnal difference: in dis- 
pute in the appeal. But where the suitis 
wholly dismissed on aquestion of princi- 
ple then it is submitted that the Court- 


fee payable on appeals is the same as pay- 


able in.the .case of sults. | ; 
TAXING OFFICER’S REPORT. 


THe suit giving rise to this anpeal was 
brought for. the 
principal and interest from the defendants 
and in case the money was not'paid, for 


which was mortgaged by conditional sale. 
The Court below dismissed the ‘suit with 
costs. The plaintiff then came up to this 
Court and preferred this ‘first 


Court-fee thereon of Rs. 38-4. ` According to 
s. 7 cl. (ix) of the Court Fees Act, the Court- 
fee on the plaint filed in the Court below 
was calenlated on the principal money ex- 
pressed - to, be secured by the ‘instrument 
of mortgage, as it was a suit by the mort- 


gagee to foreclose the mortgage, and. the - 


sum of Rs. 33-4 was correctly paid. 


The Stamp Reporter does not disnute‘the © 


correctness of the Conrt-fee of Rs. 38-4 
paid in the Cotirt below. 
that itis not a stfficient fee on the appeal 
preferred in this Court In support 
of his contention, he quotes a Full Benéh 
decision of this Court, Raghbir Prosdd v. 
Shanker Bua Singh (1), wherein Banerji, 
Tudball and Piggott, JJ , stated’ in their 
judgment. “It is true thatin a suit for 
redemption or foreclosure the Court-fee is 
payable upon the principal amount secur- 
ed by the mortgage.. But that applies to 
the suit which is instituted in the ‘Court 
of first instance. 
“the Court-fee payable is an. ad valorem. 
Court-fee on the value of the subhject- 


matter of the appeal, (see Sch. I, Art. 1 


of the Court Fees Act).” Oa -the strength, 
of this ruling and as the. subject-matter 
in dispute in this appeal is Rs. 7,525°6 as 
given by .the appellant himself as the value 
of the appeal, it is maintained by 
office that there is a deficiency in Court- 
fee of Rs. 346-12, having estimated the 
value of the Court-fee in accordance with 
Sch. I, Art. 1 of the Court Fees Act. 


It is-eontended on behalf of the plaintiff- 
appellant that- sinc the suit was-wholly 
dismissed in the lower Court, the matter 
stands in appeal as it did in the lower 
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recovery of Rs. 7525 6 _payable by the plaintiffappellant on his 
oe of appeal will be computed in. 
6 l ad, “S| accordance with the provisions of cl. (ix) of 
the foreclosure of the property in ‘suit 's. 7 of the Court Fees Act, i. e., according to 
_ the principal money expressed to be secur- 
ed by the instrument of mortgage. In such. 


_ appeal ’ 
valning it at Rs, 7525-6 and paving’ a 


He contends” 


Tn the case ofan appeal- 


the’ 
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Court, and the Court-fee isonly payable on 
the. principal sum and on nothing more.. 
.In support of this contention, Counsel for 


the appellant has quoted the ruling of 


Daniels and Lyle, Additional Judicial Com- . 
_Mmissioners of Oudh, Sangut Bakhsh Singh v. 
-Rawat Dijaeo Bakhsh Singh (2) where the. 


following among other conclusions was 


tabulated “If a suit for redemption or fore- . 


closure has been dismissed the Court fee 


a case clearly the suit has not changed its 
nature in appeal.” 

In view of this conflict of rulings I 
direct that this matter be referred to the 
Taxing Judge for his decision. 


JUDGMENT.—This is a Reference 
under s.-5 of. the Court Fees Act. The 
question for decision is the amount of fee 
payable on a memorandum of appeal by a 
plaintiff whose suit for foreclosure of a 
mortgage has been dismissed. The appel- 
lant relies on an elaborate judgment of the 
Judicial Commissioner's. Court of Oudh in 
Sangat Bakhsh Singh v. Rawat Dijdeo 
Bakhsh Singh (2) whereit was held that in 
such a case the Oourt-fee payable in 
appeal isthe same as the Conrt-fee payable; 
in the Court of first instance, if the 
appeal was against a decree in favour of 
the plaintiff, the Court-fee. would be.on the 
amountin dispute. The. Taxing Officer 
relies on the Full. Bench decision in Raghu-. 
bar Prasad v, Shankar Bakhsh Singh (1). 
The question ‘is whether the case is covered 
by the Full Bench ruling. There appears 
to meno doubt that it is, That was a 
case of cross-objections by the defendants 
asking that a foreclosure decree should be 
set aside and the suit dismissed. Section. 
7 (ix) of theCourt Fees Act was. relied 
on. The Full Bench held that the fee pre- 


„scribed by s. 7 (ix) applies only-to the suit 


4 


which is instituted in the Court of first © 


instance. “In the case of an appeal the 
Court-fee payable is an ad valorem Court-fee 
on the value of the subject-matter of the 
appeal. See Sch. I, Art. Lof the Court Fees 
Act.” Tt is true that they were dealing 


-with cross-objections by the defendant 


(2) 67 Ind. Cas. 968 at p. 970; 25 O. O. 30; «(1925) A, 
I, R. (O0) 82, 
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and nọt with, an appeal by the plaintiff, 
but'the principle on which their decision 
rests in ‘equally applicable to both casés. 
I cannot, therefore, treat their remarks as 
a mere obiter dictum which I am at liberty 
to- disregard. It has been suggested that [ 
should refer this case to a larger Bench 
with a view to re-conciling’ the view of the 
law taken in this Province with the view 
taken in Oudh, but Iam not prepared to 
unsettle the law as Jaid down by a Full 
Bench nearly twelve years ago. If the law 
is to be altered, it must be left to the 
Legislature to do it. I accordingly hold 
that the report of the office is correct. The 
appéllant must make good the deficiency 
of Rs. 345-12.0 within two months from this 
date. . | l 

Z. K.. 


“ CALCUTTA HIGH COURT. 
ORIGINAL Crvu. Suit No. 2267 oF 1924. 
August 27, 1924. 

_ Present:—Mr. Justice C. C, Ghose. 
~ADVOCATE-GENERAL or BENGAL 
s < —-PLAINTIFF 
A. Versus 
‘. Cart. 8. WEBB-JOHNSON 

AND OTHERS— DEFENDANTS. 
` Trust— Charitable endowment— Income, surplus of— 
Gy-pres, doctrine of, applicability -of—High Court, 
power of, to apply surplus to other purposes. 


“ Where the income of a charitable trust fund be-. 


comes greater than is necessary for the purposes 
originally named, the High ‘Court has power to apply 
the surplus to such other purposes as it may deem 
proper upon the ey-pres principle. [p. 891, col. 1.) 
“Mr. B. L. Mitter; for the Plaintiff. 

. Mr. S. M. Bose, (Sr), for the Defendants. 


. JUDGMENT. —This suit has been in- 


stituted - by the Advocate- General of Bengal 


fora declaration that the objects ofa certain. 
trust known as-the Silver Wedding Fund, 


are the education and assistance of children 
and dependants of Indian officers and: 
soldiers (including: non-combatants) who 
rendered military service under the Crown. 
during the late Great War, or who took 
part or may hereafter take part in subse- 
quent war-like operations and for an order 
that the. defendants as administrators of the 
Silver Wedding Fund may be directed to 
give effect. to the said objects and apply 
the .income of the said ‘fund. towards 
helping those who come under the said 


= 


gbjectsr, =. .- 
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(88 I. 0. 1928) 


The facts are as follows :—On the occasion 


of the anniversary of the Silver Wedding of : 


Their. Majesties the King-Emperor and the’ 
Queen-Empress in 1918, a large sum of 
money was subscribed as an offering to 
Her Majesty the Queen-Empress as a 
token of loyalty and affection.. Her 


Majesty the Queen-Empress was pleased - 


to accept the gift and to express a desire 
that the said gift should be devoted to the 


benefit of His Imperial Majesty's Indian - 


subjects and further that the contributions 


made should form a fund for promoting the ; 


education of the children of Indian soldiers 
who had fallen in the Great War. 


The . 


said fund is now vested in the treasurer - 


for charitable endowments. 
order made by the Governor-General in 


Council under the provisions of the Charit- . 


able -Endowments Act, 1890, the income of 
the fund was directed to be devoted and 


By a vesting . 


= 


w . 


applied to and for the higher education of . 
the children of the Indian soldiers (includ- ., 
ing mon-combatants) who have fallen or. 
been permanently disabled during the War: | 


A scheme was settled for the administration , 


of the said fund and certain administrators . 
were appointed. The defendants are the 


present administrators. 


kad 


' y 

For some years past, the entirety of the. 

income of the said fund has not been spent 
on the said objects, it having been found 


impracticable to do so; with the result that. 


there has been an accumulation of income 


of the said fund, which has been added to 
the capital of the said fund. It was, there- - 


fore, -suggested that the objects of the. 


said ‘trust should be extended so as to: | 
include the education and assistance of” 
children and dependants of the Indian; 


officers and soldiers (including non-com-. 
batants) who rendered ‘military services, 
under the Crown during the late Great, 
War;.or who have taken part or may. here-, 
after take part: in subsequent warlike opera- 
tions. The proposed extension having been | 
brought to the .notice of Her Majesty the, 
Queen-Empress, she has been graciously- 
pleased to intimate that she agrees to the, 
objects of the trust, being extended in man- | 
ner suggested. l 
. The plaintiff, as His Majesty's Advocate- 

General of Bengal at the relation of the. 
Treasurer of Charitable Endowments has. 
now instituted the present suit for obtain-’ 
ing the leave of this Court for the extension 

of the objects of the said fund in manner: 


indicated above.” The defendants, who are: 
; 5 a : F ‘9 


wt 
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the present administrators of the said fund, .cy-pres principle.” (See also 4 Halsbury'’s ; 

are agreeable to the objects of the fund Laws of England at page 194). 4 
being extended in the way. prayed for by the In this view of the matter I am satisfied | 
plaintiff, : . that the extended objects are such as this: 


There is evidence before me that Her Court will approve. Those objects are as: , 


Majesty the’ Queen Empress, who is the 
author of the trust, isagreeable to the ex- 
tension of the objects of the trust, and, 
therefore, thé only question which I have 
got to-determine is whetherin the event 
which has happened, naniely, the income 
of the fund having become greater than 
is. necessary for the purpose originally 
‘named, this Court has power to apply the 
surplus to such other purposes as it may 
deem proper upon the cy-pres principle. 
In my opinion, there can be no doubt that 
the, Court has power, in the circumstances 
which have happened, to apply the surplus 
to such other purposes as it may deem 
proper upon the cy-pres principle. The 


term cy-pres is translated to mean as near - 


as may be. The doctrine of cy-pres is, 
therefore, the doctrine of nearness or ap- 
proximation and it appears in, English 
Jurisprudence in three separate depart- 
ments, yet with similar operation and effect; 
firstly, ib is applied in the law of testament; 
secondly, in the law of private trusts ; and, 
thirdly, in the law of charitable trusts 
where gifts have been made for charitable 


purposes, which either originally or in’ 
course Of time cannot be literally executed. 


Story in his Equity of Jurisprudence points 
out that the doctrine has been borrowed 


from the Roman Law, for by that law dona-' 


tions for public purposes were sustained 
and were applied cy-pres to other purposes 
at least one hundred. years before Chris- 
tianity became the religion of the Empire. 


In the present case there is a surplus which’ 
remains after satisfying .the prescribed 


objects and the present case comes within 
the rule laid down by Lord ‘Sélborne, L. ©., 
in the case of Chamberlayne v. Brockett (1), 
where he says as followa:—‘if the ‘fund 
should, either originally orin process of 


time, be or become greater in amount than’ 
16 necessary for that purpose, or if direct: 


compliance with the wishes and directions 
of the author of the trust should turn out 
to be impracticable, this Court has power 
to apply the surplus, or the whole (as the 
case may be), to such other purposes as it 
may deem proper, ¢pon what is called the 


a (1872) 8 Oh. App. 208 at p. 211; 43 Le J. Oh. 
868; 28 L. T.-L. 248; 21 W.R.. 299.. 


~t 


near as may be within the meaning of 


the doctrine referred to above, and I, there- : 
fore, make the declaration asked for in ` 
the prayer B. of the plaint. There will - 


also be a direction as prayed for in prayer 


C. of the plaint. The costs of both parties -. 
will come out of the fund as between Attor- , 
“ ney and client. 


"Z. K. Order accordingly. 
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Hindu 
herited by daughter—Death of daughter without issue’ 
~~Property, whether reverts to father’s family or passes 
to husband—Kadwa kunbi caste—Proof of custom—- 
Burden of proof—Instances, value of-—Appeal, second 
~-Objection to sufficiency of evidence in support of 
custom, whether can be entertained. . jie ae 

The onus of proving a custom: which isa departure 
from the ordinary law which ‘would otherwise govern, 
the parties, rests onthe person who alleges it. In: 
order to prove such a custom it must be shown to be. 
ancient and invariable, and also to be such that there 
is nothing unfeasonable or contrary to public policy 
in the Court giving effect to it. ‘A mere general state. 
ment by members of the caste, unaccompanied 
by positive instances in which the alleged custom 
was actually observed, is by itself insufficient to 
prove the custom. [p. 892, cols. 1 & 21] 4 

Ifthe evidence shows that for a certain number 
of years there have been a number of instances in 
which the alleged custom has heen recognised the 
presumption arises that the parties conceried havé 
acted in that manner but not.froma desire to ‘set 
up a new custom, because they are acting in accord- 
ance: s the traditions of immemorial usage. [p. 894 
col, LJ |, ; 

In a case in which the exišteñce of the custom ig 
sought ‘to be proved, objections based on the ground 
of an illegal or improper rejection of evidence or ag 
to the evidence taken as a whole amounting to 
insufficient proof in law. of the custom alleged may 


properly be gone into in second appeal. But whether . 


a specified instance is properly proved or not is à 
question of fact; the decision of which Hes with the 
Gourt of first appeal and which the Higb- Court 


Law—Custom—Inheritanee—Property in-` 


on 
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will not enquire into but will accept as accurate.’ In 
second appeal the High Court will. not investigate 
the details of .the evidence insupport of the various 
instances, but will merely consider whether taken 
as a whole they are sufficient in “Jaw to -support the 
custom alleged. [p. 894, col. 1; p. 895, col. 1.) 

Toe question whether the facts in any given 
instance prove the existence of the essential attributes 
of a custom-or usage is & qu2stion of law which 
might ba discussed in second appeal, while the 
question whether such a state of facts has been proved 
by the evidence is merely a question of fact. |p. 894, 
cols. 1 & 2.] | 

Among the kadwa kunbi caste when a married 
woman, who had succeeded to the property of her 
father in default of male issue, herself dies without 
issue, the property reverts to her father’s family and 
does not pass to her husband. fp. 892, col. L] 

Second appeal from a, decision of the 
‘Assistant Judge at Ahmedabad, in Appeal 
No. 169 of 1920, confirming that of the 
Subordinate Judge at Ahmedabad, in Civil 
Suit No. 616 of 1916. 

Mr. M. P. Amin (with- him Mr. M. H. 
Mehta), for the Appellant. 

Mr. G.N. Thakor (with him Mr. H. V; 
Divatia), for the Respondent. 


JUDGMENT. 

Marten, d.—The question in dispute 
in this second appeal is one of the right 
of succession to the estate of a Hindu 
child widow who died at the age of nine 
years on July 9, 1913, and without issue. 
She belonged to the kadwa kunbi caste 
and had been married asa child to the 
plaintiff in the suit. Her father predeceased 
her leaving no male issue, and conse- 
quently she succeeded to his property. 

But a question that has arisen.on her 
death is, does this property go to the plaint- 
iff as the heir of his deceased wife Kamla 
or does the property pass to her own 


` þlooď relations on her father's side? It 


is,common ground that under ordinary 
Hindu Law the plaintiff would take as 
her husband, but a special custom is set 
up by the defendant who claims to be 
her heir on her father’s side, that in this 
particular. caste where a married woman 
dies under such Circumstances without 


issue, the property reverts to her father’s 


family and does not pass to her husband. 
The onus of proving such a custom, being 
as it is a departure from the ordinary 
Hindu. Law which would. otherwise govern 
the. parties, rests clearly on the person 
who alleges it, vzz.; the defendant. More- 
over, it is equally well-e8tablished that 
in order to prove such a custom, it must 
be shown to be ancient-and invariable, and 
also be such that there is. nothing un- 
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reasonable or contrary to public policy in 
the Court giving etfect toit. 
Both the Judges in the lower Courts 


were members of the Hindu community . 
and in the Trial Gourt the learned Extra ` 


Joint Subordinate Judge dealt at great 
length and with great care with the 
voluminous evidence that was brought 
before him. I appreciate to the full the 


. following observation he has made, viz. 


“The evidence is voluminous and rather 
likely to hypnotise and be tedious and 


monotonous, as it involves a detailed ` 


investigation of the devolution of property 


in this community which is- by no means ` 


an insignificant proportion in this Province. 


There is considerable risk of confusion.” ` 


1 also in similar cases of custom havé 
felt as a Trial Judge the difficulty of 
giving to others a clear analysis of the 
evidence put before the Court. 
judgment, of the learned Trial Judge 
appears to‘me to be particularly lucid in 
this case. He has given us summaries 
of the various instances. He has given 
us certatn cross-references to show 


from which particular town or district the ` 


various witnesses come. He has also divided 


up the evidence into two miain’ portions, ` 
viz., one summary which relates to proper- 
ty which the girl inherited from her father- 


and another summary which related to cases 
where the girl was given presents of orna-: 


ments and clothes by her father or relations ` 
in her life-time and where those ornaments ` 


and clothes or some portion of them 
went on her death not to her husband 
but to her father or her relations in her 
father’s family. 

Then the learned Judge has also analys-' 
ed the evidence in another way. There 
was also alarge body of general evidence 
adduced by leading citizens in this par- 
ticular caste whom the learned Judge par-' 
ticularises and shows to be men whose re- 
spectabilitv and reliability cannot be im- 
peached. The witnesses are very numerous 
and amongst them was one of the learned’ 
Judge's own Subordinate Judge. But the 
Trial Judge has recognised ‘that mere- 
ly a general statement by members of thé 
caste, unaccompanied by positive instances 
in which the alleged custom was actually 
exercixed, would be by itself insufficient: 
Accordingly he has, dealt with the instances 
in the two main divisfors I have mention- 
ed, wz, the. one where the girl inherited 
property from her:father, and the other 


But the ` 
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of ornaments and clothes which had been 
given to her by her father or relations, 

The former class is naturally much more 
important, because after all as regards orna- 
ments and clothes, particularly in the case 
of one who dies as a mere child, it may 


very well be that the child husband or the. 


adult husband, would not necessarily claim 
those articles, but might allow the girl’s own 


relatives to retain them But as regards the - 
succession to the property itself, that stands: 


on a different footing. The learned Judge 


very rightly attaches more importance to’ 
that body of evidence than to the corres-. 


ponding evidence about the ornaments. 
As regards the instances under: the first 
branch, the learned Judge found that some 


seven in all were proved to-his satisfaction’ 


out of some thirty or forty which! were plac- 
ed before him. Before us, Counsel for the 
appellant has based his main contention on 
this, that seven instances are not'enongh to 
prove acustom, and, secondly, that the in- 
stances given are of too recent a date to 
justify the Court in arriving at the con- 
clusion that the custom is an ancient one, 
That of those sevensome four were only 


two to nine years before the date when the’ 


suit was brought in 1916, and that only the 
remaining threeare about twenty-five years 
old. In support of that proposition Bhag- 
vandas Teymal v. Raymal (1) was relied on. 
That was a caseof adoption amongst Jains 
andas to whether a certain custom was or 
was not proved. The Court, after pointing 


out that there were no men of learning ` 


and .no books of the sect in support 
of the alleged custom, 
follows: “There are, in the whole 
body of evidence to which our attention 
has: been directed, only four specified in- 
. stances of such adoption, and of these the 
most ancientis one which occurred about 
twenty-two years. ago, and one of the four 
‘breaks down, inasmuch as the widow of the 
adoptive father was living when the adop- 
tion isalleged to havetaken place.” That 
was a case that related to the-aduplion of 
an orphan. 

It is accordingly said that there are only 
seven cases here, and, therefore, on the 
authority of Bhagvandas Tejmal v. Rajmal 
(1) the present evidence is insufficient. 
But it must be borne in mind that in addi- 
tion to what I will dall the general body of 
evidence in this case there was a large 

(1) 10 B. H. C. R. 241 at pp, 263, 264, 


proceeded as- 
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‘where ‘the property merely consisted.. 


amount ofevidence on the second branch 
of the case, and a large number of in- 


` stances there were given with reference to 
the ornaments and clothes, Therefore, quite | 


apart from the fact that the number of 
instances here were nearly double those 
in the case cited, we have other instances 
as regards ornaments and clothes. 
Moreover, we have to consider the likeli- 
hood of there being any large- number of 
these cases happening. Before it could 


happen, one must first ofall have a father 


who dies without .male issue. and his 
daughter succeeding to his property. Then 
next you mustfind that the daughter in 


her turn dies without issue. Weare told. 


that this. caste has_-very largely increased 
in numbers-in recent years, but I think 
the learned Judges-in- the Courts below 
are quite right in, saying that these two 
contingencies which I have mentioned 
would be contingencies of a comparatively 
rare occurrence. So when you get the 
seven clearly proved instances, to say no- 


thing of the numerous instances as regards 


the ornaments and- clothes, that seems to 
me to bea body of. evidence which would 
in law justify the learned Judges in arriving 
at the conclusion. which they did: 

1 do not .overlook the fact. that, the learn- 
ed Appellate Judge differed somewhat in 
the instances which he held proved. But 
in the result he arrived at the same num- 
ber of instances as did the Trial Judge in 
the lower Court. The following instances 
were held proved, viz., Nos., 30, 32-A, 11, 
46, 47, #3 and 8+. One other instance relied 
on in the Trial Court would. seem pro- 
bably the same as the one already dealt 
with by the Appellate Court, viz., instances 
Nos:. 78 and 83. So, too, there was one in- 
stance which the Appellate Court rejected 
viz, No. 14, which is the same as instance 
No. 25. The learned Appellate Judge did 
not deal with instanee No. 15, but that wag 
an instance which the Trial Judge thought 
was a doubtful one, though he was prepared 
to accept if. 

I have also not overlooked the fact that 
the lower Appellate Court did not go 
specifically into the instances relied on 
by the Trial Court ,with regard to the 
ornaments and clothes. But the general 
nature of the judgment of the lower Appel 
Jate Court must, I think, be taken, to signify 
that the Appellate Court saw no reason to 
differ from the conclusions of the Trial 
Judgeinthisrespect. > > °  . 


t 


t. 


- ought to have been really accepted. | 
_asto that I feel strongly the limitations 


‘defendant in the present case. It 


1 


€ 444 


‘I should explain that we have not thought . 


it necessary to call upon Cvuunsel:for the 
may 
be that if we had, he would have been able 


- to urge upon us thatin law some instances 


the lower Court 


which were rejected by 
But 


- under which we must hear this case in the 


$ 
? . 


Appellate Court. Objections based on the 
ground of insufficient evidence, or improper 
rejection of evidence, or as to the evidence 
taken as awhole amounting to insufficient 
proofin law of local custom, that we may 
properly go into. But whether a specified 
instance is properly proved or not, that I 
take it is a question of fact, the decision 


of which properly lies with the lower Ap- 


pellate Court and which’at any rate under 
the normal circumstances governing our 


_-work here we should not inquire into but 


accept as accurate. And in a case with 
great mass of detail like the present it is 
plain that ifonce the Court began inves- 
tigating ‘the detailed evidence as regards 
one particular instance, it would be difficult 
to resist applications to go into evidence 
in other instances. 

The practice in this respect has recently 
been considered in Parshotam v. Venichand 
(2) another case of an adoption amongst 
Jains. There the Court dealt with the des- 
cription ‘of evidence which might fairly 
be accepted in cases of this nature. The 
Chief Justice said (p. 232*). 

“Tf then, the evidence shows that for a 
certain number of years, and some cases 
appear to lay down as à useful guidea period 
of twenty years, there have been a number 
of instances in which the alleged custom 


‘has been recognized, the presumption arises 


that the parties concerned have acted in 
that manner, not from a desire to set up 
a new custom, but because they are act- 
ing in accordance with the tradition of im- 
memorial usage.” 

Then at page 235* Mr. Justice wawcett 
said :— 

“In the case before us the two lower 
Courts have held the alleged custom per- 
mitting the adoption of orphans to be estab- 
lished as a valid one. The main question 
is whether there is sufficient ground for 
our interfering with this finding in second 


~, appeal,’ The Privy Council have more than 


(2) §1 Ind. Cas. 492; 23 Bom. L. R. 227; 45 B. 751, 
* Rages of 23 Bom, ju. R.—[Hd.] ; 
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once held that whether a custom is proved 
is mainly a question of fact...Accordingly 
in Kailash Chandra Dutta v. Padma Kishore 
Roy (3) it was held, on a review of all 
the authorities, that the question whether 
the facts found in any giver instance prove 
the existance of the essential attributes .of 
the custom or usage is a question of law 
which might be discussed in second appeal, 
while the question whether such a state-of 
facts has been proved by the avidence ig 
merely a question of fact.” . 

l respectfully adopt what the learned 
Judge states there. He then proceeds to deal 
with the sort of evidence that one might 
fairly require, and how far back one might 
reasonably expect it to go. He states at 
p. 236* 

“Similarly in the cases of Manohar Lal 
v. Banarsi Das (4) and Asharfi Kunwar v, 
Rup Chand (5) where the custom of adop- 
tion of a married man was held established, 
the instances adduced do not appear from the 
judgment to have gone back beyond some 
thirty to thirty-five years. In Chiman Lal v. 
Hari Chand (6) where the adoption of the 
plaintiff who was an orphan and married 
was held valid, the evidence is stated in 
their Lordships’ judgment to be ‘somewhat 
limited.’ Halsbury’s Laws of England, Vol. 
X, Art. 442, at p. 234 says that asa general 
rule proofof the existence of the custom, as 
far back as living witnesses can remember, 
is treated, in the absence of any sufficient 
rebutting evidence, as proving the existence 
of the custom from time immemorial, and 
that evidence of the existence of the alleged 
custom fora period of twenty years may 
be sufficient to warrant a Court in finding 
as a fact the existence of the custom from 
time immemorial. A similar rule was 
applied to Hindu Usages by Gray, C.J. in a 
judgment delivered so long ago as 1831.” > 

Then as regards the proper course to take 
in second appeals, | my refer to Bai 
Shirinbat v. Kharshedji (7) which was a case 
ofan alleged child marriage amongst Parsis, 
There Sir Charles Farran says at p. 4377 :— 

“The difficulty in this case is to ascertain 
PS Cas. 959; 45 C 285; 25 O. L. J. 613; 210, 


(4) 29 A.495; A. W. N. (1907) 121; 4 A. L. J. 407. 

(5) 30 A. 197; A. W. N. (1908) 79; 5 A. L. J. 200. 

(6) 19 Ind. Cas. 669; 40 O. 879; 17 O. W. N. 885; 126 
P. W. R. 1913; 187 P. L. R. 1913; (1913) M. W. N. 509: 
18 O. L. J. 70; 15 Bom. L. R. 646; 14 M, L. T. 83; 108 
P. R. 1913; 401. A. 156 (P, C.). : 

(7) 22 B. 430; 11 Ind. Tec, (x. s 869, - 
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‘marriage is... In the present case, however, 
we are met by the finding of the lower 
’ Courts that there has grown up in India 
“a custom amongst Parsis which validates 


-and renders binding marriages between | 


“ Parsis though contracted between children 
` of tender age, and that that custom was in 
full force asa custom in 1869. Sitting as 
_ we are in second appeal we feel that it is not 


open ‘tous to arrive ht an independent’ 


finding as to whether the evidence estab- 


’‘lishes the existence of such a custom, as 


there is indisputably a large body of 
` evidence upon the record in support of it.” 


I think the, judgment’ which I have just 
- cited shows what our proper course is, v722., , 


- that generally ‘speaking we ‘should not 
investigate the detailsof the ‘evidence in 
support of the various instances, but should 
- merely consider whether taken as a whole 


it. is sufficient in law to support the custom: 


“alleged. Thatindeed is the course which 
Counsel forthe appellant quite properly 
' has adopted before us. Some application 


` was; 1 think, made to us to go into the 


details of: evidence, but we did not see 
' our way to comply ‘with that request even 
asregards instances which the lower Appel- 
: late Court held’ to be proved. 


Then as regards the question ‘of the 
: number of instances, I have already dealt 
"with one answer that could ba made to 
.. Bhagvandas Tejmal v. Rajmal (1); on the 

present materials as regards the antiquity 
. ofthe various instances, similar observa- 
tions to some degree apply. We have at 
any. rate three instances going: back over 
twenty-five years.. In this respect I may 
refer to the Halai Memon case [Khatubai v. 
Mahomed Haji. Abu] (8) which involved a 
question whether the Halai Memons of 
Porebunder who were Muhammadan converts 
had retained on their conversion the Hindu 
customs of succession, as is the case with 
the Khojas and Cutehi Memons, or whe- 
ther, as was undoubtedly the case with 
the Halai Memons of Bombay, they had 
acquired the same rights of succession as 
ordinary Muhammadans. The exact point 
there turnedon whether daughters were 
entitled to; succeed along ` with their 
brothers, as`is the case under the Koran, or 
whetheras under Hindu Law the daughters 
took no aliquot shate but were only entitled 
to marriage expenses if still unmarried. 


_(8) 45 Ind. Cas. 619; 20 Bom, p. R. 989. ` 


1990.” 
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“what the Parsi Law on the subject of infant ` 


As far as ‘Bombay Halai Memons’ were 
concerned, there was documentary evidence 
in the Probate and other records of this 
Court going back. over hundred years. to 
show that invariably in this city a Halai 
Memon'ssuccession was an ordinary Muham- 
madan succession. But there was no docu- 
mentary evidence like that as regards the 
Porebunder Memons, who were the subject 
of the suit. As regards the latter, the 
number of instances. held proved by the 
Trial Court were I think some sixteen or 
so out of the fifty tendered in support of 
a Hindu succession. In the Appellate Court 


“it was held that the number should be 


increased from sixteen to twenty-fivé.. But 
the Trial Court was pressed, as we have 
been pressed here, with the argument that 
the instances were not of sufficient antiquity 
to justify proof of the custom and the Trial 
Judgestatedin Halai Memon case| Khatubai 
v. Mahomed Haji Abu] (8) at p. 310* “I have 
the following general criticisms to` pass on 
the thirty-seven instances relied on by Mr. 

Setalvad. In the first place, they are all 

recent or comparatively recent. Only four 

of them, viz, Nos. 25, 26, 36 and 39 are 
shown to be ‘instances of deaths prior to 
The date of the trial was 1917, and 
the evidence was almost entirely commis- 
sion evidence,.and thus there were only four 
instances shown older than say some 
seyenteen years before the trial of the suit. 

Moreovér, the community there’ was a 
large one, and Inasmuch asitwasa quese - 
tion of the succession of daughters along 
with sons,it was a class.of cases that must 
occur with great frequency, viz., in every 
one of the normal cases where a father 
leaves both sons and daughters. It was, 
therefore, a very different classof case from 
the present case, where the instances ‘can 
at best be only oceasional. In the Halai 
Memon case (8) I confess I was influenced by 
the argument as to want of antiquity taken `. 
with other circumstances, in coming to the 
conclusion that the custom had not been 
made out. But that decision was erroneous, 
forit was differed from in the Appellate 
Court, and the decision of the Appellate 
Court was afterwards confirmed by their 
Lordships of the Privy Council: ' 

So the argument that has been addressed 
to us by the appellant does not carry. with 
it anything like the same force as it would 
do if ithad come to me as a new point free © 
from any past experience of my own. In 
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7 my judgment ifthe ‘High Court’ consider-~ 
` ed that tiierely” four instances older than” 


seventeen years were ‘Sufficient in the ' 


_ Halai ‘Memon case (8) thei the present © 


three instances are amply sufficieut in the - 
presént case. 


Accordingly, in the view I take, the main ` 


' arguments: that have been přesented tò 


us by the appellant that the instances | 
were insufficient and that they were not of 
sufficient antiquity, fall to the ground. ` 
Speaking’ generally, the litigants here have’ 
had the ddvantage of two careful judg- 
ments from leartied Hindu J udges, who 


| are particulary acquainted with matters” 


affecting the Hindu community. Having 


_ ‘read those judgments, I see no reason what- 


éver to arrive at 4 different conclusion in 
second appeal from that which the lower 
Appellate Court has arrived at. 

I will only'add in conclusion that, quite 
apart from the custom ds to succession 


which I have dealt with, there was a. 


totally different custom set up in the Trial 
Court, viz., that the marriage of a child wife 
was not completed and was not legal until 

a certain céremony called chuda vidhi had - 
aes place. That custom was advanced 
by the defendant and if proved would 
have negatived the right to the plaintiff, 
for id that’ tase the marriage would not 
havé been validly cormpleted. | The learn- 
ed Trial Judge found that the custom was 
not proved, and’ there is tio appeal to us 
as regards that finding. I’ may express a’ 


- “hope “that if this case is reported on the. 


question’ of the’ custom of this particular 
caste, it’ will nòt be overlooked’ that there 
isa careful and interesting judgment from 
the Trial J uidge. om this ‘alleged custom of 
chuda ‘vidhi. In the course of that, he 
discusses not only the allegéd custom but 
enters. at length into the détails of the cere- 
monies of marriage in that caste and to 


‘some éxtent amongst ` Hindus ` generally. 


"That ‘patti¢ular judgment does not concern 
méas ad udgé in the present case, but as an 


‘individual, I have read it'and read it with . 
‘intérest; and I hope othérs who take an 


interest in these poin‘ $ which: arè ofso- 
great - ‘importante’ to the large communi- 
ties in this land, and which ought to be 
definitely and clearly settled will also read it, 

In the result, I would dismiss this appeal : 


with costs. l 
| Faweett, J.—I concur'in dian et 


‘the appeal with costs. The learned Judges 
in fhe two lower Courts have ohviously 
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borne in mind the aa canons that 
govern the`prooť ofa special custom, such 
as that set up in this case, and no error 
of law has, in my opinion, been established 
which would justify our interference in 
second appeal, 

“| endorse the remarks of my learned 
brother as regards the great care which 
thelearned Trial Judge has shown in dealing 
‘with the voluminous evidence, and it is ap- 
‘parent that he has adopted a proper stand- 


ard of proof in regard to the instances 


adduced in support: of the alleged custom. 


Jt’ does not necessarily fullow that many 
.of ‘these instances, which he h lds not 


satisfactorily proved, have not really occur- 
red: andthe mere fact that only seven 
have ‘survived the tests that he submitted 
them td, does not involve the necessary 
consequence that there areonly a few in- 


- stances ofthe kind alleged | which have 


really happened: © 

As regards the point that none of these 
instances go beyond some thirty or forty 
years, I agree with what my learned bro- 
ther has said, and think that, in the cir- 
cumstances which he has referred to, itis 
unlikely that documéntary or other evi- 
dence of more ancient instances should be 
available in cases of this kind. J think 
the intances show sufficient gronnd for 
presuming that this is nota mere custom 
er practice of recent- date, but: that it has 
thus come down’‘from ancieht times. It also 
is a' custom that obviously has a. large 
amount of-reason to support it. I think 
that.the finding of the lower - Appellate 
Court on this question of custom is one 
that must be. accepted by us in second 
appeal, and-that there is no legal ground 
for our refusing: ‘to do so. 


Z. K: . A ppeal dismissed, 


LAHORE HIGH COURT. 
MiscELLANEOts Erest CIVIL APPEAL 
"No. 756 or 1923. 
November 22, 1924. 
Py esent:—Mr. Justice Harrison and 
_ Mr. Justice Campbell, < 
BULAKT MAL AND ANOTHER—~ 
i AN 
sus. ; 
“GHAMBU NATH AND: eras 
i RESPONDENTS, ~ 
Probate and Administration Act (E of 1881), 8. Ya 
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—Applicant not qualified—A ppeal— Objection, whe- 
ther can be taken. 

Where. a grant of Letters of Administration is revox- 
ed by the Court on the application of a, person who is 
not qualified to make an application for revocation, 
the respondent having taken no objection to the main- 
tainability of. the application, the order revoking the 
grant, cannot be disturbed in appeal unless and 
until it is shown that on the merits it is wrong. The. 
objection that the’ applicant-was ‘not qualified to 
. make an application for revocation cannot be eee 
for the first time in appeal. 

First appeal from an order ofthe. Dis- 
trict J Tops Lahore, dated the 19th Feb- 


ruary, 1923. 


Messrs. Badri Das ana Tir i Ram, for: 


. the Appellants. . 

Messrs. Durga Das and. Nawal aa A 
for. the Respondents. 

ae UDGMENT.—One Bulaki. Mal are 
senting himself to be a creditor and mort- 


gagee of Nibahu Ram, deceased, applied. 


for Latters of Administration to his estate. 
He did: not implead Musammat Ananti, 
Musammat Gian Devi, or Shambu Nath. 
After the Letters hed ‘been granted these 


three persons. presented an , application’ 


. -BULAKL, MAL v. SHAMBU; NATH; 
Letters of a ae a n, application for 


4 


under s.:50 of Act V of 1881 for the revo- 


cation of the Letters of Administration. 
objection was taken, before the District 


Judge to the competency of these persons. 


to, make the application for revocation, and. 


on the, merits, the learned. District J udgs 


held that there had been concealment.of a 

‘material character, which made, it neces- 
sary that he should accept the: ‘application 
and revoke the grant. 

Bulaki Mal now appeals and a Cross- 
appeal has been put in arising out. of the 
proceeding gs which gave birth “to the appli- 
cation for Letters of Administration. Mr. 

Tirath Ram. has ufged very vigorously 
and. has supported “his contention with 
ample, authority, that the’ petitioners, inas- 
much as. they ‘did not allege any. interest, 
in, the property of the deceased Nibahu 


Ram, ‘were not entitled to present the appli- 


cation in the sense that the Court was not 
bound, to entertain their application and 


this position is made clear. in: Sri Gobind. 


Prasad v. a a (1) Gopal Chandra 
Bose y. Asutosh: Bose (2), Kalajit Singh v. 
Parmeshar Singh (3), In the goods of. Ka; 
mineymoney Bewah (4). Mr. Tirath Ram 
has, also contended that on the: merits the 
order ‘of the, District Judge is not. correct. 

(1) 9 Ind. Cas, T 14 C. W. N. Il. 

(2). 20, Apa. © F 

a 39 Ind? Cas. 573; PPL, W. 308, 
(4-2 21,0, 697;-10-Ind. Deo. (n 8) 1095; 


: af 


No. 


moved before ` 


t 
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Now, the first. objection was not- taken at 
the. earliest stage of the proceedings and as 
laid down in Mayho v. Williams (5), an ob- 
jection of this nature.to be sustained must 
be takeusat once. 

‘Whatever may be the position of the 
Court regarding the application ` in the 
sense that it is “fully justified in rejecting 
an application made by a person who has 
claimed no interest, the question ‘here 
arises is whether when the Court has failed 
to realise the situation and has acted’ on 
an application, which migat have been: 
dismissed in limine, and has. found good 
reasons, and more especially’ suppression 
of material facts, which justify it in revok-- 
ing the grant, that order is to be set 
aside on the technical ground that, had an. 
objéction | been ‘taken at the outset, the 
Court ‘would possibly haye ejected the 


"application. We are of opinion that once. 


a Court ‘has functioned, even if the 
application was made by a person -not 
fully qualified, the order must stand unless 
it can be. shown to be wrong on the 
merits. It is true that in Sarat Sundari 


‘Barmani v. Uma Prosad Roy Chowdhry (6), it 


was laid down that ‘the Court: must be, 
it can take action under 
this section and. that under no circum- 
slances can the Court take action, on its 
own motion, Be this as it may, what we 
have to sée here is whether the finding. 
come toon anenquiry started on a ‘peti- 
tion irregularly made and not. objected to 
at thé time must’ be, quashed, We think 
not, We areof opinion that oncea Court 
has functioned: on an, application of: this 


- kind which was, strictly speaking, not com- 


petent, or rather which could have been 
rejected as being made by an unqualified 
person, that order’ must stand unless and 


until it is shown that on the merits itis 


wrong. 
On examining the facts we are ofopinion 
that the applicant, clearly misrepresented. 
facts in the sense that he suppressed ` 
necessary information ‘and led the Court 
to come to coneclusi6ns, which he must 
have ‘known, it would - not reach had it 
been “put in possession of all available 
material. ` 
We, therefore, dismiss the appeal with 
costs. * 
' Z, K. Appeal dismissed, 


" (8) (1870) 2 N. W. P. H. CO, R. 288, 
| (6) 31-0. 628; BO W. N, 578. 
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-CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2390 
i ` oF 19214, 

March 26, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
. and Mr. Justice Cuming. 
UPENDRA NATH JANA AND anoTHER-— 

DEFENDANTS——~A PPELLANTS 


VETSUS 
Srimatt SHIBADASI DEBI—PLAINTIFE— 
RESPONDENT. 

Hindu Law — Alienation by widow- Necessity, 
absence of—Alienation, whether void or voidable. 

An alienation by a Hindu widow without legal 
necessity is voidable and not void and until the 
reversioners (including in that term the Crown, if 
there are no reversioners) decide to avoid itor to 
treat it as a nullity; it stands good. [p. 899, col. 1.] 

Collector of Masulipatam v. Cavaly Vencata 
Narrainapah, 8 M. I. A. 529; 2 W. R. P, C.61; 1 Suth. 
P.C. J. 476; 1 Sar. P. ©. J. 820; 19 B.R. 631, Deo 
Nandan Pershad v. Udit Narayan Singh, 23 Ind. Cas. 
298; 18 OC. W. N.910 and Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi, 34 C 321: 5 0. L. J. 334; 11 C. 
W. N. 424; 9 Bom. L R 602;17 M. L. J, 154; 2 M.L. 
T, 133; 4 A. L. J. 329; 34 I. A. 87 (P C.), referred to. 


Appeal against a decree of the Third 
Additional District Judge, 24 Perganahs, 
dated the 17th of November 1924, affirming 
that of the Munsif, Third Court at Alipur, 
dated the 8th of November 1922. 

Sastri Brojolal Chakravarti and Babu 
Paresh Chandra Mitra, for the Appellants. 

Messrs. Amarendra Nath Bose, Kshetra 
Mohan Ghose and Bahu Mahendra Nath 
Ghose, for the Respondent. 

JUDGMENT. 

Cuming, J.—In the suitout of which 
thisappeal has arisen the plaintiff sued to 
eject the defendants from a plot of land, 3 
cottas and 14 chhataks in area, on the follow- 
ing allegations. The property in question 
belonged to one Kedar Nath Banerjee who is 
now dead and on his death it devolved on 
his widow Khiroda Sundari Kedar had 
three daughters, Amritamoyi, Mrinalini and 
Paribala. On the 5th September 1915 
Khirocla sold some 5 coftas of land which 
included the land in suit to her daughter 
Paribala. Khiroda died in November 1916. 
Paribala sold the land on the llith October 
1919 to one J. C. Banerjee and he sold the 
land to the present plaintiff on the 31st 
August 1920 and now seeks to eject the de- 
fendants on the ground that they were on 
the land without any lease. It will appear 
that in 1322 this land was let out to Shama 
Baisnabi the predecessor-in interest of the 

defendants for four years. The defence in 
tlecase was that Khiroda having a limited 
ostate of a Hindu widow the sale to her 
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daughter Paribala could not extend beyond 
her own lifetime and that the revérsioners 
Mrinalini aud Amritamoyi had given 8 
lease of the property to the defendants and 
hence the reversioners had avoided the sale 
to Paribala. The Court of first instance 
held that the defendants had not proved 
that they were tenantson the land under 
Mrinalini. and Amritamayi. It also held 
that no notice to quit was necessary and 
decreed the plaintiifs suit. Before the lower 
Appellate Court two points were argued. 
The first point is with regard to the notice to 
quit and the second point is regarding the 
plaintiff's title The learned District Judge 
decided both these points against the ap- 
pellants. He held that no noticé to quit 


was necessary and secondly, that the sale to’ 


Paribala was good béing voidable and not 
void and could only be challenged by the 
reversioners and that the reversioners did 
not challenge the same: and hence he dis- 
missed the appeal. 

On appeal to this Court two points have 
been argued. The first point is that thé 


learned Judge is wrong in holding that it 
“was only the reversioners who could chal» 


lenge the validity of the sale by a Hindu 
widow after her death and in support of this 
contention the learned Vakil has relied upon 
the case reported as Collector of. Masuli- 


. patam v. Cavaly Venkata Narrainapah (1). 


The passage on which he relies will be 
found at the bottom offpage 550* of the report 
where their Lord&hips stated: “It is ad- 
mitted on all hands,.that if there be col- 
lateral heirs of the husband, the widow can- 
not of her own will alien the property 
except for special purposes. For religious 
or charitable purposes, or those which are 
supposed to conduce to the spiritual wel- 
fare of her husband, she has a larger power 
of disposition than that which she possesses 
for purely wordly purposes. To support an 
alienation for the last she must show 
necessity. On the other hand, it may be 
taken as established that an alienation by 
her which would not otherwise be legiti- 
mate, may become so if made with the con- 
sent of her hushand's kindred. But it 
surely is not the necessary and logical con- 
sequence of this latter proposition that in 
the absence of collateral heirs to the 
husband, or on their failure, the fetter on 
the widow's power of alienation altogether 
(D8 M. I A. 529; 2 W. R. P. £ 61; 1 Sutle P. C. J, 
478; 1 Sar P O. J. 2 19 Ę: R 681. l 
*Page of 8 M, L Awe {id /. 
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drops” and from this passage the learned 
Vakils ask usto hold that the alienation 
by a widow which is not for legal necessity 
or for. any of the purposes allowed by the 
Hindu. Law is void and can be challenged 
by a third party. What was decided in 
that case was that the Crown in default of 
Other heirs was in the position of rever- 
sioners and itis not an authority for the 
proposition that a person who is not a 
reversioner or in the position of a e- 
versioner ean challenge the validitv of an 
alienation by a Hindu widow. On the other 
side there are a numberof decisions direetly 
onthe poiut, I may first refer to the case of 
Deo Nandan Pershad v. Udit Narayan 
Singh (2), where this particular, point has 
been directly decided and wheré it is held 
that an alienation without legal necessity is 
voidable and not void and until the rever- 
sioner (including in that term ‘Crown’ if 
there is no reversioner) decided to avoid it 
or to treat itasa nullity, it stands good. 
In that case the alienation in question was 
asale. A reference may also be made to 
the case of Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (3). -Their Lordships therein 
dealing with the question of estate ofa Hindu 
widow stated that a Hindu widow is not a 
tenant for life, but is owner of her husband’s 
property subject to certain restrictions on 
alienation and subject to its devolving upon 
her husband’s heirs upon her death, but that 
she may alienate it subject to certain 
- conditions being complied with; that her 
alienation is not, therefore, absolutely void 
but itis prima facie voidable at the elec- 
tion of tbe reversionary heir aud that he 
may think fit to affirm it, or he may at his 
pleasure treat it as a nullity without the 
intervention of any Court. Iam, therefore, 
‘of opinion that the law as stated by the 
learned District Judge is correct. 

The next point that the learned Vakil 
urged is that it was the case of the defend- 
ants that they were tenants under the two 
reversioners and that the Trial Court was of 
opinion that these two ladies Amritamoyi 
and Mrinalini were not reversioners and 
that, therefore, it did not properly consider 
the question as to whether the defendants 
had or had not taken the lease, from the 
ladies, No doubt the learned Munsif had 
apparently held that Amritamoyi and Mrina- 


(2) 23 Tad, Cas. 299; 18.0. W. N. 944. 

(3) 310. 323: 50. L. T9334: 11 0. W. N. 424; 9 Bom. 
LR. 17M. LJ. 1542 MG. T 133; 4A. LJ, 
329; 34 I. A. 87 (P, 0). 
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lini had no title in the suit land and to 
tht extent his decision is not correct. But 
inJependently of whether these ladies had 
or had not a title to the land in suit he 
had apparently decided that the kabuliyat 
on which the defendants relied was not a 
genuine document and it does not appear 
that this finding was challenged in the 
Court of first appeal. No reference what- 
ever is made to this part of the case in the 
judgment of the lower Appellate Court. 


For these reasons the appeal fails and is: 


dismissed with casts. 
The respondent will be entitled to his 
costs of the preparation of the paper-book. 
Greaves, J.—-I agree. 
ZK. Appeal dismissed. 


kandhanana anan nanang 


ALLAHABAD HIGH COURT. 
Suconp Crvin Aprrwau No. 1138 oF 
1923. 

April 30, 1925. 

Present: —Mr. Justice Sulaiman. 
DHUNDE CHAUDHRI—Puarntire— 
APPELLANT 
VETSUS 
Tus MUNICIPAL BOARD AND OTHERS— 
DEFENDANTS —RESPONDENTS, 

U. P. Municipalities Act (II of -1916), ss. 178, 180, 
318, 82!—Notice of intention to erect building— 
Refusal of sanction---Remedy—Apveal to District 
Magistrate —-Injunction restraining Municipality from 
interference, suit for, maintainability of. ; 


A refusal by a Municipality to sanction the erection 


of a building under s 180of the U. P. Municipalities 


Act cannot bẹ held to be ultra vires. The only 
rəm>dy of a person who feels aggrieved by such 
rafisil is to app:al to the District Magistrate under 
s. 319 of the Act. If the order of-ths Municipality 
is illegal the District Magistrate can be assed to 
rafer the point to the High Court. Where, however, 
the District Magistrate confirms the order of the 
Municipality the order becomes final and cannot be 
questioned in any -othər manneror by any other 
authority by virtue of the provisions contained in 
s. 321 of the Act. 

A suit, therefore, by a person who has been refused 
permission hy a Municipality to erect a building for 
fin injunction restraining the Municipality from 
interfering with the plaintiff's construction of the 
building is not maintainable by virtue of the pro- 
visions of s, 321 of the U. P. Municipalities Act. 

Second appeal against a decree of the 
District Judge, Jhansi, dated the 12th of 
April 1923 i 

Dr. N.C. Vaish, for the Appellant. 
Mr. K. Verma, for the Respondents, 


JUDGMENT.—This is a plaintiff's ap- 


er 


an 


"to be ultra vires, 
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peal: arising out ofa suit for an injunction 
restraining the Municipal Board of Kunch 
from interfering with the plaintil’s con- 
struction on a certain piece of Jand The 
plaintiff had given notice under s, 178 of 


the Municipalities ‘Act to the Municipal 


Board for sauetion to build upon if. 

The Municipal Board for 1easons which 
are not nraterial to consider refused to grant 
sanction to build upon this piece of land. 
The plaintiff feeling himself aggrieved by 
that order appealed tothe Distrist Magis- 
trate who confirmed it’ 
` He then instituted the present suit and 
alleged that the land on which he wanted 
to build being his own land and not astreet, 
the Municipal Board had no right to refuse 
permission or prevent him from building 
upon it, The Municipal Board took up the 
position that the land was in fact a street 
within the meaning of the Act and also 
that they had full power to refuse the 
sanction and, 
het under s: 321 of the Municipalities 

ct 

The Court of ‘first instance dismissed the 
Bait on the ground that the land is. a street 
within the meaning of the definition of 
that word given inthe Act, and also that 
in view of s. 32l ofthe Act the claim was 
not maintainable. The lower Appellate 
Court has confirmed that decree on the 
ground that the land in dispute is a street 
within the meaning of the Act, It seems 10 
me thatit was quite immaterial to consider 
whether the land belonged to the plaintiff 
or. not and whether it was a street within 
the meaning of the Act. Under s. 87 of 
Act 1 of 1900, there was 


refuse to sanction the erection or re-erec- 
tion of a building. That proviso has been 
cut out from s. 1 80 of the new Act which 
corresponds with the old s. 87. A refusal 
to. sanction, therefore, cannot now be said 
A notice. unders. 178 
had_ been given, by the plaintiff. It was 


_ nowhere suggested that such a notice was 
“not necessary. 


Notice under s. 178 having 
been. given, the Municipal Board exercised 
its. discretion under s. kO of the Munici- 
palities Act of 1916-in refusing to sanction 
the building. The plaintiff's only remedy 
if he felt aggrieved by that order was to 
appeal to the District Magistrate under 
s. 318. Ifthe order of the Municipal Board 
was illegal he might have asked the Dis- 
trict: Mogisizate to refer the point to the 


~ 
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therefore, the claim was . 


a proviso’ 
which limited the power of the Board to. 


Ate (88:1: O; 1925] 
High Court. This was not done. The Dis-’ 
trict Magistrate has confirmed the order of 
the Board. That order is now final and 
cannot be questioned in any other manner 
ór by any other authority. Section 321 is 
quite clear on this point. The only relief 
whieh the plaintiff claimed is”a relief for 
an injunction restraining the Municipal 
Board from interfering with his construc- 
tion. itis obvious that in substance he 
wants the refusal to grant the sanction. to 
be setaside hy a Civil Court. A suit of this 
nature is not maintainable. 

I may mention that there was no relief 
claimed as regards the title to the land or 
the character of the plaintiff's, possession. 
overil. As the suit fails on the preliminary 
point, all questions of title will, of course, 
remain open. -` 

The appeal is accordingly dismissed 
with costs including fees on the higher 
scale. 


Z. K. Appeal dismissed, 
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OUDH JUDICIAL COMMIS- 
SICNER’S COURT. * 
MISCELLANEOUS SECOND APPEAL No. 8 oF 1925, 
May 7, 1925. 

Present :—Mr. Dalal, A. J. C. 
JAGAT SIN GH—Dtrex pant—APPELLaNT 
FETSUS 
BIKRAW SINGH AND ANOTHER— 
PLAINTIFRFS— RESPONDENTS. 

Hindu Law—Ądoint family—Sale by father— Suit by 
son to challenge sale—Plaint, allegations m—-N ecessity 
-Antecedent debt-- Burden of proof. 

Where a Hindu son sues to set aside a sale of 
family property -by. the father on the ground of want 
of legal necessity or of the payment of an antecedent 
debt, it is not necessary for him to allege that the 
debt which has. been paid off was contracted by thé 
father for purposes of immorality or was illegal or 
was of an illusory character. It is for the purchaser 
to prove that the.sale took. place for legal necessity 
or for the payment of an antecedent debt. 


‘Appeal against an order of the Fourth | 
Additional ‘District Judge, Lucknow; dated 
the 15tli No oem ber 1924, reversing that of: 
the Subordinate ` Judge, Mohanlal ganj, 
Lucknow, dated the 27th August 1928. 

Mr. M. Li. Khandalwal, for the Appel- 
lant. 

Mr. P. ÉE. Varma, for the Respondent. 

JUDGMENT.—This i ig an appeal from 
a remand order of the lower Appellate 
Court. Unfortunately the remand.’ order: 
was rendered necessary by the terms of, 
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the judgment of the First Court. Hindu 
sons sued to set aside asale by the father 
on the ground of want of legal necessity 
or of the payment of an antecedent debt. 
This was quite a correct position to take up. 
It was not the duty ofthe Hindu sons to 
allege that the debt was contracted by the 
father for the purposes of immorality or 
was illegel or was ofan illusory character. 
The learned Judge of the Trial Court has 
mixed up the consideration, of a private 
sale with those of a public sale under which 
property passes out of the family on a suit 
for sale. ; 

The aprellant's learned Counsel argued 
_ that the Trial Court has considered how 
the consideration of the sale-deed is made 
up and held that the items of, considera- 
tion went to pay antecedent debt. I do 
not agree. There is no such finding of the 
Trial Court. The-Trial Court did consider 
the items of consideration but left the 
matter hanging half way. There is no 
specific finding that the consideration was 
made up of items which went to pay an- 
tecedent debts. The lower Appellate Court 
wis cörrect in confining his attention to the 
one finding of the Trial Court to. the follow- 
ing effect:—- ` ; 

“I hold that plaintiffs after admitting that 
the sale-déed in suit was not contracted for 
illegal orimmoral purposes, and the con- 
sideration of the sale was not of an illusory 
character, cannot maintain this suit as the 
property was passed to third persons.” 

This is not a correct view of law when 
there has béena private sale, It is for the 
purchaser to prove that the sale took place 


out of legal necessity or for the. payment. 


of antecedent debt. wi 

1 desireto make this point clear because 
the Trial Court must inquire into it over 
again. If the defendant succeéds in prov- 
ing that the consideration was made up of 
items used forthe payment of antecedent 
debt he would be entitled to resist the 
claim. of the ‘plaintiffs. What the lower 
Appellate Court has done is to sét aside the 
finding quoted ‘by me above and not any 
other portion of the reasoning of the judg- 
ment of the Trial Court. Only Issue No. 6 
has been decided though the Trial Court 
has touched other issues unadvisedly in his 
judgment. It may be repeated that only 
Issue .No. 6 is decided in favour of the 
plaintiffs and no other issue. 

I dismiss this appeal with costs. 

“H. K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONZR’S COURT. 
Second {Jivin APPEAL No 155-B or 1923. 
October 9, 19 4. 

Present :—Mr, Kotval, A. J. ©. 
CHIMNAJI—PLAINTIFF—ArPELLANT 

VETSUS : 
SONAJI AND OTHERS —DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, 8—Limitation Act (IX of 1908), Sch. I, Art. 181— 
“The day fixed,” meaning of—Application for final 
decree—Period for payment, extension of—Papers 
ordered to be filed—Fresh application— Limitation. 

Tha words “the day fixed” in sub-r, (2) of r. 3 of 
O. XXXIV of the C. P. C. refer tothe day fixed 
under the preceding sub-rule and donot include the 
day to which payment may be postponed under the 
proviso to the rule. [p. 902, cols. 1 & 2.] 

Where an application for a final decree is made 
within time and it is ordered to be filed as time for 
payment has been extended, the order cannot be 
construed as amounting to a dismissal of the applica- 
tion. [p. 902, col. 2.] 

Any subsequent application for the making of the 
decree final on default of payment within the time 


extended is meant only for the purpose of continuing . 


the proceedings on the original application and “is 
not governed by, Art. 181 of Seh. I of the Limitation 
ti un there is no limitation provided in respect of it. 
ibid. : 

Appeal against a decree of the Addi- 
tional District Judge, Amraoti, dated the 
lOth February 1923, in Civil Appeal No. 
210 of 1922. 


Mr, M. Gupta, for the Appellant. 
Mr. R. R. Jaywant, for the Respondent. 


JUDGMENT. —On the 2lst November 
1914 a preliminary decree for foreclosure 
was passed in favour of Chimnaji plaint- 
iff-appellant against Sonaji and three 
others, defendants respondents. On the 8th 
September 1915 the plaintitt-applied for a 
final decree. Notice was issued to the 
defendants and on their application the 
time for payment was extended till the 
Tth January 1916. The papers were ordered 
to be filed. No payment having been made 
the plaintiff applied again for a final 
decree on the 9th March 1916 and- time 
was again extended till the 19th Novem- 
ber 1916 the papers being again ordered 
to be filed. On 17th November 1920 the 
plaintiff again applied for a final decree. 
The Trial Court dismissed the application 
as time-barred under Art. 181, First Sche- 
dule, Limitation Act, as it was made more 
than three years after the 19th November 
19.6. The lower Appellate- Court having 
confirmed the order of dismisgal, the. 
plaintiff has filed this second appeal. 
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Order XXXIV, 1, 3, First Schedule, 

“(1) Where, on or before theeday fixed, 
the defendant pays into Court the amount 
declared due as aforesaid, together with 
such subsequent costs as are mentioned 
in r. 10, the Court shall passa decree, 

(a) ordering the plaintiff to deliver up 
the documents which under the 
terms of the preliminary decree he 
is bound to deliver up, and, if so re- 
quired. 

(b) ordering him to transfer the mort- 
gaged property as directed in the 

- said decree, and, also, if necessary, 

(c) ordering him to put the defendant in 
possession of the property. 

(2) Where such payment is not so made, 
the Court shall on application made in 
that behalf by the plaintiff, pass a decree 
that the defendant and all persons claim- 
ing through or under him be debarred 
from all right to redeem the mortgaged 
property and also, if necessary, ordering 
the defendant to put the plaintiffin posses- 
sion of the property: 

Provided that the Court may, upon 
good cause shown and upon such terms 
(if any) as it thinks fit, from time to 
time postpone the day fixed for such pay- 
ment. 

(3)- On the passing of a decree under sub- 


©. P.C, provides: 


r. (2) the debt secured by the mortgage. 


shall bé deemed to be discharged.” 

The Trial Court’s view is that the words 
“the day fixed” include_also the day to 
which the time for payment has been ex- 
tended and consequently a fresh applica- 
tion by the plaintif is necessary after 
the expiry of the extension. The lower 
Appellate Court's judgment does not dis- 
cuss the view. It assumes that if Art. 181, 
First Schedule, Limitation Act, applies the 
application is barred. 

In this Court the plaintiff's Counsel 
does not dispute that Art. 18L applies 
but he contends that even if that Article 
applies the refusal to pass a final decree 
on the ground of limitation is not justified. 
On the defendants’ behalf itis urged that 
the order granting extension till the 19th 
November, 1916 amounted to a dismissal of 
the application for final decree and a fresh 
application within3 years from the above 
date was necessary. 

The Trial Court’s view does not appear 
to be carrect. Thewords ‘ the day fixed” 
refer tq the day fixed under the preceding 
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rule and if the rule had intended to refer 
also to the day to which payment was 
postponed under the proviso which comes 
later it woul have done so expressly. 

Tie plaintiff had applied under 0. 
AXKIV, r.3 on the Bih September. 1915. 
"tius application was within the period 
of limitation. prescribed by Art. 181, 
Unless postponement of the day fixed 
amounted to dismissal of the applicatien no 
second anplication was necessary, Neither 
the postponement which was an indul- 
gence granted to the defendants nor the 
filing of the papers should be constrned 
asa dismissal of the application The ap- 
plication must he deemed to have remain- 
ed pending for final orders andthe Court 
to have postponed the passing of such 
orders. No further application for a final 
decree was necessary andif any subsequent 
application was required it was only for 
the purpose of continuing the proceeding 
on the original application which had been 
susnended. Such an application is not 
governed by Art. 18l and there is no limita- 
tion in respect ofit. It is objected. that 
if thatis so the plaintiff can come in an 
indefinite time after his first application. 
But this may be avoided by the Court 
fixing some date falling after the ex- 
piry of the extension for further proceed- 
ing on the application instead of filing 
the papers. Ifthe plaintiffthen failed to 
appear and prosecute his application it 
might be dismissed. 

For the above reasons the plaintiff’s ap- 
plication is not barred by limitation. The 
appeal is allowed with costs The case is 
remanded to the Trial Court to be dispos- 
ed of in accordance with law. 

Z. K. Apeal allowed, 


LABORE HIGH COURT. 
SeconD Civin APPraL No 2445 or 1921. 
December 9, 1924. | 
Present:—Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 
GANGA RAM AND ANOTHER— DEFENDANTS 
—APPEI LANTS 
Versus 
Musammat INDI AND ANOTHER—- 
PLAINTIFFS— RESPONDENTS. 
Custom—-Succession— Ancestral property—dJats of 


Khurchanpur, Tahsil Ambala—-Daughters v. collaterals 
of 6th degree—Burden of proof. 


~ 
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Amongst Jats of village Khurehanpur iu the 
Ambala Tahsil, the burden of proving that collaterals 
of the 6th degree exclude daughters from succession 
to ancestral property is on. the collaterals, 

Amongst Jats of the Ambala District the collaterals 
of the 6th degree do notexclude daughters from 
succession to ancestral property. 


‘Second appeal from‘a decree of the 
District Judge, Ambala, dated the 17th 
Angust 1921, affirming that of the Junior 
Subordinate Judge, First Class, Ambala, 
dated the 2lst March 1921, 

Mr. Gopal Chand, for the Appellants. 

Syed Mohsin Shah, for the Respondents, 


J UDGMENT.—This isa second appeal 
“Supported by a certificate, the custom in- 
volved being whether amongst Jats of 
vilage Khurchanpur in the Ambala Tahsil 
daughters exclude collaterals of the 6th 
degree from succession to ancestral pro- 
perty. 5 

The -Trial Court placed the onus upon 
the collaterals, and the learned District 
Judge held, that the onns had been rightly 
placed, and secondly, that it had not been 
discharged. 

Before us both these points have been 
argued. The entry in the published Custom- 
ary Law of the Ambala District as a 
whole is to the effect that “the commonly 
received custom for all tribes except Sayads 
aid some Rains is to exclude ‘the daughter 
wherever collaterals can be traced up to the 
great-great-grandfather,” i, e., that the col- 
laterals in the 4th degree and no further 
exclude the daughter, It is' stated that 
both Jats and Gujars were inclined to go 
still further and to say thatthe daughters 
_ never succeed, the land going to the pro- 
prietors of the patti rather than to the 
daughter, but the compiler of the work, 
Mr, Whitehead, held that while these views 
represented the feelings of these two com- 
munities it was doubtful whether there was 
any actual custom to this effect. 

Counsel for the defendants-appellants re- 
lies onan entry in a vernacular document 
which is described in the heading as a 
copy of the “Riwaj-t-am of Ambala” and 
no more.’ There the reply of the Jats is 
shown as being that collaterals un to the 
7th degree exclude danghters. A Jong list 
of so called instances follows, every one of 
which is to the effect that the .daughter in 
the particular ‘ase excluded the col- 
laterals. 

Counsel for the respondents has put 
forward the ingenious theory that the 
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instanées show that the main entry contains 
a clerical error and should be to the effect 
that collaterals of the 7th degree do not 
exclude daughters, f 

Thi: is possible, but this'vernacular entry, 
whatever it may represent exactly, is sup- 
ported by no instances and is opposed to ` 
the Customary Law of the district pub- 
lished by Government and complied by 
the Settlement Officer. Itis possible that 
there may have been some separate vernae 
cular compilations for the different Tuhsils, 
but the document is not shown_as refer- 
ring to any particular Tahsil and nobody 
has been able to throw any light upon the 
matter. if 

Counsel forthe appellants urges that this 
vernacular document must be accepted as 
against the clear statement in the Custom- 
ary Law of the district and is sufficient 
in itself, unsupported by instances or rather 
supported only by instances which contra- 
dict it, to shift the burden of proof from 
the collaterals to the daughter. We think 
not, and we are of opinion that the burden 


was rightly placed upon the collaterals. 


The evidence produced by these collaterals 
is not, in our opinion, of any value. 

We, therefore, dismiss the appeal with 
costs, and find that it is not- established 
that collaterals in the 6th degree exclude 
daughters amongst Jats of the Ambala 
district. 


s. D. Appeal dismissed, 


MADRAS HIGH COURT. 
Secosp Civit AppuaL No. 813 oF 1922. 
October 24, 1924. 
Present:—Mr. Justice Venkatasubba Rao, 
AVUGADDI JOGAMMA AND oTHERs— 
DEFENDAN18—APPELLANTS l 
VETSUS 
LALIAN POTHANNA— PLAINTITF— 
i RESPOND! NT. 

Part performance, doctrine of, applicability of— 
Unregistered agreement for consideration transje:ting 
property-Transferee, put in possession—Sutt by 1 ans- 
feror to recover possession of property, whether main- 
tainable. mi 

In consideration of defendant giving rp her claim 
to certain properties in the possession of ine plair tiff, 
the latter executed an unregistered agreement in 
favour of the former giving her the land in dispute 
and puther in possession of it. Some years after- 
wards plaintiff filed a suit to recover possession of the 

e 


` property from the defendant : 


a 
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. Held, that the doctrine of part performance applied 
pnd that the plaintiff was not entitled to recover the 
‘property. [p. 905, col. 1.] . è 
` Second appeal against a decree of the 
Court of the Subordinate Judge, Vizaga- 
pattam, in Appeal Suit No 97 of 1921, (A. 5. 
No. 41 of 1921, on the file of the District 
Court), preferred against the decree of the 
Court of the District Munsif, Yellamanchilli, 
in O. S. No. 134 of 1919. l 

Mr. P. Somasundaram, for the Appel- 
lants. 

Mr. Y. Suryanarayana, for the Respond- 
ent, 


JUDGMENT.—The plaintiff sues for 
the recovery of certain lands from the pos- 
session of the defendants. The Ist de- 
fendant is the sister of the plaintiff, She 
gave her daughter in marriage to him. 
The plaintiffs’ daughter was married to 
the 3rd defendant, a son of the lst defend- 
ant. The parties are thus very near rela- 
tions. The immediate oceasion for the suit 
was the death of the plaintiff's daughter, 
that is the 8rd defendant's wife. The 
plaintiff lost his mother when he was just 
an infant The Ist defendant who was 
his senior in age by over 20 years came 
over to her father’s house and began to 
look after and bring up her brother, the 
plaintiff. Shortly after, the plaintiff lost 
his father; and throughout the lst defend- 
ant brought him up, and it would seem 
that he was practically regarded as her 
child After the plaintiff grew up, he be- 
came the Village Munsif and was unable 
to manage his own land. The sons of the 
ist defendant cultivated the plaintiffs 
lands and generally had supervision over 
them. , This state of things continued till 


the plaintiff who was then 40 years of: 


age executed on the 18th April 1910 in 
favour of the Ist defendant what is termed 
a ‘puront’ oran agreement (Ex. 1). By this 
the plaintiff gave away to the lst defend- 
ant the suit lands and since the date of 
the document she has been in continuous 
and undisturbed possession. Misunder- 
standings having arisen, as pointed out 
owing to the death of the 3rd defendant's 
wife, the plaintiff has sued to recover the 
lands. The question to be decided is can 


the defendant rely upon Ex.I and resist the 
plaintiffs suit ? 


, Exhibit I is unregistered. Before deal- 
ing with the law on the subject, it is 
necessary fo notice another circumstance. 
Till 1910° all the parties appesr to have 
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lived together. Shortly before the ‘execu- 
tion of Ex. I, the lst defendant and her 
sons laid a claim to a portion of the pro- 
perty in the possession of the plaintiff on 
the ground that they had contributed by 
their labour to the acquisition and expan- 
sion of the property. In consideration of 
the defendants waiving their rights to the 
rest of the property, the plaintiff gave away 
the lands in dispute to the Ist defendant 
and executed Ex. I. The facts as l have 
stated are found hy the District Munsif, 
but on this part of the case the Subordi- 
nate Judge has given no finding. Under 
8. 103 and O CXLI, r. 24 of the C. P.O., I 
have considered the evidence of the re- 
cord and satisfied myself that the District 
Munsif has come to the correct conclusion 
on the facts. What then is the position 
of ‘affairs? The Ist defendant and her 
sons advanced some claims to the property 
in the possession of the plaintif.: The 
plaintiff agreed, in consideration of the 
defendants, giving up these claims, to 
transfer to the first defendant the lands 
now in dispute. There was thus a con- 
tract supported by consideration. So far as 
the other antecedent facts are concerned, 
namely, the looking after of the plaintiff 
by the Ist defendant, the cultivation’ of 
the plaintiff's lands by her sons these and 
other similar facts to which I have re- 
ferred, would not in law amount to con- 
sideration, as under s. 2 (b) of the Indian 
Contract Act it would be essential that 
any act done by the promisee should have 
been so done at the desire of the promisor. 
There is no proof that acts done by the 
lst defendant or her children were done 
at the desire of the plaintiff, and accord- 
ingly so far as these facts are concerned, 
they would not constitute a valid considera- 
tion for the contract, It is not necessary 
-to further dwell on this matter as I have 
pointed out there was a contract supported 
by consideration. 

Acting on Ex. I the Ist defendant took 
possession of the property and from 1910 
to 1919 when the suit was filed, she was 
in possession of the property and she still 
continues to remain in possession. What 
then would be the effect of the absence 
of a registered conveyance in favour of 
the lst defendant? Muhammad Musa v. 
Aghore Kumar Gangul? (|) is a direct 
. (t) 23 Ind. Cas. 930; 42 L A.1; 42 C. 801; 17 Bom.. 
L. R. 420; 2] ©. L. J. 231; 23 M..L. J. 518; 19 C. W. N 


250: 13 A. L. J. 229; 17M. L.T. 143; 2 L. W. 258; 
(1915) M. W. N. 621 (P. O). . 
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authority ón the point. Their Lordships 
ofthe Judicial Committee held that what- 


ever defects of form there might ‘have 
been’ in relation ‘to‘the compromise agree- 


ment -in question in that suit, were cured. 


by the conduct of the parties in continu- 
ally acting upon it. At page 6* their 
Lordships observed ‘thus: “For the points 
against opening up the transaction are 
manifold, and are in their Lordships’ opi- 
nion conclusive. The compromise had been 
acted upon by all the parties to it, and 
. by their successors-in-title from ithat date 
to this.. The suit was dropped, thé division 
of shares'of the property was made, and 
it may be said generally that from its date 
until the date of Khodajanessa’s death 
in the year 1890, and, indeed; from that 
date until the present time the ' property 
has been managed upon the footing of 
fhat division.” 
a suit, said Lord Selborne in Maddison v. 
Alderson (2) foundéd on such part per- 
formance the defendant is really ‘charged’ 
upon the equities resulting from the acts 
dènè in execution of the contract, and not 
upon the contract itself, Ifsuch equities 
were excluded, injustice of a kind which 
the Statute ‘cannot be thought to have 
had in contemplation would follow.” This 
Court gave effect to this principle in 
Vizugapatum Sugar Development Co. v. 


Muthurama Reddi (5), the learned Judges — 


referring to the fact of the ‘purchaser 
under the contract of sale being “in 
possession of the property, as part perform- 
ance of thè contract which would.take it out 
of the operation of the Statute. ; 

The point is concluded by authority and 
asa matter of fact the lower Courts es- 
pecially the District Munsif would have dis- 
missed the suit but for the circumstance 
that the then prevailing view so far as 
this Court was concerned was different. 
Inthe resalt, the judgment of '!the learn- 
éd Subordinate Judge is reversed and the 
second’ appeal is allowed and the suit -is 
dismissed ‘with‘costs throughout. 

OPON V | Appeal allowed. 
~ (2) (1883) 8. App. Cas. 467; 52 L.T. Q.B. 737; 49 L. 
T.-303; 31: W. R. 820: 47:J P. 821. 
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994) A.L R. (M) 271; 83 M.-L. T. 53; (1924) M. W. 
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CALCUTTA HIGH COURT. 
~APPLICATION IN THE MATTER ‘OF THE INDIAN 

.. Comtpantes Act VIL or 1913. 

: June 11,1925... 

Present:—Mr. Justice ©. C. Ghose. 

inre BHAGAT BROTHERS, Lro, 

l — (IN LIQUIDATION). . E 

' Companies Act (VII of 1918), s. 209—-Voluntary 
winding up—Jomt liquidator, appointment of, appli- 
cation for-~Recommendation of creditors—Discretion 
of Court--Extension of ‘time—Appointment, whether 
can be retrospective, on 
` When an application is made under sub-s. (2) of 
s. 209 of the Companies Act, the Court is not 
required to..register by a formal order the recom- 
mendation of the creditors of the Company as to the 
person to be ‘appointed as joint liquidator. The 
Court may or may not act under sub-s. (3) of s. 209 
on the resolution of the. creditors. The matter is 
entirely discretionary with the Court. Till, however, 
an order is made appointing a person to act as joint 
liquidator such person.cannot take upon hiinself the 
duties of a joint liquidator and the assumption of 
the duties of joint liquidator on the part of such a 
person does not give him any rights whatsoever. [p. 
907, col, 2.] 


In a proper case the Court has power to extend the. 


time for making an application for the appointment 
of a person as joint liquidator but the Court has no 
power to make an appointment with” retrospective 
éfiect. [ibid.] : 
Mr. W. W. K: Page, for Khardah Co, Ltd, 
Mr, Pankridge,for Mr. A. E P. Allan. © 
Mr. Westmacott, for Mr. S5; K. Day: 
“Mr Sushil Sen, for Messrs, Champalal 
Gunochandlal. | ; ' i 


JUDGMENT. —This is an application 
on behalf of the Khardah Company Limit- 
ed for an vurder that the appointment of 
A. F. P. Allanas a joint liquidator with 
Mr.S. K. Day of the Company known as 
Bhagat Brothers Limited at the same re- 
muneration as the said Mr. S. K. Day is 
receiving may be confirmed and ratified by 
this Court with retrospective effect from the 
4th July 1921. 

The facts shortly stated are as follows.’ 
By an extraordinary resolution passed at a 
meeting of the share-holders of Bhagat 
Brothers Limited held. on the 6th June 19?1 
it was resolved that the said Company be 
wound up voluntarily and that Mr. S. K. 
Day Incorporated Accountant be appoint- 
ed liquidator. Mr. Day convened a meeting 
of the creditors of the.said Company under 
the provisions of s. 209 of the Indian Com- 
panies Act and it was held on the 4th Jnly 
1921 when the following. resolution wag 


_ unanimously passed—“That this - meeting 


is of opinion that Mr. Allan “of Messrs, 


- Viney and Thurston. be appointed: and fail- 
ing. his «acceptance. Mr. Smith. -of. Messrs. 
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Norman Hamilton and Co., be appointed co- 
liquidator with Mr.S K. Day on the same 
remuneration as Mr. Day.” Mr. Allan ac- 
cepted theappoinment and thereupon enter 
- ed upon the duties of joint liquidator with 
Mr. Day of the said Company and since 
continued! so to act. It is stated that by 
inadvertance on the part of the petitioner 
` and other creditors of the Company no 
application was nade to the Court for the 
appointment of Mr. Allan as liquidator 
jointly with Mr. Day of the said Company 
and that the omission to do so was not 
discovered till the 5th May 1925. By an 
order madeon the 5th September 1921 on 
the application of Messrs. Day and Allan 
as liquidators of the said Company ascheme 
of arrangement forthe sale of the assets 
of the Company to one Ramkumar Bhagat 
in consideration of the payment by the 
said Ram Kumar Bhagat to the liquidator 
of a sum equivalent toa dividend of ten 
per cent. oa the amount of all admitted 
claims and dealing with certain other 
matters was approved of by the Court. It 
was notthen brought to the notice of the 
Court that no application had been made 
under the provision of s. 209 sub-cl. (2) of the 
Indian Companies Act for the appointment 
of Mr. Allan jointly with Mr. Day as 
liquidator of theabove Company. It appears 
“thatthe liquidation proceedings have been 
carried on jointly by Messrs. Allan and Day 
and that the costs of the liquidation of the 
Company up to the present time have 
amounted to a sum of Rs, 40,392-12-1] 
including a sum of Rs. 23,000 appro- 
priated and paid out ofthe assets on ac- 
count of their- remuneration by Messrs. 
Allan and Day as such liquidators, such 
sum being received by the liquidators in 
equal shares. Mr, Allan is desirous of 
retiring from business in India and he and 
Mr. Day called a meeting of the creditors 
of the Company on the 14th May 1925 
when it was brought to the notice of the 
creditors that Mr. Allan had not been ap- 
pointed by the Court as a joint liquidator. 
At the said meeting a resolution was adopt- 
edto the effect that the Khurdah Company 
Limited be instructed to make the necessary 
application to the Court to ratify Mr. Allin’s 
appointment as joint liquidator. The 
Khurdah Company Limited have, therefore, 
made the present application. 

The application is opposed by Mr. Sen 
on beb&lf of Messrs. Champalal Gunchandlal 
who 4re creditors of the Company and he 
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contends that no application under s. 209 
sub cl, (2) having been made for the ap- 
pointment of Mr. Allan as liquidator jointly 
with Mr. Dav, the Court has now no juris- 
diction to sanction such appointment with 
retrospective effect. — 

Formerly voluntary liquidations were 
sometimes run throngh by a liqui lator 
nominated by the Directors without regard 
to the wishes or rights of the creditors 
andto prevent this state of things happen- 
ing s. 188 of the English Companies Act 
which corresponds to s. 20% of the Indian 
Companies: Act was enacted. This section 
has established a new procedure giving 
the creditor greatly extended powers in 
regard tothe appointment of a liquidator 
in a voluntary winding up. Bythis section 
every liquidator appointed by the Company 
in a voluntary winding up must, within 7 
days after hisappointment “send notice by 
post to all persons who appear to him to 
be creditors of the Company” convene a 
meeting of creditors for a day not 
less than 21 days nor more than one 
month after his appointment and specify- 
ing the place and hour and must advertise 
notice of the meeting once in the Official 
Gazette and once in some local newspaper 
circulating in the district where the re- 
gistered office or principal place of business 
of the Company was situate. At this meet- 


ing the creditors are to determine whether 


an application shall he made to the Court 
for the appointment of any person in place 
of or jointly with the liquidator appointed 
by the Company and if the creditors so 
resolve an application may be made 
accordingly to the Court at any time 
not later than 14 days after the date of 
the meeting by any creditor appointed for 
the purpose at the said meeting. Under the 
Indian Companies Act provision is made 
that the Court may by order at any time 
extend the time for making an application 
such as is hereinbefore referred to for such 
period as the Court thinks proper. On 
such an application being made the practice 
in England is and (in my opinion it is 
desizable that the same practice should be 
followed here) to require an affidavit bv the 
liquidator appointed by the Company prov- 
ing that the meeting of creditors was duly 
convened and an affidavit by the Chair- 
man of the meeting stating the number of 
creditors present, the total amount of debts 
owing to them, the number of creditors 
voting for or against any resolution and 
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the totalamount of debts owing to them 
in each case and if a resolution for the 
appointment of a liquidator has -been 
passed whether there has been any solicita- 
tion on behalf of the person nominated. 

On the application being heard the 
Court may remove the liquidator appoint- 
ed by the Company and appoint another 
person or may appoint some person to act 
jointly with the liquidator appointed by 
the ‘Company or make such other order as 
having regard to theinterests of the credi- 
tors.aud contributories of the Company 
may seem just 

These being the provisions of the law on 
the subject, Mr Page who appears for the 
Khardah Company Limited has referred me 
to three cases in support of his application. 
The first is the case of In re Indian 
Zoedone Company (1) where the Court. in a 
case where there was a question whether 
the .sole voluntary liquidator had been 
_ properly appointed confirmed him in the 
office in. order that the question 
might be quieted. This was a case under 
sub-s. (2) of s. l4l- of the English 
Companies Act of 1862 which corres- 
ponds with sub-s,8 of s, 207 0f the Indian 
Companies -Act. In my opinien looking 
at the facts of thecase referred to it has 
no bearing upon the present application. 
The next case upon which reliance was 
placed by Mr. Page is that of In ve 
Sunlight Incandescent Gas Lamp Co. (2) 
where the facts were as follows: A Company 
went into voluntary liquidation and two 
persons Band M wereappointed liquidators, 
B having retired F was appointed liquida- 
tor in his place to act with M. M appli- 
ed for leave to take certain misfeasance 
proceedings but was opposed by F and 
‘thereupon the registrar made an order ap- 
pointing K additional liquidator to act 
jointly with M and F., Mr. Justice Wright 
held thats. 141 of the English Companies 
Act, 1862, was sufficiently wide to give the 
Court power to appoint K in the circum- 
stances set out. In mv opinion this case also 
has no hearing on the present application. 
Mr. Page's third case wasthatofInre dllison, 
Johnson & Foster Lid., (3) where the facts 
were as follows: One Birkenshuw was ap- 
pointed liquidator ina voluntary winding 


(1) (18847 26 Ch. D, 7@ 53 L.J. Ch. 468; 50 L. T. 
547; 32 W. R. 481. 

(21 (1900) 2 Oh. 728; 69 L. J. Ch. 873; 83 L. T. 406. 

(3) (1901) 2? K, B. 327: 73 L. J. K. B. 763; ML. T. 
66; 20 T, L, R. 493; 53 W. R. 285, 
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up. The proceedings at which he was ap- 
pointed liquidator were set asidé as invalid, 
ab initio by Mr. Justice Farwell. Birken- 
shaw thereafter put forwaid a claim as a 
creditor for wok done and expenses in 
curred by him while purporting to act as 
liquidator. The Court (Lord Alverstone, C, 
J.. Wills and Kennedy, JJ.) held that 
Birkenshaw was not entitled to be paid any- 
thiug for services rendered as liquidator 
but in so far as any work by him had 
been useful to the Company for business 
purpose unconnected with the volun- 
tary liquidation. or had been used by 
the official liquidator in the subse qu- 
ent. Company winding up with full 
knowledge of the facts he was entitled to 
claim reasonable remuneration. This case, 
as I read it, is against Mr. Page’s contention 
and does in no way support the present 
application. Tomy mind the decision of the 
question raised in the present application 
turns entirely on the provisions of sub- 
cls. (2) and (3) of s. 209 of the Indian Com- 
panies Act. No doubt in a proper case I 
cn extend the tine for making an appli- 
cation for the appointment of a person as 
joint liquidator but I doubt very much whe- 
ther having regard to the language of the 
section, I have power to make such an ap- 
pointment as is prayed for with “retrospec- 
tive effect from the 4th July 1921. In my 
view when an application is made under 
suh-cl. (2) of s. 209 of the Indian Companies 
Act the Court, if I may say so, is not re- 
quired to register by a formal order the 
recommendation of the creditors of the Com- 
pany as tothe person to be-appointed joint 
liquidator. The Court may or may not act 


under sub cl. (3) ofs 209 on the resolution . 


of the creditors. The matter is entirely dis- 
cretionery with the Court and in England 
no appeal is allowed against the order which 
the Court may make on such an applica- 
tion (s. 188 of the English Companies 
Act.) It follows, therefore, that till an order 
is made appointing a person to act as 
joint liquidator such person cannot take 
upon himself the duties ofa joint liquida- 
tor, and, therefore, the assumption of the 
duties of a joint liquidator on the part of 


such a person does not give him any rights’ 


whatsoever. The fact that the Court made an 
erderon the 5th September 1921 approving 
a scheme of arrangement for the sale of 
the assets of the Company on the appli- 


‘cation of Messrs. Day and Allan in ignorance 


of the fact that Mr. Allan had not béen ap- 
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pointed liquidator cannot affect the deter- 
mination of ‘the question ‘raised on the 
présent ‘application. The proviso to sub- 
cl: (2) does not in any view enable me ‘to 
make the order prayed ‘for. ; 

The conclusion to which ‘I have come is 
that I have no jurisdiction to make an ap- 
pointment such asis prayed for with re- 
trospective effect from the 4th July 1921. 

Ido not propose to deal with the matters 
relating to question of remuneration etc, 
raised in the -affidvait on behalf of Chami- 
palal Gunchandlal for in my. opinion they 
‘donot arise at the present stage. 

The result, therefore, is-that the ‘applica- 
tion must‘stand dismissed with costs. 

“Z. K. Application dismissed. 





ALLAHABAD HIGH COURT. 
Civit Revision No. 2 or 1925. 
f May 8, 1925. l 
Present:—Sir Grimwood Mears, KT., 
e Chief Justice. . 
HAR BHAJAN LAL —PLAINTIFE 
= APPLICANT 
; VETSUS 
HAR CHARAN: LAL AND aNoTHER— 
_ DEFENDANTS —OPPUBITE PAnTY. | 

Contract Act (IX of 1872), s. 2—Contract-- Proposal 
and acceptance—Reward offered to person fulfilling 
certain conditions—Person fulfilling conditions, 
whether entitled to recover. ' 

A young boy of 13 or 14 years of age ran away 
from his father’s home and the father issued a hand- 
bill offering a certain amount as a reward to any- 
body who found the boy and brought him home. 
Plaintiff found the missing boy and brought him to 


his father. The father refused to pay the reward and 


plaintiff brought asuit to recover the amount of the 
reward: Pi oid : er 

Held, that the hand-bill was an offer open to the 
whole .world which could be-accepted by any person 
who fulfilled the conditions contained therein, and 
that the plaintiff having fulfilled the conditions of 
the hand-bill was entitled to recover the amount of 
the reward offered. 

Civil revision from an order of the Judge 
of the Court of Small Causes at ‘Bareilly, 
dated the 9th October 1924. 
| Dr K.N. Katjis, for the Applicant. .. _ 

Mr, ’Hazari‘Eal Kapoor, for the Opposite 
‘Partiés. ; 

“JUDGMENT,—This'application in ré- 
vision must be allowed, the decision of the 
learned Judge of the Court of Small Causes, 
Bareilly, set aside, and judgment entered 
for the plaintiff for Rs,500. It-is a curious 
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case. A young boy of 13 or 14 years, Ram 
Kishen, ran away from his father’s honie 
at Baheri‘on the 9th of June 1924. The 
father ‘eventually issued a pamphlet, offer- 


ing a reward in these ‘terms:—" Anybody 
‘who finds trace of the boy and'‘brings him 


home, he will get Rs. 504.” That is ‘the 
translation that has been put to*me‘as‘the 
correct’ translation, and there seems to bé 
no substantial difference about the matter. 
It happened ‘that ‘one of these Hand-bills 
came into the possession of the ‘plaintiff, 
and the plaintiff undoubtedly had the boy's 
name in his memory. On‘the 19th ‘of July 
the plaintiff was at the dharamsala of the 
Bareilly Junction Railway Station. There 
he'saw a boy, overheard part of a conversa- 


tion, realized that the boy was the missing. 


Ram Kishen and promptly took him to the 
Railway Police Station, where he made a 
report and sent a-telegram to. the boy's 
father ‘saying that he had found his son. 
The question is whether he had not'sub- 
stantially fulfilled the terms offered. ‘The 
hand-bill was an offer open “to the whole 
world and capable of acceptance, by “ans 


‘person who fulfilled the condition, Tire real 
‘condition of ‘the -promise ‘inthe -hand-bill 
was “1. will pay Rs..500 to any ‘one who’ 


finds my son and brings him home.” Iam 
of opinion that the -plaintiff substantially 
performed the coudition and that the judg- 


‘ment of the Small Cause Court is extremely 


artificial. In these ‘circumstances ‘that 
decision must be reversed and there must 
be a decree in favour of the ‘plaintiff-for 
Rs. 50) with costs and fees on the ‘higher 
scale, 


ZK. ` Applicution allowed. 
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ALLANRABAD HIGH COURT. 
LETTERS Parent APPEAL No. 140 or 1924. 
June 12, 1925. ; 

Present :—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice ‘Sulaiman. 
NAGESHWAR RAJ-—DEFENDANT— 
APPELLANT 

versus ; 
NAND LAL AND ‘oTHeRs—PLaINTIFFS— 
JReSPONDENTS. 
Transfer of Property Act (IV of 1382), 8. 63—Mort- 
gage—rove planted by mortgagee whether wccession— 
Consent of morigugor, absence oj-—Redemption—M ort- 
gagor, whether entitled to grove—Compensation ,whe- 
ther payable. i 


w 


54 + 3% 

(88 Í O. 1925) 

A grove planted by a mortgagee in possession of 
the mortgaged land forms an accession tothe mort- 
gaged property within the meaning ofs. 63 of the 
Transfer of Property Act. The accession is the grove 
as it stands and not merely the timber of the trees 
constituting the grove. The grove as it stands cannot 
be enjoyed separately from the land, or at least it 
cannot beso enjoyed without detriment to the land 
itsalf. Therefore, unless the grove has been planted 
with the consent of the mortgagor or was planted for 
the preservation of the land from destruction, forfei- 
ture or sale, the mortgagor is entitled to the grove on 
redemption of the land without payment of compensa- 
tion to the mortgagee. 


Letters Patent appeal against a judg- 
ment of Mr. Justice Daniels, dated the 25th 
June 1924, 

Mr. U. S. Bajpai, for the Appellant. 

Mr. A. P. Pandey, for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal arising out ofa suit for redemption. 
The only point in dispute that remains for 
our consideration is as regards the grove 
which was planted by the mortgagee on the 
land during the continuance of the mort- 
gage. The Courts below have held that no 
consent of the mortgagor tor the planting 
ofthis grove was established and a learned 
Judge of this Court has. declined to go 
behind that finding of fact. We agree that 
in second appeal that finding cannot be 
challenged, 

The only other point that has been argu- 
ed is that the mortgagee is entitled to 
cut away the timber and. clear the ground 
of all trees. It is contended that the case 
falls under the second portion of s. 63 of 
the Transfer of Property Act and that this 
is a case where there has been an accession 
to the mortgaged property which is partly 
capable of separate. possession or enjoyment 
without detriment to the principal pro- 
perty. This argument is based on the con- 
tention that a grove is capable of two uses. 
It may be used as a grove and the produce 
of it may be appropriated, or the trees may 
be cut down and its timber may be appro- 
priated. Itis, therefore, argued that inas- 
much as the mortgagee can cut down the 
trees and appropriate the timber independ- 
ently of the land, he is entitled to do so 
under the second portion of s. 63. A learn- 
ed Judge of this Court has not acceded 
to this. ċontention on the ground that the 
cutting of the trees would™be detrimental 
to, the principal property within the mean- 
ing of that section and also that the enjoy- 
ment for which the appellant, contends 
would not” be an enjoyment of the accession 
as if now exists, but of the trees in a 

-mutilated condition, 
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It is true that from the point of view of 
the mortgagee the grove may be capable of 
enjoyment inthese two ways antl if the op- 
tiou were to rest with him entiiely he may 
say that he would cut away the trees and 
appropriate the timber; but from the point 
of view ofthe mortgagor, the grove as it 
stands cannot be enjoyed separately from 
the land. The accession to the mortgaged 
property is the grove asit stands, and not 
only the timber. If this accession is not 
capable of separate possession or enjoyment 
the mortgagor would be entitled to have 
it, unless the mortgagee establishes that 
this grove was planted for the preservation 
of the principal property from destruction, 
forfeiture or sale or was made with the 
consent of the mortgagor, These excep- 
tions have not been established in this 
case. Furthermore, we are of opinion that 
even ifthe trees of the grove after they 
were cut down are to be treated as an 
accession capable of separate possession 
or enjoyment, they cannot beso possessed 
or enjoyed without detriment tothe princi- 
pal property. About 110 large mango trees 
over thirty years of age stand on an area 
of 1 bigha 8 biswas of land. If the mort- 
gagee. were merely to cut away the 
trunks of the trees, the land would not be 
restored to its former. condition. Unless 
the whole place is dugup so that all the 
roots are completely removed, which does 
not appearto be practicable, there would 
remain a permanent detriment to, the land 
owing to the existence of the deep roots, 
If it is not practicable to remove all the 
roots, the accession cannot be separately 
possessed and enjoyed without detriment to 
the principal property. 

We, theresore, hold on both these grounds 
that the mortgagor is entitled to have the 
grove without paying any compensation in- 
asmuch as it was planted without his con- 
sent.. Theappeal is accordingly dismissed 
Bere costs including fees on the higher 
scale, 


Z, K, Appeal dismissed. 
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RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPEAL No. 39 
° oF 1924, 

December 12, 1924. -° 
Present:—Mr, Justice Young and 
Mr. Justice Brown, 

T. HUSSAIN— APPELLANT 
versus 
CHIN CHONG— RESPONDENT. 

Civil Procedure Cade (Act V of 1908), 3. 145-—-Surety 
bond, construction of —Operative part and recitals, con- 
flict between—Rule, applicable. 

Where both the recitals and the operative part of a 
deed are clear and unambiguous, but they are incon- 
sistent wilh each other, the operative part is to be 
preferred. 

The respondent became surety for the production of 
the judgment-debtor before the Court on a particular 
date or at any time when he was called on to do so. 
The bond executed by him contained a recital that the 
bond was required for the appearance of the judgment- 
debtor at the execution proceedings onthe date men- 
tioned or for further orders. Respondent produced the 
judgment-debtor before the Court on the date mention- 
ed in the bond and no order was made for his further 
appearance : g 

Heid, that the respondent had fulfilled the condition 
of ths bond by producing the judgment-debtor on the 
date mentionedin the bond and that the mention of 
execution proceedings or for further orders in the 
recitals of the bond did not lay any further obligation 
upon the surety than that which was described in the 
operative part. 

Civil miscellaneous appeal from a decree 
of the Rangoon High Court on the Original 
Side in Civil Regular No. 241 of 1923. 

Mr N. C.Sen, for the Appellant. 

Mr. Doctor, for the Respondent. 


JUDGMENT.—In our opinion the 
learned Judge on the Original Side was 
perfectly rightin holding the condition of 
the bond to be fulfilled. 

The condition was to produce the judg- 
ment-debtor before the Court on the l4th 
of December 1923 or at any time that he 
was called on todo so. If he did that it 
-was*provided that the obligation should 
be void. The sureties did produce the 
judgment-debtor before the Court and no 
order was made for his further appearance. 
The condition of the bond -was, therefore, 
fulfilled, 

Tne recital, however, provided as follows: 
“Whereas...... it was directed by this Court 
that the execution of the decree should be 
further stayed for three weeks upon the 
defendant getting two sureties to enter into 
a bond for the decretal amount and costs 
for the appearance of the said defendant 
at the execution proceedings on the lith of 
December 1923 or for further orders ” 

But the law is that if both the recitals 
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and the operative part of a deed are clear 
and unambiguous, but they are inconsistent 
with each other, the operative part is to 
be preferred (Nortonon Deeds, page 181). 
“Where the operative part of the deed uses 
language which admits of no doubt, it caunot 
be controlled by the recital [per Leach, M R., 
Bailey v. Lloyd (1)]. When the words in the 
operative part of a deed of convej ance aie 
clear and unambiguous, they cannot be 
controlled by the recitals [per Pattison, d., 
Walsh v. Trevanion (2)] Here the operative 
part of the deed was perfectly clear and 
unambiguous—that he should appear hefore 
this Court on the 14th December 1923 or 
at any time he was called on to do so. 

It said nothing about his appearance at 
execution proceeding or for further orders. 
The Court did not callupon him to appear 
again at asubsequent date and we are of 
opinion that the sureties discharged the 
condition of their bond and must dismiss 
this appeal with costs—four gold mohurs, 

Z. E. Appeal dismissed. 

(1) (1829) 5 Rus. 330; 7 L. J. Ch. 98; 38 E. R. 1051; 
29 R. R. 30 


(2) (1>59) 15 Q. B. 733; 19 L.J. Q. B. 458; 14 Jur. 
1134; 117 É. R. 636; 81 R. R. 775. ae 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 12 oF 1924. 

December 16, 1924. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravarti, 
SADASOOK KO TrHARI—Puatnitre— 
APPELLANT 
VETSUS 
CHAITRAM RAMBILASH—DEFgEnpant— 


RESPONDENT. 

Sale of goods—Construction of document—Contract 
specifying place of delivery—-Goods destroyed after 
shipment but before delivery--Property, whether passes 
to buyer—Liability of buyer for price of goods— 
Shipment of portion of gooie contracted to be sold, 
wheter performance of contract. 

Plaintiff contracted to sell one thousand bales of 
jute to the defendant, shipment to take place during 
certain months. The goods were to- be delivered at 
“Buyer's Mill-ghat or Press-house by Rail or Steamer 
and/or Flat.” The plaintiff shipped five hundred 
bales of jute on board a certain J lat and the Bill 
of Lading was made out in the name of the defendant 
as coasignes. The Bill of Lading was presented to 
ths defendant in accordance with the tarms of the 
contract but payment was delayed by the defendant 
and in the meantime the Flat on which the goods had | 
been shipped caught fire before arrival at the plaint, 


aha i sir a 

fas 1, 0. 1925] 
iffs Mill-ghat or Press-house and the goods were 
destroyed. Ina suit by the plaintiff to recover the 
price of the goods: , 

Held, (1) that under the contract the property in 
the goods was not to pass to the defendant until the 
goods were delivered at the defendant's Mill-ghat or 
Press-house and that consequently the defendant was 
not liable for the price of the goods inasmuch as the 
goods had been destroyed before delivery and pro- 
perty in the goods had not passed to the defendant; 
[p. 914, col. 1.) 

(2) that the contract for the delivery of one thousand 
bales of jute was ons indivisible contract and was not 
perfor.ned by shipńent of five hundred pales and 
that for this reison also the plaintiff was not entitled 
to racover. |p. 915, col. L] 

Appeal froma judgment of Mr. Justice 
Buckland, dated the ttn December 1923. 

Mr. S. R. Das, Advocate-General, Messrs. 
C. Bagram, 5. N. Banerji and S. C. Bose, 
for the Appellant. 

Sir B. C. Mitter, and Messrs. S. M. Bose, 
and A. C. Ghose, for the Respondents. 


JUDGMENT. 
Greaves, J.—l'nis is an appeal by the 
plaiotilf in tue buit from a judgment of Mr. 
Justice Buckland, ‘dated th 4tn of Decem- 
ber, 1923, dismissing the plaintiffs suit. 
The facts whicn I shail-shortly state are as 
follows: By a contract dated the 3lst July 
1919, to the terms of which I shall presently 
refer, the ` plaintiff, who is the appellant 
before us, sold, and the defendants, the 
respondents before us, purchased 1,000 
bales of Naraingunge jute. According to 
the terms of the contract shipment’ was to 
take place during August and/or September 
1919. On the 23rd September 1919'in pur- 
suance of the-contract the plaintiff shipped 
500 balesof jute on board the Flat Dwarka. 
Toe Bill of Lading in respect of these bales 
was nite out in the name of the defen lants 
as.c)nsignees. Oa the 25th September 
1919, according to the case for the appel- 
lant, the usaal documents were presented 
through the International Banking Corpora- 
tion to the defendants for payment of 90 
per rent, of the value in terms of the con- 
tract, Some dispute has taken place as to 
whether the Bill of Liding was with the 
dogu nents that were praseuted and this is 
one of the points which I shall deal with 
later. The defendants put off payment of 
the 40 per cent. on the 25th September on 
the ground—so the appellant alleges—that 
there was no policy of insurance in respect 
of the 500 bales. On the same date, namaly, 
25th Saotearbar, the Fdat Dwirka caught 
fire and the jute wis destroyed and the 
suit out of which this appeal arises was 
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brought by the present appellant to recover 
the value of the goods, namely, Rs, 42,499-6-0. 
The contention of the appellaut is that the 
property in the goods passed to the respond- 
ents when they were shipped on .board the 
Flat Dwarka. The respondents on the 
other hand contend that all the terms and 
conditions of the contract were not fulfilled 
merely by the shipping of the bales of jute 
on board the Flat Dwarka and that ac- 
cordingly on the 25th September when the 
fire took place the property in the bales of 
jute had not passed to them but they were 
still the property of and at the risk of the 
plaintiff and they say that if the shipping 
of the bales of jute amounted to appropria- 
tion it was merely a conditional appropria- 
tion which did not have the effect of pass- 
ing the property in the jute until the other 
conditions in the contract.were fulfilled. I 
now turn to the contract itself. It is, as I 
have stated, dated the 3lst July 1919. Jt 
is signed by the brokers and addressed to 
Sadasook Kothari, the appellant. Thereby 
one thousand bales of Naraingunge jute 
each bale weighing ab ut 34 maunds, were 
sold at rupees twenty and annas eight per 
Caicutta Bazar maund delivered free “at 
Buyer's Mill-ghat or Press-house by Rail 
or Steamer and/or Flat.” Then follows 
a provision with regard to the weight 
which was guaranteed at the buyer's Mill- 
ghat or Press house. The shipment, as [ 
have already stated, was to take place during 
August and/or September 1919 and the costs 
of cartage were to be deduced from the 
seller's Margin Bill. So far as the payment 
is concerned the contract provides that 90 
per cent. of the value of the goods was to 
be paid against the Railway receipts and 
the balance 10 per cent, on Press-house 
receipt. Then follows an arbitration clause 
to which I need not refer and in the margin 
of the contract these words are found: 
"1,000 bales at Rs. 20 8 0 per Calcutta Bazar 
mauud. Delivered at Strand Bank Press 
Cossipore.” Now, the whole question in 
this suit turns upon the construction of the 
coatract of the 3lst July 1919 and in my 
opinion it is idle to discuss whether the law 
with regard to the sale of goodsis similar in 
India to that in England or the incidents 
of O. I. F. contracts or to cite cases dealing 
with sale of goods in other countries 
„because the real question that we have got 
to decide is what upon the true construction 
of the contract before us was the alrange- 
ment of the parties, namely, whether thg 
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contention of the. appellant is correct that 
the property in the goods passed at the 
time wher the goods were placed on board 
the Flat Dwarka or whether ébe conten- 
tion of the respondents is correct that the 
property had. not passed at the time of the 
fireon the 25th September because upon 
the true construction of the contract there 
were other terms still to be performed and 
until such terms were fulfilled the property 
in the, goods remained with the seller, the 
appellant, and did not pass to the buyers, 
the respondents. Now, the appellant con- 
tends before,us that the words in the, first 
clause of the contract in the printed ‘Copy 
before me, namely, the. word, ‘Delivered 
free at Buyer’ s Mill-ghat or Press-house by 
Rail and/or Steamer and/or Flat,” do not 
mean that the contract was not performed - 
until delivery took place at the Mill-ghat or 
Press-house but that the reference to the 
Mill-ghat or Press-house merely means 
that the delivery there was to be free 
so far as the buyers were concerned, and 
that there was no obligation on the appel- 
lant to deliver these goods there, that is to. 
say, it really comes to this that ‘the appel- 
lant says that his obligations under the con- 
tract were performed when he had placed 
the bales of jute on a steamer or flat whose 
destination was the Press-house of the re- 
spondents, namely, Strand Bank Press at 
Cossipore. Then so far as the words in the 
margin are concerned, namely, “Delivered 
at Strand Bank Press, Cossipore,” the ap- 
pellant contends that these words do not 
import a condition that the contract was 
not completed so far as the appellant was 
concerned until the goods had reached the 
Strand Bank Press at Cossipore but that 
they merely mean that the price of the 
goods at this place was Rs. 20-8-0 permaund. 
The appellant complains that the learned 
Judge in the First Court has wrongly relied 
upon certain linglish decisions which are 
referred to in his judgment and contends 
that upon his construction of the contract 
the case is covered by the provisions 
of the Indian Contract Act, namely, ss. 83 
and 91. Section 83 provides that where the 
goods are not ascertained at the time of 
making the agreement for sale but goods 
answering the description in the agreement 
are subsequently appropriated by one party 
for the purpose of the agreement and that 
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a delivery to-a wharfinger or carrier of: 
the goods sold has the same effect as a- 
deliver y tothe buyer, but does not render: 
the buyer liable for the price of goods 
which do not reach him unless the de-' 
livery is so made as to enable him to 
hold the wharfinger or carrier responsible - 
for the safe custody or delivery of the 
goods. There is no doubt, I think, if the 
construction put npon the contract by the’ 
appellant is correct, that by the joint 
operation of ss. 83 and 9l of the Indian- 
Contract Act the property in the bales of 
jute passed to the respondents when the 
bales were put on board the Flat Dwarka. 
whose destination was the Strand Bank- 
Press at Cossipore. The appellant further 
relies on certain indications in the contract 
as bearing out the construction which he: 
seeks to put upon it, namely, that the 
contract was one made in Calcutta and? 
that 90 per cent. of the value of the goods 
was payable in Calcutta against the Rail- 
way receipts and that the balance, also was. 
payable in Calcutta against the Press- 
house receipt. Numerous cases were cited 
to. us in the course of the argument and 
we were especially pressed on behalf of the 
appellant with two cases to which we ` 
think we should refer. The first of a 
is the case of Tregelles v. Sewell (1). 

that case the contract was for 300 a 
old Bridge rails at a certain prive delivered 
at Harburgh: cost, freight and insurance; 
payment by net cash in London, less 
freight, upon handing Bill of Lading and 
policy of insurance; a Dock Company’s 
weighment note or Captain’s signature for. 
weighment to be taken by buyers as a 
voucher for the quantity shipped. The 
head note states that it was held ‘that 
according to the true construction, of the’ 
contract there was no undertaking by the, 
defendant in that case to deliver the i iron 
at Harburgh but that his obligation. was 
performed when he had put ‘the iron on’ 
board a ship which was bound for Har- 
burgh and had handed to the plaintiff ‘the’ 
policy of insurance and other documents 
whereon his liability ceased aud the goods 
were at the risk of the purchaser.” We 
have had read to us the judgment of the 
learned Judges. in that case “and 1 have 
again perused those judgments since the’ 
conclusion of the hearing last afternoon’ 


appropliation is assented-to by the other,+ and’ 1 think myself that. the head-note, 


the goods have been ascertained and the 
sale 15 complete, Section 91 provides: that 


“(0 (1862) 7 H. & N. 574; 158 E. R. 600; 126 R. R, 559, 
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correctly ‘states-the reasons of the decision, 
namely, that the decision was arrived at 
upon the construction of that particular 
contract. I understand that this case was 
cited to us as an authority for the pro- 
position that notwithstanding the fact that 
the actual destination of the goods was 
‘stated in the contract, the property in the 
goods passed when the seller had put the 
goods on board a ship whose destination 
was-at Harburgh where the goods were to 
‘be delivered. Itis noticeable in that case 
that the terms of the contract specifically 
‘provided that payment should be made 
for the goods upon the production of cer- 
tain’ documents and upon the goods being 
placed on board a ship and upon the 
weight of the goods so shipped being 
established as indicated in the contract. 
In my opinion that case cannot be taken 
as laying down any general rule but must 
-be taken as a decision upon a particular 
contract which was before the Conrt upon 
which they held that the seller had per- 
formed all his obligations and was entitled 
to’ payment when he had placed the goods 
- on board a ship destined for Harburgh and 
that, it was immaterial so far as he was 
concerned whether the goods subsequently 
.reached their destination or not. The 
other case to which we were referred was 
.the well-known case of Badische Anilin 
Und Soda Fabrik v. Basle Chemical Works, 
Bindschedler (2). In that case a trader in 
England had sent an order to the Basle 
Chemical Works in Switzerland for certain 
goods and asked that these should be sent 
by post at once. The manufacturer in 
Switzerland handed the goods to a for- 
warding agent instructing the agent to 
wait for further directions from London. 
- The’ forwarding agent without waiting for 
such instructions posted the goods and 
the question that arose was whether the 
goods when posted were atthe risk of the 
purchaser in Hngland or whether they 
remained at the risk of the seller, the 
Basle Chemical Works, until they reached 
London. It is not necessary, I think, to 
refer to the actual point upon which the 
suit was brought, namely, that what had 
happened amounted to an infringement of 
Letters Patent, but for our present purpose 
- it is sufficient to consider what conclusion 
was arrived at with regard to the passing 
of the goods. In that contract the London 


(2).(1898) App. Cas. 200; 67 L.J. Ch. 141; 77 L.T. 


573; 14 T. L, R. 82; 14 R. P, 0,919; 46 W. R. 255. 
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trader had asked that the goods should he 
sent by post and accordingly it was held 
that directly the goods were placed in the 
post, it djd not matter whether by the 
forwarding agent or by the seller of the 
goods, the property in the goods no longer 
remained in the seller but passed at once 
to the buyer and that the goods in transit 
were atb his own risk. That decision again 
really seems to me to depend upon the 
construction of the contract which was 
before the Court, and we think that it 
cannot be taken as laying. down any gene- 
1 have stated the conten- 
tion of the appellaut upon the construction 
of the contract before us and I now turn 
to the contentions of the respondents. 
What they say is that according to the 
true construction of the contract it was a 
contract for delivery of 1,000 bales of jute 
at the Press-house of the buyers and that 
until the goods had arrived at the Press- 
house by steamer or flat the carriers were 
the agents of the sellers and not of the 
buyers, that is to say, that no property in 
the goods parsed merely by placing the 
goods on the steamer or flat but that the 
property in the goods did not pass until 
they reached their destination, namely, 
Strand Bank Press at Cossipore.- The con- 
tention was put succinctly by the learned 
Couusel for the respondents and I will 
read his own words. His contention 
was this, that-where in a contract the 
place of delivery is indicated the delivery 
toa carrier does not amount to fulfilment 
of the contract atalland that in such a 
case, that is, where the destination is in- 
dicated, the edrrier is the agent of the 
seller and not of the buyer; but that where 
no place isinclicated, if you perform all ` 
the terms that you are bound to perform, 
all the terms incumbent on the seller have 
been perfurmed and the carrier is the 
agent of the buyer and not of the seller. 
Stress was further laid by the learned 
Counsel for the respondents on the fact 
that the contract in suit was not a C, I. F. 
contract in which the tender of the Bill 
of Lading, together with a policy of insur- 
ance without an actual tender of the 
goods, is suificient performance of the 
seller's pirt under the con ract, but that 
this not being a C I. F. contract the goods 
themselves must be tendered and that the 
mere tender of the documents is not suff- 
cient. ‘Thisis only another way of putting 
the respondents’ convention upon the con- 


+ 


914 
struction of the contract, namely, that if you 
read the contract in -its natural meaning it 
means that? the contract was not performed 
so far as the seller was conceined until the 
goods had reached their destination named 
in the contract, namely, Strand Bank Press 
at Cossipore We have stated the two con- 
tentions on the construction of the contract 
urged respectively by the appellant and 
respondents and the conclusion we have 
‘come to is that the decision of the learned 
Judge is correct and that upon tbe true 
construction of the contract the property in 
the goods did not pass when they were 
placed upon the Flat Dwarka for con- 
verance to the Strand Bauk Press at Cos- 
sipore, but that something remained to be 
done, namely, actual delivery of the goods 
themselves at the Strand Bank Press at 
Cossipore. This is the main point which 
was argued before the learned Judge in 
the Court below and which was argued 
before us. But there are two other poinis 
that were raised and it is necessary to deal 
with them. 

The second point is the contention put 
forward on behalf of the respondents that 
the Bill of Lading in respect of the goods 
did not accompany the other dccuments 
when ithe demand for payment was made 
by the International Banking Corporation. 
The learned Judge has come to a ccnelusicn 
against respondents on this point and be 
states that the usual documents were pre- 
sented to the defendants on the demand for 
payment 0190 per cent. tothe Bank. It is 
stated on behalf of the respondents that 
this conclusion is wrong and-we were refer- 
red to various passages in the evidence as 
showing that the learned Judge's conclusion 
on this point was not corect. ‘The first 
passage to which we were referred is con- 
tained in the évidence of Ramduit Upa- 
dhayay who wasa Bill-Collecting jamadar 
of the International Bank. In his answer 
to question (16) he states that he presented 
the bills and asked the respondents to pay 
and that he was asked by the respondents’ 
cashier to come some other time. He states 
that he went there again an hour after and 


represented the bill toone Mulehand, who’ 


asked him whether he had the Bill of Lad- 
ing with him and that he replied that he 
had not the Bill of Lading but he had the bill 
which the Cashier Babu had given him 
He again in his answer to question (23) 
states: “So fares] reremter tle Fill of 
Lading*was missing, but it is impcseible for 
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me toremember thé nature of the paper,” 
and later on in anser to question (26) he 
states that he thinks that the document 
which was missing was a paper for realising 
the goods. Then again there is a passage 
which was relied on by the respondents in 
the evidence of Mohendra Nath Mukerjee 
who is employed in the Bill Department 
of the International Bank. There is no doubt 
considerable force in what was urged on 
behalf of the respondents having regard ‘to 
the answers given by the Bill-Collecting 
jamadar of the International Bank, but it 
is noticeable that this point was never taken - 
in the written statement filed by the respon- 
denis and the learned Judge who saw the 
witnesses came to the conclusion ihat the 
document alleged to be missing was not the 
Bill of Lading but the policy of insurance, 
aud notwithstanding the evidence to which 
we have referred we think, having regard to 
the omission of any statement of this kind 
in the written statement, we should ac- 
cept the learned Judge’s finding on this point 
andhold that the Bill of Lading was present- 
ed to the respondents on the 25th Sep- . 
tember 1919. This being so, there isno 
substance in this point. 

The third point urged was also urged 
on behalf of the respondents and this was 
that in any case, even if the contention of 
the appellant asto the passing of the pro- 
perty was correct, the contract was not per- 
formed until the whole of the 1,CCO bales 
had been shipped to the respondents. This 
point was urged before the learned Judge 
and he came to the conclusion, relying on 
the case to which he refersin his judgment, 
that the contzact was divisible and that 
under the terms of the contract it was open 
to the appellant to ship the goods by differ- 
ent slipments so long, of course, as they 
were shipped during August and Septem- 
ber and that there was no force in the con- 
tention of the respondents that the contract 
was not completed until the whole of the 
1,000 bales had been handed over to the 
carrier. This question again depends upon 
the construction of thecontract itself. The 
leading case on matters of this kind is the 
well known case of Mersey Steel. and Iron 
Comrany,. Limited v. Naylor, Benzon and 
Company (3). The contractin that case was 
for the supply of 5,000 tons of steel to be 
delivered 1,000 tons monthly and the ques- 
lion that was debated before the House 


(3) (E84) 9 A. C. 434; 53L. J. Q.B. 497; 51 L, T, 
637; 52 W. R, 989. 
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of Lords was whether the failure to deliver 
one of the monthly shipments of 1,000 tons 


* justified the repudiation of the contract. 


The learned Judges in the House of Lords 
came to the conclusion that upon the true 
construction of that contract the contract 
was divisible and that the mere failure 
to deliver one of the monthly instalments 
did not justify the repudiation of the con- 
tract but was a claim foundiug in damages. 
Lord Blackburn-in his speech reported at 
p. 444* states that he repeatedly asked Mr. 
Cohen, one of the Counsel engaged 
in the case, whether or not he could find 
any authority which justified him in say- 
ing that every breach of a contract, or 
even a breach which’ involved in it the 
non-payment of money which there was 
an obligation to pay, must be considered 
to go to the root of the contract and Lord 
Blackburn states that the learned Counsel 
failed to produce any such authority. Lord 
Blackburn says that there are many cases 
in which the breach may do so; and that it 
depends upon the construction of the con- 
tract. Accordingly for the decision of this 
question we cannot rely upon any case 
cited to us, however high the authority 
may be, for we have to go to look at the 
contract itself and to say whether upon 
the true construction of the contract deli- 
very in instalments was contetnplited. I 
confess myself that I have felt considerable 
difficulty so far as this question is concern- 
ed but the conclusion I have come to is, 
that upon the true construction -of this 
contract the contract was one and indivisible 
and that the contract was not performed 
until 1,000 bales of Naraingunge jute were 
delivered at the Strand Bank Press at 
Cossipore. 

There isa minor point to which also I 
ought to refer, namely, the terms of the 
Bill of Lading itself. If we are wrong in 
our construction of the contract aud upon 
the true construction thereof the property 
in the goods passed upon their being placed 
on board the Steamer Dwarka, then it is 
contended that the last portion of s. 91 of 
the Indian Contract Act has not been com- 
plied with and that the plaintiff's suit 
must fail on this ground. I have alreidy 
referredtos. 91 and it is.unnecessary to 


read it again but the portion to which I. 


desire to refer isthe latter portion, namely, 
‘that-a délivery to be a good delivery must 
be adelivery which enables the buyer to 


*Page of (1884) TA, O, 434—[Ed] 
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hold the wharfinger or the carrier responsi- 
ble for the safe custody or delivery of the 
goods In the Bill of Lading before us there 
is a provision that the shipmentis to be on 
account of and at the risk of the shipper, 
that is to say, the appellant before us and 
there is one clause, cl. (5) of the contract, 
relating tothe liability of the carrier for 
loss or damage and it is accordingly urged 
that if the construction of the contract con- 
tended for by the appellant is correct, 
having regard to this provision in the Bill 
of Lading to which I have referred, the seller 
is not ina position to hold the carrier res- 
ponsible for safe custody or delivery of the 
goods. This is a minor point and was 
not really pressed before us, but we only 
mention if because it was raised in the 
argument by the learned Counsel for the 
respondents; but in the view we take 
upon the main issues in the case it is not, 
I think, necessary to come to any decision 
on this point. 

The result is that we think that the learn- 
ed Judge’s reading of the contract was 
correct, and in this view the appeal fails 
and is dismissed with costs. 

Chakravarti, J.—I agree. 

The whole question turns upon the con- 
struction of the contract before us. As I 
agree wilh my learned brother in the view 
that he has taken of the contract I do not 
think it necessary to add anything further, 

Zz. K. ‘Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
BECOND IVIL APPEAL No. 790 or 1923. 
May 15, 1925. | 
Present :—Mr. Justice Boys and 
Mr. Justice Ashworth. 
BHIKKI MAL—DEFENDANT—APLPPELLANT 


Versus 
Lala RAGHUBIR SINGH AND ANOTHER— 


_ , PLAINTIFES-—RESPUNDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 76 (d) 

--Hundi, suit on—Non-presentment—Damage to 
drawer, absence of —Burden of proof. 

The burden lies heavily on a person suing on the 
basis of a hundito prove that the drawer could not 
have suffered any damage owing to non-presentment 
of the hundi for payment. It will only be held in 
very exceptional circumstances that the drawer could 
not have sudered any dumage owing to non-prceent- 
ment 

. Second appeal from a decree of the 
Additional Judge, Meerut, dated the 2nd 
of February 1923. ` 
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Dr. K: Ñ. Katju, for the Appellant. 

Mr. Nehal Chand, for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal. The suit was one to recover money 
ona hunt drawn in favour of the payee, 
the plaintiff, at Muzaffarnagar, It was drawn 
on the 5th of May 1920 and was payable at 
sight on Dina Nath-Jasraj of Dehli. 

Both the Courts below have held, as a 
matter of fact, that there was no presenta- 
tion, in fact. This under s. 64 of the 

Negotiable Instruments Act would have 
suticed by itself for a dismissal of the 
. suit. The lower ‘Appellate Court, however, 
added “Jam nevertheless of opinion, that the 
plaintiffs are equitably entitled to. recover 
their money. Admittedly the defendant-ap- 
eae had taken back his money fromthe 

firm of Dina Nath-Jasraj and he could not, 
therefore, suffer ddmage for want of pr esenta- 
tion.” ‘The learned Judge was presumably 
referring to s. 76 (d) of the Negotiable 
Instruments Act. We think that he is 
wholly: wrong in assuming. that the de- 
fendant could nót: have suffered any 
damage merely because many months 
afterwards he withdrew his money from 
the firm of Dina Nath-Jasraj. It is 


. ‘clear that the burden of proof lies heavily 


on the plaintiffand we agree ‘that the cir- 
cumstances will be very-exceptional in which 
he could prove that the drawer could not 
possibly, have suffered any damage. . The 
- burden ‘is, however, on him and that burden 
is certainly not ‘discharged by the oral 
‘admission of the.defendant drawer that 
sometime or other subsequently he got 
back his money. Ifit were necessary.even 
to illustrate this, it is clear that the defend- 
ant might say “my money for such 
and: such a period wag tied up--in the 
- hands . of the drawee: because I 
knew I had this hindi out against 
me. -I was unable to employ: that moriey 
profitably in certain ventures which offered 
themselves to me.” Thereis no evidence 
to this effect but it: is obvious that such 
consideraticns might arise and it is for the 
plaintiff payee to establish conclusively 
that they could not. As he failed to do 
this, his suit must . fail. The appeal is 
allowed, the decree of. the lower Appellate 
= Court is set aside and the decree of the 
’ Court of first instance ‘dismissing: the suit 


“is restored. ` The ‘appellant will- have his. 


costs throughout including in this Court 
* fees on the higher scale. 
Z% K ¢ 5 


Appeal allowed, 
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SIND J UDICIAL COMMIS-. 
SIONER’S COURT. 
Seconp CIVIL APreaL No. 17 or 1922, 
January 30, 1925. 
Present: —Mr.: Kennedy, J. C., and 
Mr. Rupchand Billaram, A. JG. 
NARAINDAS AND ANOTHER— 
DEFENDANIS NOS. 2 AND 3—APPELLANTS 
VErSUS . 
KHATANMAL AND OTH: See ere 
Nos. 1 To 3 AND Dergapant No. 1— 


RESPONDENTS. 

Hindu Law--Joint family—Alienation by managing 
co-parcener—Bheégal necessity—Consent of other co- 
parceners, whether necessary— Durden of proof. 

The de facto managing co-parcener in a joint Hindu 


family, whether he is the karta or not, is competent to - - 


alienate joint-family property for leg gal necessity, and 
it is not obligatory for him to obtain the éxpress con- 
sent of the other adult co-parceners and their consent 
may be implied from the existence of legal necessity. 


wt 


An alienation so made by him is binding on all the . 


co-parceners including minor co-parceners. [p. 917 


col, 2, 


Suraj Bunsi Koer v. Sheo Persad Singh, 61. A. 88;5 ` 


©. 148; 4 Sar. P. C.J. 1; 3 Suth. P C. J. 589; 40, Li 
R. 926; 2 Shome's L. R. 242; 2 Ind. Dec. (N. s.) 705 
(P. Go, referred to. 

Miller v. Runga Nath A 12 ©. 389; 10 Ind. 
Jur. 376; 6 Ind. Dec. (x. 8.) 264, Chhotiram v. Nar ayan- 
das, 11 B. 605; 6 Ind. Dec. 
Chandra v. Bhup Singh, 39 Ind. Cas. 280; 39 A. 437; 
21 C. W.N.-698; 1 P. L. W. 557; 15 A. L.J. 437; 19 
Bom, L. R. 498; 26 C. E.J. 1; 33 M. L. J. 14; (1917) M. 
W.N. 439; 2? M. L. T. 22; GL. W. 213: 441. A 126 
(P. C.), Inder Chand v. Bidyadhar Pandey, 60 Ind. 
Cas. 282: 5 P. L. J. 743; 2 P. L. T. 111; (1921) Pat. 107, 


‘ Dhanukdhari Singh.v. Rambirich Singh, 70 Ind. Cas. 


391; 1-Pat. 171; (1922) A. L R. (Pat.) 553, Brij Narain 
Rai v. Àarigla Prasad: Rai, 77 Ind. Cas. G89; 511. 
A 129; 21A L.J. 934; 46,M. L. J. 23; 5P. L. T. 1; 
28 0. W. N. 233: (1924) M. W. N.63; 19 L. W. 72; 2 
Pat. L.R. 41; 100. & A. L. R. g3: (1924) A. I. R. 
(P.O) 59; 33 M. L. T. 457; 46 A. 95: 26 Bom. L. R. 
500;. 110. L. J. 107; 1 0. W. N.48; HC. L.J. '232 
(P C. $ relied upon. 

Balwant Singh v. Rer. Rockwell Giao l4 Ind. Cas. 
62+; 34 A, 206; (1912) M. W. N. 462; ILM. L.T 344; 9 
A. L. 3.599; 15 C. L. J. 475; 16 C. W. N. 577; 23 M. A 
J 18: l4 Bom. L. R. 422; 
guished. 

The burden is on the alience in such a case to prove 
legal necessity. He may prove asa fact that there 


was such necessity or prove that he honestly did all- 


that-was réasonable fo satisfy himself that the requir- 
ed necessity existed. The quantum of proof which is 
required in any particular case isnot capable of a 
general aiid inflexible. definition and-depends on the 


circumstances of each particular ‘case. [p. 918, col. 2.) . 


Appeal against the judgment and decree 
of the First Class, Sub-Judge, Sukkur, 
dated the 13th February 1922, in Suit No, 23 
of 1920, 


Mr. Kimatrai Bhojraj, for’ the. Appel- 


lanis. 
Mr. Svilkerishondas H. “Lalla, for Respond: 


ents Nos, Land 3, 


-. 


(x. s.) 399, Sahu Kam 


39 L'A. 109 (P. Gi distin- . 
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Mr.. T. G. Llphinston, for Respondent 
No. 2. 

JUDGMENT.—In this case the First 
Class Suo-Judge, Sukkur, has found that 
the mortyage-deed, dated 23rd June 1513 
and execuleid vy tne two brothers Riumdas 
(respondent No, 4) and Naraindas (appel- 
lant No. l, as managers of the joint family 
consisting of themselves and their eldest 
brother Kewalram (appellant No. 2) who 
was then absent at Adhyar in favour of 
Khatanmal (respondent No. 1), was for 
legal necessity, and though Naraindas was 
a minor seventeen years old on that date, 
the interest of all the three brothers in 
the joint family property was liable for the 
debt. 

Naraindas and 
appeal. 

In the lower Court an attempt was made 
by the brothers to prove that the joint 
family tie -between them was dissolved, 
long before the date of the mortgage, and 
that Ramdas could not, therefore, mortgage 
the property on behalf ofthe family. In 
view, however, of the absurdity and false 
nature of the evidence led in the lower 
Court which was disbelieved by the Trying 
Judge, the learued Pleader for the appel- 
lants has very discreetly not referred to this 
point, though it israised in the memo. of 
appeal. The first point urged by him is 
that as Ramdas was not the eldest member 
of the co-parcenery, he could not mortgage 
the family property for legal necessity and 
that, at any rate, he could not doso without 
the express consent of the adult co-parcener 
Kewalram. There is nothing in the Hindu 
Texts to limit the power of alienation for 
necessity tothe “karta” or to the eldest 
eo-parcener. Mitakshara, para. 27, Ch. I, 
s. 1, prohibits in general terms even the 
father of the family to alienate immoveable 
property of the co-parcenary. Paragraph 
28 refers to the exception to this rule as 
laid down by Vrihaspati in the following 
words :— 

“28. Anexception to it follows :—" Iven 
a single individual may conclude a dona- 
tion, mortgage, or sale, of immoveable pro- 
perty, during a season of distress, for the 
sake of the family, and especially for pious 
purposes.” | 

In para. 29 Vijnaneshwara expounds this 
Text as meaning :-—“that cven one person 
who is capable may conclude a gift, hypo- 
theeation or sale of immoveahble property, 
if a clamity affecting the whole family 


` 


Kewalram have filed this 
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require it or the support of the family 
render it necessary, or indispensable duties, 
such as the obsequies of the father or the 
like, make it unavoidable. 

The law of Mitakshara generally an; lies 
to this Piovinee. This Law in exp.ess 
terms recognizes the right of a junior co- 
parcener to alienate property, the touch- 
stone of the validity- of such alienation 
being, however, family necessity. 

Ordinarily the karta or the recognized 
head of the family, be he the father or the 
eldest co-parcener, manages the family 
affairs. He is both the de jure and the de 
facto manager. He deals with the property. 
Circumstances do often exist when on 
account of his incapacity, or temporary or 
permanent absence, or asin the case of a 
trading concern on account of a junior mem- 
ber being more competent to look after 
such affairs, a junior member is required 
to actas the de facto manager, and to deal 
with the family property. He then acts as 
the accredited agent of the family and may 
deal with the family property in the same 
way and subject to the same limitations as 
the “karta.” The power of the managiug 
co-parcener to alienate family property for 
legal necessity soas to bind the interests 
not only of the minors, but of adult co- 
parcener without the express consent of 
such adult eo-parcener has received a tardy 
recognition in our Courts In Suraj Bunsi 
Koer v, Sheo Persad Singh (1), the Judicial 
Committee observed that it was not clearly 
settled whether an alienation by the man- 
ager for legal necessity but without the 
express consent of the adult co-parceners 
the alienation is binding on them. 

In Miller v. Runga Nath Moulick (2), after 
examining the prior authorities, Mitter, J., 
held that such consent may be either ex- 
press or implied, and added that “in cases of 
implied consent it is not necessary to prove 
its existence with reference to a particular 
instance of alienation. A gencral consent 
of this nature may be deducible in case of 
urgent necessity, from the very fact of the 
manager being entrusted with the manage- 
ment of the family...and that the latter 


in entrusting the management of the 
tumily affairs in the hands of the 
manager must be presumed to have 
(1) GY. A. 88; 50. 118: 4£Sur P.O. J. 1, 3 Sath P. 
0J. 3S) 42 Cs da R 223, 2 Shoes ly Ri tt. co Tad. 


Dee. ix. 8.) 799 (P. C.). 
ne 12 0. 389; 19 Til. Jur. 376; 6 Ind.» Dee. (x. s.) 
R . 
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delegated...the powerof pledging the family 
credit or estate, where itis impossible or 


extremely mconvenient for the purpose of. 


the efficient management of thee estate to 


consult themand obtain their consent béfore ° 


pledzing such credit.” In Chhotiram v 
Nurayandas (3), where one of the brothers 
had absented from his native place for a 
number of vears, and during his absence the 


_ other brothers alienated a part of the family 


property to defray the marriage expenses 
of asister, Sargeant, C. J.. observed that the 


- circumstances of his absence leaving his 


brothers to manage the family affairs raised 
a presumption that he intended that his 
brother should act asthe de facto and de 
jure manager of the family. 

In Sahu Ram Chandra v. Bhup Singh (4), 
their Lordships observed as follows :— 

“In all of the cases where it can be 
established that the estate itself that is 
under administration demanded, or the 
family interests justified, the expenditure, 
then those entitled to the estate are 
bound by the transaction......For where 
estate or family necessity exists, the 


- necessity rests upon the co-parceners as a 


whole, and itis proper to imply a consent 
ofall of them to that act of the one which 
such necessity has demanded ” This passage 
would imply that the consent on behalf 
of all, whether minors or adults may be 
presumed, in the case of necessity, In Inder 
Chand v. Bidyadhar Pandey (5), where the 
family consisted of two branches, a mortgage 
by a member of one branch of the family for 
legal necessity was held to be hinding on 
both the branches, In Dhanukdhari Singh 
v. Rambirich Singh (6), the right of the 
junior members of the family to deal with 
the property during the absence of the 


“karta in jail, was held to bind the whole 


property. In the case of Brij Narain Rai 
v.. Mangla Prasad Rai (7), their Lordships 
of the Privy Council in summing up the 


(3) 11 B. 695; 6 Ind. Dee. (x. s.) 399. 

(4) 39 Ind. Cas. 280; 39 A. 437; 210 W. N. 698: 1 
P. L. W. 557; 15 A. L. J. 487; 19 Bom. L. R. 498: 26 
O L.J. 1; 33M. L.J 14; 1917) M. W. N. 439; 22 M. 
L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. O.. 

(5) 60 Ind. Oas. 282; 5 P. L. J. 744; 2 Pat. L. T. 111: 
(1921) Pat. 107. n 

(6) 70 Ind. Cas. 391; 1 Pat. 171; (1922) A. I. R. (Pat.) 


553. 

(7) 77 Ind. Cas. 689; 51T. A. 129; 21 A. L J. 934: 48 
M L. J. 23; 5P. L. T1; 28 C. W., N. 253: (1924, M, W. 
N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 0.& A. L, R 


a 82: (1924) A T. R (P. (9) 50; 33 M. L T. 457: 46 A 95. 


26 Bom, L. R. 50); 110. L. J. 107; 10. W.N, 48: 41 
0. L. J: 238 (P. CO), - : 
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propositions as to the power of alienation 
of co-parcenery property as the result of 


authorities have laid down that a managing’ ~- 


co-parcener cannot alienate or burden the. 
estute qua manager except for legal neces- 
sity, but have not qualified the proposition 
further by providing that itis obligatory 
for him toobtain the expiess consent of the 
adult co parcener, and it may well be 
assumed that such consent is not necessary. . 

It would, therefore, appear that if Ramdas 
was left to manage the family affairs during 
the absence of Kewalram in Russian Terri- 
tory, he was competent to burden the family 
property without the express consent of 
Kewalram. * 

The second point urged by Mr. Kimatrai 
is that as Naraindas joined in the deed as | 
a co-executant, and as it has been held that 
he was a minor at that time, his interest 
in the property cannot be made liable. 
Reliance has been placed on the case of © 
Balwant Singh v. Rev. Rockwell Clancy (8). 
But in that case as observed by their 
Lordships the mortgage was not made by 


. the co-executant of the minor co-parcener 


as the manager of the family or as repre- 
senting the minor, and it could not, 
therefore, bind him. In the present case, 
Ramdas has purported to execute the 
deed .as manager of the family and for 
family necessity. Naraindas’ interest in 
the property can, therefore, be made 
liable provided the mortgage is for legal 
necessity. l 

The third point urged by the learned. 
Pleader is as tothe onus of proof. It is 
well settled that itis for the mortgagee 
to prove legal necessity. He may either 
prove as a fact that there was such neces- 
sity or prove that he honestly did all that 
was reasonable to satisfy himself that the 
required necessity existed. The quantum 
of proof which is required in any parti- 
cular case is not capable ofa general and 
inflexible answar and depends on the 
circumstances of that particular case. In. 
the present case the mortgagee avers that 
he has given proof not only that legal 
necessity existed in fact, but that he satis- 
fied himself by reasonable inquiries as to 
its existence. The lower Court has found 
in his favour and we are not prepared to 
hold to the contrary. 


t8) 14 Ind. Cas. 629; 34 A. 296; (1912) M. W. N. 462; 
11M. la. Ta 3th OA. L.J. 508% 156. L.J. 475: 16 G, 
W. N. 577: 23 M. L. J. 18; 14 Bom. L. R. 422; 391 A, 
109 (P. C.). 
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Ramdas and Talsidis, tha grandfather 
and father of tha appellants cwriei on 
joint family business at Adhijan in Ras- 
sian Territory. Both of them died in 19)9 
within six months of one another. The 
chief asset of the joint family property 
was this Russian business which is valu- 
ed at Rs. 40,000 by Naraindas himself. 
The family possessed some immoveable 
properties at Shikarpur but very little 
or no cash. In Febuary 1911 Kewalram 
and Ramdas joined togetherin borrowing 
money on undis to enable them to pay 
for the purchase money of certain mortgage 
claims which they got assigned to them- 


selves, Two or three months later Kewalram. 


. went to Adhijan to look after the family 
business. He returned back after eight 
years, The business had resulted in a loss, 
and all that Kewalram could get out of 
it, was his expenses ofthe outward jour- 
ney. During his absence Ramdas worked 
after the family affairs at Shikarpur. He 
had to maintain Kewalram's wife, his 
- mother, his grandmother, his own family 
and the minor Naraindas. His own per- 
sonal income and the income of the 
Shikarpur estate was insufficient for their 
maintenance. 


‘In August 1911, he acting on behalf of 
himself and his minor son and his minor 
brother Naraindas mortgaged two-thirds 
share in Shikarpur pronerty for Rs. 5500 
with one Lilaram. Tnis deed recites 
that Rs. 3,200 were required to pay off 
one Deomal in respect of a loan borrow- 
ed by him on the pledge of ornaments to 
defray the expensts of the death cere- 
monies of Rochaldas, and the balance for 
the maintenance and education of the 
minors. 


ai On 26th June, 1913, Ramdas and Narain- 
das joined together to borrow Rs. 8,000 
from the present mortgagee to pay off 
this prior mortgage loan and to utilize 
the balance for family expenses. They 
` have purported to mortgage the whole pro- 
perty and not only two-thirds share. Narain- 
das was then just under eighteen years, 
though he is described as twenty years old 
and the Sub-Registrar treated him as 
an adult. 

In December 1913 Naraindas was mar- 
ried and certain further sums were bor- 
rowed by Ramdas on hundis to meet the 
marriage expenses? The hundis were drawn 
in favour of Godhumal the maternal uncle 
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ofthe three brothers and purchased “by 
the present mortgagee, 

In 1914 the cre litor who had, advanced 
a loin on Aun lis to Ka vilram and Ria tas 
obtained a decree aginst both ia Suit No. 
10) of 1914, but appears not to hava been 
able to get anything out of the estate. 
None of the other debts were discharged 
till the institution of this suit. The 
mortgagee states that he was kept in hopes 
and requested to wait till the return of 
Kewalram from Adhijan. Thereis no doubt 
on the evidence .that the family was in 
chronic need of moneyand that their chief 
Russian asset failed them probably on 
account of this gigintic world war which 
ruined several Shikarpur merchants. 

The deed of 1911 recites that Rs. 3,200 
were required to pay off the debt inéur- 
red for the death ceremonies of Ramdas. 
That a sum of Rs. 3,000-was spent on 
such ceremonies is not disputed and if 
it was spent by borrowing money, Ramdas 
would be well within his rights to mort- 
gage family property to pay off this debt. 
In order to show that there was no need 
to borrow money either for the death 
ceremonies of Rochaldas or the education 
and maintenance of the minors and females, 
the appellants contended that Rochaldas 
had left Rs. 10,000. in cash with in- 
structions to pay Rs. 5,000 to his wife 
for her maintenance, to spend Rs. 3,000 
on his obsequies and Rs. 3.00) on 
the murriage of Naraindas. Thereis no 
proof that he left any cash, or that it 
was so utilized. His books which were 
the best evidence have not been produc- 
ed and no independent witness called to 
corroborate the statement ofthe interested 
parties. It was also asserted that during 
Kewalram’s absence his wife was maintain- 
ed by her father and that Naraindas was 
maintained by his father-in-law, even 
prior to his marriage. This evidence has 
been rightly disbelieved by the learned 
Judge. It is also clear from the evidence 
of the mortgagee that he made such 
reasonable inquiries as he was expected to 
do under the circumstances. He was ap- 
proached at first by Godumal the maternal 
uncle of the appellants. He was told of the 
chronic need of the family and of the prior 
mortgage, and though the p ior mortgagee 
was not prepared to part with the deed till 
he was paid up, the scribe had inspection 
of itand knew ofits contents, The 


pre- « 
-gent mortgagee was told that the money 


k 


~ 
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was required for er the debts ` chiefly 
incurred on the death ceremonies of Rochal- 
das,andfor the marriage ex penses of defend- 
ant No, 2. The mortgagee dnes nof only rely 
on the recitals in “the two deeds but the 
representations made to him and the 


- evidence of the chronic need of the family 


fof funds. < 
Ramdas has kept himself out of the box, 
and so has Godumal, the maternal uncle. 


. We think that, under- the circumstances, 
.it-may ‘fairly be presumed that the mort- 


‘ gagee is speaking the truth when he says 


that he made bona. fide and reasonable in- 
quiries to satisfy himself. 

We accordingly dismiss this.appeal with 
costs. There will be one set of costs. for 


` the-sons and the legal representatives of 


the mortgagee who are represented by 
different Pleaders. The cross-objections 
have not been pressed and are disallowed 
with no order as to costs. 
P. B. A. wi ka Lk iene: 
Z. K. i ' 
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h LAHORE ‘HIGH COURT. 
LETTERS PATENT APPEAL No. 189 oF 1922. 
March 24, 1923. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeRossignol. 
. SUNDAR SINGH—Puatntirr— 
APPELLANT 
versus 
N IGH AIYA AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 
Civil Procedure. Code (Act V of 1908), s. 105, O. IX, 
18—Ex parte decree, order setting aside—Appeal— 
Or der, whether can be. questioned. 
The erroneous order referred to ins. 105 of the C. 
P. C., must be an order affecting the decision of the 
cage on its merits. ip. 920, col. 2; p. 921, col. L. 


Case-law referred to. 
An erroneous order accepting an application to set 


 ASide an ex parte decree cannot be challenged in an 


appeal from the final decree passed in the suit, except 
in so far as it has affected the decision of the case on 
the merits. [p. 921, col. 17) 

Letters Patent Appeal against, a judg- 
ment of Mr. J ustice Harrison, dated the 
30th June 1922, in Second Civil Appeal 
No. 2006 of 1921, and reported as 12 Ind. 
Cas. 410. 

Mr. Kahan Chand, for the Appellant. 

ees -Jai Gopal Sethi, for the Respond- 


oy UDGMENT.— —The suit out of which 
this appeal arises was first decreed ex parte 
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on the 20th of April 1914. Some. two 
months after an application for -setting 
aside the ex parte decree was made and 
was, accepted by the Trial Court which 
proceeded to decide the suit on the merits: 
and eventually dismissed it with. costs, 
The plaintiff appealed. to the District Judge 
and urged among other grounds that -the 
Trial Court's action in setting aside the 
ex parte decree was unjustifiable inasmuch 
as the application to seb” it aside was 
made long after the period prescribed by 


‘law, but the learned: District Judge held 


that the Trial -Court. had an inherent 
- power to set aside the ex parte’. decree: 
The plaintiff in -second appeal. again 
agitated this question but the earned © 
Judge in Chambers has dismissed -his 
appeal on the ground that the correctness 
of an order setting aside an er parte dec- 
ree cannot be questioned in second appeal 
for if. the order restoring the: case to a 
hearing be erroneous such an ‘error is ‘not 
one affecting the decision of the case within | 
the meaning ofs 103 of the C. P. C - 
“Before this Coürt it is” contended on 
behalf of the appellant .that the orders 
referred to in s. 105 of the. Code refer to 
any erroneous order’ which affects the 
decision ofa case whether on the -merits 
or otherwise and he has referred us to the 
following authorities in support’ of his 
view:—Nand Ram v. Bhopal Singh (D); 
Gopala: Chetti v. Subbter (2), “Hassan Ali 
Shah v. Salig Ram (3), Jagannatha Mudaliar 
v. Vathyar Appasawmy Mudaliar (4) and. 
Motilal Kashibhai v. Nana (5). An exanti- 
nation of these authorities will show that 
only the Madras ruling is strictly in point. 
The others are orders passed in revision. 
They do not discuss the point-now before 
us and their general conclusion is that a 
revision in those cases should not be allow- 
ed because the petitioner would have an 
opportunity of securing redress -at the time 
of appeal, The Allahabad decision does 
not refer to the ruling in Tasadduy Husain. 
v. Hayat-un-nissa (6) and the Madras 
ruling devotes only a few words- to: the 
subject. 


For the reais contention ee the 
erroneous order referred to in s. 105 of the 


(1) 16 Ind/‘Oas, 1: 34 A. 592; 10 A. L. 120. 
(2) 26 M. 604; 13 M. L. J. 308. | 
63) 125 P. R. 1892. 

(4) “24 Ind. Oas. 782: 1 L. W. 233. 

. (5) 18 B. 35; 9 Ind. Dee. (N. B.) 532. 
(8) 25 A. 280; A. W. N. (1903) 39. 


. 
- 
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sion of the case on its merits the balance 


- of-authority is overwhelming. The Punjab 


authority Hassan Ali Shah v. Sulig Ram 


(3)- has been. overruled in Pandit Ruma 


 Kant..v. Pandit Ragdeo (7) and Muhtab 


| followed in Kariman v. Forbes 


= of all.litigation. 


Rai v, Kuman Lal (8) -whilst’ Fazal v. 


_ Haushmati (9) follows Tasadduq Husain v. 


Hayat-un-nissa (6). | Thea Chintamony 
Dassi v. Raghoonath Sahoo (10) has been 
(11), and in 
Krishna Chandrav. Goldar Mohesh Chandra 
Saha (12). The authority of Tasadug 
Husain.v. Hayat-un-nissa (6) has been fol- 


lowed in Niddha Lal v. Collector of Buland 


Shahr (18): rae 

-Apart from. authority we are moved by 
general considerations to hold’ that the 
point urged forthe appellant is: unsound. 
It will be observed that an order refusing 
to set aside an ex parte decree is appeal- 
able under O. XLIL, r. 1 (d), but'no appeal 
is granted from an order accepting an 
application to set. aside an ea parte decree 


‘and we cannot-think it was the intention 
. of the Legislature- that an erroneous order 


accepting an. application to set.aside the 


ex parte. decree should be assailable in ` 


appeal except in‘so far as it affected the 
decision of the case on the merits. The 
yeason -for this discrimination between an 
unsuccessful.and a successful application 


` * is obvious, for an. unsuccessful application 
. precludes a thorough exploration of the 
merits of the case whereas a’ successful 


application enables the points in. litigation 
to be decided on the merits, the ideal goal 


For these-reasons 
with costs. 
Zr, K, 


(7) 60 P. R; 1897. 

(8) 51 P: R. 1899. 

(9) 31 ind. Cas. 914; 
16 


1916. i 

(10) 22 ©. 981; 11 Ind. Dac. (x. s.) 651. 
© (118 C. L. J. 308. >- l a 
- (12) 9 C. W. N. 581. p is 
. - (18)-35 Ind; Cas. 209; 14 A. L. J.-610. 


we dismiss this appeal 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEALS FRom- OrvERSs Nos. 435 or 1924 

JAND 20 op 1922, * E 
°” February 16, 1925. 
Present :—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Mukerji. 
RASH BEHARI MONDAL anv OTAERS— 
JUuUDGMENT-DEBTORS —APPRLLANTS 
versus 


‘HEMANTA KUMAR GHOSE AND oranas 


——Decrne-Hotpgrs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 15 1—Decree 
for delivery of possession—-Execution issued—Appedl ` 
against decree—Review, power of—Trial Court, Juris- 
diction of —Possession, delivery of, effect of. E 

After a writ for delivery of possession of property 
undera decree had been issued by the Court, the 
judgment-debtor applied for stay of the writ, stating 
that he had preferred an appeal against the decree. 
The Court’: made an order re-calling the writ. 


‘Possession was, however, delivered to -the decree- 


holder before the second order- could be conveyed to 
the peon delivering possession: j 
Held, (1) that the Court had jurisdiction to review 


= previous order and re-call the writ; ip. 922, 
CO | 7 


(2) that the writ having been re-called before 
delivery of possession, possession delivered’ under it 
was of no effect. libid. 


Mianjan v. Man Singh, 2 A. 686; 5 Ind. Jur 323; 1 


Ind. Dee. (N. s.) 1017, relied on. 


Appeals against the orders of the Sub- 
ordinate Judge, Khulna, dated the 6th of 
December 1924. E i 

Mr. Sarat Chandra Roy Choudhury and 
Babu Saraj Kumar Chatterjee, for the Ap- 
pellants. i AE ' 

Mr Basak and Babu Bepin Chandra 
Bose, for the Respondents. 


JUDGMENT. —It will be convenient 
to deal with Appeal No. 20 of 1925, first 
of all. 

This is an appeal by the decree-holders 
against an order of the Subordinate Judge 
of the 6th of December 1924 quashing a 
previous order that he mada for posses- 
sion by the decree-holders of certain 


land. On the 15th of May 1914 certain 


paint tenures were put up to sale under 
the Patni Regulation. Plaintiff No. 1 bought 
the patna at a sale and mutation was 
effected. On the 20th April 1921 the plaint- 
iffs ‘sought to eject from the land which 
they had ‘purchased some 400 tenants who, 
it jis stated, were in occupation of the 
land as sub-tenure-holders and cultivating 
tenants, On the 27th September 1924 a 
decree for ejectment was passed in favour 
of the plaintiffs against all the 400 tenants 
and the decree became final on the 12th 
of November 1924. On the 14tl of No- 
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vember the decree-holders applied for 
delivery of possession of the land and a 
writ for delivery of possession was issued 
on that date. This being an ex parte appli- 
cation no notice of it was necessary to 
the tenants defendants. On the 17th of 
November 1924 four of the judgment-debt- 
ors, defendants Nos. 93, 97, 93 and 171 
in the original suit prayed for a stay of 
delivery of possession as they stated that 
they had filed an appeal to this Court 
against the decree. Thereupon the learn- 
ed Subordinate Judge made an order re- 
calling the writ of delivery of possession 
which had already been issued and he 
directed that if the peon had already start- 
ed the Nazir was to re-call the peon by 
a special messenger. lt appears that the 
peon had started previous to the passing 
of this order on the 17th November and 
on that date between 4 and 5 in the even- 
ing he gave or purported to give posses- 
gion of the land to the decree-holders. 
This was done before the special peon 
who had been deputed to stop him had been 
able to find him. On the 26th November 
the Subordinate Judge made this further 
order after reading the special peon’s 
report, namely, he allowed time to the 
judgment-debtors to deposit the decretal 
amount or bring an order of stay from 
the High Court and he stated in his order 
that after this was done he would quash 
the delivery of possession. On the Ist 
December, the judgment-debtors filed a 
petition asking fora hearing of their petition 
which they had filed on the 25th November 
but the learned Subordinate Judge reject- 
ed this application as frivolous and mala fide. 
On the 2nd December the learned Sub- 
ordinate Judge allowed the ‘judgment-debt- 
ors three days’ time to get a stay order 
from the High Court or to deposit the 
decretal amount. On the 5th December 
a Rule was obtained from this Court by 
the judgment-debtors for stay of proceed- 
ings. The Rule was made’ returnable on 
the 22nd December and an ad interim stay 
was granted until the 7th of January. In- 
spite of this the learned Subordinate Judge 
proceeded to pass the order af the 6th 
of December 1924 against which this appeal 
is directed, namely, to quash his previous 
order for delivery of possession to the appel- 
lants before ns. Theorder of the 6th of 
December 1924 was I think clearly a 
wrong order in view of the stay order of 
this Court of the 5th of. December 1924 
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to which 1 have already referred, as the 
Subordinate Judge had on that date no 
jurisdiction to further deal with the matter 
and, consequently, the appeal must succeed 
so far as the order of the 6th December 
1924 is concerned. But this does not dispose 
of the matter because a further question 
is raised by reason of the other ‘appeal 
which is before us numbered 435 of 1924 
and the point, shortly, is this, namely, 
whether the Subordinate Judge having 
passed his order for the issue of the writ 
for delivery of possession onthe 14th of 
November could subsequently make a 
further order which he has done re-calling 
the writ for delivery of possession which 
he had issued. The conclusion to which 
we have come is that it was open to the 
learned Judge to review his order of the 
14th November 1924 by his order of the 
17th November of the same year and to 
re-call the writ for delivery of -possession 
which had already been issued. Consequ- 
ently, it seems to us that if in fact the 
peon gave delivery, as it is urged he 
did, then the delivery was of no effect 
because the order for delivery of posses- 
sion which the Judge had passed on the 
14th of November had subsequently been 
revoked by him on the 17th of the same 
month and as I have stated I think that 
it was open to the Subordinate Judge to 
review his order as he. has done, and 
to pass the order of the 17th November 
which he did. 

Thé result, therefore, is that we think 
that there was in effect no valid delivery 
of possession on the 17th of November. _ 
We were referred in the course of the argu- ~ 
ment to the case of Mianjan v. Man Singh 
(1), where the sale of certain immoveable 
property had been fixed fora certain date 
which was subsequently postponed by the 
however, took place 
before the order postponing the sale 
had been communicated and under the 
circumstances it was held by the two 
learned Judges who decided the case that 
the sale could not be legally held by virtue 
of the order and that it made no difference 
if before this order had been communicat- 
ed the sale had taken place. We think 
that the decision has some bearing on the 
point before us and that in the con- 
clusion we have arrived at we are follow- 
ing the same principles as were, followed 


(1) 2 A, 686; 5 Ind Jur. 323; 1 Ind. Dee. in. sè 1017, 
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in that case. We think that the best 
course nowewill be that the application 
of the 14th of November 1924 for posses- 
sion be re-heard in the presence of the 
defendants who have appealed to this Court 
and- it will be open- to the Subordinate 
Judge on thatapplication to make what 


order he thinks fit either for delivery of. 


possession orif he thinks that possession 
should not be delivered on terms of secu- 
rity from the tenants. This order, how- 


ever, does not affect those tenants who. 


have not appealed and so far as they are 
concerned - the order for delivery of posses- 
sion stands and we are not disturbing it. 

The fair order as regards costs will, we 
think, be that there will be no order as to 
costs in this -appeal. 

This judgment will also govern the other 
appeal and having regard to the decision 
we have arrived at no order as to costs will 
be necessary in this appeal also, 

Let the record be sent down at once. 

Mukerjee, J.—I agree. 


N. H. Record sent. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 185 
oF 1924, 

March 5, 1925. 

Present :—Justice Sir B. K. Mullick, Kr, 
and Mr. Justice Ross. 

HARI SANKAR RAI—APPELLANT 
V27TSUS 


Musammat TAPAI KUER— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 1,—Maintenance decree declaring charge upon 
certain properties—Hxecution of decree—Properties 
charged, whether can be sold. ` 
It is not necessary that in every case where it is 
sought to enforce a charge upon immoveable property 
the person for whose benefit the charge was created 
must resort to the procedure for enforcement of claims 
under a mortgage laid down in O. XXXIV of the C. 
P. C. [p. 921, cols. 1 & 2.) 
Plaintiff obtained a decrees declaring that she was 
entitled toa certain maintenance allowance from the 
- defendant and that certain properties belonging to the 
- defendant were charged with the payment of the 
allowance. In execution of this decree the plaintiff 
made an application for ths recovery of a certain sum 
on account of arrears of maintenance: and sought to 
sell the properties charged under the decree in order 
to enforce payment of the amount due to her: 
Held, (1) that although the decree obtained by the 
plaintiff was declaratory in form it was capable of 
+ 
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execution the object of the decree being that nmin- 
tenance should be recoverable by the plaintiff withou 
her having to bring a fresh suit for the purpose; 
[p. 924, col. 2.] 

(2) that thé@decree obtained by the piaintiif being a 
money-decree the interest of the judgment-debtor in 
the propertics charged with the payment of the main- 
tenance allowance could be sold in execution of the 
decree, and that the provisions of r. 14 of O. XXNIV 
of the C. P. C., were not applicable to the case. [ibid.] 

Appeal from an order of the District 
Judge, Saran, dated the 19th May 1924, 
reversing that of the Subordinate Judge, 
Second Court, Chapra, dated the J]6th 


February 1924. 


Mr. Jadubans Sahay, for the Appellant, 
Mr. R. B. Saran, for the Respondent. 


l JUDGMENT. “a 

Mullick, J.—The decree-holder sued 
for maintenance and obtained a declara- 
tion that she was entitled to an allowance 
of Rs. 5 per month from the defendant 
and that cértain properties belonging to 
the defendant were charged with the pay- 
ment thereof. It is admitted that the 
decree created a charge within the mean- 
ing of s. 100 of the Transfer of Property 
Act.. Thereupon the plaintiff made an 
application in execution for the recovery 
of a total sum of Rs. 31-10-0 on account 
of her allowance for six months and some 
odd days. 

The Munsif dismissed the application 
and held that the plaintiff-decree-holder 
must bring a separate suit. 

In appeal the District Judge has taken 
a contrary view and directed that the 
properties charged should be sold in 
execution. 

In second appeal the first point taken 
is that the decree being declaratory can- 
not be executed and that the only remedy 
of the decree-holder is to bring a separate 
suit. Now, although the decree is declara- 
tory it clearly means that the maintenance 
allowance shall be recovered from the 
property charged; and the question simply 
is what is the proper procedure for the 
enforcement of the relief. In my opinion | 
there is no reason why recovery should 
not be made Ly the agency of the Exe- 
cution Court. Although neither the 
original decree nor a copy of it has been 
filed, it is clear from the recitals in the 
judgments of the Courts below that it is 
a decree which was intended to be executed 
and that it was uot the intention of the 
Trial Court to subject the decree-holder to 
the expense of a separate suit. Raja Braja 


- 
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' Sunder Deb v. Sarat Kumari (1) is clear 
‘authority ip favour of this view. 

Then it is urged thateven if,the dees 
can be executed the plaintiff cannot bring 
the property to sale in the present execu- 
tion and that he must first sue under the 
provisions of s. 67 of the Transfer of 
“Property Act. The reply to this again is 
that Raja Braja Sunders casel( 1) is authority 
‘which binds us, On the other hand we 


- have been referred to Gokul Nath Jha v. 


Pran Mal Marwari (2) as authority for 


the view that the execution cannot pro-. 


_ceed and that a decree for the enforce- 
ment of a mortgage must be first obtained. 


_ It does not appear that the particular point 


before us was directly raised in that case. 
In that case there was a mortgage bond 


- in respect of the property charged and 


the Court held that as there was asepa- 
rate bond which was capable of being 
enforced it was not open to the decree- 
holder-to resort to the procedure of the 
Execution Court, There may have been 


observations in that case to suggest that 


“the compromise decree could not be en- 
forced otherwise than by a suit; but these 
observations were not necessary for the 
decision itself. 

We have also been referred to Abhoyes- 


` gsury Debee v. Gouri Sunkur Pandey (4). 


There also a consent decree was sought 
‘to be executed and the properties secured 
were advertised for sale in the Execution 
Court. It was held in second appeal that 
the proper precedure was to obtain a 
decree for sale as in a mortgage suit and 
that tthe execution could not proceed. 


Now, iw the first place this case is not 
binding upon us in the face of the 
decision in Raja Braja Sunder Deb v., 


Sarat Kumari (1). Io the second place 
with the greatest respect it seems to me 
that the claim now before us is not one 
which arises under any mortgage and that, 
therefore, the provisions of r. 14 of 


JO, XXXIV, ©. P. ©., which prohibit the 


enforcement of a mortgage except in the 
manner providéd in the Code do not apply 
here. It does not follow that in every 
case where it is sought to enforce a charge 
the person for whose benefit the char ge 
is created must resort to the procedure 


(1) 38 Ind. Cas. 791; 2 P. L. J. 55; (1917) Pat. 67; 3 
P, L. W. 292. 3 
` (2) 3T Ind. Cas. 397; 1 P. L.W. 69; (1917) Pat, 


71. 
(3) 22 0. 859; 1 Ind. Dec. (N. s.) 568, 
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for enforcement of claims under a mort- ° 
gage. Section 99 of the Transfer of Pio- 


, perty Act of 1882 has been repealed, and 


as the claim here arises out of a money 
decree there is no reason why the interest 
of the Judgment-debtor should not be sold’ 
without a suit forsale. The provisions of’ 
r. 15, O. XXXIV, are notin 1 any way material 
to the discussion. 

The result, therefore, is .that the aei 
is dismissed with costs. 

Ross, J.—1 agree, 


ZK. Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND CIvIL.APPRAL No. 683 oF 1922. 
October 7, 1924, 
Present:—Mr. Justice Devadoss. 
M. RAMA RAO—Puat NTIFF—APPBLLANT 
versus ` 
APPU AND OTHERS —DEFENDANTS— ` 


RESPONDENTS. 

South kasme Kuaki land— Warg land—-Lease by 
wargdor—-Darkhast—-Grant by Gover nment of kumki 
land to wargdor—Subsequent possession of lessee-—- 
Prescription—Landlord and tenant—-Improvements— 
Making land fit for cultivation—Appeal, second— 
Finding of fact—-Misconstruction of document. 

Where kumki land attached to warg land in South 
Kan:ra is granted on darkhast by the Government, any 
right previously created by the wargdor in “favour -of a 
tenant or a mortgagee as regards the kumbi land comes 
to am end, fp. 925, col. 2] 

Kodi Sankara Bhatta v. Moidin, 49 Ind. Cas. 147; 35 
M. L. J. 120; 8 L. W. 100, Swaminatha Mudali v. 
Saravana Mudali, 40 Ind. Cas. 581; 33 M. In J. 370 and 
Hattikudur Narain Rao vy. Andar Sayad Abbas 
Sahib, 27 Ind. Cas. 785; 28 M. L. J. 44, followed. 

Where a lessee of such kumki land who is let into 
possession for a limited term continues in possession 
of the land for the statutory period after the date of 
his lease and subsequent tothe grant of the land on 
darkhast to the wargdor himself, he acquires a title 
as lessee by prescription and is entitled to continue in 
possession as lessee under the terms of his lease. 
ip. 925, col. 2. 

Secretary of State for India v. Krishnamoni Gupta, 
29 C. o18; ate A. 104; 60. W. N. 617; 4 Bom. L.R, 

537: 8 Sarv. P. C. J. 269 (P. C.), relied on. 

The High Court i is not justified in interferi ing with 
a pure question of fast in second appeal. Where, how- 
ever, a document has been we ongly read or miiscon-- 
strved by tha lower Appellate Court, the High ` Court , 
would consider whether the misconstruction has in 
any way vitiated the finding. [p. 926, col. 2.) | 

Where atenant wastes money by doing tiselesg 
“things on the land the landlord would not be bound to 
psy the amount spent on such fruitless labour; but ` 
whore the tenant removes Mones or levels’ the ground 
so as to make it ready for cultivation, it cannot be said 
that all his labour is wasted and the land is not -im- 
proved. [p. 927, col. 1. iff 


N 
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Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Kanara, in Appeal Suit No. 155 of 1921, 
preferred against that of -the Court of 
the Additional District Munsif, Kasara- 
gad,in Original Suit No. 226 of 1920, (O. 
S. No. 1013 of 1919, on the file of the 
Principal District Munsif). 

Mr. B. Sttarama kao, for the Appel- 
lants. l 
Messrs. C. V. Anantakrishna Iyer and 


` T. Ananda Rao, for the Respondents. 


JUDGMENT. —The first point raised 
in this second appeal is that Ex. Iis a 
lease for 70 years and not for 100 years. 
Mr. Sitarama Rao for the appellant relies 
upon the wording of the lease and con- 
tends that it must be taken to mean that 
the rent was payable at a certain rate for 
the first ten years, at a certain other rate 
for the next ten years and at a third rate 
for 70 years from the date of Ex. I. 
The Subordinate Judge has interpreted 
the deed to mean that for the first ten 
years the. rent payable was at a certain 
rate, for 20 years thereafter the rent was 
to be at a certain other rate and for 
70 years thereafter the rent was to 
be at another.rate. If the language is 
clear that the rent for the first ten years 
was to be at a certain rate for the next 
ten years at a certain other rate and for 
the 70 years thereafter at another rate, 
there would be no difficulty in interpreting 
this document. But in the document no 
word meaning ‘for’ has been used. The 
Subordinate Judge has interpreted the 
document as meaning, for the first ten 
years so. much, for the next 20 years, 


‘so much and for 70 years thereafter 
.at a certain rate. 


Considering the view 
that the Subordinate Judge has taken of 
the language of the document, I am not 
prepared to say that he has gone wrong. 
Mr. Sitarama Rao relies upon Ex. H, 
series and says that Ex. If series were not 
considered by the Judge and that, if they 
had been considered, they would have 
shown that the language used in the 
document supported his contention. In a 


. matter like this where it cannot be said 


that the lower Court has gone wrong, it 
would not be right for this Court to inter- 
fere with the interpretation of the docu- 
ment placed upon it by the lower Appellate 
Court. | disallow this contention of the 
appellant. i 

A portion of the land covered by Ex. I 
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was given on darkhast to the predecessor- 
in-fitle of the plaintiff in 1870 undeér Ex. F. 
What this portion of the land.in dispute ' 
is has noh been stated by either party, 
The contention of the appellant is that in- 
asmuch as the land was granted on 
darkhast by the Clovernment, any right 
derived from the grantec before the grant 
came to an end on Government granting 
it on darkhast. In the case of lands in 
South Kanara it is usual for pattadars to 
occupy lands adjoining their patta lands 
for the purpose of convenient enjoyment of 
their own holdings under patta, or for 
purposes of cultivation, etc. The Govern- 
ment generally grants such land known as 
kumbi land on darkhast to the pattadars. 
When the land is kumki granted on dar- 
kast, any right previously granted by the 
wargdor in favour of a tenant as regards 
the ‘kumkz'’ land comes to an end, and 
even if there is a mortgage right on the. 
land created by the wargdor, it comes to 
an end, as soon as the grant is made by 
the Government to the wargdar or any 
other person. Kodi Sankara Bhatia v. 
Moidin (1). In that case the plaintiff 
owned a warg land and there was a mort- 
gage on the land kumbi to it, and the 
land was subsequently granted by the 
Government on darkhast tothe plaintiff it 
was held that the mortgage right came to 
an end as soon as the Jand was granted on 
darkhast, This decision followed a number 
of previous decisions on the point vide 
Hattikudur Narain Rao v. Andar Sayad 
Abbas Sahib (2) and Swaminatha Mudali v. 
Saravana Mudali (3). l 
Mr. Anantakrishna Iyer is prepared to 
contend that the decision.in Kodi Sankara 
Bhatta v. Moidin (|) is not sound. ` But 
sitting as a Single Judge I am not pre- 
pared to listen to that argument .for I 
cannot refer the matter to a Full Bench 
even- if Mr. Auantakrishna Iyer is able to 
persuade me, that Kodi Sankara Bhatta 
v. Modin (1) is wrong. The answer to 
the contention of the appellant is that the 
defendant continued to be in possession 
under the lease granted by Ex. I, that the 
landlord collected rent due under Ex. I 
and that the defendant was in possession 
of the land for more than 12 years from’. 
1870. Mr. Anantakrishna Iyer’s contention 
is that he has prescribed for a lessee’s title 


- (1) 49 Ind. Cas. 147; 35 M. L. J. 120; 8 L. W. 100. 
(2) 27 Ind. Cas. 783; 28 M. L. J. 44. 
(3) 10 Ind, Cas, 581; 33 M, L. J. 370. à 
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under Ex. I in as much as he continued in 


_ possession for more than 12 years paying 


~ 


` nine annas. 


rentas próvided forin Ex.I. It appears 
from Ex. II series that the Jarfdlord col- 
lected a few annas more than that provided 
for in Ex. L from the defendant. Mr. 
Sitarama Rao argues that the defendant 
had no right to continue on the old terms 
when new terms were imposed. But such 
a contention was not put forward in the 
Courts below, and if the plaintif wanted 
to rely upon such a contention I think it 
should have been put forward in the Court 
of first instance. Seeing that Ex. If series 
were produced by the defendant and that 
he relied upon the fact that he continued 
in possession from the year 1846 under 
Ex. I, I think if was the duty of the 
plaintiff, if he relied upon any subsequent 
agreement, to have set up such agreement 
and to prove it. In the absence of such a 
contention inthe Courts below it is not 
proper to infer from the mere fact that a 
few annas more were collected from the 
tenant, than that mentioned in Ex. I that 
a new agreement was entered into between 
the landlord and the tenant subsequent to 
1870. Mr. Anantakrishna Iyer’s explana- 
tion for the difference is that the nine 
annas were added to five rupees due under 
Ex. I when the Government levied assess- 
ment at four annas peracre. The extent 
being 24 acres the tax on the land came to 
It may be that his explana- 
tion is correct. But, whether it is correct 
or not, I do not think that this is a suff- 
cient circumstance to make the Court 
consider that a new arrangement was 
entered into after the year 1870. Some 
indication is given as to the conduct of 
the parties in the order Ex. F. The Sub- 
ordinate Judge has made a mistake in 
reading the order as giving the lessee the 
right to remain in possession in spite of 
the landlord. In para. 5 he says that the 
grant was made to the lessor on the express 
understanding that the lessee’s right should 
continue, He is clearly wrong as regards 
the interpretation of Ex. F. But it con- 
tains some indication that atthe time the 


grant was made it was made to the 


plaintiff's predecessor-in-title on the ground 
that if it was granted to a third person 
the lessee’s right might be lost, but if it 
was granted to the plaintiff's predecessor- 
in-title, as he was a party to Ex. I, the 
lessee would have asserted his right in a 
Civil Court himself against the grantee, 


_~ 
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This view of the Revenue Authorities may 
be wrong, but this is a circumstance to 
show that the parties did not wish to dis- 
turb the ar.angement entered into so far 
back as 1870 and evidenced by Ex. I, but 
continued to respect that agreement and 
acted up to its terms. I donot think the 
plaintiff can disturb the possession of the 
lessee who has been in possession after 
the date of the document for at least 49 
years. 
cision in Secretary of State for India v. 
Kvishnamont Gupta (4), I hold that the 
defendant has prescribed for the title as 
lessee under Ex. |, I disallow this conten- 
tion of the appellant. 

The third contention is that the defend- 
ant is not entitled to the value of the 
spontaneous growth. Finding that the 
amount given for the trees on the land is 


less than Rs. 3. Mr. Sitarama Rao thinks 


it right not to press this point. 


The next point is that the land not 
included in the lease has been treated by 
the Courts below as being included in the 
lease. The contention of Mr. Sitarama Rao 
is that the Subordinate Judge has erred 
in treating certain Kaithodu as existing at 
the time of the preparation of the plan 


Following the principle of the de- . 


and in taking as the southern boundary. 


of the plot. No doubt there was no Kai- 
thodu in existence at the time of the 
preparation of the plan. But the Subor- 
dinate Judge does not merely rely upon that 
circumstance but applies another test and 
he says that the western boundary was 
given asa line drawn from a certain 
quarry to the house of one Ambu. If this 
is so, plot No. 141s included in the lease, 
No doubt the southern boundary is not 
quite clear, but seeing that both the 
Courts have treated this land as being 
included in Ex. I and both Courts having 
given reasons for their findings, L do not 
think this Court would be justified in 
interfering with a pure question of fact. 
No doubt if a document has been wrongly 
read or. misconstrued this Court would 
consider whether the misconstruction has 
in any way vitiated the finding, But in 
this case it cannot be said that the Sub- 
ordinate Judge has relied entirely upon 
the existence of the Kaithodu but has 
applied according to his own statement 
other test for the purpose of finding out 

(4) 29 C. 518; 29 I. A. 104; 6 C. W. N., 617; 4 Bom, L. 
R. 537; 8 Sar. P, O. J, 269 (P, 0.) ; 

$ 
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_what was included in Ex. I, I disallow this 


contention of the appellant. 

The next contention is as regards the 
improvements. Mr. Sitarama Rao contends 
that the Courts below have not applied 
the proper principle as regards improve- 
ments. His argument is that though the 
defendant spent a considerable sum of 
money upon the land yet what he has 
done cannot be called an improvement, for 
the Jand is not yet fit for cultivation. No 
doubt if the tenant wastes money .by 
doing useless things the landlord would 
not be bound to pay the amount spent on 
such fruitless labour; but, where the tenant 
removes stones of levels the ground so as 


to make it ready for cultivation, it cannot - 


be said that all his labour is wasted and 
the land is not improved, The plaintiff 
has not chosen to adduce any evidence to 
show that the land is not more valuable 
now than it was when the tenant began 
to improve it. In the absence of any 
specific evidence on this point I should con- 
sider that.what was spent for the purpose of 
improving the land was really spent for 
its improvement. Mr Sitarama Rao wants 
to rely upon the report of the Second Com- 
missioner who is considered by the District 


- “Munsif as not being fair to the defendant 


» and whose report is not relied upon by 
the Subordinate Judge. In this case three 
“ Commissioners were sent to value the im- 
provements Commissioners | and 2 seem to 
be agreed. Itisonly theSecond Commissioner 
who has sent a report which is not relied 
upon by the District Munsif as well as by 
the Subordinate Judge. Ido not think that 
the Subordinate Judge has gone wrong on 


this point and. it cannot be said that the | 


land has not been improved by the tenants. 

In this connection it has been urged 
that considerable improvement was made 
before 1907 when the land was given on 
darkhast. At that time it is contended 
that the land was fit for cultivation. Re- 
liance was placed upon Ex. J-2. Exhibit J-2 
isa statement by the Shanbhogue, and that 
Shanbhogue has not been examined. There 
. IS no guarantee that what he stated was 
correct. 
a case upon the statement of a person who 
is not called asa witness. Ido not think 
that Ex. J-2 would furnish sufficient basis 
. for contention that all this land had been 
improved before 1907. The owner of the 
land .at the time, the grantee of the lease 
in 1907 was not examined by the plaintiff 

i 9 Sh ies 
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or the defendant. It is urged by Mr. Sita- 
rama Rao that if the defendant claims the . 
value of the improvements, its his duty 
to show” that he made improvements. * 
There is evidence to show that the defend- 
ant was in possession of the Items 195 
series for a very long ‘time. Whether for 
30° years or 40 years it is not -quite clear, 
and when he has proved that he has made 
improvements. I think the onus is ' 
the other side to šhow that the 
improvements were made before 1907. 
Such evidence has not been produced on 
the side of the plaintiff; and I do not 
think he is now entitled to set up a case 
which was not set up in the pleadings. ` 
Then the last question is as regards 
rent for Items No. 15 series. In the plaint the 
plaintiff asked only for 50 mudis of paddy 
as mesne profits. That is only as regards 


‘the land covered by Ex. I. He did not 


specifically claim mesne profits in respect 
of Jands, Items 15 series. If he had adduc- 
ed- some evidence to show what the in- 
come of these items was, no doubt he 
would he entitled to get mesne profits. 
But he was on the horns of a dilemma. 
His case was that 15 series were not im- 
proved and that they were not fit for 
cultivation. If they were not fit for cul- 
tivation he could not have said that 
they were capable of yielding any income. 
That being so Í do not think the plaintiff 
can be given mesne profits-in respect of 
15 series. 

In the result the second appeal fails 
and is dismissed with costs, 

VIN. V. . Appeal dismissed. 

Z. K. ; wa 


ALLAHABAD HIGH COURT. © 
Ssconp Orvin APPEAL No, 54 or 1923. 
April 20, 19285. 

Present :—Mr. Justice Stuart and 
Mr. Justice Daniels. 
SHANKAR KUNBI—DEFENDANT ~ 
APPELLANT 
versus < 
Nawab Iqbal-ul-Daula Mirza MOHAMMAD 
MOQIM ALI KHAN— PLAINTIFF AND OTHERS 


— DEFENDANTS—RrsPonvEnTs. 
Civil Procedure Code (Act V of 1908), s, 11—Agra 
Tenancy Act (II of 1901), s. 161—-Suit for determing 
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tion of rent in Revenue Court—Finding that defend- 
ants held undera third person and not under plaint- 
iff--Suit against: third person for recovery of pos- 
session-- -Res j&dicata. ; 

Plaintif brought a suit inthe Revenge Court for 
the determination ofthe amount of rent to be paid 
by certain persons on the allegation that they were 
ex-vroprietary tenants under the plaintiff. The 
defence was that they did not hold under the plaintiff 
but underone S. who was a perpetual lessee of 
the land from the plaintiff. S. was impleaded asa 
party tothe suit and the Court arrived at the 
finding that the defendants held under S. and not 
under the plaintiff. In a subsequent sujt in the 
Civil Court by the plaintiff to recover possession of 
the land from S. on the allegation that S. was a 
benumidar for the plaintiff and that the real lessec 


“ was the plaintiff himself : 


+ 


Ield, that the question whether 9, was the benami- 
dar of the plaintif had notbeen decided by the 
Revenue Court in the previous suit and that the 
decision ofthe Revenue Court did not operate as 
res judicata between the parties. 


Second appeal against a decree of the 
District Judge, Benares, dated the 26th 
September 1922. 

Messrs. P. L. Banerji and N. Upadia, 
for the Appellant. l 

Messrs. K. Verma and S. Hyder Mehdi, for 
the Respondents. 


i JUDGMENT. 

Stuart, J.—The three main argu- 
ments advanced in support of this appeal 
are first that the plaintiff was debarred 
from bringing the suit out of which this 
appeal has arisen, because it had been 
decided finally as between him and the 
appellant Shankar Kurmi in a Revenue 
Court of competent jurisdiction by a 
decision of 12th April 1915 subsequently 
affirmed on appeal, that in respect of the 
property in dispute in the present pro- 
ceedings the plaintiff was a zemindar and 
the appellant, Shankar Kurmi, his per- 
petual lessee. The second point argued was 
that the Court should not enforce the 
agreement which it was asked to enforce by 
the plaintiff respondent as such an agree- 
ment was fraudulent and intended to 
defeat the provisions of the Tenancy Act. 
The third point was that the suit was 
barred by limitation. 

In respect ofthe first point, I find that 
there can be no question of res judicata, 
because on the view I hold the Revenue 
Court did not decide that the plaintiff- 
respondent was the zemindar and that the 
appellant, Shankar, was his lessee of the 
property now in dispute. The suit before 
the Revenue Court was a suit brought by 
the plaintiff respondent for the determina- 
iton ofthe amount of rent ta be paid by 
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third parties on the allegation: that these 
third parties were his ex-pioprieta:y tenants, — 
They replied that they did not, base their 
tenancy upon an agreement with ‘the 
plaintiff respondent, but that they were 
holding from Shankar, who was a tenant 
of the plaintiff-respoudent. Shankar in-. 
tervened and took the same position. Now, 
if was not necessary for the purpose of 
the decision of that-suit to détermine 
whether the lease which it is now asserted 
was a benami transaction (the plaintiff- 
respondent ‘being the actual lessee and 
Shankar having been put forward to re- 
present him) was or was not such a transac- 
tion, for, if the plaintiff-respondent had 
then established that the lease was really 
in his own favour, though nominally in 
favour of Shankar, he would not have ad- 
vanced his case against the persons against 
whom he wished to have ex-proprietary 
rents fixed, because it would have been 
obvious that, if he had put forward Shankar 
as representing him, Shankar hada per- 
fect right to lease to the then defendants, 
1 do not consider that the question now 
before this Court was before the Revenue 
Court, and could have been before the 
Revenue Court. Thisis a very different 
matter from laying down that the Revenue 
Court is not competent to decide matters 
falling within its cognizance under the 
provisions of s. 167 of the Tenancy Act. 
My point here is that the Revenue Court 
did not decide anything bearing upon this 
particular point. 

In respect of the second point as to'the 
suit being barred, because the arrangement 
was fraudulent, it isnot open to Shankar 
to raise that plea and I would according- 
ly repel it. i 

In respect ofthe third point, the suit 
appears to me to be cleary a suit by a 
person Out of possession for possession. 
The real remedy sought is to recover the 
property fiom the benamidar, who, after 
having agreed to hold iton behalf of the 
actual owner, is asserting a contrary title 
and refusing to give the actual owner the 
benefit of the property. I would, therefore, 
dismiss this appeal with costs including 
in this Court fees on the higher scale. 

Daniels, J.—I concur. I would pre- 
fer to rest my decision on the second plea 
on the ground taken by this Court in 
iis decisicn on a cage arising opt of a 
similar lease, namely, that no fraud was 
actually committed. The vendors never 
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claimed their ex-proprietary rights, and 


consequently these rights lapsed. 


‘By the Courét.+-Tlhe appeal is dismiss- . 
“ed with costs including in this Court fees... 


-onthehigher scale... - . -- 
Z.. K. Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPLICATION. IN ORIGINAL CiviL SUIT 
| No, 1215 up 1924. 

December 15, 1924. 
Present:—Mr. Justice Page. 
BHOWANIDAS RAMGOBIND 
-——PLaINTIFF—OPposiTe PARTY 

ee ` VETSUS ; 
PANNACHAND LUCHMIPAT AND 
ANOTHER—-DEFENDaNTS-——APPLICANTS, 
Civil Procedure Code-(Act V of 1908), 0. V, r. 17 
Service of summons—Duty of plaintiff-~Personal 
service, mode of —Substituted service, when can be 


permitted—Arbitration Act (IX of 1898), s. 19—-Step > 


in orocee lings, what amounts to~-Application for copy 
of plaint-—Application for leave to enter appear- 
Anse. 

A plaintiff must use reasonable diligence to 
. as2zrtaia ths whereabouts of the defendant in order to 


effect personal service of summonses upon him, and. 


Wwhare, according to the plaintiff himself, the defend- 
ant resides at more places than on the plaintiff 
cadnot be held to have used reasonable diligence to 
discover the defendant's whereabouts if he has not 
- made enquiries for the defendant at every one of such 
placas. The fact that the plaintiff has called more than 
once at: one of such places. and has failed to find 
. the defendant will not entitle him to take advantage 
Olt provisions for substituted service. |p. 930, 
col. L, 
Where a defendant refuses to ancept service it is not 
.Suificient compliance with the provisions of O. V, r. 17, 
of the ©. P. C., to affix a copy’ of the summons on the 


outer door of the premises in which the defendant: 


happens tobe attha time, unless the premises are 
such that the defendant ordinarily resides or carries 
on business or psrsoially worss for gain in the pre- 
mises. [p. 939, col.1.] . 


A step in the proceedings within the meaning of- 


8. 19 of the Arbitration Act means something in the 


nature of an application tothe Court, and not mere, 
talk between solicitors or solicitors cleras nor the’ 


writing of letters, but the taking of some step, such as 


ths taking out of summons or something of the kind,. 


which is in the technical sense a step in the proceed- 
ings. To apply for a copy of a plaint is _ merely 
to seek information in order that the defendint may 
ascertain the nature of.the plaintiff's claim: In so 


doing the defendant does not and is not to be deemed. 


to indicate his acyuiescence in the.coursé adopted by 
the plaintiff for the purpose of settling the ‘dispute 
which has arisan, for until he is made aware of the 
plaintiff's cause of actioa heis not ina position to 
elect whether he will proceed by way of arbitration or 
“will assent to the litigation which has been commenc- 
ed against him. [p. 931, cols. 1 & 2.) X 
l ‘ce act in the natureof an application to the Court 
which indicates that a party is willing that the suit 


phould procéed, would be a step inthe proceedings . 04 


po o 
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within the meaning of s. 19 ofthe Arbitration Act. 
The intention of the party is to be gathered from the 


-nature of the application which is made, and if having 
‘yegard- to the form of the application the Court is 


of opinion-that a step has been taken it* will so hold, 
notwithstandfhhg that the party may in truth and in 
fact have no such intention, or that the application is 
coupled with a protest that the party desired that the 
matters in dispute should be referred: to arbitration. 
[p. 932, cols 1 & 2.] ae 

A defendant's application for leave to enter an. 
appearance is not astep in the proceedings within 
the meaning of s.19 of the Arbitration Act. It is 
a reasonable deduction from such conduct that the 
defendant intends to resist the suit on the merits. It 
is equally reasonable to infer therefrom that he intends 
thereafter to make a preliminary objection to the 
matter being made the subject of litigation at all, 
[p. 932, col. 2] ' 


Application by Pannachand Luchmipat 

Defendant No. 1. ; 
Mr. 4. K. Roy, for the Defendant. | 
Mr. K. P. Khaitan, for the Plaintiff. 


IJUDGMENT.—This is an application 
by the first defendant for leave to enter an 
appearance and for astay ofthe proceed- 
ings pending a reference to arbitration of 
the matters in dispute in this suit. In 
the plaint this. defendant is described as 
“Pannachand Luchmipat, a mercantile firm 
carrying on business at 33, Armenian Street, 
in thetown of Calcutta as well as at 2, 
Turner Road, Chitpore.” The defendant 


‘alleges that this firm has never been serv- 


ed with a writ of summons inthe suit. The 
onus of proving the service is upon the 
plaintiff. The .plaintiff alleges that the 
summons was duly served on two occasions 
by substituted service. As regards. the 
first alleged service there is evidence that 
in June 1924 the plaintiff's gomashta went 
with the Sherifi’s peon to No, 33, Armenian 


‘Street, in order to serve the defendant 


there that he failed to effect personal 
service, and that after calling upon the 
defendant three times to accept service 
a copy of the summons was affixed to the 
outer-door of 33, Armenian Street, by the 
Sheriff's peon. In my.opinion, sucha mode 
of service does not comply with the require- 
ments.of O. V,r. 17. lhad occasion recent 
ly to state what, in my opinion, those res 
quirements were, and I need not repeat 
them; Haldeodas Lohia y. Subkarandas 
Goenka. (1). . It was not enough, in the cir- 
cumstances that the plaintiff, in order to be- 
come entitled to take advantage of, the 
provision for substituted service, should 
have called once, twice or any number of 


(1) 88 Ind. Cas. 508; 520.179; (1925) A. LR, (C). 
A < ; 
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times at 33, Armenian’ Street; A plaint- 
. iff must use reasonable diligence to ascer- 
tain the whereabouts of the Mefendant, and 
Where, asin this case the defendant, accord- 
ing to the plaintiff, resided both at 33, Arme- 
nian Street, andat 2, Turner Road, Chitpore, 
the plaintiff cannot be held to have used 
reasonable diligence to discover the defend- 
ants whereabouts if he did not make 
enquiries for the defendant at both of these 
places. No attempt, however, has been 
made at any time to serve the defendant 
at 2, Turner Road, Chitpore, and, in my 
opinion, the first alleged service does not 
constitute avalid service ofthe writ of sum- 
mons. As regards the second alleged ser- 
vice, that is, at 102, Clive Street, it is 
stated that Atmaram, the plaintiff's 
gomasta, on the 16th Septemberin company 
with the Sheriffs peon attempted to serve 
the writ ofsummons upon the defendant 
_ personally at 102, Clive Street. The defend- 
ant does not dispute that 102, Clive Street 
is a place where Pannachand Luchmipat 
was sometimes to be found or that the 
offices of the Jute Balers’ Association of 
which he is a member were there located. 
Assuming, however, against the defendant's 
contention that the defendant was in fact 
found at 102, Clive Street, by Atmaram 
and the peon on that day, and that the 
writ of summons was then and there offer- 
. ed to himfor acceptance, and also thathe 
refused the service thereof, in my opinion, 
the second alleged service is inadequate 
because, after the defendant had refused 
to accept service, all that was done was 
that the peon affixed a copy of the summons 
on the outer door of 102,. Clive Street. 
Mr. Khaitan contended that to affix a copy 
of the summons on the outer-door of pre- 
mises in which a defendant isfound, and 
where the defendant has refused to accept 
service is a sufficient compliance with the 
provisions of O. V, r. 17 but it isto be 
observed that in order duly to effect sub- 
stituted service it is necessary for “the 
proper officer to affix the summons on the 
outer-door of some other conspicuous part 
of the house in which the defendant ordi- 
narily resides or carries on business or per- 
sonally works for gain.” and except for a 
statement by the Sheriff's peon (who I am 
satisfied was notin a position to know the. 
fact) to the effect that “102, Clive Street 
is where the said firm is located;” there is 
no evidence that 102, Clive Street was where 
the defendant ordinarily resided or carried 
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on business or personally -worked for gain. 
Farther, not only does it appear from two 
memoranda annexed to Atmaram’s affidavit 
that this defendant purported to carry on 
business at 33,: Armenian Street, with a 
head office at 2, Turner Road, Chitpore, but 
an application having been made on the 
Yth July 1924 by the plaintiff for leave to 
effect substituted service the plaintiff stat- 
ed that “for greater safety your petitioners 
have been informed that the defendant firm 
was carrying on business at 2, Turner 
Road, in Chitpore inthe suburbs of Calcutta 
in the jurisdiction of the District Judge's 
Court, Alipore and that your petitioners 
submit that a fresh summons be issued 
under the seal of the Hon'ble Court.” 
No attempt has been made, however, as 
I have said, to effect personal service at 
this address. In these circumstances I 
hold that the necessary preliminary steps 
were not taken to justify the plaintiff in 
effecting service by a mode of substitut- 
ed service. I, therefore, granted the defend- 
ant leave to enter an appearance. The 
defendant thereupon filed his warrant of 
attorney and entered an appearance, and 
on the plaintiff consenting that the second 
part of the plaintiff's motion should be 
heard forthwith the defendant applied that 
all further proceedings in the suit should 
be stayed pending a reference of the 
matters in coztroversy therein. The suit 
is brought 0 recover damages for the 
alleged failufe of this defendant tó deliver 
alarge quantity of hessian cloth pursuant 
to two contracts of sale dated 15th Sep- 
tember 1923 and the 5th October 1923. It 
was a term ofeach of the said contracts 
that any dispute whatsoever arising on or 
out of this contract shall be referred to 
arbitration under the rules of the Bengal 
Chamber of Commerce applicable for the 
time being for decision and such deci- 
sion shall be accepted as final and 
binding on both parties to these con- 
tracts. The award may, at the instance of 
either party and without notice to either 
of them, be madearuleofthe High Court 
of Judicature at Fort William in Bengal.” 
Admittedly theclaimin this suit is within 
the ambit of the arbitration clause but the 
plaintiff resists the defendant’s applica 
tion that the proceedings herein should be 
stayed on the ground that the defendant 
has taken a step in the proceedings, and, 
having regard to s. 19 of ike Arbitration 
Act (IX of 1899) the Court has no jurisdic¢s 
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tion to stay the suit. By s. 19 it is provid- 
ed that “where any party toa submission 

to which this Act applies, or any person 
claiming under him, commences any legal 
proceedings against any other party to the 
submission, or any person claiming under 
him, in respect of any matter agreed 
to be referred any party to:such legal pro- 
ceedings may, at any time after appear- 
anca and before filing a written state- 
ment or taking any “other steps in the 
proceeeings apply to the Court to stay the 
proceedings; and the Court, if satisfied that 
there is no sufficient reason why the mat- 
ter should not be referred in accordance 
with the submission and that the applicant 
was, at the time when the proceedings 
were commenced and still remains, ready 
and willing to do all things necessary to 
the proper conduct of the arbitration, may 
make an order staying the proceedings.” 
The defendant not having been served did 
not enter an appearance as directed in the 
summons and the suit was placed in the un- 
‘defended list. On the Ist December the 
defendant's Attorney wrote to the plaintiff's 
Attorney : 


Dear Sir, 

An order has this day “been made direct- 
ing our client to make an application for 
leave to enter an appearance herein. We 
shall be obliged if you will send us a copy 
of the plaint, and the affidavit of service at 
once on the usual terms. 

A Yours faithfully, 
A. N. Mitrer & Bast 


The plaintiff contends that the defendant 
has taken a step inthe proceedings (i) by 
applying for a copy of the plaint and (iz) 


by making an application for leave to- 


- enter an appearance. With respect to the 
first alleged step it is enough to state 
that I agree with the view expressed by 
Lindley, L. J., as to the meaning of s. 4 of 
the English Arbitration Act, 1889, which 
is couched in language almost identical 
with that to be found in s., 19 ofthe Indian 
Arbitration Act. His Lordship observed 
that “The authorities shew that a step in the 
proceedings means something in the nature 
ofan application to the Court, and not 
mere talk between solicitors or solicitors’ 
clerks nor the writing of letters, but the 
taking of somestep, such as taking “out a 
summons or something of that kind, which 
js, in the technical sense, a step in the pro- 
+ 
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ceedings’: Ives and Barker v. Willans (2). 
Moreover, to apply for a copy of the plaint 
is merely to seek information in order that 
the defendant may ascertain the nature of 
the plaintiff's claim. In so doing the de- 
fendant does not, and is not to be deemed 
to, indicate ‘his acquiescence in the course 
adopted by the plaintiff for the purpose 
of settling the dispute which has arisen, for 
until he is made aware of the plaintiff's 
cause of action he is notin a position to 
elect whether he will proceed by way of 
arbitration or will assent to the litigation 
which has been commenced against him. 
As regards the second ground which the 
plaintiff urges in support of his contention 
it is well to bear in mind that an agreement 
to refer a dispute to arbitration does not 
oust the jurisdiction of the Court, Not- 
withstanding such an agreement at Com- 
mon Law the parties or any of them are 
at liberty to invoke the assistance of the 
Court to settle the controversy which has 
arisen, and the Court is bound to entertain 
the suit. The only remedy at Common 
Law open to a party to the agreement is 
to seek damages for the breach of the 
agreement to refer the matter to arbitration. 
But this remedy would usually be found 
to be nugatory for under the circumstances - 
the plaintiff would not be able to prove 
more than nominal damages. Of course, ° 
the parties to such an agreement either 
before or after action brought are at liberty 
to séttle the dispute by submitting the 
subject matter thereof to arbitration and 
obtaining an award thereon. But in the 
absence of such an award the Common Law 
right of the parties or any of them to have 
recourse to the Court for the purpose of 
settling the dispute remains unaffected by 
an agreement to refer the matter to arbi- 
tration :—see ‘Poleman v. Ossett Corporation 
(3). Under s. 19 of the Arbitration Act, 
however, upon the fulfilment of the cone 
ditions therein provided, the Court in its 
discretion may stay the proceedings in the 
suit pending a reference to arbitration. 
Now, I am satisfied that the defendant is 
and at all material times has been, ready 
and willing’ to refer to arbitration the 
matters in dispute in the suit, and, inmy 
opinion, there is no sufficient reason why 
the matters should not be referred in 


„8 (1894) 2 Ch. 478 at p. 484; 63 L. J. Ch. 521; 7R. 
70 L. T. 674: 42 W. R. 483. 

va (1912) 3 K. B. 257; 81 L. J. K, B. 1092; 107 b. Y, 
16 J. P. 497; LGR e 
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accordance with the submission. But in 
order to conform to the provisions of s. 19 
the defendant must apply ‘to the Court 
“after appearance and before filing a 
witen statement or taking any other step 
in the proceedings’. Now, in my opinion, 
to move the Court for leave. to enter 
an appearance is for certain purposes to 
take a step in the proceedings. For ex- 
ample, a party taking such a step would 
be deemed to have waived any: irregu- 
larity in the service of the writ to which 


he applies for leave to appear: see Fry v. 


Moore (4) In re Orr Ewing, Orr Ewing v. Orr 
Ewing (5) Harris v. Taylor (6). The ques: 
tion which I have to determine ` is 
whether such an application is step. in 
the proceedings within s. 19 of the 
Arbitration Act. Now, I apprehend that 
the intention ofthe Legislature in enact- 
ing s.19 was that in a proper case the 
Court should give effect to the agreement 
for arbitration into which the parties had 
entered, it was not, however, intended that 
a party should lie by and after having 
wasted time and money in litigation should 
apply for a stay of the proceedings in 
order thatthe dispute should be settled 
by arbitration. “The intention of the 


Legislature in giving effect to the contract: 


of the parties, and saying thatone of them 
should be entitled to make an application 
to iusist that the matter should be referr- 
ed according to the original agreement, was 
that they-should at ouce, and before any 
further proceedings were taken, specify ihe 
terminus a quo and that if an application to 
stay proceedings was made under those: cir- 
cumstances, then that the Court should 
enforce the contractual obligation to go to 
arbitration.... That seems. to me a very 
_wise provision: that costs should not be 
thrown away in beginning to litigate,” 
‘per Lord Halsbury, Lord Chancellor, Ford's 
Hotel Co. v. Bartlett (7). Any act in the 
nature of an.application to the Court which 
indicates that a party is willing that: the 
suit should proceed, in my opinion, would 
be a step in the proceedings within s., 19 
of the Indian’Arbitration Act, The inten- 
tion of the party is to be gathered from the 
nature of the application which is made, 
_, (4) (1889) 23 Q. B. D. 395; 58 L. J. Q. B. 382; 611, 
I’. 545; 37 W. R. 565. 
5) (1883) 22 Ch. D. 456. 
Mi (1915) 2 K, B. 530; 84 L. J. K. B. 1839; 113 L, T, 


(7) (1896) A. ©. 1 at p. 5; 65 L. J, Q. B. 166; 73 L. T, 
665; 4i W, R. 241, ` 
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and if,having regard to the form of the 
application, the Court is of opinion, that 
a step has been taken it:will so hold, 
notwithstanding that the party may in 
truth and in fact’ have ho such intention or 
that: the application is coupled with a pro- 
test that the party desires that the matters 
in dispute should bereferred to arbitration; 


. see Lucas Ralli v. Noor Mahomed (8), Sarat 


Kumar Roy v. Corporation of Caleutta-(9), 
‘Austin & Whiteley, Ltd. v. Bowly (s.) & 


Sons (10) Applying this test to the motion 


before the Cowit | am clearly of opinion 
that the defendant’s application for leave 
to enter an appearance was not a step in the 
proceedings within s.19 of the Arbitra- 
tion Act. It is not a reasonable deduction 
from such conduct that the defendant in- 
tends to resist thé suit on the merits. Itis 


-equally reasonable to infer therefrom that 


he intends thereafter to make a preliminary 
objection to the matter being made the_ 
subject of litigation at all. Nay more, 
the language: used in the section leads me 
to the same conclusion, for it is the¥ein 
expressly provided that the party making 
an application under the section fora slay 
of the proceedings must before so doing 
It is not 
reasonable to suppose that the Legislature 
intended that a party should be held to 
have taken a step in the proceedings with- 
in s. 19 of the Arbitration Act merely be- 
cause he has made an application which, 
if granted, will place him en train. for 
fulfilling a condition precedent to an appli- 
cation to stay being duly made in accord- 
ance with the provisions of the section, 
In my opinion, the defendant's application 
must succeed, and the proceedings in the 
suit will be stayed in order that the 
matters in dispute therein may be referr- 
ed to arbitration pursuant to the -agree- 
ment entered ‘into between the parties. 
Liberty to apply. The defendants are to 
have their taxed costs of this motion in 
any event. 

Z.K. > Application allowed. 

(8) 31 B. 235; 8 Bom, L. R. 999 i 


(9) 34 C. 443: 11 O: W. N. 306 
(10) (1913) 108 L. T. 921. 
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“RANGOON HIGH COURT. 
Civi Reviston No. 163 or 1924. 
November 2}, 1924, 
_ Present:—Mr. Justice Godfrey. 
KOLALI SAI —APPLICANT 
/ versus 
BALAT HAJ AM —NON-APPLICANT, 
Stamp Act (II of 1399), s. 12—Stamp ‘on pro-note, 


cancellation of—Cross-mark, whether operates as 
effectual cancellation. 

Under s 12o0f the Stamp Act it is not essential that 
in order to cancel a’ stamp a person must go the 
length of either writing his name or his initials 


thereon. So long ashe makes it obviously apparent ’ 


on the face of the stamp that it has once bean used, 
if appears he has done all that could reasonably be 
expected of him and all that is in fact required by the 
section. 

Defendant who was illiterate and used a cross-mark 
as the ordinary method of his acknowledgment 
executed a pro-note and madea cross-mark on the 
stamp aifixed to the pro-note: l 

Held, that the cross-mark effectually cancelled the 


stamp within the meaning of s. 12 of the Stamp- 


Act. 

Ralli v. Caramalli’ Fazal, l4 B. 102; 7 Ind. 
Dec. (x. s.) 526, Virbhadrapa v. Bhimaji, 28 B. 432; 6 
Bom. L. R. 436; and McMullen v. Sir Alfred Hickman 
Steamship Company Ltd:, (1902) 71 L. J. Oh. 786; 18 
T. L. P. 650, referred to. 


Civil revision from a decree of the 
Small Cause. Court, Rangoon, in Civil 
Regular No. 7634 of 1923. 

Mr. Vertannes, for the Applicant. 


JU DGMENT.—In this case the appli- 
cant seeks to revise the judgment and 
.decree of the Third Judge, Rangoon Small 
Cause Court, decreeing a suit upon a 
promissory-note for Rs.. 81 against him 
on the ground that the stamp on the 
promissory-note having been. duly can- 
celled in conformity with the provisions 
of s. l ofthe Stamp Act, the promissory- 
note must be deemed to have been un- 
stamped in accordance with that section, 
and was, therefore, inadmissible in evi- 
dence, and should have been rejected and 
the suit dismissed. 

This.objection does not appear to have 
been taken at the trial of the suit, nor was 


it definitely raised in the petition first filed. 
1n- révision in this Court; butit seems to. 


have been argued, when the application 
was fixed for admission, and amended 
grounds have since been filed by. leave; 
which make it, in effect; the only real ground 
put forward. k z 

lt appears that the applicant, who was 
the defen lant in the suit, is illiterate and 
cannot even sign his name. His petitions, 
therefore, bear his X mark, and the sum- 
mons, with which hejs said to have been 
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served in the suit was similarly marked 
witha X. Thestamp on the promissory- 
note in suit has likewise a X mark on it; 
and it is contended that this is-not an. 
effectual cancellation of the stamp within 
the meaning of the seetion. A 

That section provides inter alia that the 
person: executing any instiument on any 
paper. bearing an adhesive stamp shall 


- cancel the same “so that it cannot be used 


again’: and sub-s (3) provides that a person 
so required to cancel an adhesive stamp 
“may eancel it by writing on or across the 
stamp his name or initials or the name or 
initials of his firm with the true date of 
his so writing or in any other effectual 
manner.” 

The short question for disposal, there- 
fore, is whether a X mark made on an ad- 
hesive stamp cancels it in an effectual 
manner, that is to say, so that it cannot he 
used again. And, for the purpose of arriv- 
ing ata decision in the matter, a compari- 
son may be made with the methods given 
as examples. | 

I have been referred to two cases, upon 
which reliance is placed, as showing that 
a X mark is an ineffectual method of can- 
cellation. The one, Ralli v. Caramalli 
Fazal (1), where the only mark of cancella- 
tion on the stamp was alineon a minute 
portion of it forming the first portion of 
the first letter of the defendant's signature 
(see page 105). which was held to he in- 
effectual; and the other, Virbhadrapa v. 
Bhimaji (2), which followed that case and 
went samewhat further, holding that two 
parallel lines drawn across the stamp did 
not effectually cancel it, the learned Judges 
being of opinion. that there was no differ- 
ence between “a small ink line” and “two 
lines,” 


With the greatest respect to the learned - 


Judges, who constituted the Bench in the 
last-mentioned case, it seems to me that it 
is a question of degree, and that it is not 
essential that a person should go the length 
of either writing his name or initials, So 
long as he makes it obviously.apparent, -on 


the face of the stamp, that it has once heen - 


used, it appears to me that he has done all 
that can-reasonahly he expected of him, and 
all that is, in fast required hy the section 
of ths Act. And this would seem to have 
been the ratio decidendi adopted by the 


4 


Court in McMullen v, Sir Alfred Hickman, 


(1) 14 B. 102: 7 Ind. Dec. (x. 8.) 526, z 
(2) 28 B. 432; 6 Bom, L. R. 436, 


~è 
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Steamship Company, . Ltd., (3), where, in 


some, cases, the stamps were cancelled by a. 


cross, or other marks -drawn across,them. 

In the particular case before me, it 18 
obvious that a cross-mark is the petitioner's 
ordinary method of indicating his acknow- 
ledgment, as he, like very many others to 
whom money is lent upon promissory-notes 
in Rangoon, cannot sign his name, And, 
if his cross-mark does not constitute an 
effectual cancellation of the stamp, it is 
difficult to ‘see what else such a person 
could do. l 

In my opinion, therefore, the stamp in 
question was effectually cancelled within the 
meaning of the Act, and the promissory- 
note properly admitted in evidence. And 
it, therefore, follows that this application 
fails, and it is accordingly dismissed. 


Z. K. Application dismissed. 
(3) (1902) 71 L, J. Ch, 766; 18 T. L. R. 650. 


Ea 
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MADRAS HIGH COURT. . 
APPEAL AGAINST ORDER No. 232 or 1924, 
January 7, 1925. 
Present:—Mr. Justice Devadoss and 

= Mr. Justice Wallace. 
Tae OFFICIAL RECEIVER or 
COIMBATORE—?PETITIONER— 
ÅPPELLANT i 
VETSUS. l 
PALANISWAMI CHETTI alias 
PONNUSWAMI CHETTIAR AND ANOTHER 
—-RESPONDENTS Nos. 1 AND 2— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 2 (a), 21, 
28, 58—‘Creditor" in s. 28 (a), meaning of —“Realise” 
in s. 28 (6), meaning of —Insolvency Court, power of, 
to stay proceedings pending against insolvent—Mort- 
gage suit, whether affected by order of adjudication 
-Application under s. 58 to avoid transfer, whether 
gusis jurisdiction of Civil Court to proceed with mart- 
gage suit— Jurisdiction. h 

There is no provision in the Provincial Insolvency 


‘ Act empowering an insolvency Court to stay pro- 


ceedings pending against an insolvent before that 
Court or in another Court subject to the superinten- 
dence of that Court. Section: 29 of the Act, however, 
gives power to the Court before which a suit or 
other proceeding is pending against a debtor to stay 
the proceeding or -to continue it on such terms as 
the Court may impose on proof thaten order of 
adjudication has been made against the debtor, 
[p. 935, col. 2.] 

The word “creditor” in cl. (2) afs. 28 of the Pro- 
vincial, Insolvency Act means only a creditor as 
defined in s. 2 (a) of the Act and does not include 
a secured ereditor. [p. 936, col. 1.] 


The word “realise” in cl. (6) of s. 28 of the 
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Provincial Insolvency Act must be understood in the 
ordinary sense of a secured creditor realising his 
security bv suit. [p. 936, col. 1.) 

The right of a secured creditor either to commence 
a suit on his mortgage or to proceed with such suit 
and after he has obtained a decree to proceed with 
the execution of his mortgage decree is not taken 
away by the admission of an insolvency petition, or 
by the adjudication of the mortgagor as an insolvent. 
[p. 936, col. 2.) 

An Insolvency Court is the proper Court for 
considering whether a transaction is bad under s. 53 ` 
of the Provincial Insolvency Act. An ordinary 
Civil Court would have nower to declare a mortgage 
void under s. 53 of the Transfer of Property Act, but 
it cannot make sucha declaration under s. 53 of the 
Provincial Insolvency Act. [p. 937, col. L] 

It docs not follow that because a transaction is 
void under s. 53.ofthe Provincial Insolvency Act, 
therefore, the mortgagee has no remedy against the 
mortgagor. The transaction under s. 53 is only 
voidable and not void, and until it is set aside it is 
good against the mortgagor. It is only in the 
interests of the general body of creditors that a 
transaction which is good against the mortgagor is 
set aside under s. 53 of the Provincial Insolvency 


. Act. The jurisdiction to set aside a transaction which 


is good against the mortgagor but not good against 
the general body of creditors is an exclusive jurisdic- 
tion of the Insolvency Court. But that does not take 
away the jurisdiction of a Civil Court to proceed 
with the mortgagee's suit to decree. Tp. 937, cols. 1& 2.] 

A mortgage which is voidable under s. 53 of the 
Provincial Insolvency Act is only voidable to the 
extent to which the property transferred is necessary to 
satisfy the creditors of the insolvent. |p. 937, col. 2.] 

No Court has power to sell the property of an 
insolvent if it is vested in the Official Receiver 
except the Official Recsiver himself. [ibid.] 

The Official Receiver's right to proceed under s. 53 
is not taken away either by the institution of a suit 
by the mortgagee or the passing of a decreein his 
favour or even by his realising the amount due to him 
by the sale of the property, for the Official Receiver 
could apply to the Insolvency Court for a declaration 
that the transaction is void and if he succeeds, the 
property of the insolvent would vest in him before 
sale in execution of the mortgage-decree. If the 
property is sold toa bana fide purchaser for value, 
before the Insolveney Court passes an order under 
s. 53, the Official Receiver would be entitled. to 
proceed against the amount realised by the mortgagee 
in execution of his mortgage-decree. [p. 937, col 2; 
p. 938, col. 1.] | E 


Unders. 4 of the Provincial Insolvency Act, the 
Court is given wide powers to try all questions 
which it may deem expedient or necessary to 
decide for the purpose of doing complete justice 
or making a complete distribution of property. 
Though the Insolvency Court has such wide powers, 
neither s.4 nor any other section of the Insolvency 
Act takes away the jurisdiction of the ordinary Civil 
Court to try a suit instituted by a mortgagee against 
the insolvent. The scheme of the Act is to exempt 
the secured creditors from its operation unless 
they choose to come in under s. 47. This does 
not mean that a mortgage cannot be set aside as 
béing void under s. 53. Similarly, the jtrisdiction 
given to an Insolvency Court under as. 53 and 54 
cannot take away- the jurisdiction of the ordinary 
Civil Court to entertain -a suit at the instance of a 
mortgagee, or proceed with such a suit already 
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in the insolveney petition and, thereforej 


instituted by reason of the pendency of the insolvency 
proceedings. [p. 938, cols. 1 & 2.] 

_ Per Wallace, J—Where the secured creditor of an 
insolvent brings a suit against the insolvent to realise 
his security ‘and the Official Receiver is made a party 
to that suit as representing the insolvent he does not 
carry into that representation his character as 
represvntative of the creditors. The deres in the 
mortgage suit, if in favour of the mortgagee, will still 
be enforceable except so far as. the proceedings 
uhd>r s. 53 have debarred him from recovering the 
‘whole of the proc-eds for himself, and if, for example, 
in the proceedings under s. 53 the Court finds the 
alienation good bo any extent, and upholds it to that 
extent, or rather- does not challenge the mortgage 
right to that extent, then the mortgagee will become 
a creditor of the insolvent estate on the foot of his 


mortgagee to that extent. If the mortgagee's. suit is- 


dismissed, then the property vests in the Official 
Receiver who is on record in his suit as representative 
ofthe mortgagor. Similarly, if the proceedings under 
s. 53 are dismissed, the mortgage suit is unaffected; 
if they are upheld, the mortgagee’s rights against his 
mortgagor are subject to the result of the order 
against him under s. 53. The two Courts are in fact 
deciding different questions in relation to different 
parties and there is, therefore, no question of con- 
current or conflicting jurisdiction on the same point. 
(p. 940, col. 2; p. 941, col. 1.) i 


Appeal against an order of the District 
Judge, Coimbatore, dated the 3rd April 1924, 
T A. No. 161 of 1924, in I. P. No. 102 of 

"Mr, A. C. Sampath Iyengar, forthe Ap- 
pellant. 

Mr. T. M. Krishnaswamy Iyer, for the 
Respondents, 


JUDGMENT. : 
` Devadoss, J.—This appeal is by the 
Official Receiver of Coimbatore against the 
order of the District Judge refusing to stay 
proceedings in O. S. No. 11 of 1924 on the 
file of the Principal Sub-Court, Coimba- 
tore, pending the disposal of I. A. No. 161 of 
1924. The-respondents who are secured 
creditors filed O. S. No. 11 of 1924, in the 
Principal Sub-Court of Coimbatore against 
the insolvent. The Official Receiver was 
added as a party inasmuch asthe defend- 
ant had been adjudicated an insolvent 
in I.P. No. 102 of 1921. The Official Re- 
ceiver who had information thatthe mort- 
gagein favour of the respondents was a 


voidable transaction under s. 53 of the. 


Privincial Insolvency Act moved the Dis- 
trict Court for declaring that the mortgage 
was void against him. Pending the dis- 
posal of his application, he moved the 
District Court under s. 10 of the O P.C. 
for stay of the proseedinesin O. S No. Jl 
‘of 1924... The District Judge held that 
s: 10 did: not-apply tò the application and 
dismissed it. The application was made 
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it was made to the District Court exercising 
insolvency jurisdiction. There is no pro- 
vision in the Provincial Insolvepey Act 
corresponding to s, 18 of the Presidency 
Towns Insolvency Act empowering the 
Insolvency Court togtay proceedings pend-. 
ing against the insolvency before that 


Court or any other Court subject to the - 


superintendence of that Court. Section 29 
of the Provincial Insolvency Act gives 
power to the Court before which a suit or 
other proceeding is pending against a 
debtor, to stay the proceeding or to con- 
tinue it on such terms as the Court may 
impose on proof that an order of adjudica- 
tion has been made. against the debtor. It 
is open to the Sub-Court of Coimbatore 
to stay the proceedings in O. S. No. ll 
of 1924 pending the disposal of the appli- 
cation to the District Court by the Official 
Receiver under s. 53 of the Act. The 
order of the District Judge, therefore, is 
right. 

{Ít is contended on behalf of the appel- 
lant that on the making of the application 


by the Official Receiver under s. 53 of the 


Provincial Insolvency Act, the Civil Court 
in which the suit is pending against the 
insolvent ceases to have jurisdiction over 
the suit, in other words, the jurisdiction 
of the Civil Court to try the suit is taken 
away the moment an application is made 
by the Official Receiver for a declaration 
under s. 53 of the Provincial Insolvency 
Act. The contention of the appellant is 
that s. 28 is subject to the provisions of 
s. 53 of the Act. Under s. 28, cl. 6, a secured 
ereditor is exempted from the operation of 
s. 28. It is contended for the appellant 
that this must be read subject to the pro- 
visions of s. 53. This contention is on the 
face of it untenable. Under s. 28, cl. (2) 
“on the making of an order of adjudication, 
the wholeof the property of the insolvent 
shall vest in the Court or ina Receiver as 
hereinafter provided and,..............sceeee no 
creditor to whom the insolvent is indebted 
in respect of any debt provable under this 
Act shall, during the pendency of the in- 
solvency proceedings, have any remedy 
against the property of the insolvent in 
respect of the debt, or commence any suit 
or other legal: proceeding except with the 
leave of the Court and on such terms as 
the Court may impose.” In the case of a 
creditor he cannot commence.or. prosecute 
in respect of his debt without the leave of 


"a. 


4 


aglar 


u 
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the Court: Batel. (6) is clear in its terms 
“ Nothing in this section shall affect the 
power of any secured creditor*to realise or 


otherwise deal with his. security; in the: 


same manner as he would have been entitled. 
to ‘realise or deal with it if this section 
had not been passed.” It would be-im- 


puting absurdity to the Legislature to- hold- 


that cl. 6 of s. 28, which is soclearin its 


terms should be read as meaning that the. 
“secured creditor could not file a suit for: 


recovering the amotnt secured on the pro- 
perty of the insolvent. 
ditor ” in cl. 2 means only creditor as de- 
fined in s. 2 (a) of the Act and does not in- 
clude secured creditor, 

Mr. Sampath Iyengar's contention is that 
under cl. 6 of s. 28 a creditor can only rea- 


lise his security by private sale or transfer - 


of the security to some other person, and 
he cannot file a suit for recovering the 
amount secured. . This contention is on 
the face of it untenable for under s. 69 of 
the Transfer of Property, Act, the right 
of private sale can be given to mortgagee, 
where the mortgage is an English mortgage 
to which transaction. neither a Hindu, 
Muhammadan, or Buddhist, or a member of 
any other race, sect, tribe or class from 


time to time specified in this behalf by’ 


the Local Government with the previous 
sanction of the Governor-General in Coun- 
cil, in the Local Official Gazette 
party; where the mortgagee is the Secre- 
tary of ‘State for India in Council 
where the mortgaged property or any por- 
tion thereof is situate within the towns of 
Caleutta, Madras, Bombay, | Karachi and 
Rangoon, the power of private sale of the 
mortgage can be exercised by ihe mortgagee, 
and in no .other case can the power of sale 
in a mortgage be exercised by the mort- 
gogee; in other words, the provisions of 
s 69, do not apply to, mortgages in the 
mofussil except in the ‘case of an English 
mortgage as above described and | except in 
the case of a mortgage in favour of the 


Secretary of State for India in Council. Tt,- 


therefore, follows that s. 28, cl. (6), which is 
applicable only to the mofussil, could not 
be said to refer to the right of a mort- 


gagee to effect private sale of the property. 


The word “realise” must be understood in 


the ordinary sense of asecured creditor rea~. 


lising his security by a suit.: The right 
of a secured creditor to institute-a suit 
or to proceed with the suit already com- 
menee js not taken away by s. 21 by 
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- reason of the adj dadiela of the mortgagor - 


' throws light upon, this question, 


The word “ere-- 
- decree is executed,”. 


is a: 


and. 


(88 L C. 1925). 


Section 5l of the Act 
Section - 
where execution ofa decree 


as an insolvent. 


5l, el. (:) is © 


. has issued against the property of a debtor, 
“no. person shall: be entitled to the benefit. 


of the execution against the Receiver except’ 
in respect-of assets realised in the` course ` 


- of the execution by sale or otherwise befure 


the .date-of the admission of the petition,” 

Clatse-(2) says: “Nothing in this section shall | 
affect the rights of a. secured creditor in 
respect of thé-property against which tthe 
It, therefore, follows 
that in’the case of. an . ordinary creditor, 


- he will be entitled to the assets realised in ` 


execution -of his decree if the assets are 
realised before the admission of the in- 
solvency ‘petition. But, in the case of a 
secured creditor, he could proceed with 
the execution of his mortgage-decrée even 
after the admission of the insolvency peti- 
tion and -will ba entitled to the sale pro- 
ceeds of the mortgaged property notwith- 
standing the pendency of the insolvency 
proceedings. It is not necessary that the 


‘executing creditor in order to get the 


fruits: of the execution proceedings should 
have sold the property before the admission. 
of the insolvency petition. His right to 
proceed with execution till he realises the 
amount dueto him is not taken away by 
the admission of an insolveney petition.. 
It is, therefore, clear that the right of a 
secured creditor either to commence a suit 
or to proceed with the suit-and to proceed 
with the ‘execution of his mortgage-decree 
is not taken away. by-the admission of an 
insolvency petition, or by the adjudication 
of the mortgagor, as an insolvent. 

‘The contention forthe appellantis that 
the proper forum for the determination of. 
the questions arising. under s, 53 is the- 
Insolvency Court, and, therefore, the Civil” 
Court cannot- proceed with the mortgagee's 
suit against the insolvent. For the deter- 
mnination: of questions arising under ss. 53 
and 54, no-doubt the proper forum is the. 
Insolvency Court. Ina. suit of a mortgage 
in the Civil Court questions arising under 
ss: 53° and 54 -would-be -out-of place The 
ordinary. Civil -Courte is .only concerned’ 
with- ‘the: question: whether the .mortgage 
documant:was* executed by the mortgagor 
and- whetiter. the -whol® or portion, GE the. 
consideration: passed; and if the--Court: 
finds that the mortgage- deed was executed 
by the mortgagor ‘and the -consideration 


` 


[88 I. ©. 1925] - OFFIOIAL REOBIVER OÑ COIMBATORE V. PALANISWAMI QHBTTI, 


passed, it will pass a decree in favour 
of thà mortgagee for the amount of con- 
sideration which is proved to have passed; 
and the. onus of proving want of considera- 
tion in such cases is upon the mortgagor. 
In the case of s.53, if the mortgage is 
within two years of the adjudication of 
the mortgagor as. an insolvent the onus 
of proving good faith and valuable ¢on- 
sideration is on the mortgagee. The In- 
solveicy Court, therefore, is the proper 
Court . for considering whether the transac- 
tion is bad under s. 53 of the Act. Vide 
Mariappa Pillai v. Raman Chettiar (1). 


The question for determination is whether 
the jurisdiction of the Civil Court to try a 
mortgage suit -is taken away on the pre- 
sentation of an application to the Insolvency 
Court under s. 53 of the Act. There is 
nothing in the Insolvency Act itself tosup- 


port the contention that the jurisdiction of. 


the Oivil Court to try the mortgage suit is 
taken away. The. principal Sub-Court of 
Coimbatore being seized of O. S. No. 11 of 
1924.-has jurisdiction to try the suit. It 
is urged that if it passed a decree in favour 
of the plaintiffs, and if afterwards the Dis- 
trict Court holds that the transaction in 
favour of the respondents is void uņder s. 
23, there will be a conflict of decisions. 
The Principal Sub-Court could pass a dec- 
ree in favour of the plaintiffs if the defend- 
ant fails to prove want of consideration, 
If it-finds that the mortgage was executed 
by the defendant, it is not open to that 
Court to consider whether the transaction 
is. bad under s. 53 of the Provincial Insol- 
vency. Act; and the Official Receiver would 
not be able to put forward such a conten- 
tion in‘that Court. No doubt, the ordinary 
Civil Court would have power to declare a 
mortgage void under s. 53of the Transfer 
of Property Act. . But it cannot do so 
under s. 53 of the -Provincial Insolvency 
Act. It is urged for the appellant that in 
order ‘to avoid a conflict, it must be held 
that. the ordinary Civil Court ceases to 
have jurisdiction to entertain a suit on a 
mortgage orto continue the suit thé moment 
an application is.made unders. 53 of the 
Provincial Insolvency Act for a declaration 
that the transaction is void against the 
Official: Receiver. It does not follow that 
because 4 transdttion is void unders. A3; 
therefore, the mortgagée has no remedy 
agalost the mortgagor. . The transaction 


(1) 52 Ind. Cas, 519; 42 Ñ. 322; 10 L. W. 59. 
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under s. 53 is only voidable.and not void. 
~It is well-settled that till the transaction is 
set aside itis good against the mortgagor, 
Itis only in ‘the interests of the general - 
body of creditors that a transaction which 
is good against the mortgagor is set aside 
under s. 53. The jurisdiction to set aside 
a transaction which is good against the 
mortgagor but not good against the géneral | 
body of creditors is an exclusive jurisdic- 
tion of the Iusulveney Court But that does 
not take away the jurisdiction of the Civil 
Court to proceed with the mortgagee’s suit. 
to decree. Ifthe mortgaged property is of ° 
considerable value and if the transaction is 
bad under s. 53, itis voidalle only to the 
extent of the debts which the mortgagor’ 
has to pay. The mortgagee will be entitled 
to proceed against the mortgaged property 
after it has satisfied all the creditors of 
the insolvent ; in other words, a mortgage’ 
which is voidable under s. 53 is only void- 
able to the extent to which the property 
transferred is necessary to satisfy the cre-: 
ditors ‘of the insolvent. That being so, it 
is difficult to understand how .the Civil’ 
Court is deprived of its jurisdiction by’ 
reason of an application under s. 53 of the 
Provincial Insolveney Act.. If a declaration- 
is given hy the Insolvency Court in favour 
of the Odicial Receiver, the property would 
vest in the Official Receiver and he could 
dispose of it for the general body of 
creditors, and the mortgagee could not 
bring the property to sale on the strength 
of. his mortgage, for the moment the tran- 
saction is declared void ‘under s. 53; the 
property vests in the Oficial Receiver and 
he is entitled to deal with it for the general > 
body of creditors. No Court has power to 
sell the propertv of an insolvent if it is 
vested in the Official Receiver excepting the 
Official Receiver himself. Vide Kochu 
Mahomed Asan Tharagan v. Sankaralinga 
Mudaliar (2). But till such a declaration 
is made by the Insolvency Court under 
s. 53, the transaction is goodand the mort- 
gagee could proceed with the suit or with 
the execution of his decree against the in- 
solvents property. The Official Receiver's 
right to proceed under s. 53 is not 
taken away either by the institution of a 
suit by the mortgagee or the passing of a 
decree in his favour or even by his realising 
the amount due to him by the salé of thé 
property, for the Official Receiver could 


(2) 62 Ind. Cas. 495; 44M. 524;40 M? L. J. 219: 
(1921) M. W. N. 236; 14 L. W. 505, 
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apply tothe Insolvency Court for a decla- 
ration thatthe transaction is void and if 
he suceceds, thé property of the insolvent 
would vestin him before sale in exefution 
of the mortgage-decree, If the property 
is sold to a bona fide purchaser for value, 
before the Insolvency Court passes an order 
under s. 53, the Oficial Receiver would be 
entitled to proceed against the amount 


realised by the mortgagee in execution of- 


his mortgage-decree. 

The right of the Official Receiver to pro- 
ceed against the property of the insolvent is 
not taken away by reason of any decree of 
Court. If he could prove that the transfer 
is without consideration, or is only benamz 
for the insolvent, he could recover the pro- 
perty. In the case of s. 54, if payment is 
made to a creditor which payment is bad as 
being a fraudulent preference, or if a decree 
is passed, or if a transfer is made which 
comes within the mischief of s. 54, the 
Official Receiver is entitled to proceed against 
such person who has obtained the benefit, 
and his right is not taken away by the mere 
fact of a decree having been passed. In 
the case of a mortgage, therefore, there is no 
reason to hold that the passing of a decree 
would stand in the way of the Insolvency 
Court passing an order under s. 53. The 
order of the Insolvency Court under 
s. 53 would be binding upon the parties 
and the ordinary Civil Court would, 
therefore, not be able to execute the 
mortgage-decree passed by it. The proper 
course, in cases where a civil suit is pend- 
ing ona mortgage and where the Official 
Receiver applied to the Insolvency Court 
for a declaration that the mortgage is bad 
under s. 53 would be to have the proceed- 
ings in the suit stayed till the disposal of 
his application by the Insolvency Court. 
It would save time and trouble if the pro- 
ceedings in the civil suit are stayed pending 
the disposal of the application under s. 53. 


But the application must be made either to . 


the Court in which the civil suit is pending 
or toa Court which has power to stay the 
proceedings in that suit. There is no war- 
rant either in law or in practice for the 
contention that the presentation ofan ap- 
plication to the Insolvency Court for an 
- order under s. 53 takes awav the jurisdic- 
tion of the Civil Court to proceed with the 
guit of a secured creditor. 

* Under s. 40f the Provincial Insolvency 
Act, the Qourt is given wide powers to 
try all questions which the Court may deem 
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‘expedient or necessary to decide for the 


' purpose of doing complete justice or mak- 


ing a complete distribution of property. 
Though the Insolvency Court has such wide 
powers, neither s. 4 nor any other section 
of the Insolvency Act takes away the juris- 
diction of the ordinary Civil Court to try a 
suit instituted by a mortgagee against the . 
insolvent. The scheme of the Act is to 
exempt the secured creditors from the ope- 
ration of the Act unless they choose to . 
come in unders.47. This does not mean | 
that a mortgage cannot be set aside as being’ 
void under s. 58. Similarly the jurisdiction 
given to an Insolvency Court under ss. 53 
and 54 cannot take away the jurisdiction 
of the ordinary Civil Court to entertain a. 
suit at the instance of a mortgagee, -or 
proceed with sucha suit already instituted 
by reason of the pendency cf the insolvency 
proceedings. 

In the result the appeal fails’and is dis- 
missed with costs. 

Wallace, J.—The point in this case is 
whether, when a mortgage has been attack- 
ed by the Official Receiver in insolvency 
proceedings unders. 53 of the Provincial 
Insolvency Act as avoidable transfer, the 
Civil Court in which thé mortgagee is suing 
his insolvent mortgagor presented by the 
Official Receiver to enforce that mortgage 
must or should stay proceedings therein 
and hold that suit as subject to the deci- 
sion which will be given in the insolvency 
enquiry. Before us the appellant went so 
far as to contend that the Civil Court lost 
jurisdiction to continue the eivil suit 
whenever the Official Receiver had initiated 
proceedings in the Insolvency Court, which 
would imply that the proper order is not so 
much a stay of trial asa dismissal of the 
suit since, if the Civil Court lost jurisdic- 
tion to go on with the trial, it equally 
lost jurisdiction to pronounce a judgment 
in the suit. On the other side it was 
contended that the scope of the two pro- 
ceedings is so essentially different that 
the Civil Court does not lose jurisdiction 
and that there is no reasonable ground for 
staying its hand. 

The theory that a Court may pendente 
lite be deprived of jurisdiction: by some 
proceedings in some other Court, is some- 
what startling and would require very 
strong reasons for support. The appellant 
appeals to s. 28, sub-s.@) of the Provin- 
cial Insolvency Act, which says “On the 
making of an order of adjudication......n9 

® 


88 L-O. 1925] 


creditor to whom the insolvent is indebt- 
ed in:respect of any debt provable under 
this Act shall during the pendency of the 
insolyency proceedings have any remedy 
against the property. of the insolvent in 
respect of the debt, or commence any 
suit or other legal proceeding, except 
with the leave of the Court and on such 
termsas the Court may impose.” To begin 
with, this does not in terms prohibit a 
continuation of a suit already begun, and 
if the sub-section is to be applied to such 
a case, then such a continuation must 
come under the general head of remedy, 
against the property of the insolvent, This 
I doubt very much. It has been held 


that the leave here contemplated must be. 


obtained before the suit is filed and can- 
not be granted after the suit is filed. 
[See In re Dwarkadoss Tejbhandas (3).] If 
so, then leave cannot »e given to continue 
a suit already filed. But assuming with- 
out deciding that the general policy of the 
Act will support sich an interpretation, 
the creditor who is estoppted by the sub- 
section is one whose debt is probable under 
thetAct, and the sub-section is subject to 
sub s. 6) “Nothing in this section shall 
affect the power of any secured creditor 
to realise or otherwise deal with his 
security, in the same manner as he would 
have been entitled to realiseor deal with 
it if this section had not been passed.” 
Do these two clauses prohibit or permit 
the secured creditor to continue or com- 
mence a suit on his security during the 
pendency of the insolvency proceedings ? 
As I have said, the point should not be 
found against the bona fide litigant unless 
it was obviously the intention of the 
Statute to deprive him of his ordinary civil 
remedies. 


It will be noted first that the probibi- 
tion announced is not absolute but dis- 
cretionary with the Court, Therefore, the 
leave of the Court may be given to a 
mortgagee to commence or continue his 
mortgage suit part passu with the pro- 
ceedings under s, 53 of the Act, which 
clearly implies that there can be no in- 
herent conflict of jurisdictions. It would 
be absurd to lay down that the Court may 
give leave to conduct a proceeding wholly 
without jurisdiction. The terms of subs 
s. (6) are quite geiferal and there is no 
reason to conclude that the section as 


(3) 31 Ind, Oas. 918; 17 Bome L, R. 925; 40 B. 235, 
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a whole was intended to deprive a secured 
creditor from enforcing his security. The 
general policy of the Act does not deal 
with the secured creditor. He may or may 
not choose to come on the schedule of 
creditors. He has the option (see s. 47) of 
coming in or enforcing his security, and the 
Official Receiver is in the caseof a bona fide 
mortgage bound by it, apart from the insolv- 
ency proceedings altogether, because none 
ofthe mortgagees’s interest really vests in 
him, at all, and the Official Receiver is bound 
to discharge a bona fide mortgage debt even 
when the mortgagee has not come on the 
schedule. [See Shridharnarayan v. Atma- 
ram Govind (4), Shridharnarayan v. Krish- 
naji Vitojt (5), Sheoraj Singh v. Gauri Sahai 
(6) and Haro Pria Dabia v. Shams Charan 
Sen (7).] In the last case it washeld that a 
judgment-creditor holding a decree for sale 
ona mortgage is éntitled to enforce that 
decree whether ornot his debt is on the 
schedule ‘This is wholly opposed to the 
appellant's theory that s. 28 would bar 
a secured creditor from such a remedy, The 
case in Gauri Datt v. Shankar Lal (8) is not 
in point as it was not a case of a secured 
creditor. It is hardly likely that the 
Legislature would intend to prohibit a 
judgment-creditor from enforcing a right 
which binds the insolvent and, therefore 
the Official Receiver and all the other 
creditors. 

If, therefore, s. 28 does not prohibit a 
bona fide mortgagee enforcing his mort- 
gage right during the pendency of the 
insolvency proceedings, it is difficult to see 
why the mere fact that the Official Re- 
ceiver is attacking the bona fides of the 
mortgage should bring s. 28 into opera- 
tion. Secvion 28 itself draws no such dis- 
tinction. Ifin terms it does not apply to 
a bona fide mortgagee, it does not apply to 
any mortgagee. I hold, therefore, that s, 28 
(2) is subject to sub-s. (6) and that sub-s. 
(2) doesnot in any way affect the right of a 
secured creditor to proceed with his suit to 
enforce his security. 

Section 4 of the Provincial Insolvency 
Act does not help the appellant. It is a 
section chiefly to settle questions of title 
to property between the debtor and a 


(4) 7 B. 455; 4 Ind. Dec. (x. s.) 306. 
(5) 12 B. 272; 6 Ind. Dec. (N. 8.) 637, f 


(6) 21 A. 227; A. W. N. (1899) 45; 9 Ind. Dec. (x. 8.) 
854, aie 
(7) 16 ©, 592; 8 Ind. Dec. (N, s.) 391 


3! 
(8) 14 A, 338; A, W, N. (1892) 36; 7 Ind, Dee, (x. s.) 
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third party, Nor does s. 41 of the Indian 
Hividence Act assist in view of the limited 
nature of the enquiry under s. “53. The 
decision in Mariappa Pillai v. Raman 
Chettiar (1) also does not really help the 
appellant. I do not think that that de- 
cision laid down anything more than that 
the Civil Court has no jurisdiction to 
decide a matter which falls to be decided 
un ler s 53 of the Provincial Insolvency 
Act, that is, it cannot annul in favour of 
creditors a transfer of the nature set out 
in that section The case in Official Receiver 
Tinnevely v. Sankaralingam Mudaliar (2) 
was nota case of secured creditor, as speci- 
fically found at page 530.* It was decided 
on the footing that the vesting order of the 
insolvency Court placed the property of 
the insolvent at once in the hands of the 
Official Receiver and prohibited any other 
Court than the Insolvency Court from deal- 
ing with itin any way. This has no appli- 
cation to the present case of a secured debt. 

The matter will be made clear by con- 
sidering the nature of the proceedings 
under 3.53 which has been ably put be- 
fore us by Mr T. M., Krishnaswami Iyer 
to. whom I am much indebted. Section 
53 implies an attack by the Official Re- 
ceiver on behalf of the general body of 
ereditors, and the remedy which he is 


entitled to get on proving his case is that 


the transfer is viodable against him and 
may be annulled by the Court; that 
is, in the case of a mortgage the 
property mortgaged. will be available 
as the property of the insolvent for 
the general body of creditors, who are 
entitled to be, re-paid .their debts out of it. 
It does not really affect the relationship 
of the transferor and transferee as mort- 
gagor and mortgagee. For example, if 
the property is sold by the Official Re- 
ceiver and the creditors and. costs are 
fully paid out of the proceeds and there 
is a surplus remaining, that surplus be- 
longs prima facie to the transferee 
and not to the transferor, and is 
his unless the. transferor has by appro- 
priate proceedings established his right 
to it. The proceedings under s. 53 will 
not establish that right. Clearly in these 
proceedings the Official Receiver cannot 
represent the debtor. Otherwise he would 
have to admit the transfer unless the 
debtor gould challenge it extraneously on 


somé ground as fraud or undue unfluences. 


*Page of 44 M.—-{Ed.] 
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The relationship between the mortgagor and 
mortgagee remains unalfected by any pro- 
ceedings under s. 53, and the mortgagee is 


-entitled, therefore, to enforce his mortgage 


against the mortgagor except so far “as 
proceedings under s. 53 may have held 
the property mortgaged as assels of the > 
mortgagor at the disposal ofthe general - 


. body of creditors. 


There is nothing, therefore, in these pro- 
ceedings to interfere with the ordinary suit 
of the mortgagee to enforce his mortgage. 
Such a suit only declares and enables him 
to enforce his right against his mortga- 
gor and has nothing to do with that. 
mortgagor's creditors who are not and 
could not be proper parties to such a suit. 
It is in fact not open to the -Official 
Receiver, in the mortgage suit, as the re- 
presentative of the judgment-debtor, to 
challenge the validity of the mortgage on 
any ground which the judgment-debtor 
himself could not have put forward. He 
is not brought on in such a suit as repre- 
sentative of the creditors at all. Obvious- 
ly, for example, he could not challenge - 
the passing of the consideration as that is 
not a point relevant to that suit, and 
the frame and scope of the suit cannot 
have been altered merely because the 
Offi:ial Receiver has been brought on as 
representative of the judgment-debtor. ` 
The Official Receiver does not carry into 
that representation his character as repre- 
sentative of the creditors. The decree in: 
the mortgage suit, if in favour of the 
mortgagee, will still be enforceable except . 
so far as the proceedings under s. 53 have 
debarred hiin from recovering the whole 
of the proceeds for himself, and if, for 
example, in the proceedings under s. 53 
the Court finds the alienation good to 
any extent, and upholds it to that extent, or 
rather does not challenge the mortgage 
right to that extent, then the mortgagee 
will become.acreditor of the insolvent 
estate on the foot of his mortgagee to that 
extent. If the mortgagee's suit is dismiss- 
ed, then the property vests in the Off- 
cial Receiver who is on record in his suit 
as representative of the mortgagor. Simi- 
larly, if the. proceedings under s. 53 are 
dismissed, the mortgige -suit is. unaffect- 
ed; if, they are upheld, the mortgagee’s 
rights against his mowtgagor arb subject 
to the result of the order against him under 
s. 93. The two Courts are in fact de- 
ciding different qvwestions in relation to 
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_ different parties and there is, therefore, no 
question of concurrent or conflicting juris- 
diction on the same point. 

There is no reason, therefore, why the 
mortgagee’s suit should be stayed because 
proceedings, under s. 53 are filed or pend- 
ing. The result of such proceedings would 
affect-only the execution of the decree 
in the mortgage suit, since the mortgagee 
cannot be permitted to sell the property 
for himself if there is an adverse order 
under s. 53. The real conflict inthe two 
proceedings does not materialise until the 
.Guestion arises, who is to sellthe’ property? 
Thnen the decision in the proceediugs under 
s. 53 will bind the mortgage by force of 
s. 4 of the Provincial Insolvency Act 
and the sale will. be by the Official Re- 
ceiver and the proceeds must be primarily 
held at the disposal of the Official Re- 
ceiver. The Official Receiver is already 
a party exv- hypothesi to the mortgage 
suit, there willbe no trouble about that. 
It would be the duty of the Court exe- 
cuting the mortgage-decree to give effect 
under s. 4 of the Provincial lusolvency 
Act_to the decision in the insolvency 
enquiry. The principle that the interest 
of the particular creditor must give way to 
that of the general body of creditors is 
thus not in danger. 

I agree, therefore, with my learned brother 
that there is no reason shown:for stay of 
- the civil suit and agree in the order pro- 
posed by him. 

vV. N. V. 

Z, K. 


Appeal dismissed. 


BOMBAY HIGH COURT. 

Civit EXrRAORDINARY APPLICATION 
- No, 221 oF 1924. 
March 25, 1925. 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
NAGINDAS DAHYABHAI—PE1iTiIonER 

VETSUS 
GORDHANDAS DAHYABHAI— 
i RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 53—Volun- 
tary transfer-—Application to avoid transfer—Period 
of two years, computation of, from date of adjudicag 
tion or date 8f petition. © 

A person is adjudged insolvent within the meaning 
of s. 53 of the Provincial Insolvency Act on the day on 
which the order of adjudication is made, though the 
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effect of the order on the insolvent's property relates 
back under s. 28 (7) ofthe Act to an earlier date. 
Lnerefore, the point of time from which the two years 
mention ad i} 8.54 are to ve calculated, is ths date 
waen the transferor is adjudged insolvent and not the 
date of tas presentation of tne petition for insolvency, 
[p. 923, col. 2. ; ` 

Appeal against a decision of the District 
Judge, Surat, in Miscellaneous Appeal No.1 
of 1924, conlirming that of the First 
Class Subordinate Judge at Surat, in In- 
solvency Application No. 16 of 1922.- 

Mr. G. N. Taakor (with him Mr, M, B. 
Dave), for the Petitioner. 

Mr. B. D. Mehta, for Respondent No. 1. 


JUDGMENT.—Tuis is an application 
under s. 75 of the Provincial Insolvency 
Act V of 1920. One Thakor Girdhar had 
filed a petition to be adjudicated insolvent 
on July 17,1922. The order of adjudica- 
tion was madeon November 11,1922, An 
application was made to the Subordinate 
Judge on which notice was issued: to 
Nagindas Dayabhai to show cause why the 
transfer dated November 2, 1920, by the 
insolvent in his favour should not be an- 
nulied under s, 53 of the Provincial Insolv- ° 
ency Act V of 1920. The following issues 
were raised: — 

1. Whether the transfer to the opponent 
dated November 2, 1920, is or is not in good 
faith and for valuable consideration? 

2. Whether the application is barred by 
limitation? 

3. Whether the present applicant can 
apply under s. 53 of the Insolvency Act? 

The Judge found that the; ransfer was 
not in good faith or for valuable con- 
sideration; that the application was not 
barred by limitation; and that the present 
ae could apply under s. 53 of the 

ct. 

That section runs as follows:— 

“Any transfer of property not being a 
transfer made before and in consideration 
of marriage or made in favour of a pur- 
chaser or incumbrancer in good faith and 
for valuable consideration shall, if the 
transferor is adjudged insolvent within two 
years after the date of the transfer, be- 
voidable as against the Receiver and may be 
annulled by the Court.” 

The transfer was made more than two 
years before the date of the adjudica- 
tion order, but the Judge considered that 
the adjucation order related back to the 
date of the presentation of the petition 
under s. 28 (7) of Act V of 1920, ang, there- 
fore, held that the period of two years men- 
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tioned in s. 53 should be the two years 
before the presentation of the insolvency 
petition, An order was made accordingly 
that the transfer dated November 2, 1920, 
was annulled and the Receiver should take 
possession of the house in dispute. 

An appeal was filed to the District Court. 
The District Judge said: — 

“There is a conflict of authority on the 
question whether in order to attract the 
applicability of the section the transfer 
must have been made within two years 
preceding the date of the adjudication or 
whether it is sufficient if it was made 
within two years preceding the date of 
the presentation of the insolvency petition. 
The weight of authority and the better 
opinion, however, appear to be in favour 
of the view that the effect of s. 28 (7) of 
the Act on the interpretation of the words 
‘if the transferor is adjudged insolvent 
within two years after the date of the 
transfer’ in s. 531s to put back that point 
of time to the date of the presentation of 
the insolvency petition.” 

. The question was decided in that way in 
Rakhal Chandra Purkait v. Sudhindra Nath 
Bose (1). Their Lordships said (page 994)*:— 

“It is contended on behalf of the appel- 
lant thatthe transfer in the present case 
having been made more than two years 
before the date of the adjudication order, 
is not void against the Receiver, 

Section 16 /6) of the Provincial Insolvency 
Act [the proceedings were under Act III of 
1907], however, lays down that an order of 
adjudication shall relate back to and take 
effect from the date of the presentation of 
the petition on which itis made. 

It is contended thats. 16 (6) of the Act 
does not affect any transfer made two years 
before the order of adjudication, but that 
the relation back has reference to other 
matters. 

We are of opinion, however, that an order 
of adjudication relates back to, and takes 
effect from, the date of the presentation 
of the petition for the purpose of making 
the properties of the insolvent liable to the 
claims of the creditors. Under the English 
Law, an order of adjudication relates back 
to, and takes effect from, the date of an 
act of insolvency but under the Indian 
Law [s. 16 (6) of the Provincial Insolvengy 
“Acti, an order of adjudication operates 


oniy from the day when the petition of 
41) 82 Ind. Cas. 747; 16 O. 991; 24 C. W. N, 172, 


pago of 46 C—[Bd, 
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insolvency is presented to the Court. It 
follows that from that time the property of 
the debtor is made available for payment 
of the debts. If the contention of the 
appellant were accepted, the provisions of 


the Act might be defeated in some cases. 


After the petition for insolvency is made, 
the order of adjudication may be delayed 
in some cases for more than *wo years, 
for instance where the matter goes up to 
the Privy Council on appeal, and in such 
a case any transfer made by the insolvent 
within two years before the date of pre- 
sentation of the petition of insolvency, but 
more than two years before the order of 
adjudication would become valid. We do 
not think that such aresult was contemplat- 
ed, and we are of opinion that the pro- 
visions of s, 36 are to be read with s. 16 (6) 
ofthe Act.” ` l 5 

Section 28 (7)of Act V of 1920 corresponds 
to s. 16 (6) of Act III of 19407.: It would 
not be quite correct to say that under-the 
English Law the order of adjudication 
relates back to the date of the presenta- 
tion of the petition on which it was made, 
That is not the scheme of the English 
Acton which the doctrine of “relation back” 
in the Provincial Insolvency Act is based. 

Under s. 37 of the English Bankruptcy 
Act of 1914, “the bankruptcy of a debtor, 
whether it takes place on the debtor's 
own petition or upon that of a creditor or 
creditors, shall be deemed: to have relation 
back to, and to commence at, the time 
of the act of bankruptcy being committed 
on which a receiving order is made agaiust 
him.” So that although the adjudica- 
tion order can only be dated as of the 
day on which it is made, the commence- 
ment of the bankruptcy is determined by 
the date oftheact of bankruptcy. Under 
s.42 of the English Act:— 

“Any settlement of property, not being 2 
settlement made before and in considera: 
tion of marriage, or made in favour of a pur- 
chaser orincumbrancer in good faith anc 
for valuable consideration, or a settlemen‘ 
made on or for the wife or children o 
the settlor of property which has accrued ti 
the settlor after marriage in right of hi 
wife, shall, if the settlorbecomes bank 
rupt within two years after the date o 
the settlement. be void against the trustes 
in the bankruptcy.” 6 

The words “becomes bankrupt” als 
appeared ins. 47 of the English Bankrupte 
Act of 1883, aadin Ex parte Clough; In rt 


88 i. ©. 1985] 
Reis (2) were construed as meaning “com- 
mits an available act of bankruptcy,” The 
bankrupt commilted an act of bankruptcy 
on May 26, 1903, and was adjudicated in 
~ July. On June 10, he transferred a house 

„and furniture to his -settlement trustees. 
It was held that he must be deemed to 
have become bankrupt on May 26, and 
that the house and furniture not having 
been actually transferred before that date 
the deed was void against the trustee in 
bankruptcy, so far as necessary to pay his 
‘ debts in bankruptcy, under s. 47 of the 
‘Bankruptcy Act of 1883, which enacted 
that any covenant made in corsideration 
of marriage for the future settlement of 
a property on or for the settlor’s wife and 
children wherein he had notat the date 
of the marriage dny estate or interest shall 


on his “becoming bankrupt” before the pro- 


perty has been actually transferred be void 
against the trustee in bankruptcy. Wright 
J., said (page 455)*:— 

“What is the meaning of ‘becoming 
bankrupt’? There is,apparently, no autho- 
ity to guide me. Strong reasons are urged 
for the view that the words ‘commence- 
ment of the bankruptcy’ would have been 
used if that had been intended. On the 
other hand, it is said that, if the date of 
adjudication had been intended, the use 
of the words ‘adjudicated bankrupt’ would 
have beén more natural than - ‘becoming 
bankrupt.’ It seems to me that I must 
construe ‘becoming bankrupt’ in s. 47 by 
the light of s. 43, which says...‘the bank- 
ruptcy of a debtor shall be deemed to 
commence at the time of the first of the 
acts of bankruptcy proved to have been 
committed within three months next pre- 
ceding the 
the bankruptcy petition. Nowif that is 
so, the bankruptcy here must be deemed 
to have commenced as from May 26, and 
I think that the bankrupt must be deemed 
“to have become bankrupt on that date.” 

I doubt very much whether the decision 
would have been the same if the words ‘is 
adjudicated bankrupt’ had been used in the 
section instead of ‘becomes bankrupt.’ 

So alsounders. 51 of the Presidency 
Towns Insolvency Act:— 

“The insolvency of a debtor, whether the 
same takes place gn the debtor's own peti- 
tion or upon that of a creditor or creditors, 


shall be deemed to have relation back to 
(2) (1904) 1 K. B. 451. ¢ 


*Page of 1904) 1 E. BEd. 
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and to commence at—(a) the time of the 
commession of the act of -insolvency on 
which an order of adjudication is made 
against him.” 

‘Then under s. 55 of the same Act:— 

“Any transfer of property, not being a 
transfer made before and in consideration 
of marriage, or made in favour of a pur- ' 
chaser or incumbrancer in good faith and 
for valuable consideration, shall, if the 
transferor is adjudged insolvent within two 
years after-the date of the transfer, be void 
against the official assignee.” 

That section is practically in the same 
words as s. 36 of Act III of 1907. 

Section 56 of the same Act deals with 
fraudulent preferences, and under that 
section:— i 

“Every transfer of ptoperty, ete., in 
favour of any creditor with a view of giving 
that creditor a preference over the other 
creditors, shall, if such person is adjudged 
insolvent on a petition presented within 
threes months after the date thereof, be 
deemed fraudulent and vořd as against the 
Official Assignee.” 

In the same way by s. 54 of the Provincial 
Insolvency Act V of 1920:— . 

“Every transfer of property, etc, in 
favour of any creditor, with a view of giving 
that creditor a preference over the other 
creditors, shall, if such person is adjudged 
insolvent on a petition ‘presented within 
three months after the date thereof, be 
deemed fraudulent and void as against 
the Receiver, and shall be annulled by the 
Court.” 

It cannot be denied that a person is 
adjudged insolvent on the day on which 
the orderis made, though the effect of the 
order on the insolvent’s property relates 
back to an earlier date. 

Therefore, in our opinion, if it had been 
intended that a voluntary transfer should 
be voidable if made within two years from 
the date of the presentation of the petition 
on which the adjudication, order is made, 
there was no reason why that should not 
have been as clearly stated ins. 53 as itis 
ins. 54, and we do not think that the 
doctrine of “relation back” can be imported 
into the former section, so as to make 
it appear that the point of time from which 
the two years are to be calculated, is the 
date of the presentation of the petition, 
and not the date when the transferor is 
adjudged insolvent. The mere probability 
that in some cases a voluntary transfer can~ 


944 
‘not be defeated on account of the delay in 
making the ,adjudication order after the 
presentation of the petilion, cannot provide 
‘sufficient ground for interpreting the words 
in s, 53 otherwise than according to their 
clear meaning. - l 

We think, therefore, that the decision of 
the Court below was wrong, and that the 
Rule must þe made absolute with costs 
throughout. ; 
-ZK Rule made absolute. 


-7 
. 





ALLAHABAD HIGH COURT. 
FIRST APPBAL FROM ORDER No, 19 
oF 1924. 
April 23, 1925. 

Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels, 
NIADAR—CREDITOR —APPELLANT 

an i TETSUS 
RAMJI LAL—APPLIGANT AND BALDEO 
—JNSOLVENT—RES! ONDENTS. 

Provincial Insolvency Act (V of 1920), s. 75 (2)—- 
Attachment of crops at instance of creditor—Grder 
veleasing crops—Appeal—Creditor, whether person 
: aggrieved by order. 

Certain crops were attached by a Receiver in 
insolvency at the instance of a creditor of the estate 
of the insolvent. The crops were claimed by the 
respondent and the District Judge decided on 
evideuce that they were sown by the respondent and 
belonged to him and he directed that the crops should 
be released. On appeal by the creditor: 


Held, thatthe creditor was a person aggrieved by | 


the decision of the District Judge within the meaning 
of 3. 75 of the Provincial Insolvency Act and was 
entitled to maintain the appeal. 

First appeal from an order of the Dis- 
nC Judge, Meerut, dated the 27th October 
1923. 
` Mr, Panna Lal, for the Appellant. 

Dr. K. N. Katju, for the Respondent. . 

JUDGEMNT.—This appeal arises out 
of an insolvency proceeding. The crops in 
suit were attached by the Receiver in insol- 
vency atthe instance of the appellant Nia- 
dar who is a creditor of the estate. The 
insolvent Baldeo is the brother of Musam- 
mat Kesar the recorded proprietor of the 
. property, but it appears that they are not 
‘ at present on good terms as there has been 
a criminal case between them, The crops 
are claimed by the respondent Ramji Lal 
arid the District Judge has decided on the 
evidence that they were sown by him and 
belonged to him. ` 
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A preliminary objection is taken that no 
appeal lies on the ground that a creditor is 
hot a person aggrieved and, therefore, ‘has 
no right of appeal. The respondent relies 
on the decision of this Court in Jhabba 
Lal v. Shib Charan (1). This was* a deci- 
sion under the Act of 1:07. Under that 
Act there was a difference of: opinion bet- 
ween this Court and the Madras High Court, 
This Court held that the Receiver was the 
only person who could appeal in such. cases 
whereas the Madras High Court-in-T'hiru- 
venkutchariar v. Thanguyt Ammal (2) held 
that an individual creditor was a, person 
aggrieved and was entitled to appeal. 
This conflict of opinion has been set at 
rest by an alteration in the language of 
the present Insolvency Act. Section 46 of 
Act IIT of 1907 gave a right ofappeal'to “any 
person aggrieved by an order madè in the 
exercise of insolvency jurisdiction’. Ins, 
T5 of Act V of 1920 these words have been 
changed to “the debtor, any creditor, the 


‘Receiver or any other person aggrieved by a 


decision come to oran order made inthe ` 
exercise of insolvency jurisdiction”. In 
sub-s. (2) under which the present appeal 
is preferred, these words are summed up 
as “any such person aggrieved ‘by any such 
decision”. In our opinion the-alteration in 
the language of the present Act ~ indicates 
an acceptance of the Madras view that a 
creditor isa person aggrieved by the deci- 
sion in a case of this kind. The ‘decisión 
clearly is adverse to his interest for’ it re- ` 
duces the amount of property out of which 
he is entitled toclaima dividend: = ° 
On the facts however: we see no reason. 
to differ from the view of the Court below. 
Itis common ground that this land was 
cultivated by a tenant named Mare who was 
given alease by Musammat Kesar - The 
evidence which the learned Judge has'ac- 
cepted goes to show that when Mare- gave 
up the land it was let to the respondent 
Ramji Lal wl o sowed the erops in it. ‘It 
is true that the paiwart supports the case 
of the appellant but the learned Judge has 
given reasons for not accepting his evidence 
in preference to that tendered on the 


other side. We accordingly dismiss ‘the 
appeal with costs. í 
Z K ’ - Appeal dismissed. 


(1) 37 Ind. Cas. 76; 39 A. 152; 15 A. L. J. 1. 
e (2; 24 Ind. Cas. 294; 39 M. 479; 17 M. L. T. 432; 29 M, 
L. J. 755. 8 e 


A 


(86 1. d. 1985) 
LAHORE HIGH COURT. 


LETTBRS Parent APPEAL No. 217 or 1923. 
February ti, 1925, 


_ Present:—Sir Shadi Lal, Kr., Chief Justice 


and Mr. Justice LeRossignol. 
KAURA AND saNOTHER—PLAaINTIFFS— 
APPELLANTS 
VETSUS 


- , RAM CHAND AND OTHERS—-DEFENDANTS— 


RESPONDENTS. 
Punjab Redemption of Mortgages Act (II of 1918), 
8, 12—Limitation Act (IX of 1908), Sch. I, Art. 14— 


“Application tó redeem mortgage.—Collector, order of, 


whether conclusive—Suit to redeem mortgage brought 
more than one year after Collector's order, whether 
maintainable. 

A litigant merely by attaching a label to his suit 
cannot bring it under a different Article of the Limita- 
tion Act from that under which it ‘would come ona 
true interpretation of the nature of the suit. What bas 
to be regarded is the true effect of the suit, not its 
formal or verbal description. [p. 946, col. 1.] 

An individual who takes advantage of a summary 
procedure must suffer its disadvantages as well as 
enjoy its benefits. [p. 946, col. 2.] 

A mortgagor who does not take advantage of the 
summary procedure provided for redemption of mort- 
gages by the Punjab Redemption of Mortgages Act 
may bring a suit-within the ordinary period of limita- 
tion; but if he does take advantage ofthe summary 
procedure provided by the Act he must, if unsuccess- 
ful, bring a suit to establish his rights within the com- 


. paratively short period of one year from the date of the 


bid Art. 14, Sch. I to the Limitation Act. 
ibid. < 

The suit referred to in s. 12 of the Punjab Redemp- 
tion of Mortgages Act is a suit to satisfy an order of 
the Collector. The cause of action for such a suit is 
not thé original contract between the parties but the 
order of the Collector which aggrieves the party suing. 
That order unless it be seb aside is conclusive and if a 
Suit is not brought within the period of limitation 
provided by Art. 14 of Sch. I ‘to the Limitation Act to 
set aside the order, a suit to redeem the mortgage is 
out of time. [p. 946, cols. 1 &2] 


- Letters Patent Appeal against the judg- 


ment of Mr. Justice Moti Sagar, in Second - 


Civil Appeal No. 2822 of 1923, dated the 
pe June 1923 and reported in 75 Ind. Cas, 
. Mr. Har Gopal, for the Appellants. . 
Mr. Mukund Lal, for the Respondents. 
JUDGMENT.—This.- Letters Patent 
Appeal arises out of.a suit to redeem two 
mortgages, one granted in 1827, the other 
in 1903. The suit has been decreed in res- 
pect of the mortgage of "1903 and with it 
we have no concern With regard to the 
mortgage of 1427 the suit has been dis- 
missed, by the learned Judge in Chambers, 
on the ground that it Js barred by time, 
and it is from that portion of his judgment 
only titat this Letters Patent Appeal fas 
been preferred. l 
Now, the facts found are that in 1918 
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the predecessor-in-title -of the present - 
appellant madean application to -the Col- 
lector under the Redemption of Mortgages 
Act (Pwnjab Act, No. II of 1913) for 
redemption of this mortgage, but the ap- 
plication was dismissed on the ground that 
the mortgage had ceased to exist and 
redemption was barred. Inasmuch as no 
suit to set aside that order of the Collector 
was brought within one year of its date 
the learned Judge holds that the present 
suit to redeem is barred under Art. 14 
of the Indian Limitation Act although, 
contrary to the Collector, he finds that the 
mortgage of 1827 was replaced by a fresh 
mortgage in 1878, 1. e., less than 60 years 
before suit. Consequently the question 
which we have to decide is whether, a 
mortgagor's right to redeem, which would 
otherwise be within limitation, is -barred 
if the action is brought later than a year 
of the date of an order passed to the 
plaintifi’s detriment by the Collector on an 
aop licati under the Punjab Act No, II of 
191 


Now, Act II of 1913 is a special Act. 
providing a summary procedure for thè 
redemption of certain mortgages of land 
in the Punjab. It is a miniature Code in 
itself, lt provides for enquiry by “the 
Collector who is empowered to translet 
possession from the mortgagee to the mort» 
gagor. provision is also made for tha 
setting aside of ea parte orders and orders 
of dismissal. Finally, s. 12 provides ex- 
pressly that the Collector's order shall 
be conclusive -subject to the result of a 
suit which any party aggrieved by an 
order made under the Act may institute 
to establish his rights in respect of the 
Many authorities have been 
cited to us at the Bar to establish the 
proposition that, when an order passed 
under a special Act is declared by that 
Act to be.conclusive, it cannot be ignored 
and no relief is open to the aggrieved 
party unless that order be set aside. On 
that point we require no authority, for 
the Act itselfis quite clear on the subject. 
In our view the crux of the case lies in 
the words “a suit to establish his rights in 
respect of the mortgage” and whether 
such a suit is one which falls within Art. 14 | 
of the Indian Limitation Act which runs 
as follows :— . 

“To set aside any act or order of an officer 
of Government in his official capacity, 
not herein otherwise expressly provided for,” 
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It has been argued that a suit does not 
fall under any given Article of the Limita- 
tion Act unless it corresponds to the 
exact verbal description of the “cause as 
‘given in the Article, and in this case the 
argument on behalf of the appellant be- 
fore us has been that the suit referred 
‘to in s, 12 of Act IT of 1913 is “a suit to 
establish his rights in respect of the 
mortgage’, whereas Art. 14 of the Limita- 
tion Act refers to “a suit to set aside any 
order of an officer of. Government.” lt 
is noteworthly that the expression “a suit 
to establish his rights” as used in the 
C. P. C. does describe the relief open to any 
person who considers himself aggrieved by 
orders passed in execution proceedings, 
of 0, XXI, rr. 63 and 103, and the limitation 
for such suits is provided in Arts. I} and 
11-A of the Limitation Act. A suit under 
Art: 11 would normally be a suit for a 
declaration, and a suit under Art, l1l-A 
would normally be a suit for possession. 
Similarly the relief claimed in a suit under 
Art. 14, apparently -would vary according 
- tothe terms of the Collector's order im- 
peached. For these reasons it would appear 
to us that the phrase used in s.12 of the 
‘Act “a suit to establish his rights in respect 
of the mortgage” was borrowed from the 
Code and does not bear the narrow meaning 
attributed to it by the appellant. 

Now, a litigant merely by attaching a 
label to his suit cannot bring it under a 
different Article of the Limitation Act from 
that under which it would come ona true 
interpretation of the nature of the suit. In 
Phul Kumari v. Ghanshyam Misra (1), it 
was pointed out- that what has to be 
regarded is the true effect of the suit, not 
its formal or verbal description. In that 
case it was held that the-suit was one 
brought by a party against an order under 
s.282.of the Code to establish the right 
which he claimed and such a suit was 
held by their Lordships to fall within that 
Article of the Court Fees Act which ran 
as follows : 

“To alter or set aside a summary de- 
cision or order of a Civil Court.” 

Applying these principles to the case 
before us we find that the suit referred 
to in s. 12 of the Act is a suit to set 
aside an order of the Collecter. From the 
very wording of that section it is clear 
e (1) °35°O. 202: 35 I. A. 22; 7 ©. L. J. 36; 120, W. N. 


169; 10 Bom. L. R. 1; _5 A. L. J. 10; 17 M. L. J, 618; 9 
M Lar Ty 006; l4 Bur. L. R. 41 (P. Q.) ' 
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that the cause of action for such a suit 
is not the original contract but the order 
of the Collector which aggrieves the party 
suing. Itis asuit to establish the erroneous 
nature of the order. 

On general considerations also we cannot 
believe that it was the intention of the 
Legislature that a dispute which had been 
focussed and decided by the proceedings 
before the Collector should remain in 
suspense for a period which might extend 
to another 60 years. It has also been ob- 
jected that this interpretation operates to 
reduce the normal period of ‘limitation; 
but when a dispute has been established 


we do not think that that in itself is an 


unfortunate circumstance. However, that 
may be,an individual who takes advantage 
of a summary procedure must suffer its 
disadvantages as well as enjoy its be- 
nefits. To refer again to the summary pro- 
cedure provided by the Codein O. XXI, we 
find there the same results. A person who 
does not take advantage of the summary 
procedure may bring a suit within the 
ordinary period of limitation; but if he 
does take advantage of the summary pro- 
cedure he must, if unsuccessful, bring his 
suit to establish his rights within the com- 
paratively short period of one year from the 
date of the order. 

Another objection raised is that there 
may be cases of hardship where the mort- 
gagor applies to the Collector to redeem 
On payment of a certain sum and finds 
himself confronted with the decision by 
the Collector that the sum due is, a much 
larger sum far beyond the mortgagor's 
ability to pay. Weare not impressed by 
this objection, for if the mortgagor in- 
stead of applying to the Collector for a 
decision had had recourse to a suit he 
would have been forced to find the sum 
decreed on pain of losing his property alto- 
gether, . 

Our conclusion then is that, the real 
nature of the suit contemplated by the 
Legislature in s. 12 of Act II of 1913 is a 
suit toset aside the Collector's order, That 
order unless it be set aside is conclusive 
and as in the ease before us that order was 
not set aside within the period of limitation 
provided, the present suit to redeem the 
mortgage is out of time. 

For the foregoing reasons we dismiss this 
appeal with costs. ` 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civin APPEAL No. 8 or 1924. 
March 17, 1925, 
Present:—Mr. Dalal, A. J. C., and 
Mr. Wazir Hasan, A.J. C. 
Thakur OHHOTHY SINGH -— PLAINTIPE 
—APPELLANT 
Versus 
Thakur BALDIO BUX SINGH 
‘AND OTHERS—D #FENDANTS— RESPONDENTS. , 
Transfer of Property Act (IV of 1832), s. fii —Mort- 
gij2, simple—Lease by mortgagor, whether binding on 
morigagee --Possession taken by mortyagee under cove- 
nant contained in morigage- -Lessee, whether entitled to. 
contvensation from mortgagor. 
| Where a simple mortgage contains a torm that the 
mortgagee would be entitled to take possession of the 
nortgaged property on"default in the payment of 
interest, a leass granted by the mortgagor before any 
default takes place is binding on the mortgages who 
subsaquently takes possassion of tho property under 
th: terms of th: mortgage on default of payment of 
interest. If, however, the lessee voluntarily gives up 
possassion of th: mortgaged property to the mort- 
gage, he is not entitled to claim compensation from 
the mortgagor on the ground of failure of considera- 
tion, |p. 948, col. 2; p. 919, col 1] | 
Appeal against a decree of the Addi- 
_tional Sabordinate Judge, Silapur, dated 
the 22nd Ostober 1923. 
Messrs. Niamatullah and E. R. Kidwat, 
for the Appellant. 7 , 
Mr. A. P Sen, for the Respondent. 


JUDGMENT. —The plaintiff Chhotey 
Singh was a lessee from a lady Musammat 
.Sheoraj Kuar under the following cir- 
cumstances. She had mortgaged the pro- 
perty in suit to Raja Seth Raghubar 
Dayal on 2lst June 1907. The mortgage 
was.to last for 10 years and the mortgagee 
was given aright to take possession as a 
mortgagee in defaultof payment of principal 
and intérest at the end of 10 years, or in 
‘default of payment of 4 successive instal- 
ments of interest. Interest was payable 
every 6 months, so the mortgagee was 
granted a right to take mortgagee posses- 
sion in default of payment of interest for 
a continuous term of 2 years. 

Relevant documents have not been print- 
ed; both parties have been negligent. We 
had, therefore, to refer fo documents on the 
‘record which were not printed. It appears 
from the plaint of the suit for possession 
brought by the Raja’s son that the first 
default of payment of interest was made 
on lith December, 1913. 

On "20th Juneel91ll the lady gave a lease 
of the property in suit to the plaintiff for 
a term of 7 years reserving a rent of 

j | 
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Rs, 1,000, 


94? 
Rs. 1,400 perannum. The rent was found 
to be too onerous, so on Ist December, 


1913 a new lease was granteð for a fresh 


period of 7 years reserving 


On lith February, 1916 the mortgagee 


cause of action was that no interest had 
been paid from 14th December 1913 to 


2lst December, 1915 that is for 1322 and ` 
The plaintiff lessee as well as: 


1323 F. 
other lessees of other properties included in 


a rent of 


saed for possession in accordance with the: 
terms of his mortgage (plaint Ex. 15). His 


the mortgage were made parties to the suit. ` 


This suit was compromised . as between 


` 


the morigagee's son Seth Swami Dayal, the - 


mortgagor's heir Baldeo Bakhsh Singh and 
two lessees Tirbeni Bux Singh and Ram 
Bhukhan. The plaintiff of the present suit 


Chhotey Singh was not a party to the. 
compromise. The leases of defendants Nos. 3 ° 


and 6 were.to continue but it was agreed. 


that the rent would be payable to the 


mortgagee, : 


Chhotey Singh, who was defendant No. 5- 
to the suit for possession of the mortgages, - 


had paid to the mortgagor an advance of 


and mortgagor came to terms under the 
compromise. Paragraph 5 relating to that 


“ matter is as follows:— 


Rs, 600. As regards this sum the mortgagee - 


p 


“The defendant No. 5 (that is chistes: 


Singh) has paid the defendant No. 1 (that - 


is mortgagor) Rs. 600 as theka -money in 
advance for the village of Sultanpur which 
he will be . entitled to set off against 


rent of 1327 F. the last year of the term 


of the theka, and that will be credited 
to Chhotey Singh by the plaintiff (that is 
the mortgagee), if the theka continues. 

But as Chhotey Singh still owes the 
theka money due to. the defendant No. 1 
for 1322 and 1323 F., so if the defendant 
No. 1, having credited the advance money 
in favour of defendant No. 5.towards his 
own theka dues does not make the sum 
over to the plaintiff, then the plaintiff 
shall be entitled to recover this sum of 
Rs, 600 from the defendant No 1 in the 
month of Jeth 1327 F, with interest at 1 
per cent. per month through Court.”. This 
clause in the compromise would indicate 
that the mortgagee was ready to continue 
the lease granted by the mortgagor to 
Chhotey Singh. This compromise wag 
filed on 29th July, 1916 and it ,appearg 


that a decree was passed by the Court. 


on th August, 1916 in terms ‘of the come 
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„promise with respect to those who were 
- parties to the compromise and ex parte 
against Chhofey Singh for possession. 

This ex parte decree was set aside on the 
application of Chhotey Singh on 9th Jan- 
‘uary, 1917 (Ex. 12) so far as Chhotey Singh 
was concerned. 

On 24th January, 1917 Chhotey Singh 

confessed judgment (Ex. A-3, page 7 of the 
printed record). His application objected 
only to costs under s. 35, C. P.C. It was in 
the following terms:— 
. in the above noted suit the defendant 
No. 5 (that is Chhotey.Singh) has the 
‘status of the thekadar of the village of 
Sultanpur and if the plaintiff agrees, the 
theka should be maintained, otherwise the 
defendant No. 5 has no objection against 
the plaintiff's claim being decreed, The 
plaintiff be awarded posession. The only 
objection is about costs. The real defend- 
ant is the mortgagor and this defendant 
is only a formal defendant. The de- 
fendant No. 5 is in the position of a 
tenant, The costs should be allowed 
.against the original mortgagor and the 
plaintiff himself states in his plaint that 
‘he has no cause ofaction against defend- 
ant No. 5 because the date on which 
the cause of action accrued was the day 
appointed for the payment of interest. 
‘No cause of action as against this defend- 
‘ant has been entered in the plaint, so 
‘the defendant No. 5 should be exonerated 
from. costs,” 

The Court treated this application as 
an admission of claim and delivered judg- 
ment on 24th January, 1917 (Ex. 16) de- 
-Greeing the mortgagee’s suit for possession 
against Chhotey Singh. 

There is no evidence that the decree had 
to be executed, nor does Chhotey Singh 
-allege in his plaint that he was ejected 
in execution of decree. Chhotey Singh 
voluntarily gave up possession at the end 
of 1323 F. 

The present suit was instituted on 5th 
May, 1921. It was for the recovery of the 

alleged loss suffered by the plaintiff lessee 
by his losing possession at the end of 1323F. 
He sued for the recovery of profits which 
he would have made during the years 1324, 
1325, 1826 and 1327 F. 

The learned Subordinate Judge held that 
the plaintiff was entitled to recover profits, 
‘He, however, did not fix the amount of 
damages ,because he held that the cause of 

‘action accrued on 14th September 1916 and 
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the suit was brought more than three 
years afterwards.. He applied Art. 115 of 
the Juimitation Act and not Art. 116 tothe 
suit. i 

The suit having been dismissed the plaint- 
iff appealed to this Court. His case was 
that Art. 116applied and the suit was within 
time. It is not necessary for us to decide this 
question, of limitation because, in our 
opinion, no suit lies for the recovery of 
damages under the circumstances of the 
present case. 

It is clear to us that the plaintiff volun- 


. tarily gave up the lease asit was to his in- 


terest to do so in September 1916. We have 
already noticed howhe was.unable to pay 
a rent of Rs. 1,400 whitch had to be reduced 
under a fresh agreement to Rs. 1,000 in 
1913. Copies of jamabandi of the village of 
Sultanpur for the years 1321, 1322 and 
1323 F, (Exs. A-5, A-6 and A-7, pp. 9, 10 
and 11) indicate that the realization was less 
than the lease money in 1822 and 13823 F. 
and slightly im excess in 1321 F. The 
lease, therefore, was nota profitable business 
and the plaintiff was obviously desirous of 
getting rid of it. 

The mortgage was a simple one and the 
clause enabling the mortgagee to take pos- 
session under certain circumstances did not 
deprive the mortgagor in possession of his 
rights to deal with the property in a pro- 
per and reasonablé manner. The lady was 
prohibited from wasting the property under 
s.66 of the Transfer of Property Act but 
there wasno other restraint on her. As 
we have already noticed the interest was 
regularly paid up to the date of the lease, 
so on the date of the lease there was no ap- 
prehension of the mortgagee being entitl- 
ed totake possession. The lease was only 
for aterm of 7 years and as pointed out 
above it was profitable to the owner of the 
property. The lease was not to the prejudice 
of the mortgagee. It was held by a Bench 
of the Allahabad High Court in Ram Lal 
v. Muhammad Irshad Ali (1) that the 
granting ofa lease by a mortgagor of a 
simple mortgage after the passing of decree 
for enforcement of that mortgage was not 
an act destructive of or permanently 
injurious to the security within the mean- 
ing ofs. 66 of the Transfer of Property 
Act, because that section contemplated some 
substantial waste by the mortgagor. We 
were not referred to any section in the 


(1) A. W. N. (1890) 3. N 
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Transfer of Property Act which would pre- 
venta mortgagor in possesssion from giv- 
ing the lease such as a prudent manager 
would. Such a lease would be binding on 
a mortgagee who took possession under the 
terms of the mortgage on default of pay- 
mert of interest. 

On behalf of the plaintiff-appellant a 
Bench ruling of this Court: Qurban Aliv. Seth 
Raghubar Dayal(2) was quoted. With respect, 
we are of opinion that the proposition of 
law laid down therein are wider than would 
be justified by the provisions of the 
Transfer of Property Act. In the Allahabad 
case referred to in thatjudgment [Wazir 
Ali v, Mott Chand (3)] the lease was held 
to be prejudicial to the interest of the 
mortgagee and in such a case it would 
naturally not be binding on him, In the 


` present case there is no evidence whatso- 


i 


ever that the mortgagee desired to take 
possession if Chhotey Singh was not willing 
to give it up. Chhotey Singh himself stated 
in his application of 24th January 1917 
that in the plaint of the mortgagee no cause 
of action as against him was stated. This 
was quite true because in the plaint no 
reason is given why the lease should not 
be held to be binding on the mortgagee. 
The lessee, of course, on mortgagee taking 
possession becomes the lessee of the mort- 
gagee instead of one of the mortgagor but 
that fact did not imply thatthe lessee was 
bound to give up possession. In fact in 
the present case Chhotey Singh was never 
ejected by execution of a decree or by any 
other process of law. He himself abandon- 
ed possession to suit his own convenience 
as it was to his profitat the time to do 
so. Subsequently he discovered that the 
mortgagee had madesome profit during the 
years 1324 to 1327 F. and was tempted 
to bring the present suit against the 
mortgagor for recovery of that sum 

In our opinion the lease was such as 
would be binding on the mortgagee and 
it was Chhotey Singh’s own doing that 
he gave up possession under the lease. 
He cannot hold the Jessor liable for 
damages. 

For this reason we dismiss this appeal 
with costs. 


Ze hs Appeal dismissed. 

(2) 16 Ind. Cas. 476; 15 O. 0. 239, 

(3) 2 A L. 5.294, ° 
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BOMBAY HIGH COURT. 
SECOND Civin APPEAL No. 357 or 1924, 
April-3, 1925. ° f 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
D. 8. APTE—DeEcran-HoLpER— 
APPELLANT 


; VETSUS 
TIRMAL HANMANT SAVNUR— 
J UDGMENT- DEBTOR—RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 48 (1) (b)-— 
Execution of decree---“Subsequent order”, whether must 
be by Court which passed decree~-Order directing pay- 
ment by instalments passed by Execution Court, whether 


The words “any subsequent order” in s. 48 (1) (b) of 
the C. P.C. mean any order made bya competent 
Court and not necessarily by the Court which passed 
the decree. An order made by an Execution Court 
that the amount recoverable under a decree should be 
recovered by instalments falls within the purview of a 
subsequent order contemplated by s. 48 (1) (b) and 
operates to extend limitation. [p. 950, col. 1.] 


Second appeal from a decision of 
the District Judge, Dharwar, in Appeal 
No. 20 of 1923, confirming the order passed 
by the Subordinate Judge, Hubli, in Dar- 
khast No. 721 of 1921. 

Mr. S. B. Jathar, for the Appellant. 

Mr. R. A. Jahagirdar, for the Respond- 


ent, 
JUDGMENT. . 

Macleod, C. J.—In this case a decree 
was passed on May 28, 1903, in the Sub- 
ordinate Judge's Court. The final decree 
was passed by the High Court on Septem- 
ber 8, 1908. The plaintiff applied for exe- 
cution on December 21, 1921. The oppo- 
nent against whom this proceeding was in- 
stituted contended that the property sought 
to be: attached and sold was not liable for 
the decretal debt on the ground that it was 
in his possession as the grandson of the 
surety of the principal debtor. This conten- 


tion found favour with the Subordinate | 


Judge, and accordingly the application was 
dismissed. | 


The judgment-creditor appealed, and al» 
though no question of limitation was raised 
in the grounds of appeal, the question of 
limitation was raised at the commence- 
ment of the argument before the District 
Judge. The respondent argued that as 
between the date of the decree and the 
date of the last application more than twelve 
years had elapsed under s, 48 of the O. P. 
C. there could ne no further application, 


Now, on June 9, 1911, the Subordinate, 


Judge made an order that the amount 
should he recovered by annual instalments 


(950 
of Rs. 125 each, the first instalment to 
become due on February I, -1912. In case 
of default to pay any, the whole, to be re- 
covered at once. Each instalment to carry 
interest at six per cent. perannum: ‘The 
District Judge, following the decision in 
Jurawan v. Mahabir Dube (1) held that as 
that order was made by the Subordinate 
Judge sitting as a Court of-Execution, it 
‘was not an order wishin’ the meaning of 
. that word in s. 48 (1) (b) of the ©. P. O. 
In that case it was held that the expression 
“subsequent order” in s. 48 (1) (b) of the C. 
P. C. means a subsequent order made by 
` the Court which made the decree and 
acting as that Court, and not an order of 
a Court executing the decree, that-an-order 
made bya Court executing a decree allow- 
ing a Judgment-debtor time to pay up tle 
balance of the decretal money, would not 
be a subsequent order within the meaning 


of s. 48, and would not give a fresh period ` 


to the decree-holder to execute his ‘decree, 
“mor was an order merely giving time. for 


payment an order staying execution’ or an ` 


injunction, so that the time so given could 
‘be excluded in computing limitation against. 
the decree-holder. D 
“With great respect, I cannot see myself 
why the words “any subsequent’ order” 
must bé: limited as if the words “by the 
Court which passed the decree’ were 
there, The words “any subsequent order,” 
to my mind, mean; any order ‘made by a 
competent Court. As the District Judge 
points out, any other construction would 
lead to this absurdity that there might be 
an order by a competent Court directing 
that the decree should be paid by instal- 
ments, with the result that -when twelve 
years had expired, some of ‘the instalments 
might still remain to be paid, even if 
there had been no default. on, the part of 
the debtor. It would certainly be an ex- 
traordinary .interpretation to put on those 
words which might . result in a creditor 
being deprived of his right to execute for 
the at instalments if they were not 
paid. l OS 
© It is not suggested in this case that-the 
order of June 9, 1911, was not made by 4 
competent Court. ` M 


r 


The. present darkhast sets out: the pre- 
vious history of the decree. It recites the 
. following order made in Darkhast No, 286 


fy. $44 Ind, Cas. 24; 40 A, 198; 104.147 T> 
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“The defendant No. 3 is examined, 
Having regard to all the circumstances I 
order that the amount should be recovered 
by annual instalments of Rs. 125 eacb. 
First due on February 1, 1912." In case of 
default to pay any, the whole to be recover- 
ed atonce. Bach instalment to carry in- 
terest at six per cent .per annum from — 
this date of recovery to be recoverd along 
with theinstalment June 9, 1911.” l 

I fail to see on what possible ground, we 
could hold that that was not a subsequent 
order within the meaning of s. 48 (1) (b): I 
think thatthe District Judge has some excuse 


for following the decision in Jurawan Pasi 


v. Mahabi Dhar Dube (1) as there was no 
decision of this Court on the same point. 
We allow’ the appeal,-set aside the order 
of the District Judge dismissing the appeal 
before him, as that. appeal was dismissed 
on a preliminary point which was ‘raised 


neither in‘ the Trial Court nor in the grounds 


of first appeal, and remand the appeal for 
further hearning before the District Judge. 
The appellant will be entitled to his ‘costs: 
in this Court. na a 
Coyajee, J.—I am of the same opinion. 
MB. Appeal allowed. 


` 
| 


nl 


if 
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LAHORE HIGH COURT. 
CIVIL APPEAL No, 2239 or 1923. | 
j January 22, 1925. ee 
Present:—Mr. Justice Abdul Raoofand © 
© May, Justice Jai Lal. 0 000 
RAM DAS-UTTAM CHAND-——PLAINTIFFS 
~-APPELLANTS _ oS 
p VETSUS i 
DHANPAT-DIWAN CHAND— ` 
DEFEN pANTS— RESPONDES TS. ne 
‘Civil Procedure Code (Act V of 1908), 5. 20 (c)— 
Principal and agent--Suit for accounts—Place of 


» 


uing.. ` a : gp 

Iù the absence of any express contract regulating 
the rights of the parties or trade usage, a suit against 
an agent by his principal for rendition of accounts for 
payment of money due thereon can only be instituted 
at the place where the agent resides or carries on busi- 
mess or where the contract of agency was made ory 
where if was to be performed or where the refusel to. | 
account took place. [p. 953, col. 2.] 

Plaintiff sent goods from Sargodha to the defendant 
at Karachi to he sold by the latter as ‘commission 
agent. Defendant accepted the plaintiff's drafts, paid 
money at his request and having sold the goods credit- 
ed the amount realised to plaintiff's account. Delend- 
ant also purchased goddgat Karachi at plaintiffs 
request and sent them abwoad under plaintiff's direc- 


t 
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tions to various constituents. Goods were also des- 
patched by defendant to Sargodha, the goods being 
consigned to defendant himself and the Railway 
Receipt being handed over to a Bank which trans- 
mitted it toits own branch at Sargodha for being 
handed over to the plaintiff by the latter -on payment 
~ of the price of the goods. Defendant was put in funds 
in various ways, for instance, by actual remittance of 
money, hundis sent by the plaintiff drawn in favour of 
“the plaintiff and by defendant drawing upon plaintiff 
and selling the hundis toa Bank at Karachi. Plaint- 
iff instituted a suit for accounts against the defendant 
and for recovery of money due thereon at Sargodha : 

Held, that the eduse of action arose at Karachi and 
that the Sargodha Court had no jurisdiction to enter- 
tain the suit. [p. 954, col. 1.] 

{Oase-law discussed. ] 

Appeal from an order of the Senior Sub- 
Judge, Shahpur, dated the 2nd July 1923. 

Bakhshi Tek Chand and Mr. Nanak 
Chand, for the Appellants. 

Messrs. Manohar Lal and Badri Das, for 


the Respondents. 


. SUDGMENT.—Theplaintiffs are grain 
dealers at Sargodha in the District of 
Shahpur. The defendants are commission 
agents who do their business at Karachi. 
The present suit was instituted at Sargodha. 
The defendants pleaded that the Sargodha 
Court bad no jurisdiction and that the cause 
of action had arisen at Karachi. The learned 
Senior Subordinate Judge accepted the 
; plea of the defendants and returned the 
plaint to be presented to the proper Court. 
Against the order returning the plaint the 
present appeal has been preferred. 

A mass of documentary evidence consist- 

_ ing of letters and telegrams of the parties, 
copies of account books and some oral 
evidence bearing on the question of juris- 
diction was produced by the parties. The 
- following facts are either admitted or estab- 
lished by the evidenve on the record. 

(1) The dealings between the parties 
commenced in May 1920 when the plaintiffs 
sent goods to the defendants to be sold, hy 
them as commission agents at Karachi, the 

‘defendants charging their commission, 
‘They accepted the plaintiffs’ drafts, paid 
money at their request and having sold the 
goods credited the amount realized to their 
account. . 

(2) Later on the defendånts at the plaint- 
iffs’ request purchased goods at Karachi 
and sent them abroad according to the 
plaintiffs’ directions to various constitu- 
ents. 

“(3) The defendants purchased goods at 
Karachfand despatched them to Sargodha 
and in doing so they adopted the. following 


procedure;— : 
e 
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They drew money from. the Karachi 
Branch of the National Bank of India and 
handed over the Railway receipts to the 
Bank which transmitted them to the 
Sargodha Branch to be handed over to the 
plaintiffs on payment of the price of the 
goods received. i 

(4) Sometimes the plaintiffs sent money 
to Karachi and drew the same by means of 
hundis and vice versa. 

16) The defendants also .used' to draw 
hundis upon the plaintiffs. Shortly put 
the defendants were putin funds by various 
ways, such as; (a) actual remittance of 
money; (b) hundis sent by the plaintiffs 
drawn in favour of the defendants; (e) 
defendants drew upon plaintiffs and sold the 
hundis to the Branch at Karachi, ete., ete. 

The plaintiffs instituted the snit on the 
following allegations:—That there were 
mutual ‘dealings between the plaintiffs 
and the defendants and that the latter 
received from the plaintiffs by way of 
loan Rs. 3,82,698 9-6 out of which they 
paid Rs. 3,78,078, leaving a balance of 
Rs. 4,619-13 0 due to the plaintiffs. They 
further claimed’ a sum of Rs. 1,130 on 
account of the profits of the grain transac- 
tions. As summarised in the judgment of 
the lower Court the plaintiffs gave the 
following reasons for instituting the suit at 
Sargodha:— 

(1) That the defendants resided in the 
District of Shahpur at Sargodha. 

(2) That the goods were sent from 
Sargodha and some goods were despatched 
and delivered to them atSargodha; 

(3) That by special agreement the money 
was payable and was actually paid at 
Sargodha; and 

(4) That the defendants had expressly 


agreed to render accounts at Sargodha, 


The defendants, on the otherhand, pleaded 
that their firm carried on business at 
Karachi; that the relationship between the 
plaintiffs and the defendants was that of 
principal and commission agent; that the 
fact that the defendants ‘individually lived 
at different places in the District of Shahpur 
did not make the slightest difference and 
that the suit was cognizable by the Karachi 
Court and the Sargodha Court had no juris- 
diction to try it. They denied that there 
was any agreement to render accounts at 
Sargodha or to pay any money there. They 
complained that by the statements contain- 
ed in the plaint the plaintiffs had tried to ° 


.change the nature of the suit which was 
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practically a suit for an account by a 
principal againstan agent. All the conten- 
tions raised by the defendants were accept- 
ed, and as already observed, the*plaint was 
returned. 

The following contentions have been 

raised by Mr. Tek Chand in support of this 
appeal: 
That the relationship between the plaint- 
iffs and the defendants was not that of 
principal and agent but that of lender and 
borrower and that even if it be admitted 
that the defendants had acted as the com- 
mission agents of the plaintiffs, at least 
part of the cause of action for the suit had 
taken place at Sargodha for the following 
reasons:— 

(i) that advances by way of loan were 
made to the defendants by the plaintiffs from 
time to time; and 

(ii) that goods were consigned by the 
defendants to Sargodha in their own name, 
the Railway receipts were sent to the 
Sargodha Branchof the National Bank with 
the direction that they were to be handed 
over to the plaintiffs after ‘receipt of cash 
payment. As regards this last point the 
argument of Mr. Tek Chand is that, because 
the defendants were themselves the con- 
signees, the delivery of the gcods after 
payment of'cash must be taken to have in 
fact and in law been made at Sargodha., 

We may at once remark that there is no 
evidence on the record to show that there 
was any “special agreement between the 


© scatter 


parties that the accounts would be rendered . 


at Sargodha or that the money would be 
payable there, or that the goods would be 
delivered at that place. The whole thing, 
therefore, hinges upon the determination of 
the question whether it was a suit for dn 
account by a principal against an- agent. 
We have been taken thraugh the entire 
evidence by the learned Counsel for the 
appellants and have arrived at the same 
conclusion at which the learned Judge of 
the Court below has arrived, namely, that 
the defendant’s firm is the firm of commis- 
sion agents and that they were employed 
by the plaintifis as such. The payments 
made by the plaintiffs to the defendants 
either by way of advance or otherwise must 
be taken to have been made in relation to 
the purchasing, selling and despatching of 
grain by the defendants on behalf of the 
plaigtifis. The mere fact that in respect 
of the goods depatched to Sargodha the 
Railway receipts were sent in the manner 
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described above could not bring about any 
change in the relation between the parties. 
This, according -to the arrangement be- 
tween them, was one of the methods of 
payment.” It is admitted by Mr. Tek 
Chand that there is no direct eyidence in 
support of the proposition that the delivery 
of the goods despatched to Sargodha was- 
to take place at Sérgodha; but he contends 
that from the circumstance that the Railway 
receipts of the goods were to be handed 
over to the plaintiffs only after payment to 
the Bank it can reasonably be inferred 
that the delivery of the goods to the plaint- 
iffs was to take place at Sargodha. In the 


‘absence of any eyidence on the point we 


find ourselves unable to draw this inference 
from the above circumstance. The position 
is fully covered by authorities to which we 
shall presently refer. 


The general rule applicable to suits for 
accounts between principal and agent was 
laid down by Mr. Justice Chatterji in the 
case of Muhammad Shafi v. Karamat 
Ali (1), . l 

The facts of the present case, however, 
are somewhat similar to the facts in the 
case of Salig Ram v. Chaha Mal (2), to which 
we shall refer in some detail. The plaint- 
iffs in that case, who were grain dealers at 
Hathras, on the 30th December 1910, tele- 
graphed to the defendant, who was a com- 
mission agent at Karachi, ordering two 
wagon loads of juar to he sent at once to 
Hathras. They'sent Rs. 600 by telegram 
and another Rs. 600 by means of a hundi. 
The juar was despatched on 2nd of January 
1911, and reached Hathras on the 1zth of 
January. The Railway receipt was, on the 
plaintiff's instructions, sent value payable 
for the balance due to the defendant, but 
for some reason it was not delivered to the 
plaintiffs and, owing to instructions given 
by the defendant to the Railway Authorities, 
the grain was not delivered to the plaintiffs 
until the 8th of February 1911. Meanwhile 
the price. of juar had fallen and the specu- 
lation resulted in a loss. The plaintiffs 
sued for compersation dueon account of 
the alleged negligence of the defendant, 
and instituted the suit at Hathras. The 
learned Judges of the Division Bench held 
that the sult was not cognizable at Hathras, 
because the cause of action had arisen at 
Karachi, The passagg dealing with this 


(1) 76 P. R. 1896. 
(2) 11 Ind. Cas. 712; 34 A. 49; 8 A. L, J. 1160. 
L Ind. Ç : 
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particular point is to be found at page 52* of 
the report and is to this effect:— 

“The ‘sole question fordecision is, whether 
the cause of action in whole or in part 
arose at Hathras, vide s. 20 (e) of the C- P ©. 
which applies to the facts of the present 
case. The caseis clearly one for compen- 
sation under s. 212 of the Contract Act in 
respect of the direct consequences of the 
defendants’ neglect and misconduct as 
alleged. The latter was the appellants’ 
agent, dnd it was his duty to purchase the 
grain at Karachi, to place it on the Railway 
at Karashi, and despatch it to the plaintiffs 
address, and he was then directed to post 
the Railway receiptand send it by V. P.P. 
to the plaintiffs. * * * = T 

“It is thus quite clear that the defend- 
ant's neglect or misconduct or both, took 
place, if at all, at Karachi. In the course 
of the transaction he had nothing to do 
‘outside Karachi. He had not contracted to 
deliver at Hathras, but merely to place the 
goods on the rails at Karachi and to post 
the Railway receipt there also. We fail to 
see that the cause of action, 2. e., the defend- 
ant’s alleged neglect or misconduct which 
resulted in loss, occurred anywhere else but 
at Karachi.” 

As contended in this case the argument 
was also put forward before the learned 
Judges of the Allahabad High Court that the 
cause of action partly had arisen in Hathras 
to which the learned Judges replied. “The 
contract was made at Karachi, where the 
plaintiff's offer was accepted. The perform- 
ance of thecontract had to be completed 
at Karachi and the money due was payable 
at Karachi. The defendant contracted to 
act as the plaintiff's agent at Karachi for 
the purpose of purchasing and despatching 
the goods and to do certain acts there also. 
His negligence or misconduct, if any, occur- 
red. there.” 

This ruling has been consistently follow- 
ed in various cases. 

In the case of Rowther v. Rowther (8), 
under circumstances similar to those of the 
present case it was held that “the cause of 
action in a suit for accounts against an 
agent arises at the place where the contract 
ofagency was made or where it was to be 
performed and where the refusal to account 
took place.” The facts of the case shortly 
stated were as follows:— 

The defendant “was employed by the 

(3, 55 Ind. Cas, 266; 12 Bur.L.T.198 > 

“Page oi 34 A~ Ed.. 
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plaintiff as his agent at Tiruvaloor in 
Tanjore District. The proposal to employ 
the defendant as agent was mage by letter 
addressed, to him at Tiruvaloor, and was 
accepted by defendant by letter through the 
post, It was held that the contract was 
clearly to be performed at Tiruvaloor, and 
that, therefore, the refusal to account oceur 
red there. The learned Judge held that as 
the suit was based upon a contract of 
agency the cause of action took place at 
the place where the agent resided. In 
support of this proposition he relied upon 
the above quoted ruling. 

This case was again followed by a Divi- 
sion Bench of the Allahabad High Court in 
the case of Tika Ram v. Daulat Ram (4) 
and it was held by the learned Judges that 
“in the absence of any express contract 
regulating therights of the parties or trade 
usage, a suit against an agent by his princi- 
pal for rendition of accounts and for pay- 
ment of money due thereon can only be in- 


stituted at the place where the agent re- 


sides or carries on business,” 

In the case of firm of A. M. Mylappa 
Chettiar v. Agha Mirza Mohamed Shirazee 
©) the facts are summed up in the headnoie 
thus:—- 

“That the plaintif, a trader at Negapatam 
offered to buy timber from the defendant 
at Mandalay who accepted the offer. Under 
the terms of the contract defendant shipped 
the timber from time to time at Mandalad 
took the bills of ladingin his own name 
and drew from a Bank at Mandalay such 
sums of money as were due to him (defend- 
ant) in respect of the timber shipped, by 
handing over the bills of lading to the Bank 
who in their turn passed it on to the plaint- 
if througn another Bank with whom 
plaintiff had dealings. The defendant 
made default in sending the timber ag 
agreed and the plaintiff instituted the suit 
for damages.’ The suit was instituted in 
the Negapatam Court and objection was 
taken to its jurisdiction. The learned 
Judges held that no part of the cause of 
action for the suit arose at Negapatam and 
that the Negapatam Court had no jurisdic- 
tion to try the case. The facts of that case 
were peculiarly similar to the facts of the 
present case. It was contended in that case 
as it is contended in the present case, that 


(4) 80 Ind. Oas. 661; 46 A. 465: 22 A, L, J. 591; (1924) 
A. I. R. (A.) 530; L. R. 6 A. 9 Civ. i , 
wo 54 Ind. Oas, 550; 37 M. L. J, 712; 26M, L, T. 
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‘at least a part of the cause of action had 
arisen in Negapatam because the delivery 
of the goods was to be made there. - The 
. learned Judges held that thee Bank in 
Madras and that at Mandalay were the 
- agents of the plaintift and that in fact and 
in law the delivery of the goods was made 
at , Mandalay and the payment was ‘also 
made there.’ Ina similar manner in the 
present case the defendants delivered the 
Railway receipt to the Bank at Karachi to 
be.sent to the Bank at Sargodha who in 
| their turn passed it on to “the plaintiff. It 
is true that the Madras case was a case 
between principal and principal, but the 
rule laid down in that case will apply with 
a greater force toa suit between a principal 
and his agent. 

Mr. Tek Chand for the appellant relied 
upon a large number of cases in support of 
his contention. All those were cases of 
isolated contracts between two contracting 
parties and are distinguishable from the 
case of a principal against ‘his commission 
agent. In fact in one of the cases relied 


` upon by Mr. Tek Chand himself this dis- - 
That is the. 


tinction is clearly pointed out. 
“Haase Of Ram Lal v. Bhola Nath (6), in which 
a principal had sued another principal and 
“tha learned Judges of & Division Bench of 
-the Allahabad High’ Court distinguished 
the case’ of Salig Ram v. Chaha Mal (2). 
“upon-the following ground: —‘Inthe first 
“place; it was nòt a suit between two princi- 
pals for damages fox breach of a contract 
- bub was one for compensation under s. 212 
of the Indian Contract Act in respect of 
the direct consequences of the defendants’ 
negligence and misconduct as alleged. 
The defendant there was the agent of the 
plaintiff and it was his duty to purchase 
grain at Karachi, to place the goods on the 
rails at Karachi and to post ‘the Railway 
receipt to the plaintiff's address.’ 
_ Tt is unnecessary to refer to and discuss 
the other cases cited by Mr. Tek Chand 
because they_are all distinguishable from 
the case against an agent for. account. In 
our opinion the view taken by the Court 
below was right. The appeal fails and is 
dismissed with costs. 
Z. K. : Appeal dismissed. 


+ (6) 59 Ind. Cas. 359; 18 A. L. J.749; 2 U.P. L.R. 
(A) 251; 42 A. 619. 
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ALLAHABAD HIGH COURT: - 
LETTERS Patent APPEAL No. 97. oF 1924. 

i June 8, 1925. 

Present:—-Sir Grimwood Mears, KT., Chief. 
- Justice, and Mr. Justice Mukerji. T 

MOHAMMAD SHAFIQ ULLAH KHAN - 


— PLAINTIFE—APPELLANT 
Versus 


NUHULLAH KHAN AND OTEERS— i 


DsFENDANTS—-REsPONDENTS. |. 

Muhammadan Law—Marriage—Acknowledgment of 
Ka EA esumption of marriage, when avail- i 
able 

Under. the Muhammadan Law it is only aliere 
direct proof of marriage is not available that indirect 
proof of marriage by way of acknowledgment of a son 
is allowed to take the place of direct proof. Where 
direct proof is available to establish that a marriage 
between the parents was impossible or would’ have 
been invalid, no question of presumption of marriage 
on account of an alleged acknowledgment CAD. arise. 
[p. 958, col. 2.] 

Habibur Rahman v. Altaf Ali, 60 Ind. Cas. 837; 19 
A. L. J. 414; 40 M. L. J. 510; 33 0. L. J. 479; 23 Bom; 
_L. R. 636; (1921) M. W.N. 366; 29 M. L. T. ‘354; 14 L. 
W175; 26.0. W. N. 81; : 480. 856; (1922) A.I. R. 
(P. C.) 159; 48 I. <A. +L1L4(P, O.)-and , Muhammad Allah- 
dad Khan v. Muhammad” Ts smail, Khan, 10 A. 289; 6 
Ind. Dec. (x. $.) 193, followed. 

Letters Patent A ppeal against a judgment 


of Mr Justice ‘Sulaiman’ différing from that 


--6f Mr. Justice Kanhaiya Lal, dated: ‘the: 16th 


April 1924. 

Messrs. P. E; Banerji and U. 8: Jang, for 
the Appellant. . e 

Mr: Iqbal Ahmad; for-thé Respoudents. 

JUDGMENT. — This- appêal” “comes 
before this Bench on aceount of a-différence 
of opinion between two learned’ Judges’ of 
this Court who -heard*-the appeal in the 
first instance from thé Gourt-of'a ‘Subordi- 
nate Judge: The two learned J id Bes: hav- 
ing differed, this appeal was filed aiiidér 510 
of the betters Patent. ° ` BR USS 

Theonly ‘point for Ne nal ni in thisap- 
peal is whether the defendants respondents 
are the legitimate sons of one Hnayat Ullah 
Khan. -In the Court of Subordinate J udge 
there weré afew other points: of difference 
between the parties, but those points do‘not 
any longer arise 

Enayat Ullah Khan died on 30th April 
1916, and left him surviving several bro- 
thers, a son, the plaintiff-appellant, and the 
defendants wh claim to be the step-bro- 
thers of the plaintiff. The plaintiff's case, 
as made in the plaint, was that the defend- 
ants were the children of one Musammat 
Durga Dhobin, the wife of one Cheta and 
it “was doubtful whethee their father was 
Enayat Ullah. As the case proceeded, the 
position taken up by the plaintiff was that 
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possibly Enayat Ullah Khan was the father 
of the first two of the defendants, but he 
was surely not the father of the 3rd defend- 
ant, Halimullah Khan. His witnesses 
stated in Court that Musammat Durga took 
up her residence permanently with Enayat 
Ullah Khan some 30 years prior to their 
deposition. In the arguments, however, 
before us, it has been practically conceded 
that Enayat Ullah Khan was the father of 
not only all the three defendants, but also 
of their two elder brothers Asad Ullah Khan 
and Ruh Ullah Khan who are dead, and 
who died before Enayat Ullah Khan. The 
plaintiff had a full brother Rafig Ullah 
Khan, who also predeceased his father 
Enayat Ullah.. mm 

The plaintiff, claiming to be the sole heir 
of his father, declared in the plaint that the 
defendants who were holding three-fourths 
of Enayat Ullah Khan’s property were not 
entitled to the same, being illegitimate 
children of that gentleman. The defenceas 
explained hy the application dated 22nd De- 
cember 1922 (printed at page 6 of the record) 
was that the defendants were the children 
of one Mahmuda Begam, a lady of Sherwani 
Pathan clan, to which Enayat Ullah ad- 
mittedly belonged, and that Mahmuda 
Begam was the lawfully wedded wife of 
Enayat Ullah. The defendants’ case as 
developed in the course of the evidence was 
that their grandfather (mother's father) was 
a Sherwani Pathan, tha, he cams from the 
village of Shahjahanpur waich was not far 
from the village of Enayati to which [aayat 
Ullah belonged and settled in the latter 
village. The defendants were unable to 
state if any relations of their alleged 
maternal grand-father, Mansur Khin, were 
alive. 

The Court of first instance came to the 
conclusion that there was nob enough evi- 
dence to satisfy it that the defemiants 
mother was a Hindu by religion at the time 
she entered Enaayat Ullah’s house, and that 
even if suzh was the c1s3, namely, the de- 
fendants’ mother was in the beginning a 
Hindu and the wife ofa Hinda, that fact 
did not help the plaintifs ease. It further 
expressed the opinion that a series of 
acknowledgments made by Eaayat Ullah 
raised a strong presumption of legitimazy 
in favour of the defendants. The learned 
Juize was also not satisfied as b3 tha trath 
of the defendants’ sfory that their mother 
was a girl of the Snerwaniclan. In the 
result the suit was dismissed. 
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On appeal two learned Judges of this 
Court diifered. One of the Judges held 
that it was not established that the defend- 
ants’ mother was the wife of Cheta (the 
alleged husband of Durga) so as to exclude 
all possibilities of a legal marriage, but it 
was established from both oral and docu- 
mentary evidence that she was the wedded 
wife of Enayat Ullah Khan. Accordingly 
the learned Judge was of opinion that the 
appeal should be dismissed. On the other 
hand, the learned colleague of the Judge 
held that it had been definitely established 
that the defendants’ mother was the un- 
divorced wife of one Cheta Dhobi, and that 
in the circumstances no presumption, of a 
lawful marriage between Hnayat Ullah and 
Musammat Durga could be raised. He was 
therefore of opinion that the appeal should 
be allowed and the plaintiff's suit should be 
decreed. 

We have heard the learned arguments 
addressed to us at length, and have come 
definitely to the opinion that we must 
accept almost in its entirety the opinion of 
the learned Judge who was in favour of 
decreeing the plaintiff's appeal. In view of 
the fact that there is on the record a well- 
reasoned judgment in favour of the plaint- 
iff, we do not think it necessary to disctfss 
the evidence in detail, but we would give 
some indication of the reasons which led us 
to think that the plaintiff's appeal should 
succeed. . 

Before discussing the oral evidence, we 
should point out that the Court of first 
instance did not hearin person three of the 
plaintiffs’ witnesses, who were, being pur- 
danashin ladies, examined on commission. 
Then the learned Judge does not say that 
the witnesses did not impress him well. He 
rejected their evidence on the mere ground 
that the plaintiff's witnesses were not in- 
dependent—a remark which is not at all > 
accurate, in the majority of cases. 

As already observed, the parties to the 
suit are children of Enayat Ullah Khan, 
and, therefore, the relations of Enayat 
Ullah Khan would be equally relations of 
the parties, and would have no reason what- 
soever to have any particular bias for the 
plaintiff in preference to the defendants. 
This is a very important point to bear in 
mind. We fini that no less than five close 
relations of Kuayat Ullah have come forward 
to swear that the defendants were the 
children of ifusammat Durga, who was the 
wife of one Cheta. It is true that they have 
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all more or less admitted that Musammat 
Durga, later on, adopted the Muslim faith 
in sa far.as that fact was -evidenced 
by her saying the prayers, laut this is 
hardly of any importance. The ques- 
tion is whether there was or could be 
any lawful marriage between Enayat Ullal 
Khan and the mother of the defendants 
at the time the latter were begotten. 
Briefly the witnesses are these. Hidayet 
Ullah is a full brother of Enayat Ullah 
himself. He swears that no Mansur Khan, 
the alleged father of the alleged mother of 
the defendants, ever settled in the village 
of inayat, and that Musammat Durga who 
was the wife of Cheta Dhobi was the 
mother of ‘the defendants, and that before 
she became the mother of the defendants, 


she bore Baldewa, (a witness in the 
case) to Cheta ti There is absolutely 
not a word. cross-examination to 


suggest any facet why Hidayet Ullah 
Khan should have any reason to love or 
bear affection to the plaintiff in prefer- 
ence to the defendants. Indeed this gentle- 
man’s evidence goes to indicate that he is 
thoroughly truthful witness and was 
not prepared to deny truth of such facts 
as might be taken in favour of the defend- 
ants. He said that the defendants’ mother 
did not leave the zanana house, (as she used 
to do before) when she went to live with 
Enaayat Ullah Khan. He added that she 
became a Muhammadan. He further said 
that it was this Musammat Durga who later 
on came to be known as Musammat Mah- 
muda Begam, the name given by the de- 
fendants to their mother. 

, Ib is abundantly clear that after Musam- 
mat Durga went into the permanent keep- 
ing of Enayat Ullah, the latter could not 
tolerate that his mistress should continue 
to be called by a Hindu name, and he gave 
her a Muhammadan name. Hidayet Ullah 
Khan further said that all the relations of 
Enayat Ullah regarded the defendants as 
sons of Musammat Durga, and added, as an 
indication of this fact that the defendants 
could not be married in a Sherwani caste, 
_ and had to be content with marrying three 
sisters respectively, these three sisters being 
the daughters of one Abdul Latif Khan of 
Bhikanpur. Abdul Latif Khan in his turn 
was believed to have been the son ofa maid- 
servant by. her master. The evidence of 
Hidayat Ullah Khan if unexplained is 
* almost conclusive of the facts in con- 
trovercye Hidayat Ullah, it, may be 
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mentioned, is a man'o0f 68 years. The 
only thing that was suggested against 
Hidayet Ullah was that his son Maslah-ud- 
din had some criminal case with Nuh 


. Ullah, one of the defendants, although no, 


further particulars of the case is coming 
forth. Muslah Uddin it appears takes an 
interest in the plaintiff's case. But this. 
would be quite natural if it be a fact that 
the defendants are only illegitimate children 
of Enayat Ulah Khan, while the plaintiff is 
a real and genuine relation of Muslah Uddin 
and his father Hidayet Ullah. 

The next witness is Enayet Ullah’s sister, 
Enayat Unnisa,a lady of 80 years of age. 
She goes as far as Hidayet Ullah himself, 
and fully supports the plaintiff's case. In 
cross-examination it was brought out that 
the mother of Muslah Uddin was the. 
daughter of this witness’s husband's sister, 
We all know how Muhammadan boys and 
girls are married, as far as possible in the 
family itself, and the fact that a nephew of 
the witness married her husband's sister's 
daughter makes her no closer relation of 
the plaintiff than of the defendants them- 
selves, 

Thethird witness is Sharafat-un-nissa aged 
60 years, another full sister of Enayat Ullah 
Khan himself, 

Then comes Abrar Fatma, a daughter of 
Enayat Ullah’s brother Shafayat Ullah. 

The next witness is Usman Khan, the’ 
husband of the last-mentioned witness 
Abrar Fatma. Thus we have five relations 
of Enayat Ullah coming to support the 
plaintiff's case. Then we have-the evidence 
of two caste people, Ehsan Ullah and Abdur 
Rashid Khan aged respectively 60 and 65 
years, who fully support the plaintiffs case. 
Then we have two old residents of the - 
village of Enayati itself, unconnected with 
the family, namely, Chunni Raia Hindu and 
Zamin Alia Muhammadan who come for- 
ward to support the plaintiff's case. These 


‘witnesses like other witnesses say that no 


Mansur Khan ever lived in the village of 
Enayati, or came to live there, and that 
Musammat Durga was the wife of Cheta. 
On the top of ‘all this evidence we have 
the evidence of Baldewa himself, who is now 
a man of 55,and who swears that his mother,. 
the wife of his father Cheta became the 
mistress of Enayat Ullah, and bore several 
sons to him. He added in cross-examina- 
tion and this statementeof his only’ goes to 
establish the truth of his whole statement, 
that after his mother left Cheta, Cheta-kept 


[88 I. C. 1925) 
a woman who bore him two sons Puran and 
Gobardhan, both of whom are living, There 
. s absolutely nothing against Baldewa. He 
also stated, as seems to be the truth, that 
Musammat Durga died 12 years ago, and 
that Cheta died about 15 years agu. 

The defendant Nuh Ullah was examined 
and he had to admit that none of the three 
defendants could find a wife within the 
family circle, and had to go to a different 
family, and had to marry respectively the 
threé daughters of Abdul Latif. He admit- 
-‘tedthat although the defendant Halim Ullah 
has been a widower for seven or eight 
years, no cousin of his (those who would be 
. cousins through Enayat Ullah) is prepared 

‘to marry him, although marriageablé girls 
in the family are available. This admission 
on the part of Nuh Ullah clearly establishes 
the truthfulness of the 
Hidayat Ullah that the members of the 
family of Enayat Ullah look upon the 
defendants as Musammat Durga’s sons. 

As against this large body of evidence we 
have the statements of- four witnesses for 
the defendants, only two of whom arè rela- 
tions. These are Ahmad Ullah and Qamar- 
" tunnisa. Ahmad Ullah isa young man and 
is of the same age as the youngest of the 
defendants. In the circumstances, Ahmad 
Ullah could have no first hand know- 
‘ledge of the actual state of things. He 
stated that his father had come to give 
evidence on behalf of the defendants. 
But, evidently, the latter (Hamayet 
Ullah Khan) thought better and ‘did not 
give evidence for the defendants. This 
fact is very significant. The other witness, 
au old lady, a sister-in-law of Enayat Ullah 
was examined on commission, but was not 


cross-examined. The plaintiff brought this. 


fact to the notice of the Court by his appli- 
cation printed at page 9 of the record, but it 
does not appear that this witness was at all 
cross-examined. Two witnesses, Amir Khan 
and Sana Ullah were examined to prove 
that Mansur Khan a Sherwani by caste 
came to live in the village and married his 
daughter to Hnayat Ullah.* But none of 
these two witnesses even belonged to the 
Sherwani caste, and one of these, namely, 
Amir Khan, although he called himself a 
Pathan in describing himself, had to admit 
in cross-examination that he was not even 
a Pathan.» I have already stated that thé 
Court of first.instance did not believe the 
evidence of these witnesses, and the learned 
Judge of this Court, who was prepared to 
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find in defendants’ favour on other points 
found that it was certainly the, case that 
whoever the mother of the defendants was, 
she was nota girl of the Sherwani caste. 
It is not necessary to discuss the evidence 
of Amir Khan and Sana Ullah in detail, but 
one thing is very significant and may be 
pointed out. It is this. Lf Mansur Khan 
migrated to the village of Enayati to which 
the parties belong, he must have had some 
means of subsistence, and like most of the 
residents of the villages must have been a 
cultivator. This would leave some trace of 
his existence in the village records; but as 
no such trace was available, Amir Khan, 
defendants’ witness had to state that Mansur 
Khan had no house of his own. and had no 
land of his own to cultivate. On the entire 
oral evidence it is, therefore, abundantly 
proved that the defendants are the children 
of a woman who was initially known as 
Musammat Durga and was the wife of Cheta 
Dhobi, and bore to her husband a son 
Baldewa examined in the case. 

On-the record there are a large number 
of letters and copies of other documents, 
and these are strongly relied upon on behalf 
of the defendants to prove that Enayat 
Ullah acknowledged the defendants as his 
sons, nay the plaintiff himself treated the 
defendants as his brothers, and called their 
mother “mother.” It would not be neces- 
sary to examine these documents in great 
detail It appears that on the death of 
Musammat Durga, a suit was brought for 
recovery of Rs. 170 by the defendants 
against their father Enayat Ullah, purport- 
ing to beone for recovery of the dower-debt 
due to their late mother. Enayat Ullah Khan 
confessed judgment in the suit, and his 
petition, admitting the correctness of the 
claim, is the only document on the record. 
All the Judges who have so far heard the 
case including ourselves are of opinion that 
this proceeding of the suit was a collusive 
one, and it was meant only to support the 
story of the defendants’ Jegitimacy. In the 
circumstances, this document, the confes- 
sion of Enayat Ullah, not only does not 
furnish evidence in support of the defend- 
ants’ case, but it really takes away much 
from the weight of other evidence that has - 
been adduced on their behalf; Then it 
appears that on the death of plaintiff's full 
brother, Rafiq Ullah Khan, his widow 
brought a suit for her dower and implead- 
ed not only the plaintiffas a defendant, but 
also the other defendants. A copy -of the 


i 


- 958 


judgment is the only part of the record of 
that case,that is on the record of this case, 
and the judgment shows that jhe plaintiff 


. did not take exception to the suit, on the 


-his father and got nothing from him, 


ground:that the defendants were not heirs 
of Rafiq Ullah. This suit was decided on 
auth November 1916. We are unable to 
draw any adverse inference to him, from 
the fact.that the plaintiff did not raise the 
question of legitimacy of his alleged bro- 
tiers in the dower suit. 
that no asset-of Rafiq Ullah was available, 
for the simple reason that he predeceased 
Then 
it appears that Enayat Ullab had borrowed 
money from one Ahmad Said Khan and the 


latter obtained a decree against the present 


-parties for money. The plaintiff arranged 


f 


- “house, 


“thing but “mother 


with Ahmad Said Khan that the latter 


should receive from the former 


the property from his 
claim. Ahmad Said Khan accordingly put 
in a petition to this effect in Court on 20th 
May 1920 (see page 67 of the printed record). 
It was within two months of this petition 
of Abmad Said Khan that the present suit 
was brought. It cannot, therefore, be aid 


that by trying to save a quarter share only 


of the property, the plaintiff really accepted 
the validity of the defendants’ claim to the 
remaining three-fourths of their father’s 
property. 

Coming to the letters filed. we find that 
the oldest one is-dated 18x5, and is ad- 
dressed by the plaintiff to his father. In 
this document he speaks of “younger bro- 
thers.” There are similar letters in which 
the plaintiff has either sent his blessings or 


‘affection to the defendants or respect to 


their mother. It has been very pertinently 
pointed out in the course of the argument 
that nobody could expect that the plaintiff, 
in writing to his father or even to the de- 
fendents, would speak of his father's mis- 
tress or the defendants, respectively, as any- 
” or “brothers.” The de- 
fendants’ mother had been living in the 
Sheer courtesy would demand that 
the plaintiff should call his father’s mis- 
tress ‘mother’-and his father’s children ‘hro- 
thers’. Besides the very faet that the de- 


| _fendants’ mother had been living for such 


a long time with Enayat Ullah Khan, 


-would make her almost a member of the 
family, however, unsanctified might “be the 
proceeding which brought the woman into 
The. letters, therefore, do, not | 


the house, - 
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-The defence was _ 


only a. 
. quarter share of the debt and release his 
‘qtuarler share in 
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carry the case any farther for the defend- 
ants. The fact that mutation of names 
took place on the death of Enayat Ullan in 
favour of the parties does not necessarily 
add much strength to the defendants’ case. 
The plaintiff required some time to make 


up his mind as to whether he would ac- 
quiesce in his father’s actions and treat 


the defendants as brothers and let them | 


enjoy a portion of his father’s. property, or 
whether he would take such extreme step, 


as of declaring to the world that after all 


his father was living in adultery with a 
Hindu woman coming not from a very high 


Class of society. Tt would require a good 


deal of deliberation and courage to come - 


forward with- these allegations against a 
dead man’s and a dead father's character. 

' Taking the whole evidence on the record, 
therefore, we are more than satisfied that 
the plaintiff's case is a true one, namely, 
Enayat Ullah kept a Hindu married woman 


as his mistress, and the defendants are the 


children of Enay at Ullah by that woman. 


In the teeth of the above finding no rule | 


of presumption of legitimacy or marriage 
can avail the defendants. The state of the 


law has been very clearly set forth in the ' 


‘judgment of this Court delivered by the 
learned Judge who was for decreeing the. 


appeal, and we do not propose to go over 
the same ground again. It would be sufi- 


-cient to mention that it is only where direct 


proof of marriage. is not available that 
indirect proof of marriage by way of ac- 
knowledgment of legitimacy in favour of 
a sonis ‘allow ed to take the place of direct 
proof of marriage. Where direct proof is 
available to establish that, marriage was 
impossible or a marriage would be invalid, 
no question of presumption of marriage on 
account of an alleged acknowledgment can 
arise [See Privy Council ‘case of Habibur 
Rahman v. Altaf Ali (1) and also Muham- 
mad Allahadad Khan v. Muhammad Ismail 
Khan (2). 

The result is that this appeal succeeds, 
and we set aside the decrees of this Court 
and that of the Court of first instance and 
decree the plaintiff's claim for possession 


with costs throughout, costs in this Court 


(1) 60 Ind. Cas 837; 19 A. L. J. 414; 40M. L. J. 510; 


e 33 ©. L. J. 479; 23 Bom. D. R. 636; (1921) N. W.N. 
366; 29 M. L. T. 354; 14 Je. W. 


48 o &56; (1922) AL R. 
Po 10 A. 289; 6 Ind, Dee (N. 8.) 193. 


~ 


175; 26. W, N.81: . 
(P. C.) 159; 48 I A. 114 


pi 
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inéluding Counsel's - fees on : the higher 
scale. =~. - ye 

We direct an enquiry into the amount of 


mesne profits accruing due since the institu- . 
_tion of this suit, by the Court of first. 


instance under O. XX, r. 12, cl. (0) of the 
CEOs b a 
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PATNA HIGH COURT. 
APPBALS FROM APPELLATE DECREES . 
Nos. 749, 750, 1016 anp 1017 oF 1923. 
AND 1333 To 1338 or 1922. 
4 2, April 22. 1925, “8 
“Present :-—Justice Sir B. K. Mullick, Kr., 
KN | and Mr. Justice Ross, 
RAMGOBIND SINGH AND OTHERS— 
r DEFENDANT3—ÅPPELLANTS 
O, -- versus AE. 
Babu SHASHI SEKHAR PRASAD 
SINGH AND OTAERS—PLAINTIPFS— 
2, A RESPONDENTS, >; 
` Bengal Tenancy Act(VIII of 1885), 8s.'52, 105, 157, 
158-—-Civil. Procedure Code (Act V of 1908), s. 9, O. 
KALI, r. 4--Landlord and tenant--Landlord's right to 
recoverfatr and equitable rent—Suit to enforce rights, 
nature of ~ Jurisdiction of Civil Courts—Cd-sharer 
landlord, whether can maintain suit—A ppéal—Death of 
respondent--Failure to bring legal representatives on 
record within time prescribed—Ignorance of death— 
Abatement. - E oe Pane 
' Clause (d) of s. 158 of the Bengal Tenancy Act 
entitles a Court, to determine the rent payable by the 
tenant-at the time of the application, and there is no 
reason why this should he restricted to cases where 
the rate of rent has already been ascertained. If the 
contract is that the tenant shall pay a fair and 
equitable rent, then that isthe existing rent payable 
and it is the business of the Court to | ascertain it. 
{p. 960, cols. 1 & 2.) 
An application under s. 158 of the Bengal Tenancy 
Act must be made by the whole body of landlords. 
: 960, col. 2] 3 i i 
Section! 24 of the Bengal Tenancy’ Act ‘directs that 
an occupancy raiyat shall pay for his holding at a 
fair and equitable rate If a rent is fixed by the 


demise, that rent is presumed to be “fair and 


equitable.” If no.renf has been fixed; then the tenant ` 
is under a liability arising out of his: contract,. to - 


pay such rent as the Court ma$ deem'to be. fair 


hi 


and equitable. [ibid.] 


The jurisdiction for assessing a fair rent where no 


rent has at any time previously been assessed’ is not 
confined to that conferred by ss.50, 105,157 and 158 
and similar. sections of the Bengal Tenancy Act. [ibid.] 


“| A landlord's right to recover fair and equitable rent | 


on the basis of the contract of tenancy. can be enforces 


in the ordinfry Civil Coutts under the provisions óf 


B. 9 of the O. P--C.-Such a suit is maintainable at 
the instance of a co-sharer landlord with regard to 
his share of the regt and it ig not necessary that -the 


m 
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whole body of the landlords should join-as plaintifis 
[p. 960, col. 2.) 20 ne te oat 

In general, where the relationship of landlord and 
tenant exists without any arrangement for the pay- 
ment of rent properly so-called there is always an 


implied contract on the part ofa tenant to compensate - 


the landlord for use and occupation of the land. In 
Bengal and Behar.the conditions are special and the 


law in .such a case implies a contract to pay not ` 


compensation but rent. [p. 961, col. 2; p. $62, col.. 1.) 
It is obligatory upon an appellant to seethat the 
necessary parties to the appeal are onthe record. 
Ignorance of the fact of the death of a respondent is 
no excuse for an appellant's failure to bring the legal 
representatives of the deceased respondent upon the 
record within the timé prescribed by law. [p. 960, col. 


1. | . aan 
nie APPBALS Nos. 749, 750, 1016 ano 1017 
‘OF 1923. 

Appeals froma decision of the Subordinate 
Judge, Arrah, dated the 7th May 1923. - 
“IN Apvgats Nos. 1833 to 1338 or 1922. 

Appeals from a decision of the Officiating 
Subordinate Judge, Arrah, dated the 20th 
July 1922, reversing that of the Third 


: Munsif, Arrah, dated the 27th July 1921. 


Messrs. Janak Kishore, in No. 749, 750, 
AK Roy, S. S. Prasad Singh, in Nos. 1016 
and 1017, N. C., Ghose and W.H. Akbari, 
in Nos. 1333 to 1338, for the Appellants, ` 

Messrs. A. K. Roy, S. S. Prasad Singh and 
B.N. Singh, in Nos. 749, 750 and 1333 to 
1338, for the Respondents. l en 


< ‘JUDGMENT. 
Mullick, J.—-Appeals Nos. 1016 and 1017 


arise out of Suits Nos. 621 and 622 respectively -- 


of 1920 in the Court of the Third Munsif 


‘of Arrah, in which the landlords asked for 


thé assessment of fair and equitable rent. 
The Munsif assessed the rent at Rs. 7 per 
bigha in each case. Eventually after cer- 
tain orders made in appeal by the Subor-. 
dinate Judge andin second appeal by the 
High Court, to which it is not necessary to 
refer in detail, the Subordinate Judge re- 
duced the rent to Rs. 5 per bigha, but before 
this judgment was passed another batch of 
cases regarding landsin the same neigh- 
bourhood came up in appeal before another 
Subordinate Judge and he agreeing with 


‘the lower Court, found that the fair and 


equitable ‘rent was Rs. 7 per bigha. Ap- 


. peals Nos. 1333 to 1338 relate to this second 


bateh and are preferred by’ the tenants, 
Appeals Nos. 749 and 750 are appeals by the 
tenants- in Suits Nos. 621 and 622 who are 
not satisfied with the decree of the Subor- 
dinate Judge reducing ihe rates from Rs, 7 


, to Rs. 5 per bigha. 


36 


I -will take Appeals Nos. 749 and 750 first, < 
These. appeals are concluded by findings of ` 


ers 
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fact. The Subordinate Judge has upon 
evidence found that Rs. 5 per bigha is a 
- fair and equitable rate. He has rejected 
the decrees, upon which the Mtnsif relied 
on the ground that some are under appeal 
and that others were made as against tenants, 
- who were themselves co-sharer landlords 
and he has preferred to rely upon the 
profit made by the sale of mangoes which 
is theonly crop grown upon the lands. 

There is also another defect which is 
fatal to these appeals. One of the respon- 
dents Surendra Narain Singh died on the 
. dist July 1924 and no substitution of heirs 
has yet been madein his place, the decree 
being joint and indivisible the abatement 
of the appeal. against the heirs of Surendra 
Narain Singh causes the appeals to fail 
also as regards the other respondents. It 
is urged by the appellants that they were 
not aware of the death of Surendra Nardin 
Singh till about a week ago, but that is no 
excuse for it is obligatory upon an appel- 
lant to see that the necessary parties are on 
the record. It appears that the landlords 
in their Appeals Nos. 1016 and 1017 substi- 
tuted the heir of Surendra Narain Singh 
within the time allowed by law and no 
reason has been assigned why the tenants 
in their appeals could not have done the 
same. : | 

The appellants, however, urge that the 
suits are not maintainable, as the plaintiffs 
are only co-sharer landlords. It is said that 
this is a suitunder s. 158 of the Bengal 
Tenancy Act (VIIL of 1885) and all the 
landlords must sue. This contention re- 
quires careful examination. The lands 
- have been recorded in the Cadastral Survey 
Khatian as occupancy holdings liable to be 
assessed with rent. The Settlement Officer 
found that the tenants had occupancy rights 
but that the rent had not been fixed by 
express contract and that none was being 
paid. He thought there was, therefore, no 
existing rent which could be declared to 
be the fair and equitable rent. It is said 
that ass. 158 of the Bengal Tenancy Act 
only empowers a Court to record the exist- 
ing rent it does not apply. But cl. (d) of 
s. 158 entitles a Court to determine the rent 
payable by the tenant at the time of the 
application, and there is noreason why this 
should be restricted to cases where the rate 
of rent has already been ascertained. If 
the eontract is that the tenant shail pay a 
fair and equitable rent, then that is the exist- 
ing rent payable and itis the business of 
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-the Court to ascertain it. Section 158, there 


fore, in my opinion applies. 

“ But then s.158 requires that the -appli- 
cation must be made by the whole body of 
landlords, and, therefore, if the Suit is not 
maintainable under the general or any. other 
law but is one sanctioned exclusively by 
the Tenancy Act then the plaintiffs must 
fail. To this the plaintiffs reply that s. 158 
is not restrictive and the right to claima 
fair and equitable rent is an obligation 
arising out of the contract between the 
parties and is enforceable in the ordinary 


‘Civil Courts under the provisionS of s. 9 


of the ©, P. ©. If this contention is accept- 
ed then the fact that the plaintiffs are only 
co-sharer landlords will not be a bar to the 
suit. - ak 

In my opinion this contention is well- 


founded, ' Section 24 of the Bengal Tenancy . 


Act directs that an occupancy ratyatshall 
pay for his holding at a fair and equitable 
rate. Ifarent is fixed by the demise, that 
rent is presumed to be “fair and equitable” 
an expression first used in s. 5 of the Rent 
Act of 1859 (Act X of 1859). - If no rent has 
been fixed then the tenant is under a liabi- 


-lity arising out of the contract to pay such 


rent as the Court may deem to be fair and 
equitable. The landlord does not requiré 
the authority of the Tenancy Act to bring 
a suit to enforce the liability and, therefore, 
s. 188 does not apply. The argument that 
the landlord cannot ask the Civil Court to 


make a contract between the parties is 


really not relevant because here there is in 
fact a contract. Jam unable to-hold that 
the only jurisdiction for assessing a fair 
rent where no rent has, at any time, been 
previously assessed is that conférred by ss. 
52, 105, 157 and 158 and similar section of 
Act VIIT of 1885. : l 


Therefore here there is no necessity to 
seek the aid of the Tenancy Actatall. So 
far back as 1864 it was held in Nityanund 
hose v. Kishen Kishore (1) that by the uni- 
versal custom of the country mere occu- 
pation of land without express permission 
on the part of the landlord or express con- 
dition to pay rent on the part of the occu- 
pier constituted the relationship of landlord 
and tenant and that the tenant was 
bound to pay a fair rent and the 
landlord to give him a patia. That 
wasa suit by the tengnt under 6. 5 of Act 
X of 1859 to compel the landlord to give 

(1) W. R. 1864, Act X uling; 62, 
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him a patia and the following observations 
of the learned Judges of the Calcutta High 
Court appear to me to lay down.what is 
still the law, although the provisions for the 
exchange of patta and kabuliyut have been 
Since repealed. 

“The lands (say their Lordships) then, 
being lands of which the plaintiff is the 
proprietor, aud the defendant never having 
paid rent for the same, or acknowledged 
the -zemindar’s right to treat him as a ten- 
ant, do the parties stand in the relation of 
landlord and tenant. 

The defendant holds and cultivates the 
plaintiff's lands, and had the present suit 
been one for rent during the occupancy, 
there is little doubt the defendant would 
be.deemed to be a tenant and be adjudged 
liable to payment of rent, for it is an 
acknowledged principle that every zemin- 
dar hasan inherent right to the rent of any 
-and all lands held and cultivated within 
his zemindari. In the same way, is he not 
entitled to receive from the person who 
holds and cultivates any land within his 
zemindarit a kabuliyat? 

We think that, though by the law of 
landlord and tenant, as applied in England, 
a person who takes and cultivates the lands 
of another (there being no express permis- 
sion to cultivate on the side of the landlord; 
nor any express condition to pay rent on 
the part of the cultivator) would not be 
allowed to be regarded as a tenant, but 
treated as a mere trespasser, the peculiar 
circumstances of this country preclude the 
applicability of the technical doctrine of 
the English Law of landlord and tenant 
to such a case. Here it is a very usual 
thing for. a man to squat on a piece of 
land orto take into cultivation an unoccu- 
pied or waste piece ofland, Tenancy, in 
a great many Districts in Bengal, commences 
‘in this wayand where it does so commence 
it is presumed that the cultivator cultivates 
by the permission of the landlord and is 
under. obligation to his landlord to pay 
him a fair rent, when the latter may choose 
to demand it. Thus, the,established usage 
of the country regards these parties as 
landlord and tenant, and unless the landlord 
chooses thus.to treat him, the cultivator is 
not regarded, as he would be by the law 
administered in England, as a trespasser, but 
as a tengut and he would be so although 


he may never havfexpressly acknowledged . 


the landlord's right, or entered into any 
express contract with him. for the payment 
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of rent. If he chooses to cultivate the 
zemindar's lands and the cemindav lets 
him, thereis an implied contratt between 
them, cre&ting a relationship of landlord 
and tenant.” 

What then is the rent the tenant should 
pay in suchacase? At the time of the 
Permanent Settlement competition - rents 
were unknown and the fairand equitable 
rate was the customary rent, that is to say 
the Pargana rate. Regulation VII of 1822 
which was the first legislative measure for. 
making a Survey and Settlement gave the 
Settlement Officer no power to. enhance 
rents for the simple reason that enhance- 
ments beyond the Pargana rate were not 
then contemplated: see IJshur Chandra 
Sarkar v. Troylokya Nath Singha (2) and 
it was not till 1874 and 1885 that general. 
powers were given to Settlement Officers to 
settle fair rates. 

As for the Civil Tribunals, it was not 
till 1859 that rules were made for enhance- 
ment and reductior of rents: (see ss, 13, 14, 
15 and 17 of Act X of 1859). These rules 


‘have with modifications been repeated in 


the Tenancy Act of 1885, but in cases 
such as we have here the power of the 
Civil Court to assess a fair and, equitable 
rate be it the Pargana rate customary before 
1859 or the prevailing rate or a rate de- 
pending on the price of foodgrains, has 
never been in doubt. In Barhamdat Missir 
v. Krishna Sahay (3), the learned Judges, 
while holding that the Settlement Oficer 
was not the only authority who could now 
assess a fair and eqitutable rent, expressed 
some doubts as to whether the jurisdiction 
ofthe Civil Court fell under the general 
law relating to declaratory suits or under 
the special law contained in s. 158 of the 
Bengal Tenancy Act of 1885. In my opin- 
ion both jurisdictions are available and as 
s. 158 does not expressly bar the operation 
of the general law, s 9 of the O. P. O. ope- 
rates, 

If, therefore, the Bengal Tenancy Act does 


‘not exclude the operation of s. 9 of the 0. P. 


O., then s. 188 of the former Act is no 
bar and the plaintiffs, although they are 
co-sharer landlords are entitled to maintain 
the suit. 

In genera! where the relationship of-land- 
lord and tenant exists without any arrange- 
ment forthe payment of rent properly so- 
called, there is always an implied promiss, 

(2) 19 Ind. Cas. 675: 17 C. W, N. 865, °, 

(3) 20 Ind. Cas, 910; 18 ©, W. N. 466, 
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on the part of the tenant to compensate 
the landlord for use and occupation of the 
premises. The relationship has been sonie- 
times called in English Law a qua$i-tenancy 
and that law always implies a contract or 
promise by the occupier to pay the landlord 
a reasonable sum for use and occupation: 
Helier v. Sillcox (4). In Bengal and Bihar 
as pointed out in Nityanand Ghose v, Kissen 
Kishore (1), the conditions are special 
and the law implies a contract to pay 
not compensation but rent. 

‘The result, therefore, is that Suits Nos. 621 
and 622 are maintainable in their present 
form and the Appeals Nos, 749 and 750 must 
be dismissed with costs. 

APPRALS Nos. 1333 ro 1338 or 1922. 

In these appeals also the right to pro- 
ceed against Surendra Narain Singh's heirs 
has abated and for the same reasons asin 
Appeals Nos. 749 and 750, it must be held 
that the appeals cannot proceed. They are, 
therefore, dismissed with costs. 

lt appears to have beenadmitted by the 
parties when these appeals came up on the 


6th August 1924 before another Division 


Bench of this Court that they would be 
governed by the decision in Appeals Nos. 
1016, 1017, 749 and 750. But in the 
circumstances that have occurred this 
agreement cannot be enforced as the appeals 
are at the outset incompetent. Kulel Singh 
one of the appellants in Appeal Nos. 1336, is 
reported to be dead, but it is unnecessary 
to give time for the substitution of his 
heirs because the abatement of the appeal 
against the heirs of Surendra Narain Singh 
before the death of Kulel Singh took place 
renders the whole appeal liable to dismissal 
and it isimmaterial whether Kulel Singh's 
heirs arenow substituted ornot. The same 
objection asin Appeals Nos. 749 and 750 
was taken in these appeals regarding the 
maintainability of the suits by co-sharer 
landlords; but for the~reasous given above 
the objection is decided against the appel- 
lants. 

The result is that Appeals Nos, 1333 to 
= 1338 are dismissed with costs. 

APPEALS Nos. 1016 AND 1017 or 1923, 

These are appeals by the landlords and 
they ask that the decree of the Munsif at 
the rate of Rs. 7 per bigha be restored. 
The suboididate Judge Las found on evi- 
dence that the fair and equitulle 1ate of 
rent iş Rs. 5 per bighu aud the case is 


(4) (1850) 19 L. J, Q. B. 295; 14 Jur, 573; 87 R. R. 
1 ; 
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concluded by that finding. The appeals 
are dismissed. 

There being no respondent, there will- be 
no costs. l 

Ross, J.—I agree. 


Z. K, Appeals dismissed. 


BOMBAY HIGH COURT. 
SECOND O:vıL APPEAL No. 232 or 1924. 
April 9, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VISHNU SHANKAR JOSHI AND 
OTHERS—~ DEFENDANTS—APPELLANTS 

i versus 


YUSUFF NUR MAHAMAD AND OTBERS— 


PLAINTIFFS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 3. 65—-Hxecu- 
tion of decree— Sale of property under two decrees— 
Prior sale set aside—Subsequent sale, confirmation of, 
effect of. 

Under s. 65 of the O. P. C. property sold in execu- 
tion of a decree must be deemed to have been vested 
in the purchaser from the time when it was sold and 
not from the time when the sale becomes absolute. 
But until the sale becomes absolute the property can- 
not be said to be vested in the purchaser, who has 
only an inchoate right which becomes permanent only 
when the sale'is made absolute. 

Certain property belonging to a judgment-debtor 
was attachcd in execution of a decree passed by Court 
T and was subsequently attached in execution of a 
decree passed by Court P. It was sold in execution 
of the decree of Court T and a few days afterwards 
it was sold in execution of the decree of Court P. The 
sale by Court T was set aside under a compromise 
arrived at between the parties to that sale and was, 
therefore, never confirmed. The sale by Court P was 
duly confirmed : 

Held, (1) that when the Court T sold the property the 
purchaser merely had a right to get the sale confirmed 
and that until he obtained a sale certificate the pro- 
perty would not vest in him and that similarly when 
the Court P sold the same property the purchaser at 
that sale obtained only an inchoate right which would 
fail to materialize if the previous sale in the Court T 
was contirmed ; 

(2) that when the T sale was set aside the right of 
the purchaser from the Court P which had been in the 
meanwhile in suspense revived and that the sale har- 
ing a confirmed his title dated back to the date of 
the sale. 


Second. appeal from the decision of the 
Assistant Judge, Thana, in Appeal No. 
134 of 1922, confirming a decree of the 
Second Class Subordinate Judge at Panvel, 
in Civil Suit No. 83 of 1921. 

Mr. P. S. Bakhale, fof the Appellants. 

Mr, Y. V. Bhandarkar, for Respondent 


No, 1. . 
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JUDGMENT, 

Macleod, C. J.—One Merwanji had 
several money decrees standing against 
him. In execution of one of them, the 
Thana First Class Court attached a 
certain land belonging to him on May 25, 
1916. About the same time in execution of 
another decree the Panvel Second Class 
Court also attached the same property. The 
fact that the Thana Court had attached the 
property had not been brought to the notice 
of the Panvel Court. 


Under s. 63 of the ©. P. C., where pro- 
perty not in the custody of any Court is 
under attachment in execution of decrees 
of more Courts than one, the Court which 
shall receive or realize such property, and 


_ shall determine any claim thereto, and any. 


objection to the attachment thereof, shall 
be the Court of highest grade. Sub-s. (2) 
says that nothing in this section shall be- 
deemed to invalidate any proceeding by a 
Court executing one of such decrees, 


The Thana Court sold the property on 
February 28, 1917, and the Panvel Court 
sold the same property on March 3, 1917. 
Under s. 65 of the Code “ where immove- 
ble property is sold in execution of a 


‘decree and such sale has become absolute, 


the property shall be deemed to have vest- 
ed inthe purchaser from the time when 


.the property is sold and not from the time 


kali 
. 


when the sale becomes absolute.” But 
until the sale becomes absolute, the pro- 
perty cannot be said to be vested in the 
purchaser, who has only an inchoate right, 
which becomes permanent when the sale is 
made absolute. The sale by the Thana 
Court was never confirmed. The judgment- 
debtor applied to set it aside under O. 
XXI, r. 89, and ultimately it was decided 
by compremise that if the judgment debtor 
deposited a certain amount by a certain 
time the sale should be set aside. The 
deposit wes accordingly made by the judg- 
ment-debtor on September 1], 1920, and 
the sale was set aside, and the proceedings 
in the Thana Court thus terminated. The 
sale of the Panvel Court wis duly confirm- 
edand the present plaintiff is the purchaser, 
The judgment-debtor had obtained from 
defendants Nos. 2 to 4 the necessary 
money to set aside the sale by the Thana 
Court. In consideration thereof he sold 
the property to them on September 27, 
1920, with certain other properties, and he 


_ put purchaser in possession thereof, 
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The plaintiff had then to bring this 
suit to recover possession. The Subordi- 
nate Judge decreed the plaintiff's claim, 
and that decree was confirmed in appeal 
by the Assistant Judge. 

It was argued before the Assistant Judge, 
and the argument has been repeated in 


this Court, that when the Thana Court. 


sold the property on February 28, 1917, 
the judgment-debtor’s interestin the land 
ceased, and further that the attachment 
proceedings in the Panvel Court also came 
to an end, as there was no property on 
which it could take effect, or which could 
be ie veyed tothe purchaser. The Judge 
said :— < 
“The fallacy of this argument lies, a 
pointed out by the Trial Judge, in assuming 
that the title of the judgment-debtor is 
transferred to the Court-purchaser immedi- 
ately on the acceptance of his bid. But 
that is not the law.” ; 
It seems to me that when the Thana Court 
sold the property, the purchaser merely 
obtained a right to get the sale confirmed, 
and it would not be until he obtained the 
sale certificate, that the vesting of the 
property would date back to the date of 
the sale. When the Panval Court sold the 
same property, the purchaser also obtained 
an inchoate right which would fail to 
materialize if the previous sale in the 


Thana . Court was confirmed. When the - 


Thana sale was set aside then the right of 
the purchaser from the Panvel Court which 
had been in the meanwhile in suspense, 
revived, avdif the sale was confirmed, then 
his title would date back to the date of the 
sale. There was nothing to prevent the 
judgment-debtor objecting to the sale in 
the Panvel Court before the certificate 
was issued. -He did not do this. So we 
think the plaintiffis entitled to succeed. 
We dismiss the appeal with costs. 
Coyajee, J.—I agree. 


Z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Civit AppBaL No. 717 or 1923. 
f June 5, 1925. 
Present:—Mr, Justice Sulaifhan and 
Mr. Justice Boys. 
PIARE LAL AND aNotHer—PLAINTIFFS— 
APPELLANTS 


Versus. 
Sri THAKURJI AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Joint family—Alienation by father— 
sAntecedent debts, payment of~-Debt paid off not men- 
tioned in deed, effect of —Sons, whether bound. 

In o case in which false recitals are dishonestly 
and fraudulently entered in a deed of transfer in 
urder to deceive persons entitled to challeige the 
glienation, the Court may prevent the transferee from 
shifting his ground and setting up a case that 
although the consideration was not paid or appro- 
priated in the manner stated in the deed it was 
appropriated in payment of obligations which were 
in the nature of antecedent debts and that, therefore, 
ihe transfer was justified although not on the grounds 
stated in the deed itself. [p. 965, col. 1.] 

Per Sulaiman, J.—Under the Hindu Law antece- 
dent dehts of the father unless tainted with im- 
morality or illegality are binding on the sons, and 
a transfer of family property by the father in lieu 
of such debts is perfectly valid. It makes no differ- 
ence in principle ifa portion of the sale consideration 
though originally intended to pay off one antecedent 
debt, is, as a matter of fact, when it is discovered that 
ihat debt does not exist, honestly utilized to pay 
of another antecedent debt. Where both the debts 
ave binding on the sons they cannot complain if one 
is paid off rather than the other. The payment of 
debts due from the father is considered to be one of 
{he recognised legal necessities. When, therefore, 
an antecedent debt has in fact been discharged, 
though the debtis not the one actually mentioned 
in the deed, the transfer should not be vitiated unless 
there are circumstances showing an attempted fraud. 
[p. 964, col. 2; p. 965, col. 1.] 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 2Ist of 
February 1923, 

Dr. M. L. Agarwala, for the Appellants, 

Messrs. J. M. Banerji and P. L. Banerji, 
for the Respondents. 


JUDGMENT. 

Sulaiman, J.—This is an appeal by 
the plaintiffs arising out ofa suit brought 
by them for the cancellation of a sale-deed 
executed by their father on the ground 
that the transfer was not binding on the 
family. 

The Court of first instance decreed the 
claim Dut on appeal the learned District 
Judge has dismissed it, The findings of 
the lower Appellate Court are that the 
father is still alive and is really running 
this case. It has further found that the 
defendant acted in a bona fide manner 
when ‘he purchased the property. It has 


t 
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found that the sale consideration was fully 
paid and was binding on the family in its 
entirety. It has, however, pointed out that 
out of the sale consideration, Rs. 1,600 
had been left in deposit with the vendee 
for payment to a named creditor Hira Lal 
on account of an antecedent mortgage debt 
of the 9th of January 1917. The learned 
Judge has held that subsequent to the 
execution of the sale-deed, the plaintiff's 
father served a notice on the vendee inform- 
ing him that only Rs. 858 remained due 
to Hira Lal on his bond and requesting ` 
that the balance should be paid to the 
vendor direct. The vendee however did 
not do so but under a subsequent arrange- 
ment which took place on the ist of May 
1919, the balance was utilised in payment 
of certain other previous debts of the vendor, 
though these had not been mentioned in the 


sale-deed, 


The main contention on behalf of the 
appellants is thatif the vendee had made 
due enquiry he would have come to know 
that the entire sum of Rs 1,600 was not due 
to Hira Lal and that, therefore, the transfer 
in lieu of it was not justified, It is further 
urged that inasmuch as the payment of 
the other debts of the father was not in 
contemplation at the time when the sale- 
deed was executed they should be altogether 
ignored for the purpose of considering 
whether the transfer was or was not valid. 

I am unable to accede to the contention 
of the appellants. Itis true that apparently . 
the vendee did not make enquiries from 
Hira Lal before making the purchase, but 
when the entire sum of money was left in 
his hands for payment to Hira Lal, the 
vendee might very well accept its accuracy 
provisionally intending to ascertain the 
exact amount due, at the time of actual 
payment tothe said creditor. When sub- 
sequently he discovered that the whole of 
that amount was not due to Hira Lal, he 
did not pay it over to the plaintiffs’ father, 
but made him agree to utilise the balance 
H payment of other antecedent debts of 

18. . 

Antecedent debts of the father unless 
tainted with immorality or illegality are 
binding èn the sons, and a transfer in lieu 
of them is perfectly valid. Doesit make 
any difference in principle if a portion of 
he sale consideration, though originally 
intended to pay off one antecedent debt, is, 
as a matter of fact, when it is discovered 
that that debt dges not exist, honestly 
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utilised to pay off another antecedent debt ? 
After all when both the debts are binding 
on the sons they cannot complain if one is 
paid off rather than the other, The pay- 
ment of debts due from the father is con- 
sidered to be one of the recognised legal 
necessities. When, therefore, an antecedent 
debt has in fact heen discharged, though 
not the one actually mentioned in the déed, 
the transfer should not be vitiated unless 
there be circumstances showing an attempt- 
‘ed fraud. In cases where false recitals were 
dishonestly and fraudulently entered in 
deeds of transfer in order to deceive persons 
entitled to challenge the alienation, a Court 
may prevent the transferee from shifting his 
ground and setting up his own fraud. That, 
however, cannot be said to be the ease here, 
when the lower Appellate Court has found 
that the transferee acted in perfect good 
- faith. I am conscious that in this view 
the principle of transfers in lieu of antece- 
dent debts, which has so far been laid 
down in reported cases, is being slightly 
extended, but I think it is being extended 
legitimately. There is at least the authority 
of a Bench of this Court in the case of 
Jagdishwar Prasad v. Sheo Bahhsh Rai (1) 
that the fact that the money advanced for 
one legal necessity is used or diverted 
to some other purpose is not sufficient in 
itself to invalidate the transaction. 

- Had this heen a case where the plaintiffs 
have been taken by surprise on the defend- 
ant leading evidence contrary to the recitals 
in the sale-deed, I would have made the 
defendant pay the costs of the plaintiffs. 
But.this cannot be the case where the 
father is actually behind the scene. I 
would accordingly dismiss the appeal with 
costs. 


Boys, J.—This was a plaintiffs’ appeal. 
The suit was brought by two minor Hindu 
sons to set aside a sale-deed dated the 28th 
of October 1918 for Rs. 2,000, the sale-deed 
having been executed by their father 
and it being alleged that it was neither 
“for an antecedent debt nor for legal neces- 
sity. 

The First Court decreed the suit, but the 
lower Appellate Court allowed the appeal 
and dismissed the suit. 

The consideration set out in the deed was 
as follows:— 

(1) -Rg. 1.699 left in deposit with the 
-vendee for paymeht to one Hira Lal in 


(1) 51 Ind, Cas, 856; IU. P. L. R. (A) 119, 


Padi 
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reference to a mortgage in favour of Hira 
Lal, dated the lst of January 1917. 

(2) Rs. 100 left with the vendge for pay- 
ae to Vishun Ram in regard to an oral 

ebt. 

(3) Rsg. 180 left with the vendee for pay- 
mant to certain creditors. 

(4) Rs. 120 for cash and stamps ete. 

It appears that the money was in effect 
not applied to the purpose set outin the 
sale-deed but was, as the lower Appellate 
Court expresses it, “eventually used largelv 
for other purposes.” For the purposes of 
the appeal before usit may be taken that 
it has been found that there was; in fact, 
no mortgage iIn-favour of Hira Lal for 
Rs. 1,600. How the original entry of this 
item came to be made we have no informa- 
tion. But on the 8th of December 1918 
Babu Lal, the father of the plaintiffs,” who 
executed the document, sent a notice to 
Mahabir, who was the trustee of the defend- 
ant temple Sri Thakurjee the vendee, in- 
forming him that only Rs. 358-5-3 was ac- 
tually due to Hira Lal and asking Mahabir 
to pay the balance of Rs. 1,600 to him 
(Babu Lal). Mahabir was apparently too 
cautious to do this, but an arrangement 
was entered into between him and- Babu 
Lal as to the disposal of the Rs. 
It was agreed that it should be disbursed as 
follows :—- 

(1) “Rs. 358-5-3 to pay off the mortgage 
in favour of Hira Lal. 


(2) Rs. 125 to pay off a decree in favour: 


of one Munna Lal. 

(3) Rs. 654 to pay off a hundi in favour of 
Jhinku. 

(4) Rs.424 to pay of a hundi in fanai of 
Mahadeo and Sukhdeo. 

(5) Rs. 38-10 9 Cash. 

Rs. 1,600 Total. 

Before considering whether which, if any, 


of these debts as finally declared could be 


regarded as antecedent debts or for legal 
necessity 30 as to support the validity of the 
transfer a preliminary question has to be 
decided. That question is:—Is it, in order 
to supporta transfer by a father, essential 
to show that the various reasons for the 
sale set out in the deed constituted legal 
hecessity or antecedent debts; or, on the 
other hand, is it sufficient to show that the 
money though not disbursed as shown in 
the deed, was in fact, disbursed for other 
dehts and purposes which by their nature 


. would support a transfer ? 


I will first refer to some geen. con- 


1,600. ° 


on 


ar 
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siderations before discussing the only judi- 
cial authority which has been brought to 
my notices 

For the plaintiffit might beeurged that 
if a sale by a Hindu father can be sup- 


‘ported by purposes other than those 


stated in the deed, a situation . might 
in particular cases arise which it would 
be impolitie to permit. If an invalid pur- 
pose be entered in the sale-deed (as in 
this case) the sons, in ignorance of the real 
application of the money and deceived by 
the incorrect entry in the deed, may be 
compelled in their own just and proper 
interests to file an unnecessary suit to 
set aside the deed, only to find it defended 
by the setting up of a good antecedent debt 
as having been discharged in fact by the 
purchase money, a defence which would 
come as an entire surprise to the plaintiff. 
The whole purpose, from’ the sons’ point 
of view, of setting out the destination of 
the consideration in the sale-deed would be 


‘defeated and in facta false document would 


be being registered and nobody would know 


_whether they were legally entitled to chal- 


lenge the transaction or legally bound to 
accept it. 

On the other hand, for the defendant it 
may be urged that the net result of the 
transaction is exactly the same as if the 
vendor had arranged with the vendee to 
tear up the original sale-deed and to execute 
a fresh one setting out the real eventual 


` manner of disbursement. To this plea there 


would seem to be a two-fold answer. In the 
first place there is the undesirability to 
which we have justreferred of leaving those 
who may beentitled to challenge the deed 
under a misapprehension ; and in the second 
place even where a second deed is executed 
before any suit is brought there might well 


“be cases in which the position of strangers 


to the first deed had become affected in 
the interval between the two deeds in a 
manner in which it would not have been 
affected if the first deed had contained a 
true statement of the position. 

Again itmay be contended for the defend- 
ant vendee that he is not obliged to enter 
at all in the deed the intended application 
of the money; that he only entersit for his 
own protection. That is so, but, if he does 
enter it, itis obvious that it is expedient 
that he should be required to enter it 
correctly. 

Having stated these general considera- 
tions Iwill come to the judicial authority. 
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‘Counsel on either side were unable to 
refer us to any authority, but my learned 
brother, Mr. Justice Sulaiman, has since 
drawn my attention to the decision of this 
Court by Mr Justice Walshand Mr. Justice 
Ryves reported as Jagdishwar Prasad v. Sheo 
Bakhsh Raz (1). In that case the document 
set fortha purpose to which the money was 
to be devoted which, if established in fact, 
would be sufficient to establish legal neces- 
sity, but, before the money was disbursed 
for that purpose, the vendor changed her 
mind and devoted the money to another 
purpose which would have been equally 
effective as regards legal necessity if that 
purpose had heen originally stated in the 
deed. The transaction was upheld. This 
case is only distinguishable from the pre- 
sent in that in that case both the declared 
purpose and the eventual application of the 
money were capable of supporting legal 
necessity whereas in the present the greater 
part of the declared purpose did not exist 
and could not constitute legal necessity. 
This distinction does not, however, alter 
the fact that the case is authority for the 
proposition that alteration of the desti- 
nation.of the consideration is not by it- 
self sufficient to invalidate the transaction 
wherethe actual disbursement would sup- 
port an allegation of legal necessity. 

Even accepting that proposition, the 
question here is whether misdescription of 
the reason for the transaction coupled with 
the further element that the reason had little 
orno existence in fact and that the money 
could not have been devoted to the pay- 
ment of a non-existent debt is sufficient to 
render the transaction impeachable not- 
withstanding that the money was actually 
disbursed for a purpose which would have 
supported the deed if it had been originally 
executed with that pusposein view. -> 

In view of the general considerations 
which I have already stated | am not pre- 
pared to accept as a broad proposition of 
general application that it is quite im- 
material what purpose is set out in the 
deed if only the vendee or mortgagee can 
subsequently show that the money was in 
fact disbursed for a proper -purpose; but 
he who seeks equity must do equity, and in 
the peculiar circumstances of this case equ- 
ity is wholly on the side of the vendee. He 
was clearly very careless in not making pro- 
per enquiry at the outset, buton discovery of 
his mistake it has been found that he 
exercised proper caution in securing that 

© . 
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the money which he was to advance and 
which he still held was only devoted to 
objects which could, as it has been found 
have supported his sale-deed if they had 


been the original objects set out in the 
deed. 


I agree, therefore, that the appeal should 
be dismissed. Further in view of the fact 
that it has been found that. the father is 
himself behind this suit and that, therefore, 
the plaintiff cannot really have suffered any 
such surprise as that to which I have 
alluded above I would allow the respondent 
his costs in this Court including Counsel's- 
fees on the higher scale. 

By the Court.—This appeal is dismis- 
with costs including fees on the higher 
scale, 


Z. K. _ Appeal dismissed. 
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MADRAS HIGH COURT. 
CIVIL ÅPPEAL No. 175 or 1922. 
February 5, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr: Justice Odgers. 
DEVICHILAI IYENGAR——PLAINTIFF 
—APPELLANT 
VETSUS 


RAGHUPATHI VENKATACHARIAR 
—DErENDANT— RESPONDENT., 

Hindu Law—Joint family—-Will by father, validity 
of —Testamentary guardian, appointment of--Minor— 
Guardian-—-Permanent alienation of immoveadble pro- 
perty to meet step-mother's maintenance claim, validity 
of —Mesne profits, right to—Repudiation, date of. 

A Hindu father has no power to dispose by Will of 
joint family property, nor can he appoint testamentary 
guardians of his minor son to manage properties to 
which the son is entitled by survivorship. [p. 968, 
col. 1. 

a Reddi v. Ramamma, 59 Ind. Cas. 681; 43 
M. 824; 12 L. W. 249; (1920) M. W. N. 529, Chidambara 
Pillai v. Rangasami Naicker, 45 Ind. Cas. 905; 41 M. 
561; 34 M. L. J. 381; 23 M. L. T. 266; (1918) M. W. N. 
265; 7 L. W. 454, followed. 

Prima facie it is a breach of trust on the part of the 
guardian ofa minor to make a permanent alienation 
of immoveable property belonging tothe minor for 
the purpose of providing for the maintenance ofa 
person who is only entitled to be maintained for her 
lifetime. LP. 968, col. 2%] | 

The obligation of a Hindu son to maintain his 
father's widow is only co-extensive with the widow's 
lifetime. “[ibid.] aa 

A saleofa minor's propétty by his guardian in 
fraud of the minor's rights is not void but only 
voidable and is valid till avoided. [p. 969, col. 2; p. 
970, col. 1.] NA 

Bhirgee Nath Chaube v. Narsingh Tewari, 35 Ind. 
Cas. 475; 39 A. 61; 1£A.L. J. 1161, Subbe Gound wn v. 
Krishnamachari, 68 Ind. Cas. 869; 43M. 449; 30 M. 
L. T. 217; 42 M. L.J. 372; 15 L. W. 537; 22) M. W. 
N. 289; (1922) A I R. (M) 112 and Krisina Dhone 
v. Bhagaban Chandra, 3t Ind. Oas. 188, relied on. 

A quondam minor s3eking ta recover possession of 

o 
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properlios improperly alienated by his guardian during 
his minority is entitled to mesne profits only from the 
date ofthe repudiation and where there has been no 
repudiation befora th: plaint, from tlea date of the 
plaint. [p, 86), col. 1.] 


Appaal against a decree of the Court 
of the Subordinate Judge, Tuticorin, in 
O. 5. No. 42 of 1920, 

‘Messrs. S. Varadachariar and P. FV. 
Krishnaswami, for the Appellant. 

Mr. A. Arishnaswami Iyer, for the Re- 


spondent. 
JUDGMENT. 

Spencer, J.—Plaintiff is the appellant. 
He brought this suit for recovery of an-- 
cestral preperty that had came into pos- 
session of his step-mother's brothers 
families through her Will dated 9th Decem- 
per 1903. The plaintiff's father died on 
30th July 1900 while plaintiff was a minor. 
The plaintiff's mother Nachiar Ammal was 
his father's junior wife and Chinnapen 
Janaki was the name of the senior wife. 
The lst defendant and the 3rd defend- 
ants husband are brothers of Chinnapen 
Janaki, the plaintiff's step-mothor. The 
2nd defendant isthe Ist defendant’s son. 
On 23rd July 1900 the plaintiff's father 
executed a written Will appointing his 
junior wife Nachiar Ammal, his sister 
Alagu Janaki and his aunt’s son Ranga 
Iyengar as managers of his properties 
after his death and guardians of the minor 
plaintiff. In case of difference of opinion 
among them the decision of Nachiar 
Ammal was to be final. There was a 
bequest of 1 acre 63 cents. in favour of 
Ranga Ayyanagar and there was also a 
provision of 6 kottas of paddy and Rs. 25 
each per year for the maintenance of the 
testator's first wife, Chinnapen Janaki, 
with the provision, that if she did not 
accept this allotment, she should have 
Rs. 1,200 down in cash. The plaintiff's 
first witness, who is a purohit and also a 
paternal relation of the plaintiff, deposed 
that after the plaintiff's father died, Chin- 
napen Janakiand her brother came and 
obstructed the performance of the funeral 
ceremonies and refused to let the corpse 
be removed from the house until she was 
given some lands for maintenance in lieu 
of the paddy and cash provided in the 
Will. This evidence as to coercion of the 
plaintiff's guardian given by this witness 
was not rebutted by anything lor defend- 
ants. Oa 4th August 1900 the 3 guardians 
appointed under the Wil enteredsinto am 
agreement, in which Chinndpen Janaki 


DAS 


joined, (Ex. TI) which contains a statement 
that the plaintiff's father directed that 
nanja lands worth Rs. 2,000 and Rs. 1,200 
in.cash for providing a residence*and other 


‘nanja lands specified in the schedule in 
-lieu of the sum of Rs, 1,200 should be 


given to Chinnapen Janaki for - mainten- 


ance with all rights of disposal. After. 


this the senior widow Chinnapen Janaki 
brought a suit (O. S. No. 150 of 1902) for 
a declaration of her right and for transfer 
of the patta belonging to the properties 
allotted -to her and obtained.a decree ex 


' parte as the plaintiffs guardians did not 


defend it. The plaintiff's step-mother died 
on 28th December 1903 after willing away 


‘the property in favour of her brothers. 


Now plaintiff has come of age and sues 


-for recovery of the joint family property 


. ‘which has been improperly alienated. In 


AK 


-the lower Court his suit was dismissed. > 


The. written Will of the plaintiff's father 
was clearly invalid in so far as it purport- 


.ed to dispose by’ Will of joint family pro- 


perty [vide Subarammi Reddi y. Ramamma 
(1)] and the appointment under it of tes- 


.tamentary guardians to manage the pro- 
: perties of the plaintiff (a minor co-parcener) 
was, also illegal “vide Chidambaram Pillai 


v. fengaswamt Naicker (2)|. The alleged 
oral Will, even if true, was also invalid for 
the same reason that the plaintiffs father 


-had no power to dispose of immoveable 


property belonging to the joint famil 
after his death. ~- ii 


The learned Subordinate Judge found 
‘under Issue No. 6 (@) that the properties 
covered by Ex. II are joint family pro- 
‘perties and this finding has not heen 
‘challenged. He upheld the alienation 
under Ex. II both as being a proper pro- 
vision for maintenance and as beine a 
‘family settlement of a disputed claim. 

The appellant’s Pleader argues that the 
‘plaintifs mother acting as his natural 
‘guardian; had no power ‘to delegate her 
‘authority by taking in two other persons 
‘to act with her. If she acted bona fide 
‘in the capacity of the natural guardian 
-of ‘her son, I should not be inclined to 
‘hold that any disposition made by her 
“was invalid for the mere reason that ‘other 
‘persons, who were not authorised to deal 


(1) 59 Ind. Cas. 681; 43 M. 824. 12 L, W, 240 e 
M. W. N.,529. i >ar UOZO) 
© (2) 45 Ind. Cas. 995; 41 M. 561: 3 AL. LJ. 881; 23 


“ M.L. T. 266; 1918) M; W, N. 265:7 L. W, 434. 
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with the property, joined in the transac- 
tion, hut the more important question to 
be decided is whether the alieuatior of 
joint family properties can be justified 
under the circumstances of this’ case. Re- 
garding it as an act of a guardian of a 
Minor, against whom a claim for main- 
tenance had been preferred, was it a prudent 
act to buy off an uncertain: claim for 
future maintenance for life by.making a 
gift of ancestral property in perpetuity? 


‘Chinnapen Janaki might have died imme- 


diately after receiving the gift; in fact 
she lived only for three years more, by 
which time she had parted with her rights 
in the property. Prima faciei] consider 


‘that it wasa breach of trust‘on the art 


of the plaintiffs guardian to- make per- 
manent alienations of immoveable property 
for the purpose of providing for the main- 
tenance of a person who was only entitled 
to be maintained for her lifetime accord- 
ing to the Hindu Law. In Lewin’s Law of 
Trusts, XII Edition, page 710, the general 
principle is stated to be that, if a tiustee 
does without suit what would have heen 
ordered by the Court and what is con.pel- 
able bv suit his act is valid. .If the 
plaintiff's mother had heen appointed 
guardian by the Court under the Guardians 
and Wards Act, she would have had to 
apply under s. 34 cl. (e) for appropriating 
such portion of the income of the ward's 


-propeity as the Court might direct towards 


the maintenance of the persons dependent 
on him. She would have had .no.power 
to transfer any part of -the immoveable 
property without the previous permission 
of the Court (vide s. (29), and no... Court 
would have given permission lora peima- 
nent transfer of immoveable property 


,without the strongest reasons being forth- 
coming. “The obligation of the’ minor to 


maintain his father’s senior widow was 
onlv co extensive with the widow's lifetime, 
and the power of the guardian to alienate 
the family property must also be regarded 
as co-extensive with that obligation. 

It is argued that,the plaintiffs guardian’s 
act can be justified as ‘having saved the 
plaintiff from being sued for maintenance, 
As a matter of fact it did. not prevent 
the senior widow from afterwards suing 
the plaintiff, and if no provision had been 
in Ps. T] 
and if the widow had sne4 for maintenance 
it is impossible to believe that anv Court 
would haye decreed a permanent transfer 

: 


~~ 
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of ancestral properties to meet a claim for 
maintenance for life, 

In my ..dgment, therefore, the perma- 
nent alierntion made under Ex. II was 
wholly unjustitiable and must now be set 
aside. The action of the plaintiff's guar- 
dians in not defending O. S. No. 150 of 
1920 must, in this view of the case, be 
regarded as grossly negligent. 

The appeal is, therefore, allowed and 
the plaintiff will be given a decree as 
prayed for in his’ plaint except as to his 
claim for mesne profits from 2Uth Decem- 
‘ber 1903. As regards mesne profits, the 
alienation Ly the plaintiff's guardian being 
.voidable, as explained in Bhirgee Nath 
Chaube v. Narsingh Tewari (3) and. Subba 
Goundan v. Krishnamachari (4) and not 
having been repudiated before the institu- 
tion of this suit, I agree with my learned 
brother in thinking that the plaintiff is 
entitled to mesne profits at the rate found 
by the lower Court to be fair from the 
date of suit only and the decree will 
provide accordingly. The decision in 
Saraj Ranjan Chowdhury v. Prem Chand 
Chowdhury (5) to which our attenation was 
drawn at the eleventh hour is not in point. 
There is no doubt that a plaintiff could 
not under.any circumstances recover mesne 
profits for more than 3 years before suit 
“as that remedy would hebarred by Art. 109, 
Limitation Act That is all that the case is 
an authority for. As each side has suc- 
ceeded in part, each will bear his own 
costs in the appeal. 


Odgers, J.—I agree.. My learned 


brother has dealt with the reasons why 
the first ground on which the learned 


Subordinate Judge supported this claim,. 


namely, that it was a proper provision for 
maintenance, cannot he supported. I am 
also of opinion that the second ground, 
namely, that it was a family settlement, or, 
as it was well stated, as being the price 
of family peace equally cannot be support- 
ed. That the senior widow had a claim 
for maintenance is of course not disputed. 
The only question was aseto its quantum 
and, in my opinion, it cannot be said that 


it was a bona file buying off or a settle- ` 


ment of femily dispute when that was 
the only question. 


(3),.35 Ind. Cas. 475; 39 A. 61; 14 A. T: J. 1161. 
(4) 68 Ind. Cas. 869; 45 M. 449: 39M.L T: 217; 48 


- ACL R. (M) 112, 
(5) 43 Ind. Cas, 781; 220, W. N. 264;. 27 C.L, ð, 
f. 
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After our judgment in this appeal had 
been pronounced, a discussion arose re- 
garding the mesne profits which ought to 
be allowed to the plaintiff who had suc- 
ceeded in the appeal before us. 

It is contended for the appellant ibat 
mesne profits should be allowed from the 
date of the alienation by the plaintiff's 
guardian which we have held, in our 
judgment, to be wholly unjustifiable and 
have accordingly set aside. On the other 
hand, the respondent contends that the 
alienation being only voidable and not 
void, mesne profits can only be awarded 
from the date when the alienation is set 
aside, i.e, by reference hack, to the date 
of the plaint. The question, therefore, 
arises as to whether the alienation eviden- 
ced by Ex. II is void ab initio or only 
voidable. There is no doubt on the au- 
thorities that the alienation by a Hindu 
widow of her hushand’s estate as against 
a reversioner is good until the sale is set 
aside. Forinstance, in Rangaswami Goun- 
dan v. Nachiappa Goundan (6) it was held 
that “when the alienation of the whole or 
part of the estate is to be supported on 
the ground of necessity, the consent of 
such reversioners as might fairly ‘be 
expected to be interested to quarrel with 
the transaction will be held to afford a 
presumptive proof which, if not rebutted 
by contrary proof, will validate the trans- 
action as a right and proper one”; See 
also Bijoy Gopal Mukerji v. Krishna 
Mohishi Debi (7), where their Lordships say 
referring to the alienation of the Hindu 
widow “Her alienation is not, therefore, 
absolutely void, but it is prima facie 
voidable at the election of the reversionary 
heir.” That being the state of the law 
with regard to the alienation of a deceased 


_husband’s estate hy a Hindu widow, does 


it make any difference ifthe alienation is 
not by a Hindu widow as such but by 
her as guardian for her minor son who 


takes it as the estate of the deceased ` 


father? Apparently there is no difference 
in principle and it has been held by the 
Calentta. High Court in Krishna Dhone v. 
Bhagaban Chandra (8) that a sale of a 

(6: 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 193; 17 


A. L J. 536; 29 G. L.J. 339: 31 Bom. L. R. 610; 23 0, 
W.N 777; (1919) M. W. N. 262; 26 M. L. T. 5; 10L, 


"W. 105 t6 L A 72; 10. P. L. R. (P. O0) 66. 


(71 34.0, 329 at p. 333 1 C: W.N. 424; 5G L.J. 
$31.9 Bom L. R. 602; 2 M. L T. 133; 17 M, L. J. 154; 
4 A. I J, 329; 34 I. A. 87 (P. 0.). . 

-(8) 34 Ind. Cas. 188. + 
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minor's property in fraud of his rights is 
only voidable and is valid till avoided, 
After the argument was concluded we were 
referred by Mr. Bhashyam to a° statement 
in Saraj Ranjan Chowdhury v. Prem Chand 
Chowdhury (5), That was a case of limi- 
tation when the question arose whether 
Art. 103 of the Limitation Act was appli- 
cable to a suit for mesne profits where 
possession had been obtained by the de- 
fendant under a sale subsequently set 
aside. The appeal was originally heard by 
Doss and Richardson, JJ., who differed in 
opinion. Doss, J., at page 267* says: “It is 
only when the sale is finally set aside 
by a suit or the decree is finally reversed 
on appeal, that the possession by virtue of 
the ultimate judicial declaration becomes 
wrongful, not merely from the time when 
such declaration is pronounced but ab initio, 
i. e., from the time the unsuccessful party 
or the purchaser was installed into posses- 
sion,” and he held that the plaintiff could 
recover mesne profits for the whole time 
during which the defendant had been in 
possession. Richardson, J., differed. hold- 
ing that the claim for mesne profits 
for more than three years before suit 
was barred. On the hearing of the 
Letters Patent appeal by three Judges 
the opinion of Richardson, J., prevailed. 
If, therefore, the dictum of Doss, J, is 
treated as applicable to the facts of the 
present case, of which I am not convinced 
it would appear to have been overruled. 
In Subbe Goundan v. Krishnamachari (4) 
there was a suit instituted by the co-par- 
ceners to set aside a sale of ancestral 
immoveable property by the manager on 
ground that the sale was not for family 
necessity. Here again it was said by the 
learned Judges (Kumaraswami Sastri and 
Devadoss, JJ.,) that in the case of sales 
by a father or managing member of a 
joint family for alleged necessity the sale 
will be good tillavoided as it is open to 
the other co-parceners to affirm the trans- 
action. The learned Judges there followed 
the ruling in Bhirgee Nath Chaube v. Nar- 
singh Tewari (3) and limited the claim for 
mesne profits to the period from the date 
of suit as there was no repudiation before 
the suit. Ido not think that the fact that 
the plaintiff could not, until he had at- 
tained majority, elect to either affirm or 
disafirm the transaction can make any 


differertce in principle. By reasons of his 
““tPage of 22 0. W. N—Ed] ih 


[38 I. O. 1928] 


disability the law gives him no title to 
assert his legal rights until his disability 
is at an end. The learned Vakil for the 
plaintiff referred to a decision of the 
Privy Council in Bhagwat Dayal Singh v. 
Debi Dayal Sahu (9) but nothing can be 
gained from the judgment of their Lord- 
ships of the Privy Council in that case 
as tothe period for which mesne profits 
should be allowed. Their Lordships held 
that as the sale-deeds in question were ~ 
invalid as such, the claim for mesne profits 
was well founded and the amount would 
be as ascertained in execution proceedings. 
The decision, therefore, does not affect the 
present case. On these considerations and 
on the state of the authorities, I am of 
opinion that in this case the mesne profits 
should be allowed from the date of suit 
and I would direct accordingly. 


Appeal allowed. 


V.N.V 

(9) 35 0.420; 70. L. J. 335; 12 È. W. N. 393; 18 M. 
L.J. 100; 5A. L J. 184; lH Bur. L. R. 49: 3 M. L.T. 
344; 10 Bom. L. R. 230; 35 I. A. 48 (P. 0). 





CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE Decgen No. 2194 
oF 1922, l 
February 24, 1925. 
Present:—Justice Sir Hugh Walmsley, KT. 
UPENDRA NATH GHOSH AND OTHERS—- 
PLAINTIFFS —APPELLANTS 


Versus 
BHUSAN SAHANA AND OTHERS— 


DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1999), O. XXII, r.2 
0. XLI, r. 4-—-Defendant-appellants—Abatement of 
appeal—Hasement—Declaratory suit—-Parties. 

In the case of defendants-appellants when the 
app2al proceeds on a ground common to all of them, 
the abatement of the appeal as against one of the 
appellants has not the effect of causing the appeal to 
abate as against all of them. The principle of O. 
XLI, r. 4, ©. P C., is applicable to such a case, |p. 
971, col. 2.] 

Kali Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi, 54 Ind. Cas. 822; 30 C. L. J. 217; 24 C. W. N. 
4t and Pulin Bihari Roy v. Mohendra Chandra Ghosal, 
67 Ind. Cas. 10; 34 0. L. J. 405, distinguished. 

In a suit for declaration of an easement, servient 
owasrs who are nog in possession and who have done 
nothing in the way of giving a caus2 of action to the 
plaintiff are not necessary parties. [p. 972, cols. 1 & 2.] 

Madan Mohan Chakravarty v. Sashi Bhusan 
Mukherji, 31 Ind. Oas. 549; 19 ©, W. N. 1211, followed. 

Appeal against a decree of the Sub- 


ordinate Judge, Burdwan, dated the 19th . 


eMiy 1922, reversing that of the Munsif, 


Kalna, dated the 30th® September 1920. 
Babus Samatul Chunder Dutt and Debi 
Prasad Dutt, far the Appellants, l 
e 


+ 


+ [881, 0, 1925) 


Babus Mohendra Nath Roy and Ramgati 
Strkar, for the Respondents. 
` JUDGMENT.—The plaintiffs prefer 
this appeal. They sued to obtain a declara- 
tion oftheir right to take water from the 
defendants’ tank for the purposes of irriga- 
tion and for orders directing the defendants 
to abstain from obstructing them. 

The defendants denied the existence of 

the right and said that the plaintiffs had 
never been in the habit of taking water 
from the tank, and that they could not 
acquire any right by prescription against 
the defendants, as they were both the ten- 
ants ofthe same landlord. Another defence 
was that if therightexisted at all it was 
confined to three plots immediately adjoin- 
ing the tank and that the plaintiffs by 
breaking down an ailon the further side 
of those plots had increased the area to 
which water would flow and had thereby 
added to the -burden and in consequence 
forfeited the right altogether. Defect of 
parties wasalso pleaded. 
“The learned Munsif found that the suit 
was not bad for defect of parties and that 
the plaintifis had -proved long user from 
which an origin in grant could be inferred 
but he held that the right was limited 
to the three western plots only: he did not 
accept the argument that the plaintiffs had 
forfeited the right by trying to extend it 
to the ploton the east. On these findings 
he gave the plaintiffs a partial decree. 

The defendants preferred an appeal to 
the District Court. Whileit was pending 
one of the defendants, Mosabbar Shana, 
died the remainingdefendants did not apply 
for the substitution of his heirs within the 
time allowed by law and the appeal abated 
so far as he was concerned. The plaintiffs 
urged in consequence that the whole appeal 
abated. 

The learned Judge held that the whole 
appeal did not abate. In regard to the 
defendants’ plea of non-joinder he held that 
the omission of three ladies was fatal 
to the suit. On the facts he agreed with 
the First Court, although, his finding about 
a grantis stated less definitely, but he held 
that by adding tothe burden the plaintiffs 
had forfeited their right altogether. In 
short he dismissed the suit for two reasons: 
the first that three lady co-owners had not 
been made parties, the second that the 
plaintiffs had forfeited the right by trying 
to enlarge it. 

I may add that there was an appeal by 
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of all. 


-the appeal could proceed. 
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the plaintiffs in regard to the plot on the - 
east that was dismissed and Iam not con- 
cerned with it. The present appeal relates 
only to fhe three plots on the west. 

Four questions have been urged before 
me, . namely, whether the appeal could pro- 
ceed, whether the suit was bad for defect of 
parties, whether such a right could he | 
acquired by the plaintiffs against the defend. 
ant, while they were both tenants of the 
same landlord, and whether the Judge’, 
view that the plaintiffs forfeited their right 
is correct. 

On the first question two auth 
have been quoted for the plaintiffs in 
port of the contention that the omissi x 
substitute Mosabbar’s heirs had * 
effect of causing the whole appeal to- 
abate. 

They are the cases of Kali Dayal Bhutta- 
charjee v. Nagendra Nath Pakrashi (1) and 
Pulin Bihari Roy v. Mahendra Chandra. 
Ghosal (2). In the first case the appeal had 
abated as against one of the plaintiff-res- 
pondents who had obtained a decree for 
possession. It appears to me that different 
considerations obtain when the abatement 
is as against a defendant-appellant. In’ 
the second case the problem was avoided; 
On these authorities Iam not prepared to 
hold that the appeal abated as against 
all the appellants. I think the case 
is one to which the principleof O. XLI, r, 4 
is applicable, The appeal proceeds on 
grounds common to all the defendants and 
one of them might have appealed and secur- 
ed a modification of the decreein favour 
Surely, therefore, it is unreasonable 
to hold that.the absence of one must dis- 
qualify the others from carrying on the 
appeal. That is the view taken by the 
learned Judge and I agree with him that . 


Orities’ 
sup- 


The next question, also a tenchnical one, 
is raised on behalf of the defendants. The 
learned Judge found that three ladies, the 
daughters of Sushar, the deceased brother 
of the first defendant, have an interest in 
the tank and that they ought to have been 
made parties. As the First Court took the 
opposite view it is said that the learned 
Judge has offended against the provisions 
of s. 99,.C. P. C. It is necessary, however, 
to see first whether those ladies were neces- 
sary parties. The Munsif found and his 
finding is not displaced that they were note 


(1) 54 Ind. Gas 822; 300. L. J.217; 24 W. N.44 
2) 67 Ind. Cas. 10; 34 C. L. J. 405... o 


“5> 


"the right” and the Munsif, 
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‘ation is, I think, that the additional burden 


in actual possession and that they had 
no hand in resisting the plaintiffs. The 
Judge added’ the fact that no one knew 
the extent of their fractional intérest, It 
appears further that two defendants 
were added after the filing of the written 
statement, and it has not been sug- 
gested to me that. any one else was 
named in the written statement as a neces- 
sary party. This last point is a reason for be- 
ing slow toaccept the learned Judge's views. 
The other points bear on the matter whe- 


-ther the suit could proceed in the absence 


of the three ladies, and I think that they 
afford reason for holding that it could, 
particularly the fact that they had done 
nothing in the way of giving a cause of ac- 
tion to the plaintiffs. In this view I am sup- 
ported by Chatterjea, J.s judgment in the 
ease of Madan Mohan Chakravarty v. Sashi 
Bhusan Mukherji (8). 


The third question isa very difficult one 
as pointed out by Chatterjee, J., in the 
judgment just mentioned. I do not think 
it arises, however, for, as I read the find- 
ing of the learned Judge it is that 
the circumstances warrant the pre- 
sumption of grant. That was the Munsif's 
finding expressed clearly, and more than 
once, The learned J udge is less definite 
but in the paragraph dealing with the 
rights of one lessee against another, he 
rejects the defen-lants’ argument for two 
reasons, the first is th.t he thinks that one 
lessee can prescrible against another, and 
the second isthat the matter is not one of 
prescription but of grant. He says that 
user comes down ‘ ‘from a very long time 
which gives rise to a presumption of grant.” 
He goes onto say that “I agree with the 
learned Munsif that the plaintiffs had 
ib must be 
remembered in the ordering 
of his judgment declared plaintiff's right 
of easement by ancient grant. I hold, 
therefore, that the learned Judge has en dors- 
ed the First Court's specific finding of 
grant and, therefore, that the question as to 
the rights of one lessee against another 
does not arise. 

The fourth question raises a. problem 
whichis enveloped in obscurity. This is 
not surprising for easements and natural 
rights show such infinite variety that a hard 
and fast rule cannot be expe*ted. In the 
“present gan the leading feature for consider- 


(3) 31 ind, Cas, 549; 19 O. W. N, 1211. 


portion ` 


f&8 I. O. 1925] 


can easily be removed. As the dominant 
and servient tenements can be restored ta’ 
the status quo ante, I think the view taken 
by the Munsif is reasonable, namely, that 
the plaintiffs should have their right de- 
clared so far as it extends to the three. plots 
on the west. 

The result is that I allow the appeal, and 
set aside the judgment and decree of the 
lower Appellate Court, and restore those of 
the First Court. I think a supplementary 
order is required for the purpose of ensur- 
‘ing that the status quo ante is restored, 
and I direct that the declaration be. condi- 
tional upon the plaintiffs replacing the ail 


.between the western plots and the eastern 


plots within three months from the date 
of this clecree. The ail to be made must 
be adequate and it will be open to the 
defendants to move the Court if they are 
not satisfied as to the alignment and ade- 
quacy of the ail. 

As to costs, the Munsif's order will stand 
as tocosts in his Court; the parties will 
bear their own costs in this Court and in 
the lower Appellate Court. 

N. H. Appeal allowed. 


+ 
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ALLAHABAD HIGH COURT. 
SECOND Civiu APPBAL No. 303 or 1924. 
May 18, 1925. 

Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
HUSAIN BAKSH— DEFENDANT 
-— APPELLANT 
VETSUS 
M. MAHFUOZUL HAQ—PLAINTIPF AND 
MUHAMMAD HUSAIN AND ANOTHER— 
DEFENDANTS RESPON DENTS. 

Muhammadan Law--Shia Law-~Pre-emption, right 
of, when arises—Properties never held jointly, effect 
of- A of way, joint—Co-sharers, more than two, 
effect of 

The right of pre-emption under ie Shia Law is of a 
much more restricted character than that allowed 
under the Hanafi law. According tothe Shia Law. 
shufa isthe legal title of one partner (sharik) in the 
joint property to the share of another par iner (sharik) 
„therein in the event ofits transfer by sale, and a right 
“of pre-emption can only be claimed ‘under that law | by 
a person who isa partner ofa share in the joint and 
undivided property. p. 973, col. 2.] 

Under that law there can be no right of pre-emption 
except in relation to property which is held jointly or 
which wasat one time held jointly and has been 
divided off while thz roads and rivulets passing 
through them continue to be held in joint peoprictary 
right andthe proprietary right in such roads and 
rivulets is included in the sale. [p. 974, col. 1 

Where the properties have not been held jointly at 

eee 
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any time, there can be no right of pre-emption because 
there never was any original partnership in respect of 
the properties to permit of a right of way being treated 
as a residuum of that joint right. Ifany right of way 
is enjoyed jointly by the owners of the properties, it 
is only a subsidiary or beneficial right appertaining to 
each property but nota right flowing out of the 
joint nature of the properties held by each. [ibid.| 

Upon a sale of property by a Shia Muhammadan no 
right of pre-emption arises, where there are more 
than two co-sharers in suah property. [p. 975, col. 1. 

Abbas Ali v. Maya Ram, 12 A. 229; A. W. N. (1890) 
93; 6 Ind. Dec. (x. s.) 895 and Muhammad Razi-ud-din 
v. Raghubir Prasad, 46 Ind. Cas. 82; 16 A. L. J. 507, 
followed. 


Second appeal from a decreeof the Ad- 
- ditional Subordinate Judge, Saharanpur, 
dated the 22nd October 1923. ` 

Mr. S. A. Haider and Dr. S. N. Sen, for 
the Appellant. 

Mr. Iqbal Ahmad, for the Respondents, 
‘JUDGMENT.—The plaintiff-respond- 
ent sued for pre-emption under the Muham- 
medan Law in respect of a house situat- 
ed in Saharanpur city which was sold by 
Musammat Habib-un-nissa to Husain Bakhsh 
on the 9th January, 1920. The house of 
the plaintiff stands to the north of the 
house in dispute. The allegation of the 
plaintiff was that two parnalas of his house 
discharged water into the inner court- 
yard ofthe house sold; that there was a 
joint wall between the two houses, and 
that there was alsoa plot of land lying 
in front of the doors of the two houses 
which was used as a common pathway, 
closed on one side, and belonging to the 
persons whose houses opened towards that 
lane. The vendor and the vendees are 
Shias. They denied that the plaintiff was 


a co-sharer in the property sold or in any. 


pathway appertaining to it or that the 
plaintiff had any right to claim pre-emption. 
The Court of first instance found that the 
plaintiff was not entitled to pre-emption as 
he had nojoint interest inany portion of 
the property sold, and there was no joint 
wall standing between the two houses 
. nor any joint pathway belonging only to 
these two tenements. The lower Appellate 
Court, however, held that although there 
was no joint wall or other joint interest 
held by the parties in the house in ques- 
tion, there was a blind passage in front 
of the doors of the houses of the parties, 
which was common to all the houses exist- 
ing there, and inasmuch as that passage 
was sold along with the house in ques - 
tion, the plaintiff as a sharer in the pas- 
sage was entitled to claim pre-emption in 
respect of both, ° 
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coutention is that the plainti is not entitl 
ed to pre-emption, firstly, because there 
was no joint passage belonging to the houses 
of the parties; and secondly, because no 
right of pre-emption could be enforced as 
the property was not divided property and 
the common passage was owned by more 
than two persons having houses opening 
towards it. 

-The right of pre emption under the Shia 
Law is of a much more restricted character 
than that allowed under the Hanafi Law, 
According tothe Shia Law shufa is the 


_ 


-legal title ‘of one partner (sharik) in the 


joint property to the share of another 
partner (sharik) therein in the event of its 
transfer by sale, and, as stated by Baillie, a 
right of pre-emption can only be claimed 
under that law by a person who is a 
partner ofa share in the joint and undivid- 
ed property (Baillie’s Muhammadan Law, 
page 179). 

According to the Sharaya-ul-Islam quot- 
ed by Shyama Charan Sarkar, the right of 
pre-emption does not belong to a neighbour 
nor does it attach to the property that has 
been divided, unless a road or rivulet of 
water (if any running through it) be ‘still 
in joint tenancy, Itisa necessary condi- 
tion that the person claiming a right of 
pre-emption should at that time be (actual- 
ly) a co-sharer (of the seller). 

Tagore Law Lectures, 1874, page 447. 

Again:—“When there is more than ong 
claimant by right of pre-emption, opinions 
are divided as to the establishment ofthe 
right. According to one of these it is estab- 
lished absolutely whatever be the nun:ber 
(of the claimants); according to another it is 


established with a plurality of partners . 


when the claim is for land, but not when 
it is for more than a single slave; and 
according to the thirdit is not established 
with respect to anything when there is 
more than one (co-sharer). And this (last 
opinion) is the most prevalent”, 

Similarly says Baillie :— 

“It is otherwise in the case of lands 
which have been divided off, where the 
roads or rivulets passing through them con- 
tinue to be held injoint property, and ona 
of the partners in the latter sells his share 
together with his portion of the divided land, 
for there the other partner’s right of pre, 
emption attaches not only to the share in the 
road or rivulet which was held in §oint pro- 
perty but also to the portion of the lang 
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divided off as being connected in sale with 
the other. If, however, the land should be 
sold separately, there could be no ground 
for aclaim for pre-emption in réspect of 
if; and even with respect to the road or 
rivulet which continued in joint property, 
it is only when sufficiently wide to admit of 
a division that the right can attach to either 
of them” (Baillie’s Imamia Law, page 177). 

Thus there can be no right of pre-emp- 
tion except in relation to property which is 
held jointly or which was at one time held 
jointly’ and has been @ivided off while the 
roads and rivulets passing through them 
continue to be held in joint proprietary 
right. 

Where the properties are or were not 
held jointly at any time as in the present 
instance, there can be no right of pre- 
emption because there never was any origi- 
nal partnership in respect of the said pro- 
perties to permit of the right of way being 
treated as a residuum of that joint right. 
Ifany right of way is enjoyed jointly by 
the owners of the properties, itis only a 
subsidiary or beneficial right appertaining 
to each property.but not a right flowing 
out of the joint nature of the properties 
held by each. This will be further clear 
from another passage of the Sharaya-ul- 
Islam, translated by Baillie :— 

“There is no privilege of pre-emption 
to a neighbour, nor in property that has 
been divided, unless the road or rivulet of 
water, running through it, is still held in 
partnership. The privilege is established 
by general assent when there are only two 
partners; when there is more than one 
claimant, opinions are divided. According 
to one of these, itis established absolutely, 
whatever be the number. By another it is 
established with a plurality of partners in 
the case of lands but notof a slave. By 
the third itis not established in respect 
of anything when there is more than one 
partner. And this last opinion is the most 
prevalent and best supported by traditional 
authority”. (Baillie’s Muhammedan Law, 
page 179). 

The Court below refers toa passage from 
the Sharaya-ul-Islam, which states :— 

“The right of pre-emption is established 
inland where there is a partnership in 
the pathway or in the drinking water, if 
sold long with the land”. 

But. this passage refers to a case where 
the property was originally joint and hag 
been divided off, leaving the pathway or 
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the drinking water or rivulet joint. It also 
refers to a passage in Jawahir-ul-Kalam, a. 
commentary on the Sharaya-ul-Islam, where 
it is laid down :— 

“There is another. precept which has 
been held to he correct by more than one. 
There is a house belonging to a tribe of 
people, who partitioned it and each of them 
took apiece separately and built on it and 
left between them an open space in the 
house in which they have their passage. A 
man came and purchased the shares of 
some of them. Can he doso (without the 
risk of being pre-empted)? The reply was, 
he can do so; but he should close the door 
and open it on another pathway”. 

That extract only goes to confirm what 
we have said above, namely, that the right 
of pre-emption can only be exercised where 
the property is or was held jointly at one 
time or another and has been divided off, 
leaving a residue of the proprietary rights 
in the way or water undivided, if the latter 
is included in the sale. An extract from 
the Riyayat-ul-Misil was cited before the 
Court below on behalf of the defendant- 
appellant which goes to show that no right 
of pre-emption can he exercised unless / 
there is jointness in the substance of the 
rights. 

The Court of first instance observed that 
the passage lying in front of the doors of 
the houses of the parties was used by the 
parties and owners of two or three other 
houses and that it belonged to the owners 
of all these houses jointly. But the find- 
ing ofthe lower Appellate Court on that 
point isnot very specife or clear. All 
that it says is that the passage was common 
to all the houses andaright to that pas- 
sage was sold along with the house in ques- 
tion. Assuming, however, for the sake of 
argument that that passage was the joint 
property of the owners of the houses, which 
have doors opening towards it, including 
the present plaintiff and the defendant _ 
vendor, ajoint proprietary right to that 
passage would not give the plaintiff a 
right of pre-emption, because the houses, 
to which that passage appertain, were never 
at any time joint property. They are sep- 
arate houses, having a distinct and sep- 
arate title. The passage in question does 
not appertain to any joint property, which 
had been divided or partitioned or to a 
house divided betweén the co-sharers 
thereof and in respect of which a right of 
pre-emption could be claimed, 
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In Abbas Ali v. Maya Ram (1) and Muham- 
mad Razi-ud-din v. Raghubir Prasad (2), 
it was held that upon a sale of property by 
a Shia Muhammadan no right of pre-emp- 
tion arises, where there are more than two 
co-sharers in such property. Here the pro- 
perty was not held by the plaintiff and 
the defendant-vendor jointly at all. The 
houses owned by them were never joint. 
The passage in question is either a public 
way or a private pathway belonging to 


more thantwo persons. In either case, the 


plaintiff is not entitled to claim pre-emp- 
tion. This appeal is, therefore, allowed and 
the claim of the plaintiff dismissed with 
costs here and hitherto including fees in 
this Court on the higher scale. 


AR. Appeal allowed. 
sa 12 A. 229; A. W. N. (1890).93; 6 Ind. Dec. (N. s.) 


(2) 46 Ind. Cas. 82; 16 A. L. J. 507. 
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LAHORE HIGH COURT. 
MISCELLANEOUS Olvin APPEAL No. 1972 oF 
1924, 

February 27, 1925. 
Present :—Mr. Justice LeRossignol. 





THAKAR DAS AND ANoTHER—DEFENDANTS 
—APPELLANTS 
versus 
RAM DASS AND aNOTHER-—PLAINTIFFS 
-— RESPONDENTS. 


` Civil Procedure Code (Act V of 1908), Seh. H, paras. 
5, S8—lrbitration, reference to, in pending suit-- 
Failure of arbitrators to act- Procedure-—Refernece, 
whether can be superseded. 

Where a dispute in a pending suit is referred to 
arbitration and the arbitrators fail to act, the Court 
isnot bound to take action under para. 5 of Sch. H 
tothe O. P. O., if neither party has served a 
notice upon the other for.the removal cf an arbitrater 
and the substitution of another. Even where the 
Court takes action under para. 5 it is within its 
discretion to refuse to appoint a fresh arbitrator and 
to supersede the reference. In a case where nothing 
has been done under areference for several years it 
is desirable that the reference should be superseded 
and the case dealt with by the Court itself. 

Miscellaneous appeal from an order of the 
Senior Sub-Judge, Amritsag, dated the 16th 
June 1924. 

Dr. Nand Lal, for the Appellants. 

Mr. Badri Das, for the Respondents. 

JUDGMENT.—This is a miscellaneous 
appealfrom the order of the Senior Sub- 
Judge superseding g reference to arbitre- 
tion. Having heard Counsel I see no 
reason to interfere. On the contrary I en- 


lirely agree with the learned Sub-Judge 
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that an order for supersession was a proper 
order to pass in this case. The suit is one 
for dissolution of partnership and rendition 
of accounts and has been dragging its 
slow length along from the 2nd of Decem- 
ber 1919. Twice before this, references to 
arbitration have been superseded and twice 
before this, has the case come up in 
revision to this Court. Nothing has been 
done in the case except to refer it to arbit- 
ration with no result up-to-date. 

For the appellants it is contended that 
the action of the Court under para. 8 of the 
Second Schedule of the Code was unjustifi- 
ed and it should have taken action under 
para. 5. In my opinion the Court could 
not take action under para. 5, inasmuch as 
neither party had served a notice upon 
the other for the removal of an arbitrator 
and the substitution of another. Even, 
however, if the Court had taken action 
under para. 5it was within the discretion 
of the Court to refuse to appoint a fresh 
arbitrator and to supersede the reference. 
In acase such as this where nothing has 
been done for over 5 years it is very desir- 
able that the reference to arbitration should 
be superseded and the case be dealt with 
by the Court itself. A 

For these reasons I dismiss the appeal 
with costs. 


Z. K. Appeal dismissed., 


ey 


BOMBAY HIGH COURT. 
First Civit APPEAL No. 37 or 1993. 
August 8, 1924. 
Present:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and 
Mr. Justice Fawcett. 
GIRJABAI SHIVDEORAO 
VINCHURKAR—Derenpantr— 
APPELLANT 
VETSUS 
NARAYANRAO GANPATRAO 
VINCHURKAR—P uaintirr— 
RESPONDENT. 

Pensions Act (XXIII of 1871), s. 4—Kulkarni 
commutation—sSuit by co-sharer for his share of in- 
come-—-Certificate of Collector, whether necessary— 
Tenants-in-common-—Eldest brother collecting revenue 
for all—Princij al and agent—Limitation Act (IX of 
1908), Sch. I, Art. 89. 

A suit for accounts of the income of kulkarni com- 
mutation of certain villages and of the revenue 
received from the taluka treasury is not maintain. 
able without a certificate of the Collector inaSmuch 
as it relates to a grant of money conferted by the 
British Government within the meaning “of s,4 of 
the Pensions Act. [p. 976, col. 2.] 


~ 
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Damodar v. Satyabhambai, 31 B. 512; 9 Bom. L, R. 
889 and Babaji Llari.v. Raja Ram Ballal, 1 B.75;,1 
Ind. Dec. (N s.f 50, relied on. 

Where the eldest representative ef a family 
collects the whole revenue of which he and his 
brothers are tenants-in-common there is a relation- 
ship of principal and agent, the eldest representative 
being the agent of his brothers in respect of the 
recovery of the particular portion of that revenue in 
ie to which those brothers havea share. [p. 978, 
col. l 


In such a case a suit for recovery of the plaintiff's 
share is governed by Art. 89 of the Limitation Act 
and is within time if brought within three years of the 
death of the agent [ibid.] 

Gabu Naroba v. Zipru Ramsing, 59 Ind, Cas. 387; 
45 B. 313; 22 Bom. L. R. 1289, relied on 

First Appeal from the decision of the 
First Class Subordinate Judge at Nasik, 


in Suit No. 218 of 1921. 


FACTS.—Three brothers, Raghunath- 
rao, Krishnarao and Madhavrao, who owned 
certain mirasi, inami, patilkt and vatani 
lands and cash allowances and Babs, enter- 
ed into au arrangement in 1869 by which 
the eldest brother Raghunathrao was to 
remain in solemanagement of the properties 
and to divide the income among the bro- 
thers. Raghunathrao died in 1889, and 
was succeeded by Shivdeo Rao his 
adopted son. This arrangement was con- 
firmed again in 1897. Shivdeo Rao, on 
his death’ in 1918, was succeeded by his 
widow Girjabai. In 1921, Narayanrao, a 
grandson of Madhavrao sued Girjahai to 
recover his share in the income of his pro- 
perties. Among the Babs was the income 
of the Kulkarni commutation of three 
villages and the income of the Rusum receiv- 
ed from the Taluka Treasury. The defend- 
ant contended firstly that as regards these 
four items the suit was not muintainable in 
the absence of a certificate under s, 4 of the 


Pensions Act. 


Mr. G.N. Thakor, (with him Mr. V. D. 
Limaye), for the Appellant. 

Mr. D. R.Patvardhan, for the Respondent. 

JUDGMENT. 

Shah, Ag. C. J.—{After stating the 
facts the judgment proceeded:—] First, it 
has been urged that a certificate under the 
‘Pensions Act is necessary in view of the 
provisions of s.4, and that a suit cannot 
be entertained without such a certificate. 
Tt is contended that the suit, sofar as it 
relates to these four items, relates to a 
grant of money conferred by the British 
Government within the meaning of s. 4 
The learned Judge overruled this objection 
on theeground that this was a suit for 


accounts generally of various items, and that | 
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a suit of this nature cannot be said to 
relate to pension or grant of money within 
the meaning of the section. There are 
no doubt conflicting considerations, one 
favourable to the contention and the other 
against it. In the present case, it is urged 
on behalf of the respondent that really in 
virtue of the two arrangements, one in 1869 
and.the other in 1897, the defendant must be 
taken to be in the position of a person who, 
as soon as the money was received, held the 
money for the other sharersso far as those 
sharers were concerned and that the money 
then ceased to be a grant from the Gov- 
ernment. The decisions bearing on this 
point which have been referred to are 
Damodar v. Satyabhamabai (1) on the one 
hand, and Righuvendra sAyyajt Desart v. 
Gururao Raghavendra Desai .(2) on the: 
other. Looking at the point for the 
moment, apart from the decisions, ib is 
difficult to say that the suit, so faras these 
four items are concerned, does not relate 
to the grant of money by the British Gov- 
ernment within the meaning of s. 4. It 
is true that there was an arrangement he- 
tween the parties, whereby the defendant's 
husband was to receive the money and 
then distribute it among the sharers accord- 
ing to their respective shares But that by 
itself does not afford a sufficient basis for 
holding that the suit does not relate to 
those four items. The judgment of Chanda- 
varkar, J., in Damodar v. Satyabhamabai (1) 
in which the earlier decisions oa this point 
have been referred to, is very cler on this. 
point, and, though there are observations 
to the contrary in Raghavendra Ayyajr 
Desai v. Gururao Raghavendra Desai (2), I 
think that the contention of the defendant 
on this point must he allowed. It is true 
that the section must be strictly construed 
but we cannot ignore the plain meaning of 
the words used. This- conclusion necessi- 
tates giving time to the plaintiff to pro- 
duce the necessary certificate. But it would 
not be necessary in any way under the 
circumstances of this case to delay the 
further proceedings in this suit. There is 
at present only a preliminary decree for 
taking accounts, and it can be provided 
in the decree of this Court that after the 
accounts are taken, before any decree in 
respect of these four items is passed, the 
plaintiff must produce the necessgry certifi- 
cate under the Pensions Act, and, if he fails 


(1) 3L B. 512; 9 Bom. L. R. 839. 
(2: 19 Ind. Cas, 882; 37 B. #42; 15 Lom. L. R. 362, 
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to do so, he cannot get any relief in respect 
of these items. 

The next point relates to limitation. . As 
regards that question the learned Judge 
has overruled that plea on the ground that 
the suit would be governed either by 
Art, 120, in which case the period of six 
years would apply or Art. 89 in which case 
no doubt the period would be three years; 
but it would run from the termination. of 
the agency orfrom the date of the refusal 
to render accounts. In the present case it 
is not suggested that there was any de- 
mand and refusal to render accounts, and 


preferably it seems to me that Art. 89 


would apply having regard to the terms of 
the agreement between the parties, It 
may be said, however, that when Shivdeorao 
died in 1918, the arrangement 
came toan end. Without expressing any 
opinion as to whether or notin virtue of 
that very arrangement Shivdeorao’s widow 
was in the position of an agent within the 
meaning of Art. 89, as the suit is brought 
within three yearsfrom Shivdeorao’s death, 
it is clearly not- barred. 

It has been urged further in connection 
with this point, that as after 1890 there has 
been no rendering of accounts aud no pay- 
ments made by the defendant in respect of 
those items, the plaintiff's right to recover 
those items is extinguished. In the first 
place, though this point is mentioned in 
the plaint, no issueas to exclusion to the 
knowledge of the co-sharer for over twelve 
years from enjoyment of certain immove- 
-able property was raised. It is assumed by 
the defendant for the purposes of this 
argument that these babs should be treated 
as immoveable property, and itis urged 
that the right of the plaintiff is extinguish- 
ed. This point would require investigation 
on different lines altogether, and without 
allowing the plaintiff a further opportunity 
to adduce evidence on the point, it could 
not possibly be decided as desired by the 
defendant. Thereisno reason why such 
further opportunity should be allowed, and 
having regard to the facts in the case, it 
seems to me that the poiwt is without. any 
substance. I have already referred to the 
various suits, in which the right was assert- 
ed by one branch orthe other and either 
allowed: by the Court-or compromised by 
the parties. Under the circumstances it 
would be difficult $o hold that there has 
been exclusion. The letter written by the 
defendant's kul mukhtyar on July 26, 1920, 
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to the present plaintiff is sufficient to nega- 
tive the suggestion of such exclusion. 

The next question relates to the merits of 
the plaintiff's claim. As regards item No. 12 
the lower Court has disallowed the plaintiff's 
claim as it was admitted by the plaintiff's 
father in an earlier proceeding that he had 
given up the claim to thatitem. In spite 
of the contention ofthe respondent against 
this conclusion, itis clearit must be ac- 
cepted. The admission of the plaintiff's 
father is unequivocal, and there is no rea- 
son why the decree on this point should 
be altered. Apart from that, the learned 
Judge has considered in his judgment the 
different items in respect of which various 
arguments were urged, and has come to the 
conclusion on a consideration of the two 
documents, Exs. 48 and 92, that all 
these babs really belonged to the family, 
and that all the members of the family 
were interested therein. The wording of 
the letter written by the defendants kul 
mukhtyar in July 1920 affords corrobo- 
ration ofthe plaintiffs claim: and indeed 
in the evidence of the defendant’s kul mukh- 
tyar, ithas been practically admitted that 
all the suit babs are the private properties 
of the Vinchurkar family, that they are 
their ancestral properties, and that they 
belonged to three brothers Raghunathrao, 
Krishnarao and Madhavrao. It is urged 
oh behalf of the defendant, as against the 
statement of his own kul mukhtyar, that, 
that was a mistaken statement as the wit- 
ness was speaking without reference to the 
account books. That does not appear to 
me to afford sufficient ground for not ac- - 
cepting the statement of the witness. It 
is hardly necessary to deal with all these 
babs separately. It seems to me that in 
spite of the contentions urged before us on 
behalf ofthe defendant, the conclusion of 
the Trial Court on this point must be ac- 
cepted. I only desire to add with reference 
to this point that these babs are of such a 
nature that it is possible that some of 
them may be found to be non-existent on 
taking accounts, orthey may have existed 
only fora time during the period in respect 
of which the accounts are to be taken, 
That, however, will be taken into con- 
sideration when the accounts are taken. 
All that we decide now is that any items 
in respect of these babs, if received by the 
defendant, should be accounted for. 

In the result, therefore, I would confirm* 
the decree of the Trial Court, subject to 


978 
the reservation that on taking accounts no 
decree in respect of anything payable in res- 
pect of items Nos.-14, 19, 26 and 33 should be 
passed in favour of the plaintiff, unless he 
produces the necessary certificate under the 
Pensions Act before that time. 

The appellant to pay the costs of the res- 
pondent in this appeal. The cross-objec- 
tions are dismissed with costs. 

Fawcett, J.—I concur in the judg- 
ment just delivered. With regard to the 
objection raised under the Pensions Act, 
the terms ofs. 4 of that Act are very wide, 
and in view of the ruling of this Court in 
Damodar vy Satyabhamabaz (|) and similar 
rulings such as Babaji Hart v. Raja~-Ram 
Ballal (3) I donot think we can possibly 
say that this suit, so far asit relates to the 
four items Nos. 14, 19, 26 and 33, does not 
fall under s. 4. 

In regard to the points of limitation 
which have been urged, the first question 
to consider is the nature of the relations 
between the plaintiff and the defendant. 
So far as the defendant, as the eldest re- 
presentative of the family, collects the 
whole revenue, of which the three brothers 
were tenants-in-common there clearly, in 
my opinion, isa relationship of principal 
and agent, the defendant being the agent 
of the plaintiff in respect of the recovery 
of the particular portion ofthat revenue, 
in regard to which he has a one-third 
share, and if that is the case, then Art. 89 
of the Indian Limitation Act, and not Art. 62, 
is the proper Article to apply. In sup- 
‘port of that I may refer to the ruling of 
this Court in Gabu Naroba v. Zipru Ram- 
sing (4). But supposing that the relation- 
ship of principal and agent was broken by 
the arrangement of 1897, under which the 
plaintiff's father and the defendant's hus- 
band Shivdeorao agreed that the plaintiff 
might collect his share of certain items of 
revenue direct, then, if in contravention 
of that arrangement the defendant 
has collected the revenue that the 
plaintiff might have collected on his own 
account, the relationship becomes one of 
the defendant being a constructive trustee 
under s. 94 of the Indian Trusts Act. The 
defendant in that case would be practically 
in the position of a trustee de son tort-by 
intermeddling and collecting this revenue; 
and her obligation to account still remains 
e under s. 94 of the Indian Trusts Act. It 
3) 1 B, 75; 1 Ind. Dec. (N. 8.) 50, 

i 59 Ind, Cas, 357; 45 B, 313; 23 Bom, L. R, 1289, 
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is not open to her to say that she is a mere 
trespasser, and, therefore, not liable to ac- 
count. In support of that Imay refer to 
Dhanpat Singh v. Mohesh Nath Tewari (5). 
jf in regard to certain items of the revenue 
the relationship is that ofa trustee and 
cestui que trust, then the right Article to 
apply would, it seems to me, be Art. 120 and 
not Art. 62. Here, again, I may refer to 
rulings in cases similar to this, Muhammad 
Habib-ullah Khan v. Safdar Husain Khan 
(6) and Subba Row v. Rama Row (T). But 
in my opinion it does not necessarily follow 
that the relationship of principal and agent 
that was originally between the parties was 
broken by the arrangement of 1897. There 
is a presumption ofthe continuance of the 
former relationship of principal and agent, 
and before we can conclude that, that re- 
lationship has been broken, some more de- 
finite acts than the mere passing of this 
agreement of 1897 are necessary. The ac- 
tual facts are consistent with the continua- 
tion of the previous relationship by the 
mutual consent, no real effect having been 
given to the agreement of 1897, so far as it 
intended to alter the previous arrangement. 
Accordingly I hold that Art. 89of the Indian 
Limitation Act is the proper Article to 
apply to this suit, and I understand it has 
been so applied by this Court in previous 
litigation between Shivdeorao and the re- 
presentatives of the second branch of the 
family. That being so, the claim is not 
barred, and even if Art. 120 is applied it 
would only knock off about one year. 

1 donot think there is any substance in 
Mr. Thakor’s main contention that there 
had been exclusion of the plaintiff, which 


“would bar his claim altogether. It seems 


quite clear that there have been prior claims 
of this nature, and the defendant's kul 
mukhtyar in his evidence admitted that 
some of these claims have been successful. 
For instance, with regard to the suit of 
of 1906, he says that a decree was passed in 
his favour by arbitrators; in regard to this 
suit of 1914 there was a compromise, no 
doubt for a smell sum, but still it goes 
against the theory of exclusion, and, as I 
have already said, the defendant cannot 
take advantage of the arrangement of 1897 
and say she isnot liable to account, if as 


° G 57 Ind. Cas. 805; 24 O. W. N, 752, , 
ae 7 A. 25; A. W. N. (188%) 219; 4 Ind. Dee. (N. 8.) 


(7) 32 Ind. Cas, 899; 40 M. 201; 3 L. W. 192; 19 
M, L, T, 134; (1916) 1 Me W. N, 198; 30 M, L, J, 341, 
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a matter of fact she acts against that 
arrangement and herself collects the whole 
revenue. 


K. S. D. Decree confirmed. 


Samanea a nah 


LAHORE HIGH COURT. 
CIVIL MISOELLANEOUS AppEAL No. 2394 
or 1924. 
February 26, 1925. 
- Present:—Justice Sir Henry Scott-Smith, 
- Kr., and Mr. Justice Martineau. 


SECRETARY oF STATE—DrEFENDANT— 


APPELLANT 
Versus 
Tae DUNLOP RUBBER Qo., Lro., DELHI 
4 — PLATINTITFS—RESPONDENTS. 


Limitation Act (IN of 1908), Sch. I, Arts. 31, 48— 
Suit for damages against Railway Company-—W rong- 


ful conversion— Non-delivery—Limitation, commence- . 


ment 07. j 

A ee against a Railway Company to recover com- 
pensation for wrongful conversion of the) plaintifi’s 
goods where non-delivery is also alleged, is governed 
by Art. 31 and not by Art. 48 of Sch. 1 to the Limi- 
tation Act, and limitation begins to run from the 
- date on which the goods ought to have been de- 
livered. . - l , 

Venkatasubba Rao v. Asiatice Steam Navigation 
Co., 30 Irid. Cas. 840; 39 M. 1; 29 M. L. J. 342; 2 L. 
W. 805; 18 M. L. T. 236; (1915) M. W. N. 644 (F. B.), 
relied on. .. 4 l 

Appeal from an order of the District 
Judge, Delhi, dated . the 80th May 1924, 
reversing the decree of ‘the Subordinate 
‘Judge, Second Class, Delhi, dated the 8th 
February 1924. l 

JUDGMENT.—The only guestion in 
this appeal .is whether the suit is barred. 
by limitation. The plaintiffs booked five 
bundles of cycle tubes for despatch by 
passenger train from Delhi to Lahore, but 
as the International Cycle and Motor Works, 
Lahore, for whom the goods were intend- 
ed, refused to ‘take delivery, the plaintiffs 
-got the Railway to send the, goods back 
to Delhi, and. on the 25th February 1921 
a servant of the plaintiffs took delivery of 
five bundles from the. Railway at Delhi, 
signing a receipt for them. When the 
bundles were brought to the plaintiffs’ 
premises it was discovered that only one be-. 
longed to the plaintiffs, the other four. 
being different from those which had 
originally issued from the plaintiffs’ shop. 
The plaintiffs seng the five bundles back 
to the Station Superintendent, Lahore, ask- 
ing for the delivery of the right bundles, 
Finally on the 20th July 1922, they. sued 
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the Secretary of State, asking for there- 
covery of the one bundle which was theirs, - 
or for Rs. 800 on account ofits priee,and for ` 
Rs. 3,200 on account of the price of the four 
missing bundles, alleging that the Railway 
Authorities had wrongfully converted their 
goods. The five bundles* were obtained 
back from the Railway and the Trial 
Court gave the plaintiffs a decree for them, 
but it dismissed the rest of the claim as 
being barred by limitation, holding that 
the suit was one for compensation for 
non-delivery of goods against a carrier, 
and that the limitation was one year from 
the time when. the goods ought to have 
been’ delivered. The Court referred to 
Art. 30 of the First Schedule of the Limi- 
tation Act, but apparently the Article which 
it meant to apply was Art. 31. 

On appeal the District Judge held that 
the plaintiffs had not based their claim on 
non-delivery and were not debarred from 
proving facts which would bring their case 
under Art. 48 or Art. 49, and he also held 
that even if Arts. 30 or Art, 31 applied time 
would run from the 13th June 1921, when 
the plaintiffs ceased to have any reason- 
able hope of obtaining satisfaction from 
the Railway, and that, therefore, after al- 
lowing two months for the notice which 
had to be given to the defendant under 
s. 80 of the ©. P. C., the suit would be 
within time. He accordingly accepted the 
plaintiffs’ appeal and remanded the case 
for decision on the other issues. From 
that order the defendant has appealed to 
this Court. l : 

The plaintiffs’ claim to-the one bundle 
for which they were given a decree by 
the First Court is not contested and the 
dispute is only in regard to the remain- 
ing four bundles: It is true that the 
plaintiffs alleged in their plaint that the 
Railway Authorities had ‘wrongfully con- 
verted the goods of these four . bundles, 


and a suit for compensation for such wrong- 


ful conversion is one of the description 
mentioned in Art. 48. But while alleging 
conversion of the goods the plaintiffs are 
alleging at the same time non-delivery, and 
they expressly mentioned in thtir replica- 


tion that the goods had not been delivered __ 


to them, so that the suit is also one of thé” 
description mentioned in Art. 31. The 
question then is which of these two Arti- 
cles is to be applied in the present case» 
—*The bundles which were returned bya the plaint- 
iis--[H¢] |... ra ee ee 
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In Venkatasubba Rao v. Asiatic Steam 
Navigation Co, (1), it was held by a Full 
Bench of the Madras High Court that a suit 
against a carrier for compensationefor non- 
delivery of goods was governed by Art. 31, 
whether the suit was laid in contract or in 
tort, and further that even if Art. 49 were 
applicable its operation would be excluded 
by the special Art. 31, on the principle 
“generalia specialibus non derogant.” We 
agree with that decision and hold that 
the suit must be governed ‘by Art. 31, 
which applies specially to a suit against a 
carrier, whereas Art. 48 is not restricted to 
such a suit. 

Under Art. 31 time runs from the date 
on which the goods ought to be delivered, 
and the question considered by the learned 
District Judge as to when the recovery of 
the plaintiffs’ goods became hopeless ap- 
pears to us immaterial: The present case is 
distinguishable from the cases relied on by 
the learned District. Judge by the fact 
that one of the plaintiffs’ bundles was 
actually delivered to them on’ the 25th 
February 1921. ‘Clearly the four remaining 
bundles ought to have been delivered to 
them on the same date, so that the 25th 
February 1921 must be taken to be the 
dates from which the period of limitation 
is to be computed. It follows that the suit, 
not having been institutéd till the 20th 
July 1922, is barred by limitation. l 

We, therefore, accept the appeal, set 
aside the order of the lower’ Appellate 
Court, and restore the decree passed by 
the Subordinate Judge. The respondents 
will pay the appellant's costs in this Court 
and the lower Appellate Court. The par- 
ties will bear their own costs in the Trial 
Court. 
Z. K. 
(1) 
9; 


Appeal accepted. 
30 Ind. Cas. 840; 39 M. 1; 29 M. L. J. 342; 2 L. W, 
18 M. L. T. 236; (1915) M, W, N. G44 (F. B.). 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. `` 
_ Crvin Suit No. 946 or 1922. 

March 17, 1925, 
Present:—Mr. Rupchand Bilaram, A. J. 0. 
Fira or MADHOWJI THA WOR: 

-— PLAINTIFFS as 


versus 
YAR HUSSAIN HYDOR DASTI 


AND ANOTHER~—-DEFHNDANTS. ` : 
Contract act (IX of 1872), ss, 228, 22i—Prineipal 


— 
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and ageni—Moneys spent by agent authorizedly for 
unlawful purpose—Agent, right of, to recover-- 
Indemnity against unlawful acts which are not 
criminal—Sea Customs Act (VIII of 1878), s. 167— 
Acis and omissions specified in section, whether crimes. 

In a suit for an account by a principal against his 
agent for moneys received by the agent from or on 
behalf of the principal, the agent is entitled to 
deduct moneys authorizedly expended by him for 
unlawful purposes out of his principal’s moneys in 
his hands, though the agent may not be able to 
claim such items specifically in a suit instituted by 


him for the recovery of the same. [p. 981, col, 2.] 


Bayntun v. Cattle, (1833) 1 M. & R. 265, relied upon. 

An agent is entitled to indemnity in respect of 
unlawful acts which are not criminal, provided he 
has acted in good faith and without knowledge that 
such acts are unlawful. [ibid.] 

The use of the expressions “offence” and “penalty” 
in s, 1670£ the Sea Customs Act, in respect of the 
acts and omissions specified in that section is not 
itself sufficient to show that such acts or omissions 
are crimes, and whether they are crimes or not would 
depend upon the ordinary criminal law of the land, 
[p. 981, col. 2; p. 982, col. 1.] 

Reg. v. Tyler, (1891) 2 Q. B. 588 at p. 594,61 L. J. 
M. O. 38; 65 L. T. 662; 56 J, P. 118, referred to. | 

Objections to Commissioner's report in a 
suit filed by a commission agent against 
his principal for recovery of the amount 
due to former on foot of the account be- 
tween them. 


Mr. Fatehchand Assudamal, for the 
Plaintiffs, 

Mr. Kewalram Jethanand, for the Defend- 
ants, i 


JUDGMENT. —These are objections 
to ‘the’ Commissioner's report in a suit 
filed by the plaintiffs as commission agents 
for the recovery of the balance of the 
amount due to them on the account. l 

The only objection pressed on behalf of 
the defendants is in respect of certain 
items debited in the account as purchase 
price paid to persons who were the holders 
of customs permits, to enable the plaintiffs 
to export the defendants’ goods on the 
strength of those permits. 

Section 19 of the Sea Customs Act VIII 
of 1878 empowered the Governor-General 
in Council to prohibit either generally 


‘ or from or to any specified port the ex- 


port of any specified articles. These powers 
were amplified by the Import and Export 
of Goods Act XI sf 1916, and enable the 
Governor-General in Council by the issue 
of the requisite notifications to prohibit or 
restrict the export or import of any class 
of goods from any port to any port, and 
from or to any person, or class of persons. 
In “1921 and 1922 a notification issued in 
pursuance of this Act was in force here 
prohibiting the export of certain goods‘ to 
certain ports except under a permit issued 


[88 1. O, 1925] 


by the Customs Authorities in favour of 
any persons to whom such permits may 
be granted. The favoured possessors of 
these permits made a harvest by openly 
. transferring the use of these permits to 
intending exporters on payment to them 
of the so-called purchase price or gratifica- 
tion for their forbearance to export their 
own goods or the goods of their own con- 
stituents, andin lieu thereof to enable the 
intending exporters to export their goods 
under such permtis, all such goods being, 
however, consigned in the pseudo names of 
the holders of the permits. 

The Customs Authorities were aware 
that the permits were being misued, and 
a somewhat peculiarly worded notice dated 
December 3, 1921 (Ex. 38) was put in the 
Customs Office under the signature of the 
Collector of Customs, prohibiting the 
allottees of these permits to transfer their 
ownership in the quantities allotted to them 
without the previous sanction of the Customs 
Collector on pain of their names being 
removed from the list of the shippers to 
whom allotments may be made in future. 
This notice further warned them that 
such transfer would render them liable 
to a. penalty under the Sea Customs Act. 
It is not clear under what authority this 
notice was issued, but it appears to have 
remained a dead letter. 

It is not seriously disputed that the 
payments in question were authorized by 
the defendants. Somie of the so-called pur- 
chases, were made by the defendants them- 
selves, the plaintiffs. being required by 
them to make the necessary payments. 

The defendants say that as these payments 
were made for an object which was unlaw- 
ful and prohibited by Statute, they are, 
therefore, not recoverable either in law 
or in equity. The obvious answer to this 
contention is that this is not a suit for 
recovery of the specific items, and the 
plaintiffs are not seeking the aid of the 
law for their recovery. The defendants 
have admittedly paid large sums of money 
fo the plaintiffs against the account without 
any reservation as to the mode of its 
application, The account consists of items 
paid in respect of lawful objects far exceed- 
ing the amount in suit. The plaintiffs 
have every right to say that they have 
either paid off the disputed items out. of 
the defendants’ fhoney or have validly 
appropriated the defendants’ money towards 
such items and that they are now seek- 
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ing the aid of the Court for the amount due 
in respect of legitimate objects. 

_ It is really the defendants who are seek- 
ing the®aid of the. Court to recover back 
money which has been applied in pay- 
ment of, or appropriated towards items 
which are said to be unlawful. As between 
a principal and an agent in such cases 
the maxim is: “In pari delicto potior est 
conditio defendentis” or as the Pandects 
state: “In pari causa possessor potior haberi 
debet,” It is probably on this principle 
that in a suit for an account by a principal 
against his agent for moneys received by 
the agent from or on behalf of the princi- 
pal, it has been held that an agent is 
entitled to deduct moneys authorizedly ex- 
pended by him for -unlawful purposes: see 
Bayntun v. Cattle (1). 

This defence, therefore, fails in limine. It 
would also appear that the defendants have 
failed to prove that the disputed items are 
irrecoverable i in law. An agent is entitled 
to indemnity against unlawful. acts which 
are not criminal, provided he has acted in. 
good faith, and without knowledge that 
such acts are unlawful; ss. 223, and 224, 
Indian Contract Act. It is not neces- 
sary.for the purposes of this. case to 
cohsider the further question whether the 
rule laid down in s. 224, Indian Contract Act, 
applies to a crime committed by means of 
an innocent agent and which is of a nature 
where the presumption that the agent had 
guilty, knowledge either does not arise or 
is rebutted. 

Reliance has been placed on s. 167 of the 
Sea Customs Act for. the contention that 
the purchases were either criminal or un- 
lawful being prohibited by Statute. This 
contention is again misconceived. 

It is doubtful if the export of goods with- 
out a permit is a crime in itself. The use 
of the expressions “offence” and ‘ ‘penalty” 
in respect of the acts and omissions 
specified in s. 167 of the Sea Customs Act 
is not by itself sufficient to show that such 
acts or omissions are declared as crimes. 
As said by Bowen, L. J. in Reg. v. Tyler (2). 
“There are certain Statutes which do not 
create an imperative and positive duty... 
but which only impose as the result of non- 
compliance with the directions of theStatute, 
a pecuniary loss on the individual who 
does not so comply. In such a case, it 
(1) (1883) LM. & R. 265. $ å 


(2) rn anes 588 at p, 594; 61 L. JM. C. 38; 65 
L. T. 622; 56 J. P. 118, i 
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is not the. intention of the Législature to 
make the disobedience of the law a mis- 
demeanour; iis only the intention that if 
--the. person does not comply wifh the 
directions...he must submit to the penalty. 
In each case itis a question of the con- 
struction of the Act to see if that is what is 
“meant”. ’ l t ; 

A reference to s. 186 and s. 1903 of the 
Act would show that the grouping together 
of a number of heterogenous acts and omis- 
sions in s. 167 of the Act was not intended 
to create new crimes, 
ly provides that the award of any penalty 
by an officer of the Customs would not 
prevent the infliction of any other punish- 
ment under which the person affected 
thereby is liable under any law. Section 
193 again provides that the penalty imposed 
by the Customs Authorities may be recover- 
ed as fine by recourse to a Magistrate, 
but it does‘ not declare it to be a fine. 
Whether the export of goods in contraven- 
tion of s. 167, cl. (8) isa crime or.not would, 
therefore, depend on the ordinary criminal 
law of the land. It is not necessary to 
pursue this point any further as the goods 
have been exported under permits. What 
is, however, complained of in the present 
caseeis not the export without a permit, 
but the alleged improper use of the per- 
_ mits. There is nothing in the notification 
of the Governor-General in Council to pro- 
hibit such use or to declare it unlawful. 
No restriction was imposed on the holder 


of any permit to compel him to export his. 


own goods for sale. It would be conced- 
ed that he could consign goods of his own 
constituent under the permit, and if so, it 
would follow that it was equally open to 
him to allow the goods of the constituent 
of a brother commission agent to be con- 
signed in his own name on payment to him 
of a fixed sum in lieu of or in substitution 
of’ the commission which he might other- 
wise have earned or the profits he might 
have made by sending his own goods. It 
is no doubt regrettable that the Customs 
Authorities should have issued permits to 
a limited number of exporters thereby 
enabling them to demand their own prices 
for the use of their names, and further 
that they should not have carried out their 
intention of striking out the names of such 
allottees who misused their allotment per- 
mits. But there are no grounds for hold- 
tng that this act was either criminal or 
unlawful, .or if the latter, the plaintiffs 
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Section 186 express- . 


(88 I. ©. 1925] 


knew that it-was unlawful. Even if the 
suit. be treated as one for recovery of the 
specific items, this objection fails. 

Both parties are agreed that in view of 
this finding, the Commissioner's report 
should be accepted as correct. The result is 
that there will be a decree for Rs. 2,422-12-6 
with interest at six per cent. per, annum 
from date of suit to payment and costs. The 
Commissioner's fees as claimed by him are 
sanctioned, and should be included as costs, 

PBA, Order accordingly, 

Z. K.. 


MADRAS HIGH COURT. 
Crvin APpgeAaL No. 72 or 1922, 
l November 25, 1924.. 
Present:—Sir Victor Murray Coutts-Trotter, 
KT. Chief Justice, and Mr. Justice 


Srinivasa Iyengar. 
VADDADI KAMARAJ U—PLAINTIFF— 
APPELLANT ; 


i versus i. 
KOCHERLAKOTA VENKATALAKSHMI- 
PATHI AND oTHers—DEFENDANTS— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 6--Hindu 
Law-~ Reversioner—Relinquishment of - reversionary 
right—Bona fide settlement of dispute—Test: 

A Teversioner in expectancy can neither validly 
transfer nor agree to transfer possession of a spes 
successionis. [p. 983, col. 1.] 

Sri Jagannada Raju Garu v. Sri Rajah Prasada Rao, 
29 Ind. Cas. 241; 39 M. 554; 17 M. L. -T. 419; 28 M. L. 
J. 630; (1915) M. W. N. 626, and Ananda Mohan Roy 
v. Gour Mohan Mullick, 74 Ind. Cas. 499; 50 I. A. 239; 
21 A. L. J.°718; 4 P.L. T. 609; (1923) A. I. R. (P. C) 
189; (1923) M. W. N. 803; 45 M, L. J. 617; 25 Bom. L. 
R. 1269; 33 M. L. T. 365; 50 C. 929; 28 C. W. N. 713; 40 
C. L. J.10 (P. CO), followed. 

In considering the question whether a transaction 
between a reversioner and a widow was really a 
relinquishment of a spes successionis ora bona fide 
compromise of disputed rights, the substance of the 


transaction ought to be looked at apart altogether from - 


any-form which might have been given toit. If in 
substance the transaction is found to be only a 
dealing with the spes successionis, then it ‘cannot be 
recognised and cannot form the basis of any binding 
obligation. But if the“substance of the transaction 
is a bona fide settlement between the parties, then, in 
spite of the fact that the same transaction might be 
represented inone of its aspects as a dealing with a 
spes successionis,- it is none-the-less a real compromise 
ofsdisputed rights. [p. 984, col. 2.] i 

Where the effect of a compromise between a Hindu 
widew and a reversioner suing -for declaration of his 
right and invalidity of alefations by her, is.to 
recognise the right set up on behalf of the widow to 
part of the property on the ground that. it is hey 


- 
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absolute property, and hence no part of the property 
inherited by ‘her from her husband at all, the 
transaction is not a mere relinquishment by a re- 
_ versioner of a mere expectancy and must be regarded 
as a bona fide compromise of doubtful disputes and 
is valid and binding. [p. 984, col. 2; p. 985, col. 1.] 

The relinquishment of a reversionary right cannot 
be the consideration for a compromise. But, while a 
man cannot relinquish his reversionary right in given 
properties, he can relinquish: his right to say that the 
properties in dispute form part of the estate to which 
he is the reversioner; he may for good consideration 
admit that the properties never formed part of the 
estate of the person from whom he claims and, there- 
fore, he is not relinquishing his reversionary right to 
that estate but is merely admitting that the properties 
with which the dispute is concerned were not pro- 
perties which formed part of the estate to which he 
was a reversioner. [p. 983, col. 2.] 


Appeal from the decree of the Court of the 
Additional Subordinate Judge, Cocanada, 
in O. S. No. 2 of 1921. 

Messrs. S. Varadachariar and C. Rama 
Rao, for the Appellant, 

Mr. A. Krishnaswami Iyer, for the Re- 
spondents. 
JUDGMENT. 

Coutts-Trotter, O., J.—By s. 6 of 
the Transfer of Property Act it is enacted 
that the chance of an heir-apparent suc- 
ceeding toan estate or other mere possi- 
bility of a like nature cannot be transferred. 
It is, therefore, clear that a reversioner in 
expectancy. cannot validly transfer his spes 
successionis; and that doctrine has been 
-carried by this Court a step further in the 
case reported as Sri Jagannada Raju Garu 
- v. Sri Rajah Prasada Rao (1) that not only 
are transfers of expectancies forbidden 
but that contracts to transfer them, when 
the reversioner enters into possession are 
also forbidden on the ground that, were it not 
so held, the provisions of the Act would be 
rendered entirely nugatory and futile. That 
reasoning of this Court has heen accepted 
‘by the Privy Council in the case of Ananda 
Mohan Roy v. Gour Mohan Mullick (2). In 
the present case the plaintiff brought a suit 
in orderto assert his position as reversioner 
to the estate of oneSubbaraju. He implead- 
ed the widow and various other persons 
who alleged themselyes to be alienees from 
her; and he was confronted with this that 
inthe year 1904 he brought a declaratory 
suit to have his position as reversioner 
to Subbaraju’s estate declared and that 


suit had been settled by a compromise 
(1) 29 Ind. Cas. 241; 39 M. 554: 17 M, L.'T. 419; 28 
M.L. J. 650: (1915) M. W. N. 636. R 
(2) 74 Ing. Cas. 499; 50 I. A, 239; 21 A. L. J. 718; 4 P. 
L. 1. 609; 71923) A. I R.P. O) 189; (1923) M. W. N. 
803; 45 M. L. J. 617; 25 Bom. L. R. 1269; 33 M.L. T. 
- 365; 50 0. 929; 88 O. W, N. 713; 40 O. L. J. 10 (P. O).. 
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anda judgment based on it, the brief effect 
of which was that the plaintiff withdrew 
his claim provided that he was, given cer- 
tain lands,which were in dipute between 
the parties. I intend to guard myself 
from deciding this case on any wider ground 
than, [ think, is absolutely necessary to this 
decision. After the very learned and in- 
structive arguments I have heard, I think 
one may fairly say that the effect of the 
decisions of the Privy Council referred to, 
namely, Amrit Narayan Singh v. Gaya Singh 
(3), Kanhai Lal v. Brij Lal (4) and Ananda 
Mohan Roy v. Gour Mohan Mullick (2), a case 
to which I have already referred draw a 
line of demarcation between the cases and 
show clearly the principle in the light of 
which one is to decide, that is to say, on 
which side of the line a case with a given 
set of facts is tobe decided. The distinc- 


-tion I mean, can be statedin this way cor- 


rectly enough for the purposes of this case; 
that the relinquishment of a reversionary 
right cannot be the consideration for a com- 
promise. But, while a man cannot relin- 
quish his reversionary right in given pro- 
perties, he can relinquish his right to say 
that the properties in dispute form part of 
the estate to which he isthe reversioner: 
he may for good consideration admit that 
the properties never formed part of the 
estate of the person from whom he claims 
and, therefore, he is not relinquishing his 
reversionary right to that estate but is 
merely admitting that the properties with 
which the dispute is concerned were not 
properties which formed part of the estate 
to which he was a reversioner. In order to 
ascertain on which side of the line this 
case falls one has to note the circumstances 
and what the words of the agreement are. 
I need not read the plaint—nothing turns 
on it—-but the defence in the suit of 1904 is 
material. Paragraph 5 of the written state- 
ment alleged that the properties in question 
in both these suits formed the self-acquisi- 
tion of the first defendant and she was 
entitled to alienate it at her pleasure. Then 
with regard to the rest of the property para. 
10 says this:— 

“At the time of his death the first de- 


(3) 441nd. Oas. 408; 45 I. A. 35; 23M. L. T. 149; 98 
C. W., N. 409; 270. L. J. 296; 34 M. L. J. 298: 4 P L. 
W. 221; 16 A. L. J. 265; (1918) M. W. N, 306:7 L.W. 
581; 20 Bom. L. R. 546; 45 O. 590 (P. O). 


(4) 47 Ind. Oas. 207; 40 A. 487; 22 O. W.N. 914; 8 L. 
W. 212, 24 M. L. T. 236; 35M. L. J. 459; 16 4. L.J. 
825; (1918) M. W. N. 709; 280. L. J. 399.5 P. L. W 
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fendant's husband gave the remaining half 
also of the said house-site to the second 
defendant for purposes of dwelling with 
absolute rights. Since then the second 
defendant has been living there with 
family. Later on the second defendant's 
husband built thereon a tiled house which 
at the time of the marriage of the second 
defendant's daughter was given away asa 
katnam (present) to the third defendant.” 

That was the issue that the parties desir- 
éd to dispose of in that suit; and then some 
body intervened and brought them together 
and acompromise was filed in the suit and 
the agreement was as follows :— 

“In respsct of the 4 acres of land * 
+ x together with the various 
fruit trees thereon the defendants shall in 
30 days’ 
registered deed, with the usual recitals, in 
favour ofthe plaintiff in view to the enjoy- 
ment thereof by plaintiff with absolute 
rights and that thereupon the plaintiff shall 
withdraw this suit.” 

That is what he got and it is to be noted 
that he got not merely an admission that 
‘the property was considered to belong to 
him but a conveyance to him from the 
defendants as the defendants were but for 
this agreement the owners of this property. 
It goes on to say “that in case the whole 
of the remaining suit property is enjoyed 
by the defendants with fullrights accord- 
ing to their previous enjoyment, no dispute 
ofany kind will be ever raised by the plaint- 
iff.” Then that is carried out; the compro- 
mise was dated the 9th February 1905 and 
it was recorded on the 20th March. Mean- 
while the parties had executed another 
document—1it is Ex. V in thecase and that 
is what is described asa release of rights 
executed. on the 8th March 1905 to the 
plaintiff., I quite concede that the language 
of this document in places affords consider- 
able scope for an argument of the type 
that has been addressed to us that on its 
true construction if amounts to nothing 
more than a withdrawal of the plaintiff's 
reversionary right. For instance “as in ac- 
cordance with the terms thereof I waived 
my reversionary right to the scheduled pro- 
perty and by way of consideration therefor 
‘the said Pulugartha Mahalakshmanamma 
Garu gave me by document executed this 
day property worth Rs. 1,000 described 
herein below out of what was conveyed to 
‘cher by,*the gift deed, I have hereby re- 

linguished the reversionary right possessed 
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by me afterthe death of the said: Mahalak- 
shamma Garu”. - ETT 

On the whole I think that the true con- 
struction of this document is not that con- 
tended for by the appellant. It seenis to 
me that what he really did was to acknow- 
ledge the claim of the defendants that this 
property in dispute formed no part of the 
estate to which he claimed to be, and per- 
haps was, the reversioner. If that be so 
and it appears to me, looking at all the 
documents, to be the most reasonable con- 
struction having regard .to the terms of 
them, all looked at together, then no ques- 
tion arises because nobody could possibly 
contend that, if that was the real effect of the 
transaction, an agreement come to by this 
manon the basis of such a state of facts 
without giving consideration would be a 
complete estoppel. I; therefore, do not 
propose to consider-other grounds on which 
the same result might be arrived at and 
which have been argued before us, because 
I think, it is enough to dispose of the ap- 
peal. I am ofopinion that this appeal must 
be dismissed with costs. 

Srinivasa Iyengar, J.—I agree in 
the judgment just pronounced by. my. Lord. 
I only wish to add a few words, In all 
such cases when the question arises whe- 
ther the transaction wasreally a relinquish- 
ment of a spes successionis or a bona fide 
compromise of disputed rights, it seems 
to me that the best thing to do would be 
to look at the substance of the transaction 
apart altogether from any form which might 
have been given to it. If in substance the 
transaction is found to be only a dealing 
with the spes successionis, then of course, it 
cannot be recognised and cannot form the 
basis of any binding obligation. But if, 
on the other hand, the substance of the 
transaction is found to be a bona fide settle- 
ment between the parties, then, in spite 
of the fact that the same transaction might 
be represented in one of its aspects as a 
dealing with a spes successionis, it is none- 
theless a real compromise of disputed 
rights. Inthe “present case there seems to 
be really no doubt whatever, having regard 
to all the circumstances and all the docu- 
ments, that what the parties did was to 
recognise the right set up on behalf of the 
widow to part of the property on the / 
ground that it wag ler absolute property} 
and hence no part of the property inherit-). 
ed hy her from het hushand atall and as” 
to the rest of the property to recognise the 
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right claimed by the daughter as under a 
gift. from her father. Itis not possible to 
represent this transaction asin substance 
being a relinquishment by a reversioner of 
“9 mere expectancy. I, therefore, agree that 
the appeal should be dimissed with costs. 

NN: Appeal dismissed, 

Z. K. i 


OUDH JUDICIAL COMMIS- 
_ SIONER’S COURT. 
SEconD CIVIL APPEAL No. 1 oF 1924, 
March 16, 1925. ` 
Present:—Mr. Daniels, J. C. 
Mahant RAM DAS—Derrenpant 
—APPELLANT 
VETSUS 
Babuain BHAGWAN KUNWAR 
AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. ll—Res 
judicata-—F'inding on several issues—Appellate Court, 
judgment of —Subject-matter of suits not identical, 

A finding which is the real ground of the decision 
in a case operates as res judicata even though there 
may have been other issues in the case on which the 
case mighi equally well have been decided, [p. 986, 
col. 1. 

Where a certain issue is treated as material in the 
judgment of an Appellate Court and is decided, the 
ion on the issue operates as res judicata. [p. 986, 
col. 2. . 

A suit for ejectment was dismissed on the finding 
that the plaintiff had no title to the land in respect 
of which he alleged an encroachment and’ that, as a 
matter of fact, there had been no encroachment on the 
plaintiff's rights: 

Held, that the finding with regard to the want of 
title of the plaintiff operated as res judicata in a 
subsequent suit between the parties. [tbid.] | : 

For the application of the rule of res judicata it is 
not necessary that the subject-matter of the two suits 
should be identical. The question is whether the 
issue determined was the same. [ibid.] 

Case-law referredto. _ 

Second appealagainst a decree of the 
Additional Subordinate Judge, Fyzabad, 
dated the 15th November 1923, modifying 
that of the Munsif, Fyzabad, dated the 22nd 
March 1923. 

Mr. H. Husain, for the Appellant. 

Mr. M. Wasim, for the Respondents. | 

_JUDGMENT.—The sole issue in this 
appeal is one of res judicata. [he suit was 
brought by the plaintiffs Babuain Bhagawan 
Kunwar and Thakur Sheo Ratan Singh for 
possession of three plots, kishtwar plots 


Nos. 20, 30 and 31, of which they alleged 
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they had been dispossessed by thé defendant . 
Mahant Ram Das. Their snit has been diš- 
missed as regards plot No.*20 and this 
appeal relates only to the remdining plots 
corresponding to a portion of abadi plot 
No. 291. The Court below finds that the 
question of title to this area is concluded in 
the plaintiffs’ favour by the principle of 
res judicata by reason of a decision- given 
inter partes in a Suit No. 97 of 1910 decid- 
ed by the Munsif of Fyzabad, on 16th 
January 1911 and by the District Judge on 
appeal on 29th April 1911. 

That suit was also a suit for recovery of 
a small area out of abadi plots Nos. 289 and 
291. The plaintiff in that suit-was Mahant 
Thakur Das, the predecessor of the present 
appellant. The defendant was Thakur 
Sheo Ratan Singh who is the second plaint- 
if in this ease. Mahant Thakur Daé’s claim 
was that he was ownerin possession: of abadi 
plots Nos. 289 and 291.by reason of a pur- 
chase ata Court sale, and that the defend- 
ant had disposséssed him by constructing 
shortly before the suit two latrihes on plot 
No, 289 and one latrine on plot No. 291. 
The defence of Thakur Sheo Ratan Singh 
was that the plots in dispute were jot 
included in the plaintiff's purchase at all 
but that he himself had purchaséd fhem 
and become the owner of them. He further 
alleged that the two latrines on No. 289 
were old and that no latrine atall had been 
constructed on plot No, 291. On these 
findings the suit was dismissed and an ap- 
peal by Mahant Thakur Das to the District 
Judge was also dismissed. Three poirits 
have been argued by the appellant beforé 


me. 

(1) That the finding on title in thé pre- 
vious suit does not operate as res judicata. 

(2) That even if it is res judicata it 
operates only as regards the actual area in 
dispute in the previous case, namely, the 
area on which the latrines wére allégéd to 
have been constructed. 
- (3) That in any case thé principle of rés 
judicata can only operate in favour of. the 
second plaintiff, and, therefore, the question 
of title must be tried out on the merits -ag 
between the appellant and the first plaintiff, 

On the first point the appelldnt’s argu. 
ment is thatas no latrine was constructed 
on plot No. 291 which is thé plof in dis- 
pute in this appeal, there had been nd én- 
croachment on the rights of the, plaintiff ia 
the former suit and, therefore, the plaintiff 
had no cause of action, The “finding: on 
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=. -title, according to. him, was unnecessary for 
the decision of the suit and can, therefore, 
be ignored. He relies on the principle laid 
down in Shib Charan Lal v. Raghu Nath 
(1), that where two findings have been 
‘arrived at one of which logically has prior- 
ity over the other that finding alone forms 
‘the basis of the decree and can alone 
operate as res judicata. In this case it 
g difficult to say that either finding arrived 
at has logical priority over the other. A 
finding that there had been no encroach- 
ment on the plaintiff's rights might have 
been sufficient for the dismissal of the 
plaintiff's suit, but so also was a finding 
‘that the plaintiff had no title to the land 
in respect of which he alleged an encroach- 
‘ment. If the plaintiff had’no title to the 
land which he claimed, then obviously he 
could have no cause of action and it was 
immaterial whether any encroachment was 
made or not. Even in Shib Charan Lal v. 
Raghu Nath (1), it was recognised that there 


might bemore than one finding which would - 
The present case. 


operate as res judicata, ine > 
is governed by another principle, laid down 
‘by ‘this Court in Parmeshar Din V. Debi 
Prasad (2), namely, that the finding which 
ig the real ground of decision in the case 
operates as res judicata even though there 
; may have been other issues on which the 
case might equally well have been desided. 
Here it is quite clear on reading the judg- 
ments of the two Courts and particularly 
the judgment of the Appellate Court, 
which is the operative judgment, that the 
case was actually decided on the ques- 
tion of ‘title and not on the ground that 
there had been no encroachment. The 
learned Judge says the principal issue is 
whether the land in suit is owned and 
- -possessed by the plaintifi-appellant. He 

- proceeds to discuss that issue, at great 
length, and though in connection with it 
he remarks incidentally that at the Amin's 
inspection no latrine was found on plot 
No. 291; he goes on to say that what he 
has to decide is whether the learned Munsif 
is right in his finding as to the extent 
of the area purchased by the predecessor 
of the present plaintiff. He comes to the 
conclusion that the Munsif was perfectly 
right in holding that that purchase in- 
cluded plot No. 291 and that the predecessor 
of the present appellant was trying to take 


s e (2) 174.174, A. W.N. (1895) 47; 8 Ind. Dec, (N. s:) 
Po 48 Ind, Cas. 386; 5 O. L. J. 647. 
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' advantage of the loose description of boun- 


. Pat. L. R. 193 (P. 0). ` 
Jur. 121;.3 Ind, Dec. (N. s.) 152 (P. O3). 
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daries in the mortgage-deed and sale certifi- 
cate to claim land that does not belong to 
him. It is on these findings and not on 
any question of whether there had been 
any encroachment or not.that he dismissed 
the plaintiffs appeal. That finding, there- 
fore, clearly operates as res judicata. If’. 
any further support is necessary for this 
proposition it may be found in the recent 
judgment of their Lordships of the Privy 
Council in Midnapur Zamindary Co. v. 
Naresh Narayan Roy (3), where their Lord- 
ships say : 

“An issue.is ves judicata where the judg- 
ment of the Appellate Court shows that the 
issue was treated as material and was de- 
cided.” 


I now come to the second plea. It is 
now well-established that it is not necessary 
to the application of the rule of res judicata 
that the subject-matter of the two suits 
should have been identical. This was laid 
down by the Privy Council in Raja of 
Pittapur v. Buchi Sitayya (4). The ques- 
tion is whether the issue determined was 
the same. The appellant places great 
reliance on an expression in the judgment 
of the Munsif in the former case that it was 
not necessary to determine the exact boun- 
daries between the land purchased by the 
defendant.and that purchased by the plaint- 
iff. It was, however, necessary to determine © 
as between the parties the title tothe entire’ 
area marked G and H in the plain attached 
to the Amin’s report in the former case. The 
title tothe whole of these areas depended 
on the same title-deed and it was impossi- 
ble to separate the title to the particular 
area alleged to be occupied by the latrine 
from the title to the remainder of the plot. 
The title to this entire area was found by 
both Courts in favour of the present re- 
spondent. These areas, as the learned Judge 
finds, correspond to the plots Nos. 30 and 31 
in dispute in the present case. The issue 
was, therefore, the same in the previous 


. suit asin the present suit and the finding 


of res judicata operates in respect of the 
entire area now claimed. ; 
The third plea was not raised in either of 


(3) 80 Ind. Cas. 827; 51 I. A. 293; (1924) A. L R. 
(P. 0.) 144; 26 Bom. L. R. 651; 47 M. L. d. 23; 51 O. 631: 


: $5 M. L. T. 16% (1994) MW. N. 723; 29 O. WAN, 34: 


20 ki. W. 770; L. R. 5 A, (P. O} 137; 23 A. Wy. J. 76; 3 


(4) d2 I. A. 16; 8 M. 219; 4 Sar. P. C. J. 598; 9 Ind, 


+ 
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the Courts below and it is impossible now 
to entertain it. 
= The two plaintiffs purchased jointly under 
the same sale-deed and if the sale-deed 
conferred a good title on one of them it 
conferred a good title on both, A 

.The appeal, therefore, fails and itis ac- 
cordingly dismissed with costs, 

LK. Appeal dismissed. 


| eta enn ed 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 122 
oF 1924. | 
l l April 20, 1925. 

Present:— Justice Sir B. K. Mullick, Kr., 
-~ and Mr. Justice Ross. ` 
DULHIN. BINODINI DEBI—PETITIONER 

To ~~ APPELLANT 


versus l 
PARMESHWAR DAYAL SINGH— 


AND OTHERS—OBJECTORS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. IX, r. 18— 
Ex parte decree passed against minor—Negligence of 
guardian—Minor, whether: can apply -to set aside 

' decree. ; : 

The Courts in India will allow a minor to intervene 
for the purpose of setting aside an ex parte decree 
passed against him provided he can show negligence 
on the part of his guardian in the conduct of the 
suit, [p. 988, col. 2.]. 


Appeal from an order of the Subordinate - 


Judge, Daltonganj, dated the 22nd Feb- 
ruary 1924. 


Mr. Parmeshwar Dayal, for the Appel- ` 


lant. 

Mr. Kartlaspati, for the Respondents, 

Uf JUDGMENT. © 

Mullick, J.—On the 24th March 1924 
Parmesliwar Dayal and others brought a 
suit against Surendra Bakhsh Ral through 


his guardian, the manager of the encumber- 


ed estates, fora declaration that- certain 
entries in the Settlement Record regarding 
the jungle and other lands of Mauza Saimria 
were incorrect. Surendra Bakhsh Rai died 
shortly afterwards and his widow Dulhin 


Binodini Debi was substitWted in his place. 


on the 7th July 1922. The -written state- 
ment was filed by the defendant on the 6th 
December 1922. Issues.were framed on the 
5th January 1923 and on the Sth February 
1923 an application was’ made to°ethe Sub- 
ordinate Judge for permission to call fot 
certain papers which had been filed with 
the record of case No. 32 of 1919 which was 


DULHIN BINODINI DEBI V. PARMESHWAR DAYAL SINGH, 


987. 


then pending-in appeal before the Judicial 
Commissioner of Chota Nagpur.. The re- 


.cordand the papers were not produced and 


finally on -phe 28th August 1923 the suit 
was decreed ex parte against the defend- 
ant, 

An application was then made under O. 
IX, r. 13 of the C. P. C. for the restoration of 
the case; but the Subordinate Judge on the 


22nd February 1924 found that sufficient 


cause had not been shown by the appellant 
and the application was dismissed; hence 
this appeal before us. ; 


'.. Itisto beobserved that on the 8th April 


1924 the estate came out of the Court of 
Wards and Srimati Binodini Debi thereafter 
became entitled to conduct the litigation 
herself. ; 

Now the first question is whether there 
was infact sufficientcause for the manager's 
failure on the 28th August 1923. In.order 
to determine this point it is necessary to 
refer shortly to Suit No. 32 of 1919 which 
was decided by the Subordinate Judge on’ 
the 18th July 1921. That suit was institu-- 
ted by Surendra Bakhsh Rai against Brij 
Behari Saran, Lakhi Koer, Parmeshwar 
Dayal-and others. It was there alleged that 
certain lands on the boundary between 
Mauza Simaria and Mauza Donda had been 
wrongly included within the boundaries 
of Mauza Donda and the plaintiff claimed 
a declaration of his title and recovery . 
of possession. He succeeded in the -Court 
of the Subordinate Judge and -also in the 
Court of the Judicial Commissioner of 
Ranchi who dismissed the appeal on the 
2ist May 1923. Therefore at the time when 
the defendant in the suit, with which the 
appeal now before us is concerned, made 
his application for the production of the 
documents the record of Suit No, 32 of 1919 
was stillin the Court of. the Judicial Com- 
missioner. It was subsequently sent to the 
High Court in consequence of a second 
appeal having been preferred and on the 
28th August 1923 one of the reasons:given 
by the manager for his failure to produce 
the documents was that the record had 
been sent tothe Paper Book Department 
of the High Court and, theréfore, the: docu- 
ments which were required by him were 
not available. Jt is quite clear that the 
manager would have had sufficient time to 
produce the documents if he had been 
diligent. In the first place, heshould have 
taken copies of the documents beforé the 
record in Suit No. 32 of 1919 left the Court | 
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of the Subordinate Judge of Daltonganj. In 
the second place he had time to take copies 
in the Court of the Judicial Commissioner 
and there was no reason except procrasti- 
‘nation for his failure to produce them on 
the 28th August 1923, when his case was 
taken up by the Subordinate Judge. Itis 
said that a law agent called Parasnath Lal 
sent a Tahsildar several times to obtain 
the copies and each time the Tahsildar 
-came back and reported that he was unable 
to-get the copies. The Tahsildar has not 
been examined and all that can be gathered 
from Parasnatlhi's évidence is that both he 
und his superiors seriousiy neglected the 
interests of the ward. That was the view 
öf the Subordinate Judge who refused to 
restore the suit and I think upon the evi- 
derice before us it was fully justified. 

The question then is whether in the cir- 
ciimstance the ward was entitled to any 
relief. I think the authorities are clear 
that she was. As early as Kesho Pershad 
y. Hirday Narain (1), it was held that an 
application for restoration was maintainable 
by a minor against whom by reason of the 
puardian’s neglect an ex parte decree had 
been passed. It was held that such negli- 
fence was sufficient cause for his non-ap- 
pearance. Later the law was fully con- 
gidered in Lalla Sheo Churn Lal v. Ram 
Nandan Dobey (2). There the question was 
Whether a suit lay and it was held that a 
minor was competent to sue to set aside a 
decree in respect of which there had been 
wross negligence on the part of his guardian. 
To the same effect is Cursandas Natha v. 
Ladkavahu (3) and Parmeswart Pershad 
Narayan Singh v. Sheo Datt kai (4). In 
Raghubar Dyal Sahu v. Bhikya Lal Misser 
(5): the question .was whether a suit lay by 
reason of the guardian’s negligence and the 
léstned Judges, while holding that the 
ptactice of the English Courts was to re-open 
the proceedings in the original suit by 


ihotion, were of opinion that in India a . 


Separate suit would not lie except on the 
Bround of fraud or collusion. At the same 
time the learned Judges expressed the view 
that the minor could avail himself of the 
procedure for setting aside ex parte decrees 
br for review. The law, therefore, seems to 
We settled that acting upon the principles 


(1) 60. L. R. 68. 

(2) 22C 8; 111nd. Dec. (N. 8.) 7. 

3)° 19 B. 571; 10 Ind. Dec. (N. 8.) 381, 
ts) 6.8.. L. J. 448. - 
{5y 190. 69; 6 Ind’ Deê. (nN. 8.) 48, 
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of justice, equity arid good conscience, the 
Courts here will allow a minor to intervene 
for the purpose, of sétting aside an ex parte 
decree provided hè can show negligence on 
the part of his guardian in the conduct of 
the suit. 2. 4 Le 

Here it is quite clear that there was negli- 
gence. It is contended on behalf of the 
respondent that there might not have been 
negligence, and that the manager might 
have been under the honest belief that he 
had no case and that for that reason’ he 
did not produce either the documentary or- 
oral evidence. ‘The fact, however, that the 
written statement in this. case -was not filed. 
till it had been approved by the Legal Re- 
membrancer to the Government and that 
on the 28th August, 1923, the manager made 
strenuous efforts to.get the suit adjourned 
in order toobtain the necessary evidence, 
clearly shows that far from thinking that 
he had no case he.was anxious to contest it 
to the end, Unfortunately he had been 
dilatory and negligent and the defendant 
is entitled to have the decree set aside and 
the case restored forre-trial. sis, gat 

The result is that the appeal is decreed 
with costs arid it is diretted that the cise 
be restored to the file, of. the Subordinate 
Judge and be disposed of according to law. 

Ross, J.—I agree. 


Z. K. Case remanded. 


RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPLICATION 
No. 2 or 1925. 
February 11, 1925. 
Present:—Mr. Justice Carr and 
.Mr. Justice Brown. 
MAUNG THA DIN—-APPELLANT 
VETSUS 


DAW PAW-—ReEsPonDENT, . 

Civil Procedure Code (Act V of 1908), O. XLIV, 7. 
1—Application foreleave to appeal as pauper, when 
can be entértained—Appellate Court, duty of —Recéord; 
whether can be looked at, pica 

The proviso to r. Toft O. XLIV of the O: P. C. isd - 
necessary safeguard introduced, by the Legislature, for 
the benefit, of litigants, who find themselves opposed 
by paupers, and is apt to be overlooked. A right of 
appeal as a pauper is, very distinctly limited: It is 
Rot sufficient for the applicant to show that he is.a 
papper. The Court must be satisfied from a, pernsal 
of the judgment and. decree that there is.gomething 


wrong with the decree. If the fudgment and the 
e 
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application cannot be entertained and it is not open to 
the Appellate Court to consider whether the judgment 
is justified by the record. 


Appeal against the judgment and decree 
of the High Court on Original Side, in C. 
R. No. 203 of 1924. i 
“Mr. Ba Thein, for the Appellant. 

ORDER.—The' applicant Maung Tha 
Din’ filed’a suit on the Original Side of 
this Oourtin which he claimed to be the 
adopted son of respondent Daw Paw and 
one U Tu, deceased, and that he was en- 
titled to a quarter share of the estate of 
U Tu. The ‘adoption of the applicant was 
denied and was held by the Trial Court 
not to have been proved.’ Various other 
questions were raised, but it is not neces- 
sary to consider them now. The applicant 
has applied to be allowed to appeal in 
forma pauperis and the question now is 
whether that application should be rejected 
under the provisions of the proviso to 
r. 20£0, XLIV of the C. P. C. We have read 
the judgment and decree and can see no 
reason for supposing that the decree dis- 
missing the suit was wrong. The question 
of the adoption was largely a question 
of fact. It has been considered at length 
by the learned Trial Judge and the reasons 
given in the judgment for holding the 
plaintiff not to have been adopted appear 
fo’ us entirely sound. We have been asked 
to réfer to the record of the evidence 
before deciding whether to reject the ap- 


plication. But-the provisions of the pro- - 


viso to r. lare very clear. That proviso 
lays down “the Court shall reject the ap- 
plication unless, upon a perusal thereof and 
of the judgment and decree appealed from, 
it sees reason to think that the decree is 
contrary to law or to some usage having 
the force of law, or is otherwise erroneous 
or unjust.” It is aftera perusal only of 
the application and the judgment and 
decree that the Court must come to a deci- 
sion under this proviso, aud unless upon 
such perusal there is reason to think that 
the decree is wrong, it has no option but 
to reject the application. The provisions 
of the rule are mandatory, and give the 
Court no discretionary power. In consider- 
ing an appeal under r, 11 of O. XLI, the 
Court may call for the record ifit thinks 
fit todo so. Rule 1of0. XLIV gives thè 
Court no puch option. As pointed out in 
the case of Sakubai‘v. Ganpat Ramkrishna 
(1), this proviso is a necessary safeguard 
(1) 28 B. 451; 6 Bom. L.. R.442, 
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introduced by the Legislature for the benefit 
of litigants who find themselves opposed 
by paupers, and is apt to be overlooked: 
The rightseof an appeal as a pauper are 
very distinctly limited. ‘It isnot sufficient: 
for the applicantto show that he is a pauper. 


"The Court must be satisfied from a perusal 


of the judgment arid decree that there 
is something wrong’ with the decree. If 
the judgment and the decree are on the 
face of them unexceptionable, the applica- 
tion cannot be entertained and it is Hot 
open to the Appellate Court to consider 
whether the judgment is justified -by'ihe 
record. It isonly on the payment of Court- 
fees that an appellant can claim the full 
rights of appeal. He cannot claim the 
special privileges of O. XLIV unless the 
conditions of the proviso to r.1 are satis- 
fied. In the present case there is no reason 
whatever appearing in the judgment “for 
supposing that the finding against the adop- 
tion was wrong. And if the adoption was 
not proved then the decree dismissing the 
suit was clearly correct. We have, theré- 
fore, no option to apply the mandatory 
provision to the proviso tor. 1 of O. XLIV, 
of the O, P. ©. We reject the ‘application. 


Z. K. Application rejected., 





PATNA HIGH COURT. 
Cryin Reviston No. 502 or- 1924, 
March 3, 1925. 

Present :—Mr. Justice Ross. 
ASHARFI DHIMAR—PETITIONER 


VETSUS 
MUHAMMAD DINDALAL—Opposrrx 
PARTY. i 
Bengal Tenancy Act (VIII of 1885), s. 174—A pplia 
cation to set aside sale—Money deposited on separate 
chalans in favour of decree-holder and auctton-piuira 
chaser—Money not properly distributed between decréé- 
holder and auction-purchaser, effect of—Sale set aside 
—Appeal, whether lres— Revision—Interference by 
High Court. 
Where a sale is set aside under the provisions of 
s. 174 of the Bengal Tenancy Act no appeal lies at the 
instance of the auction-purchaser against- an` order 
setting aside the sale. [p. 990, col. 2.] 
Where, however, an appeal is preferred against such 
order and is entertained by the Appellate Court and 
the order is set aside in appeal, the High Court wit! 
not interfere-in revision unless it is convinced. that the 
ea the Appellate Court is wrong on the merits, 
101204. « 4 
There is no rule requiring that a deposit uitder s. 174 
of the Bengal Tenancy Act must be madé‘by twg 
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separate chalans infavour ofthe decree-holder and 
the auction-purchaser.- Where, therefore, the total 
amount of the deposit made by the judgment-debtor i is 
in accordance with the requirements o& the section the 
mere fact that the deposit is made on two chalans, one 
in favour of the decree-holder and the other in favour 
of the auction-purchaser and that the amount de- 
posited on the chalan in favour of the decree-holder 
is slightly in excess and the amount deposited on the 
chalan in favour of the auction-purchaser is slightly 
less than the respective amounts due to the decree- 
holder. and the auction-purchaser, will not affect the 
Bag ability of the application to set aside the sale. 
ibid 

Appeal from an -order of the District 

Judge, Darbhanga, dated the 30th of June 


1924. 


Messrs. Murari Prasad and Anirudhji 
Burman, for the Petitioner. 

Mr. Saiyid Alt Kham, for 
Party: 


JUDGMENT. —On the 16th of Feb- 
ruary 1924 a sale was held in execution of 
a decree for rent and the holding was 
purchased by the opposite party for Rs. 76. 
On the 13th of March 1924 the peti- 
tionér deposited in Court Rs. 59-0-6 under 


the O pposite 


two chalans, the first in favour of the deeree- 


holder showing, in its, original form, the 
deposit of Rs. 55-0-6 and the second in 
favour of the auction-purchaser showing, 
in its original form, the deposit of Rs. 4. 
The total amount deposited was, therefore, 
Rs. 59-0-6. The amount of the decree was 
Rs. 55-0:6 and the compensation due to 
the auction-purchaser was Rs. 3-12-0. The 


chalans were subsequently altered, by what 


authority 1t does not appear with the result 
that the deeree-holder’s chalan became one 
of Rs. 55-8-6 and the auction-purchaser's 
chalan one of Rs. 3-8-0, annas 8 having been 
transferred . apparently from the latter 
to the former. With these chalans the 
| petitioner filed an application before the 
Court stating that ‘he had to pay the 
amount of the decree and compensation and 
prayed that the chalans might be passed and 
the sale be set aside. On that day the Court 
ordered chalans to issue to the judgment- 
debtor for depositing the decree money and 
costs with compensation as prayed for. On 
the 24th of March the order passed by the 


= Munsif was that the decree money and costs 


with compensation had been deposited 
under chalans specified and that the sale 
should be set aside and the case dismissed 
on full satisfaction. Subsequently if was 


brought to the notice of the Court by ‘the - 


office tfat although the total amount due 
by the petitioner had been deposited; in 
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fact. the distribution according to the 
chalans in their final forms was incorrect, 
too much having been deposited in favour 
of the decree-holder and 4-annas too little 
in favour of the auction-purchaser. The 


- Court then ordered on the 3lst of March 


1924, that is beyond the period of limita- 
tion prescribed by s. 174 of the Bengal 
Tenancy Act, that 8 annas deposited under 


the decree holder’ s chalan should betrans- 


ferred to the auction-purchaser. The auc- 
tion- purchaser appealed to the District 
Judge against the order setting aside the 
sale and the learned District Judge has 


‘ordered an enquiry to be made into thealtera- 


tion in the chalans and has directed that, if 
as the result of the enquiry the Munsif finds 


‘that the judgment-debtor was responsible 


for the alteration then the sale must stand: 
but if he finds that there has been fraud 
committed then he is at liberty to pass final 
order in the’ case on the merits as mould 


‘seemto him fit and proper. 


The first point taken in tbis apolication 


by the judgment-debtor is that no appeal . 


lay at the instance of the auction-purchaser 
to the District Judge. This contention ‘is 
established by authority and is’ conceded 
by the learned Vakil for the opposite 
party. He contends, however, that if he 
succeeds: on the merits, this is not the 
case in which the Court should exercise its 
jurisdiction in revision, evenif no appeal 
lay to the District Judge. ‘This is a well- 
recognized principle and it.is, therefore; 
necessary to look atthe merits of the case, 
Onthe merits the contention on behalf of 
the petitioner is that the Court had accepted 
the deposit and set aside the sale and the 
money deposited was in-fact more than 
sufficient to meet the requirements of s. 174; 
and it was for the Court to distribute the 
dues between the decree-holder and “the 
auction-purchaser. Itis pointed out that 


there is-no rule requiring deposit to be made 


by two separate chalans, and that the fact 
that the distribution actually made in the 
two chalans was slightly erroneous cannot 
affect the title ef the depositer to have the 
sale set aside, when in fact the full amount 
due had been paid; and that it was for the - 
office of the Executing Court to make the 
proper distribution between the parties. . 

' The argument on behalf of the, opposite: 
party is that the judggent-debtos chose to 
make the deposit by two chalans and took 
the risk of- error; that the deposit must be 
made in a form which makes the money 


i 
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immediately available to the person for 
whose benefit the deposit .is made; and 
that the action of the learned . Munsit 
in re-distributing the deposit after the 
period of limitation amounts to extend- 
ing the time which he had no juris 
diction to do.. Now the authorities that 
were cited for the proposition that the 
deposit must be made in a form imme- 
diately available have no application 
on their facts to the facts of the pre- 
sent case. The .money was in Court 
and was immediately available; and the 
fact that some clerical process had io 
be gone through inthe Court before the 
auction-purchaser could get his 4-annas 
does not bring the case within the princi- 
ple of the decisions referred to of which 
the principal was Rahim Bux v. Nundo 
Nor, in my opinion, was 
time extended by the order of the 31st of 
March. The money was already in Court 
and the transfer 
chalan to the other was merely a clerical 
matter which had nothing to do, with the 
extension of time. The deposit was made 
within the time limited by law and the 
fact that some action had to be taken in 
the office to make the proper amount 
available to the auction-purchaser cannot, 
in my opinion, be treated as an extention 
of time. Apparently theoffice of the Ex- 
ecuting Court was in error and the judg- 
ment-debtor was misled as to the exact 
sums payable to the decree-holder and to the 
auction-purchaser respectively. But he had 
deposited the full amount required by 
law and his deposit had been accept- 
ed-and the sale has properly been set 
aside. 

The order of the 24th of March setting 
aside the sale was, in my opinion, a proper 
order and as no appeal lay at the instance of 
the auction-purchaser from that order, that 
order must be restored, The result is that 
the decision of the learned District Judge 
must be set aside and the order of the 
Munsif: setting aside the sale restored. 
The petitioner is entitled to the costs 
of this application; hearing-fee one gold 
mohur. Order set aside, 


Z, K. 
(1) 14 ©. 321; 7 Ind. Dee. (x. 8.) 213. 
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of 8annas from one 


all, 


böl 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CivgL Revision No. 59 oF 1925. 
May 14,1925. £ 
Present:—Mr. Simpson, A. J. C. 
SHUK RU—PLAINTIFF—ÅPPLICANT 
l ,  VErTSuUsS: 
FARZAND ALI—DEFENDANT— OPPOSITE 
l PARTY. ; 


Civil Procedure Code (Act V of 1908), O. VII, r. 10— 
Finding that Court has no jurisdiciion to try sutt—- 


Return of plaint—Procedure—Court, whether can try - 


suit on merits. , MAN 

Where a Court decides that it has no jurisdiction 
to entertain a suit, the proper course for it is to 
return the plaint for presentation to the. proper 
Court, and not to proceed to decide the suit on the 
merits on the other issues. ; 

Civil revision against the decree of the 
Subordinate Judge, Bara Banki, dated the 
20th February 1925. ; | 

Mr. S. M. Ahmad, for the Applicant. _ 
“Mr. Khaliquezaman, for the Opposite 


Party. 


ORDER.—This is a civil revision. 
The applicant was plaintiff in the Small 
Cause Court of Bara Banki. He brought a. - 
suit to recover the sum of Rs, 200 as 


‘damages, because the defendant, being a 


servant of the thekedar of the village, had 
prevented him from growing water-nuts in 
a tank whichhe had takenon rent for the 
purpose of growing these nuts. The ‘de- 
fendant ‘filed a written statement in which, 
in para. 11 he pointed:out that the suit ought 
to have been brought in the Revenue Court. 


The learned Judge framed an issue on this 
point, but he also framed the other issues 


arising in the suit and he decided them 
On the issue of jurisdiction he decided 
that he had no jurisdiction, nevertheless he 
proceeded to make a decree dismissing the 
plaintiffs suit. As plaintiff points out in 


the present application, the proper course 


for the learned Judge to adopt was to 
return the plaint to him for presentation 
to the proper Court. The defendant, who 


is present to-day, does not dispute this 


proposition, but merely claims that he 


-ought not to be saddled with plaintiff's costs 
seeing that he raised the objection at the 


proper time. Iset aside the judgment and 
decree of the learned Judge of the Small 
Cause Court as having been made without 
jurisdiction ina case which could not be 
tried in his Court, and I direct-him to 
return the plaint for presentation: to the 
proper Court. There will be no-order as tc ° 
costs.. J 


6 
Z, K, Decree set aside, < 


999 MAUNG PO SHEIN V. MAUNG PO KIN, 


RANGOON HIGH COURT. | 
Frast CivIL Appear No. 196 or 1924. 
4 February 9, 1925. 
Preseni:—Mr, Justice Carreand 
Mr. Justice Brown. 
MAUNG PO SHEIN— APPELLANT 
da versus 
_ MAUNG-PO KIN—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XLI,r. 6, 
O. XLV, r. 18—Appeal to Privy Council—-Stay of 
aes ETORT urisdiction of High 

Duri. ` 

Order XLI of the ©. P. O. applies only to appeals 
from original decrees, but by virtue of the provisions 
of O. XLII it is also made applicable to second 
appeals.: It has-no application to appeals to the 
King in Council. In the course of such an appeal 
the powers with regard to the stay of execution or the 
taking of security from the respondent are specifically 
laid down in r. 13 of O. XLV of the O. P. C. Under 
that rule the High Oourt may allow the decree 
appealed from to be executed taking such security 
from the respondent as it thinks fit for the due 
performance ‘of any order which His Majesty in 
Council may make on the appeal. The provisions of 
this rule are alone meant to govern any question 
regarding the execution of a decree under appeal to 
His Majesty in Council and the provisions of r. 6 of 
O. XLI of the O. P. ©. have no application to such 
a case. 

Appeal from an ‘order of the District 
Court, Myaungmya,in C. E. No. 18 of 1924. 

Mr. Das, forthe Appellant. 

Mr. Leach, for the Respondent. 


JUDGMENT.—The appellant sued 
the -responderit for the recovery of certain 
immoveable properties in the District 
Court of Myaungmya. The suit was dis- 
missed by the Trial Court but was decreed 
by this Court on appeal, The respondent 
has now obtained leave to appeal against 
the decree of this Court to the Privy Coun- 
cil-" Meanwhile, possession of the land in 
disputé or a portion of the land in dispute 
has been made over to the appellant. The 
respondent in the making over of this land 
applied ‘to the District Court under the 
provisions of r.6 of O. XLI of the C. P. C., 


| a te 


16 order it.did, and, in our opinion, this 
contention must’ be upheld. Order XLI, C. 
P. C., is headed “ Appeals from original 
decrees” and lays down rules for the pro- 
cedure to bé adopted in case of such appeals 
and for*applications for stay of execution 
pending the appeal or the giving of security 
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by the appellant for restitution of pro- 
perty. Inthe case of second appeal itis 
provided by O. XLII that the rules of 
O. XLI shall apply; but there is no 
such provision in O. XLV with regard 
to appeals to the King in Council. On the 
tontrary, the powers with regard to stay of 
execution, or- the taking of security from 
the respondent are specifically laid down 
in r. 13 of the Order. Under that rule the 
Court may allow the decree appealed from 
to be executed, taking such security from 
the respondent asthe Court thinks fit-for 
the due performance of any order which 
His Majesty in Council may make on the 
appeal; It seems to us quite clear that the 
provisions of this rule are meant entirely to 
govern all questions regarding the execu- 
tion of the decree under appeal before His 
Majesty in Council and that the provisions 
of r. 6, of O. XLI have no application, and 
the proper Court to deal with the matter is 
not the Original Court, but this Court. The | 
decree in question was passed by this Court 
and not by the Original Court and we agree 
with the language expressed in the case of 
Ram Bahadur v. Radha Krishen Chanderjt - 
(1) that in such circumstances the “Court” 
means the High Court. The District Court 
was, therefore, acting without jurisdiction 
in passing the order it did. It has been 
contended on behalf of the respondent that 


mo appeal lies against the order and the 


appellant himself would appear to have 
been doubtful on this point as he originally 
drew up hig memorandum of appeal in the 
alternative as an appeal or revision and 
gave in his grounds of appeal reasons for 
interference in revision, but as in Ram 
Bahadur’s case (1), the matter is not of 
importance, as the order, being passed 
without jurisdiction, is one which we shall 
be justified in setting aside in revision. 
We set aside the order of the District 
Court requiring the decree-holder to furnish 
security. The respondent will pay the 
appellant’s costs of this appeal. Advocate’s 
fees five gold mohurs. ` 
Ke ~“ Order set aside. 


e 
(1) 42 Ind. Cas. 835; 3 Pat. L. J. 40; (1917) Pat, 285; 
3 P. L. W. 222. - 
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PATNA HIGH COURT. 
-MISCELLANEOUS CRiminaL Case No. 78 
' or 1924. 
October 20, 1924. 
Present:—Mr,. Justice Kulwant Sahay. 
SHEHODHARI RAI—Psrrrioxer 


VETSUS . 
JHINGUR RAI AND OTHERS—OPPOS!TE 
Panty 

Criminal Procedure Code (Act V of 1898), s. 536— 
Transfer öf case—Magistrate making remarks adverse 
to prosecution, whether ground for transfer—Person at 


whose instance prosecution started, whether can apply 
for transfer. 

That in the course of the examination of the pro- 
secution witnesses the Magistrate trying the case has 
made observations which go to show that he is not 
favourable to the prosecution is a sufficient ground for 
„the transfer of the case to the Court of another Magis- 
trate. [p. 993, cols. 1 & 2] i 

A person at whose instance a criminal case is lodged 
is a party interested within the meaning of cl. (3) of 
s. 526 ofthe Cr. P.C., andis entitled to apply for 
transfer of the cass, but his rights are subordinate 
to those of the Crown; in other words, if the Public 
Prosacutor or the person who is conducting the pro- 
secution on behalf of the Crown is unwilling to have 
the cas2 transferred, ths parson at whose instance the 
case was started has no power to get the case trans- 
ferred. |p. 994, col. 1.) 


Mr. P. C. Rai, for the Petitioner. 
Messrs, R. T. N. Sahat and B. P. Varma, 
for the Opposite Party. 


JUDG MENT.--The petitioner lodged 
as information at the Dumraon Police Sia- 
tion charging the opposite party with having 
been members of an unlawful assembly 
and with having forcibly looted the crops 
of the petitioner which were being con- 
veyed from the fields to his kalihan. They 
were also charged with having caused 
hurt to several persons of the: petitioner's 
party in the course of the loot of the 
crops. The Police investigated the case 
and submitted a charge sheet against the 
opposite party under ss. 147 and 379, 
Indian Penal Code, and the opposite party 
are being tried before the Suh-Divisional 
Magistrate of Buxar. The present applica- 
tion is made on behalf of the petitioner 
for transfer of the case from the file of 
the Sub-Divisional Magistrate of Buxar on 
the ground that during ethe course of the 
trial the Magistrate has made certain ob- 
servations which have led the petitioner 
to apprehend that he will not get a fair 
trial in the Court of the Sub-Divisional 
Magistrate. It appears that in, the course 
of the examination of the prosecution wit- 
nesees the learned. Sub- Divisional Magis- 
trate made certain observations which went 


83 





+ 


to show that he was not favourable to.the 
prosecution. For instance when one of the 
witnesses stated that the opposite party had 
looted the crops while the P&lice were in 
the village, the Magistrate is said to have 
Observed “Were they fools that they comit- 
ted such an act before the Police?” Then 
again in the course of the examination 
of one of the witnesses the learned Sub- 
Divisional Magistrate is said to have ob- 
served that the accused had filed tanazas 
in respect of the fields in dispute and, 
that, therefore, the petitioner wanted to get 
rid of them by having them sent to Jail. 
During the examination of another pro- 
secution witness the learned Sub-Divisional 
Magistrate is said to have observed as fol- 
lows: “How much money have you paid 
to the Police as bribe” and when the wit- 
ness denied having given abribe to the 
Police, the learned Magistrate asked him 
“How much money have you taken for 
giving evidence.” Itis further stated that 
after the examination of the prosecution 
witnesses the Magistrate wanted to frame 
charges under ss. 147 and 479, Indian 
Penal Code, but that an application was 
made on behalf of the prosecution before 
him stating that the case made out dis- 
closed an offence under s. 39), Indian 
Penal Code, and that the opposite party 
ought to be charged with an offence under 
s. 395 upon which he is said to have torn 
out the paper upon which the charge was 
being written. The learned Magistrate has 
sent an explanation in which he does not 
deny having made the observations as 
stated above during the examination of 
the witnesses. Under the circumstances it 
is clear that the petitioner has cause for 
reasonable apprehensions in his mind that 
the case is not being tried in a fair way 
by the Sub-Divisional Magistrate. The 
petitioner went to the District Magistrate 
and applied for the transfer of the case from 
the file of the Sub-Divisional Magistrate 
under s. 528, Cr, P.O. The learned Dis- 
trict Magistrate observes that the remarks 
said to have been made by the Sub-Divi- 
sional Magistrate seem to have been uttered 
in a moment of annoyance and that at the 
worst they show a lack of temper or dis- 
cretion but do not show that the Magis- 
trate is prejudiced. I am not prepared to 
say that there was any reason for the 
Magistrate being annoyed and that the 
remarks and observations alleged to have . 
been made by him and which have not 
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been denied by him were uttered in a 


moment of annoyance, I am, therefore, 
clearly of’ opinion that this is a fit case to 


be transferied from the file of the Sub-Divi- 
sional Magistrate. | : 24 
A preliminary objection has, however, 


been taken on behalf of the accused per- 
sons to the effect that the petitioner has 
- no locus standi to make this application 
for transfer inasmuch as he is not a com- 
plainant in the case, but that it is a Police 
case and that the case is being conducted 
by the Public Prosecutor on behalf of the 
Crown. Reliance has been placed upon 
the observations of Mullick, J., in the case 
of Jamuna Kanth Jha v. Rudra Kumar 
«Jha (1) where he held that a private per- 
son has the right to set the Criminal Law 
in motion but he has no control over the 
proceedings and that he is not entitled to 
apply for the transfer of a case under 
s. 526, Cr. P. C. Mr. Justice Jwala Prasad, 
however, who was another’ member of the 
‘Same Bench was of a different opinion. 
He held that the person at whose instance 
a criminal case is lodged is entitled ‘to 
apply for transfer under s. 526 but his 
rights are subordinate.to those of the 
Crown; in other words that if the Public 
Prosecutor or. the person who is conduct- 
ing the prosecution on behalf of the Crown 
is unwilling to have the case transferred, 
. the person at whose instance the case was 
started has no right to get the case trans- 
ferred. Clause (3) of 8. 526 provides that 
the High Court may act elther on the 
report of the lower Court or on the appli- 
cation ofa party interested or on its own 
initiation. In the present. case the ques- 
tion is, whether the petitioner is a “party 
interested” within the meaning of cl. (3) of 
8.526. It has been shown by Mr. Justice 
Jwala Prasad in the judgment referred to 
above that a private person who lodges 
an information before the Police ofa cer- 
tain offence and a criminal prosecution is 
started upon that information is a person 
who is interested in the prosecution with- 
.in the meaning of cl. (3) of s. 526. Re- 
ference has been made to cel. (8) of s. 526 
‘which provides that the Public Prosecutor, 
the complainant or the accused is entitled 
to ask the Magistrate for a postponement 
in order to enable them to move the 
High Court for a transfer of the case, and 
the word used there is the complainant 
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and not a person interested. It has been 
tried to be argued on behalf of the oppo- 
site party that the words “party interested’: 
in cl. (3) have the same meaning as the 
word “complainant” in cl. (8) ofs. 526. I 
am, however, unable to agree to this con- 
tention. If the Legislature intended. that 
the words “party interested”” in cl. (3) 
should have the same meaning as the word 
“complainant’- in cl. (8) there is no reason 
why there was any difference introduced 
by the Legislature in the two clauses. If 
it was intended that the “party interest- 
ed” could only be the complainant there 
is no reason why the word complainant 
was not used in cl. (3) asit was used in 
cl. (8). I am, therefore, of opinion that.as 
held by Mr. Justice Jwala Prasad in the 
case referred to above the present peti- 
tioner is a party interested within the 
meaning of cl. (3) of s. 526 and he isen- 
titled to apply for transfer of the case. It 
may be noted that there is no- objection 
on behalf of the Crown to the transfer, and 
the Crown does not appear to oppose the 
application. i 

It has further been pointed out by the 
learned Vakil for the petitioner that the 
present application is really an application 
under s. 439 for revision of the order 
of the District Magistrate and is not a 
substantive application for transfer under 
s, 526. The application before the District 
Magistrate was apparently made under the 
provisions of s. 528, Cr. P. C., and the 
learned District Magistrate having refused 
to make the transfer the petitioner has 
come up to this Court against that order 
in revision and if that is so, then the ques- 
tion whether the petitioner is entitled to 
apply for transfer under s. 526-does not 
arise. Having regard to the circumstances 
of the case, I am of opinion, that this is a 
fit case-in which a transfer ought to -be 
ordered: The case is, therefore, transferred 
from the file of the Sub-Divisional Magis- 
tfate of Buxar to the file of the District 
Magistrate of Arrah, who will either try 
the case himself or make it over to another 


Magistrate competent to try it. 
Z. K, Petition allowed, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No. 68 or 1925, 
4 June 2, 1925. 
`  Present:—Mr. Dalal, J. C. 
PRITHIPAL—Accosep—APPLICANT 
VETSUS 
EMPEROR—Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 133, 
136, 488-~Nuisance, proceeding relating to—Further 
enquiry, order of, whether can be made—Reference to 
High Cowrt. 
Proceedings under s. 133 and Chap. X of the Or. P. 
C. are not covered by s. 436 of the Code and a 
Sessions Judge has, therefore, no power to order 
further enquiry in the case of such proceedings. He 
would have power, however, ina proper case to make 
areference tothe High Court unders.438 of the 
Code. | MA i 
Criminal revision against an order of 
the Sessions Judge, Gonda, dated the 14th 


‘February 1925, in Criminal Revision No. 3. 


of 1925. | 

Mr. K. P. Misra, for the Applicant. 

Mr. H. D. Chandra, for the Opposite 
Party. 


JUDGMENT.—I do not think that the 
learned Sessions Judge’s order, dated 
14th February 1925, is according to law. A 

, conditional order was passed by a Magis- 
trate under s, 133 with respect to the 
removal of a nuisance and after Pirthipal 
showed cause the Magistrate was satisfied 
that the order was not reasonable and 
proper.and directed that no further pro- 
ceedings shall be taken in the case. ‘The 
opposite party Adhin took the matter up in 
revision “to the learned Sessions Judge. 
He appears to have thought that he had 
power to order further inquiry under 
s. 430. 
section is confined to a compldinb which 
has been dismissed under s. 203 ors. 204 
(3) or to a case of an acéused person 
having been discharged. Proceedings under 
s. 133 and Ch. X are not covered by s. 436 
and the Sessions Judge had no power to 
order further inquiry. 

The language of the learned Judge leaves 
it doubtful whether he gook proceedings 
under s. 436 or ordered further inquiry 
and a report to himself before he took action 
under s. 438. of making a report to this 
Court. ` l i 

I think that the best order to.pass under 
the circumstances of the case would be éo 
‘set aside the order of the 14th February 
‘1925, andremit the proceedings tothe learn- 

' ed Judge- for a trial of the revision applica- 


This power he had not because that: 


. To 
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tion of Adhin aécotding to law with this 
observation that he had no power to take 


action under s. 436 and thé only action - 


which hê could take, if one is found neces- 
sary, would be under s. 438 of the Cr. 
P. C.—-a report to this Court. i 
1 order accordingly. No order is made as 
to costs. 
Z. K. Order accordingly. 
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LAHORE HIGH COURY. 
CRIMINAL APPEAL No. 797 oF 1924. 
February.17, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Zafar Ali. i 
TEK SINGH AND OTAERS—ACCUSED— 
APPELLANTS - 
: 'VETEUS 
EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), s. 302—Death caused 
by violent blow from takwa-—Murder, me 
A takwa is a deadly weapon and a person who 
strikes a blow on the head of another with such R 
weapon and with such a violence as to.cut. through 
the skull does so with the intention of causing death 
or such bodily injury as is likely to cause death, and 
if death is caused as the result of such a blow, -he is 
guilty of the offence of murder. [p. 996, col. 2.] 


Criminal appeal from an order of the 
Additional Sessions Judge, Lahore, dated 
the 23rd August 1924. ae 

Dr. Nand Lal and Mr. L. Saunders, for 
the Appellants. 4 

JUDGMEN T.—Tek Singh and his two. 
uncles, 4. e, his father’s brothers Thakar 
Singh and Ujagar Singh were tried together 
for the murder of one Narinjan Singh, but 
Tek Singh alone has been convicted of 
the murder and sentenced under s. 302, 
Indian Penal Code, to suffer the penalty 
of death. Thakar Singh and Ujagar Singh. 
have been convicted of simple hurt and 
sentenced under s. 323, Indian Penal Code, 
to rigorous imprisonment for one year each, 
All three have appealed jointly through their 
Counsel Dr. Nand Lal and the casé is also 
before us under s. 374, Or. P. ©., for con- 
firmation of the capital sentence. There 
is also before us an application filed’ by 
Desa Singh, brother of the deceased, seeking 
conviction of Thakar Singh and Ujagat 
Singh also for murder and for enhancement 
of their sentences. 


The learned Séssions Judge has written” 


avery elaborate judgment in Which the 
testimony of each witness is fully eriticised 


TE 


and serutinisedand every point raised by 
the defence has been duly considered and 
disposed of. * oe 
The accused, the deceased, and*the per- 
sons who figure as eyewitnesses of the 
occurrence are related thus :— 
KARAM SINGH 
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d ; (P. W. No. 3.) 
la sola 
- Surat Singh, Desa Singh, Narinjan 
(P. W. No. 4.) (P. W. No. 2) Singh, . 
(deceased). 
} 
i ae) Tas 
Thakar Singh, Ujagar Singh, Janga Singh 
(accused). (accused). . 
al ses) 
‘Tek Singh, Sajan Singh. 
(accused). 


It is common ground that on the fareful 
morning a ouarrel took place befween Tek 
Singh appellant and Narinjan Singh de- 
ceased over- the boundary line of their ad- 
‘joining fields, that after that incident 
Narinjan Singh came back to the village 
and thabit was in front of his haveli that 
he received at the hands of Tek Singh an 
injury on the head which rendered him 
unconscious and soon resulted in death. 
Tek-Singh was admittedly armed with a 
takwa and caused the injury with that 
weapon. The prosecution theory was that 
tthe three accused together with Harnam 
Singh, who absconded after the event, at- 
‘tacked the deceased by way of retaliation 
for what had happened in the fields -shortly 
before, and that they made the attack with 
the intention of doing him to death, j 

‘Tek Singh's defence was that as he 
passed. by the house of Narinjan Sipgh 
deceased it was the latter who fiist attack- 
ed him and inflicted a wound. on his arm 
with achhavi and that it was to save his 
own’ life that he struck the blow which 
proved fatal. The remaining two accused 
pleaded that they were not present at the 
encounter between Tek Singh and the cde- 
ceased. 

Desa Singh, brother of the deceased, was 
the only eye-witness whose testimony has 
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as from the evidence of the Zaildar who 
happened to be at a very short distance 
from the scene of the occurrence. The 
medical witness, who made the autopsy 
found besides the fatal incised wound 
opening into the skull cavity two moré in- 
juries,—(1) a bruise 7” by 1” on the outer 
side of the left forearm, and (2) a bruise 
13” by 4” on the back of the index finger. 
Both these injuries were-in his opinion 
caused by lathi blows; but he stated that 
injury No (2) might have been the result of 
a viclent fall aguinst the lintel of the door- 
way where the deceased was standing when 
attacked. The existence of these two in- 
juries supports the prosecution theory that 
Tek Singh had companions with him who 
were armed with sticks and who used the 
same, The Zaildar, whois avery respect- 
able and disinterested witness, deposed that 
shortly before the occurrence he saw Tek 
Singh running towards the spot with a 
dang the-head of which was concealed under 
his arm-pit, that he saw the other three 
accused near the spot immediately after the 
muidey; and that there wes notakwa lying 
on the spot by the body of the deceased. 


This evidence goes a long way to refute the 


defence theory and we. agree with the 
learned tessions Judge that the defence 
story is incredible and false and that the 
direct testimcny of Desa Singh read in the 


light of the circumstances proved by the’ 


evidence of the Zaildar and ihe medical 
Witness appears to be true and worthy of 
credence. The wound which Tek Singh 
bore on tbe inner side of his arm could 
not have been received at the hands of the 
deceased, because if an aim is. raised to 


werd cf a blow, the blow falls on the ` 


outer side of it and not on the inner side. 
The deceesed was.a youth of 18 years of 
age. 
person who strikes a blow on the head with 
euch a weapen and with such violence as 
to cut through the skull does so undoubt- 
edly with the intention of causing death 
or such bodily injuly as is likely to cause 
death. Tek Singh was, therefore, guilty 
cf murder and as it was a premeditated 
cold-biceded murder, we confirm the sen- 


‘tence of death. 


As‘regards the remaining iwo convicts 


we do Jot censider it desirable to re-open 


apd decide in exercite of cur revisional 


A tchwa is a deadly weapon and a` 


“e been believed and relied upon by tke leain- 
- ed Sessions Judge hecause it received 
support,fiom the medical evidence as well 


jurisdicticn the quesi&®n of theif: respon- © 

sibility for the act of Tek Singh, but they 

undoubtedly caused hurts to the deceased -. 
had 2 


~ 


< and a fine of Rs. 100. 
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and the convictions and sentences under 
s. 323, [Indian Penal Code, are, therefore, 
correct. The result is that we dismiss the 
appeal as well as the application for revision 
and confirm the sentence of death. 

-. Z.K.. Appeal & application, dismissed, 


es 
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CALCUTTA HIGH COURT. 
ORLMINAL Revision No. 108 or 1925. 
March 26, 1925. ; 
Present:—Justice Sir Babington Newbould, 
Krt., and Mr. Justice B. B: Ghose. 


KAN CHAN MOLA AND ANOTHER—ÅCCUSED | 


— PETITIONERS 
VETSUS 
` EMPEROR-—OProsITE PARTY, | 

Penal Code (Act XLV of 1830), ss." 71,889, 457— 
Criminal Procedure Code Act V of 1398), 5. 
House breaking with intent to commit theft—Theft— 
Separate sentences, whether can be awarded. 

Where aperson is convicted at one trial of the 
offence of house breaking with intent to commit theft 
and of the commission of theft after such house 
breaking, ke can be sentencid to ‘separate s2ntences 
in resp3ct of each of thosa oifanss. [p 997, coL 2.| 

Criminal revision against an order of 
the District Magistrate, Khulna, dated the 
12th January 1925, confirming that of the 


Sub-Deputy Magistrate, Bagerhat, dated 


the 17th December 1924. 

Mr. A, K. Fazlul Haq and Babu Probodh 
Chandra Kar, for the Petitioners. 

JUDGMENT, —The petitioners in this 
case have been convicted on the following 
charges :—First, that they on the 25th 
September 1924, committed house breaking 
at night entering into the dwelling hut of 
the complainant by cutting sindh with in- 
tent to commit theft and thereby committed 
an offence punishable under s. 457, Indian 
Penal Code; secondly, that they on the 
same day of September 1924, committed 
theft of money and ornaments valued about 
Rs. 1,500 from the dwelling hut of the 
complainant and thereby committed an 


offence punishable under s. 380, Indian 


Penal Code. On their conviction on the 
first’ charge thev have been each sentenced 
to rigorous imprisonment for four months 
Oa their conyic- 
tion of the seconfl charge they have been 
sentenced to rigorous imprisonment for two 
months and a fine of Rs, 200 cach, and 
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ordered to run one after the other, 

Tois Rale his been issuad ‘ealling on the 
District? Magistrate to show cause why one 
of the sparate sentences passed on the 
petitioners should not he set aside, 

The point we have to decide is as to the . 
legality of the separate sentences. The law ` 
as to the legality of the separate sentences 
on conviction atone trial for two offences 
is tobe found in s. 35, Cr. P. C., read with, 
s 71, Indian Penal Code. Section 35 has- 
been materially altered by the recent amend- 
iment of the Code. In the Code of 1898, 
s, 39 commences with the following words :— 
“When a person is convicted at one trial 
of two or more distinct offences,” These 
words have been altered and the section is 
now. as follows:—‘‘ When a person is con- 
victed at one trial of two or more offences 
the Court may, subject to the provisions of 
s. 71 of the Indian Penal Code, sentence 


Cd 


him for such offences to the several punish- -` 


ments prescribed therefor which such Court 
is competent to inflict.” Anotherimportant 
alteration that has been made is that the. 
Explanation and Illustration which were 
found in the Code of 1898 have now heen 
repealed. Those were as follows—Explana- 
tion—“ Separable offences which come With- 
in the provisions of s. 71, of the Indian 
Penal Code, are not distinct offences Within 
the meaning of this section.”- Illustration, 
“A breaks into a house with aeai to com- 
mit theft and steals property therein. A. 
has not committed distinct offences.” It 
would seem, therefore, that under the Code 
of 1898, the Court would not have had power 
to punish the offender for more than one 
of these offences. But under the present 
Core no reference is made to distinct or 
separable offences, and itis not necessary to 


consider whether the offence of house break- ° 


ing with intent to commit theft and the 
commission of theft after such house break- 
ing are distinct offences. For the applica- 
tion ofs. 35 we have nowonly to consider 
whether the offences are of the nature 
described in s. 71 of the Indian Penal Code 
so that the punishment for more than one 
of the offences is forbidden by that sectton. 
Section 7lisin the following terms. The 
“Where any- 
thing whicn is an offence is made up of 


parts, any of-which parts is itself an offence, 


the offender shall not be punished. with the 
punishment of more than one ef such his 
offences, unless it be so expressly provided. å 


ka 
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It cannot be said that either the house 
breaking by night with intent to commit 
| an offence or theft from a dwelling house 
are offences made up of parts. The offence 
of house breaking with intent to commit 
theft is complete as soon as the house 
breaking with that intent is committed. 
The offender would be liable to conviction 
even ifhe was frightened away after break- 
ing into the house without committing theft. 
Also theft .from:a dwelling house can he 
committed without breaking into the house. 
The next paragraph ofs. 71 is as follows :— 
“Where anything is an offeace falling 
within two ormore separate definitions of 
any law in force for the time being by 
which offences are punished.” Here there 
is no case of offences falling within two 
or more separate definitions. The third 
paragraph -is:—‘‘ Where several acts, of 
which one or more than one would, by itself 
or themselves, constitute an offence, consti- 
‘tute, when combined, a different offence.” 
Here also the several acts cf house breaking 
and theft when combined do not constitute 
a different offence, The case is not covered 
by the last two paragraphs with reference 
to which it is provided that the offender 
shall. not be punished with a more severe 
punishment than the Court which tries 
him can award for any one of such offences. 
~ It would, therefore, appear that there is 
nothing in s. 71, of the Indian Penal Code 
that in any ‘way restricts the power of 
Court under s. 35 of the Cr. P. ©. of 1923, 
and under that section the punishments for 
two offences of which a person is convicted 
atone trial are to commence one after the 
expiration of the other unless the Court 
directs that such punishments shall’ run 
concurrently. 

The case-law on this point has been 
rendered obsolete by the amendment of the 
Code. It is, therefore, not necessary to dis- 
cuss it.” Butas an illustration of this point 
we ‘may refer to two cases. One is the 
leading case, the decision of a Full Bench 
of the Bombay High Court: Queen-Empress 
v. Malu (1). The decision in that case is 
clearly based on the illustration and expla- 
nation added tos. 35 of, the Cr. P. C. of 

_ 1898 as is stated at the commencement of 
- the judgment. IJ may also refer to the case 
‘of Sarat Chandra Ghosh v. Emperor (2) to 


-. (1),23 B. 706; 1 Bom. L. R. 142; 12 Ind. Dec. 
N. 3.) 472. - 


(2) 74 Inde Cas. 1043; 37 O. L, J, 141; (1923) A. I 
R (C.) 408; £4 Cr. L, J, 851, I 
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which I was a party. The decision in that”: 
case was also based on a consideration of the - 
provisions of s. 35 as to distinct offences and: 
the illustration to that section. T 
I hold, therefore, that under the presen 
law there is no illegality in passing separate 
sentences for the two offences and in 
directing that the sentences of imprison- 


ment shall run one after the'other. The 
Rule is discharged. 
Z. K. Rule discharged. 


- 
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ALLAHABAD HIGH COURT, 

CRIMINAL REFERENOR No. 237 or 1925, 

April 28, 1925. i 
Present:—Mr. Justice Banerji. 
CHARAN SINGH—Accussp-—-APPLICANT 
VETSUS < z > 
`- EMPEROR——OprosrrTE PARTY. : 
of. 1860), s. 279—Motor. . 
Vehteles Act (VIII of 1914), $. 5—Rash or negligent 
driving—Attempt to pass car in front while car is 
approaching from opposite direction— Offence—Charge. 
ander s. 279, Penal Code--Conviction under s. 5, Motor: 
Vehicles Act, legality of. 

The facts which have to be proved for a conviction. 
under s. 279 of the Penal Code and for a conviction 
under s. 5 of the Motor Vehicles Act are substantially, 
the samé and a person who is charged under one of 
these sections may be convicted under the other 
inasmuch as there is no question of prejudice to him. 
in such a case. [p. 999, col. 1.] : 

A driver of a car who attempts ‘to force his 
way pasta car in front of him on his side of the road 
at atime when there is a car approaching on the 
opposite side of the road in the opposite direction 
almost immediately in front of his car, is guilty of 
conduct which comes within the purview of s. 5 of, 
the Motor Vehicles Act. [p. 999, col. 2.] 


Reference made by the Sessions Judge, 
Benares, dated the 28th March 1925. ` 

REFERRING ORDER.—Charan 
Singh applicant was convicted under s. 5 
of the Motor Vehicles Act, fined Rs. 50 or. 
two months’ simple imprisonment in default 
and had his license cancelled for the remain- 
ing portion of the year 1925, that is to, 
say, about nine months from the date of 
the order, The facts-of the case were that 
the Superintendent of Police personally saw’ 
the accused driving in what he regarded 
as a grossly negligent and dangerous - 
manner. He stopped him and took his 
address directing him to appear for examina- 
tion in driving. The Reserve Inspector - 
reported that the applicant was not qualifi- 
ed tohold a license, gad the license was; 
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therefore, cancelled by the Superintend- 
ent of Police. < 

Thereupon Charan Singh put in an ap- 
plication to the District Magistrate stating 
the facts and asserting that the cancellation 
of the license without conviction was illegal? 
The District Magistrat sent the application 
to the Superintendent of Police with the 
following remark “for favour of report. 
Para 18 appears tobe the only section applic- 
able. Do you want to prosecute ?”. The 
Superintendent of ’olice replied that in the 
circumstances the best plan was to let the 
case goto Court when he would ask for 
the cancellation of the license.. The papers 
were then “sent to the City Magistrate “for 
necessary action.” The City Magistrate 
tried the case summarily recording the 
offence complained of unders. 279 of the 
Indian Penal Code and convicting under 
8. 5o the Motor Vehicles Act. 

It is first urged thatin effect there being 
nocomplaint or Police report on the record 
the City Magistrate took cognizance of his 
own initiative under s. 190C. He did not, 
however, give the accused the opportunity 
prescribed by s. 191 of trial by another 
Court, and, therefore, the conviction is bad. 

my opinion this is an incorrect view 
of what took place. Although the proceed- 
ings preliminary to prosecution were very 
informal, I take it that the District Magis- 
trate’s order “To City Magistrate for neces- 
sary action” was in effect an order taking 
cognizance of the case and transferring it 
for trial to the City Magistrate. 

The second ground of the application is 
that when the offence complained of was 
entered under s. 279 of the Indian Penal 
Code a conviction under s.5 of the Motor 
Vehicles Act was bad, No very serious at- 
tempt has been made to argue this ground 
and I cannot see that there is any substance 
in it. The facts which have to be proved 
in both cases are substantially the same 
and the offence alleged comes equally well 
under either definition. There is no ques- 
tion of prejudice to the accused. 

The third ground was oñ the merits. I 
am loath to go into question of fact in 
a revision application hut as the disputed 
facts are in the present case mixed up 
inextricably with the question of whether 
any orall of those facts constituted the 
offence ifis desirabée that I should do so. 
The evidence of the Sub-Inspector was that 
as he was passing the Imperial Bank ac- 
cused was coming in tke opposite direction 
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in a Ford Car at about20 miles an hour, and- 
swerving from side to side of the road. A 
Municipal, water cart was also coming to- 
wards the Superintendent Police and ap- 
plicant tried to get between the water 
cart and the Superintendent's car with the 
result that the latter was forced on to the 
“patri” and obliged to~stop dead, There 
were a large number of foot passengers 
about. 

The road is fairly wide at this point but 
its surface is. indescribable. Only an 
optimistic Municipality would venture to 
describe it as a pakka road at all. E 
applicant was really doing 20 miles an 
hour ina Ford it is inevitable that he 
must have been swerving about the road 
a good deal. On the other hand it is neces- 
sary for any form of motor traffic to take ` 
a more orless serpentine course on-a road 
of this description in order to avoid the 
engulphment of the car in the deeper pot 
holes, I donot necessarily take this swerv- 
ing asa sign of reckless driving. What is. 
to my mind absolutely clear proof of bad 
and dangerous driving is the fact that the 
Superintendent of Police was forced on to 
the patri of a broad road, and compelled 
to stop in order to avoid an accident. . 
What applicant has been guilty of is the: 
old and dangerous game of “three‘abreast.”’ 
Clearly when he saw another car approach- 
ing him onits proper side of the road he 
ought to have drawn in behind the water . 
cart and not have attempted to force his 
way pastit infront of the on-coming car. 
I am in entire agreement that such conduct 
comes within the purview of s. 5 of the 
Motor Vehicles Act, that the conviction ' 
was a proper one, > 

In my opinion.. however, taking every- 
thing into consideration the sentence is too 
severe, at any rate as regards cancella- 
tion of the license. Applicant has been 
driving cars regularly since 1912, and has 
obtained a large number of good certificates 
from a variety of masters. He has never 
before had a conviction for bad driving, 
and I regard the Reserve Inspector's ver- 
dict that he is unfit to hold a license - 
because heis not a good enough driver: 
as ridiculous in view of his record. I 
have no donbt that in passing bis order. 
the learned City Magistrate must to some - 
extent have been influenced by this opinion ' 
after examination of the Reserve Inspéctor- ° 
. I, therefore order that the record ehe sent 
to the Hon'ble High Court with a*recom- 


~ 
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mendation that’ the order cancelling appli- 
cant’s licen:6 be quashed. A fine of Rs. 50 
1 règard asa quite adequate punishment 
for the offence which has been committed. 

3g UDGMENT.—I have read the record 
and Il agree with the views of the learned 
Sessions Judge I set aside the order of 
the Magistrate directing: the license of the 
accused to be cancelled. ; 


Z K Order setaside. 


a 
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‘CALCUTTA HIGH COURT. 
CRIMINAL JURY REFERENCE No. 62 oF 1924, 
February 12, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 

and Mr. Justice Mukerji. 
EMPEROR— PROSECUTOR 
"versus 


- PREMANANDA DUTT-—Accusep. 

Criminal Procedure Code (Act V of 1898), s. ,80?— 
Evidence Act (I of 1872), s. 82—Sessions trial— 
Disagreement between Judge and Jury—Reference to 
High Court-——-Verdict of Jury, when can be rejected— 
Dying declaration whether can be accepted in part— 
Statement made by deceased in answer to questions, 
value of. ; 

A®dying declaration stands upon a widely different 
-footing from the testimony of -a witness given in 
Court. In the case of the latter it is permissible and 
at times necessary under certain circumstances to 
accept apart which is unimpeachable and reject that 
which is obviously untrue, though to found a 
criminal conviction on.such appraisement of evidence 
is very often very unsafe. As regards a dying 
declaration toaccept a portion and reject the rest is 
entirely out of the question; there must be absolute 
guarantee of the accuracy of the record and the truth 
‘of the entire statement before it could be acted upon. 
In the casa of a dying declaration, which by the law 
of this country assumes a character very widely 
different from what it is under the English Law, 
which is relevant under the provisions of the Evidence 
Act, whether the person who made it was or was not 
at the time when it was made under the expectation 


of death, and the weight to be attached to which 


depends not upon the expectation of death which is 
a guarantee of its truth but upon the circumstances 
and surroundings under which it was made and very 
much also upon the nature- of the record that has 
been made of it it becomes almost always a question 


- -of fact as to whether it should be relied upon or not. 


Where the dying declaration is not couched in the 
‘very words of the person making it but is composed 
of a mixture of questions and answers, there are 
several objections open to its reception in evidence 
which it-is desirable should not be open in cases in 
which the person has no opportunity of c~oss-examina~- 
tion. In the first place the questions put to the 
deceased may have been leading questions and in the 
condition of a person making a dying declaration there 
js always very great danger of leading questions being 
answered Without their force aud effect being properly 


compreheitded. In such circumstances the form of 


~ 
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the declaration should be such „that it would bé 
possible to see what was the question and what was. 
the answer so as to discover how much was suggested 
by the Examining Magistrate and how much was the 
production of the person making the statement. [p. 
1305, col. 2.] a 

elt isa matter entirely within the province of the 
Jury as to what value they should attach to a dying 
declaration. [p. 1006. col. 1.] j 

Before the High Court can refuse to accept the 

verdict of the Jury in -a reference under s. 307 of the 
Cr: P. C., it must find that the verdict is unreasonable, 
[p. 1007, col. 2 ] 


Reference made by the Sessions Judge, 
Chittagong. dated the 29th September 1924. 
Mr. B. L. Mitter, for the Crown. 

Mr. K. N. Chaudhuri and Babu Probodh 
Chandra Chatterjee, for the Accused, 


JUDGMENT. 

Mukerji, J.—The accused Premananda 
Dutt was tried. by the Sessions Judge of 
Chittagong with the aid of a Jury on a 
charge under s. 302, Indian Penal Code, for 
causing the death of one Prafulla Kumar 
Roy by shooting him on the paltan ground 
in the town of Chittagong on the evening 
of 25th May 1924 at about 6-30 Pr. m. The 
Jury brought in a unanimous verdict of not 
guilty, and the learned Judge having dis- 

- agreed with the same, has submitted the 
See to us under the provisions of s. 307, Cr. 

In the course of an elaborate summing 
up, which is remarkable for its lucidity and 
its fairness, the learned Judge has set out 
all the facts and circumstances of the case — 
and the various points that arise for con- 
sideration and his charge has been of im- 
mense assistance to us in dealing with the 
case. 

The accused Premananda Dutt, according 
to his own statement; was a Preventive 
Officer in the Customs Department, which 
appointment, he says, he resigned and he 
became a Congress volunteer. He appears 
to be a youngman of about 24 years of age, 
and is what is ordinarily known as a politi- 
cal suspect. 

-The deceased Prafulla Kumar Roy was 
a Sub-Inspector of the Criminal Investiga- 
tidn Departmerf. The accused and the 
deceased appear to have been known to 
each other fur some time past, and thére . 
is „evidence to show that since February 
1924, the deceased was in touch with the 
accused, presumably watching him as ‘a 
political suspect, andehad met *him on 
several occasions—on some occasions by ap- 
pointment. : l i 

The case for the prosecution is that on the 


A 
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day and at the hour mentioned ‘before the 
accused and the deceased met by appoint- 
ment at about 7 P. m, talked together for 
some time and they had talks on political 
‘matters, that they were seated under a tree 
and eventually the accused said to the 
deceased: “Prafulla Babu, you area very 
dangerous mao, you caused the Maniktala 
case to be detected and “Ananta Singh 
arrested;” that the deceased replied : 

“What can I do? lama paid. servant.” It 
is said that the accused then stood up and 
asked the deceased whether he’ would not 
leave the place; to which the deceased repli- 
ed in the negative and said that the accused 
might go. The prosecution case is that 
when in this position the accused fired 3 
shots at the deceased. As far as can be 


made out the time when the shots were fired. 


- was somewhere near 8-30 p.m. Immediately 
after this people came to the spot hearing 
the shots or cries, and carried the deceased 
| or assisted him on: to the road to the east 
of the field, put him into a gharry which 
- they were. able to secure and removed him 
to a bunglow at a short distance to thè 
south, and there first aid was administered 
to him Thence he was removed to the 
General Hospital. Next morning it- was 
considered necessary to remove him to 
Dacca in order to localize and trace the 
bullets and for bétter treatment.’ A journey 
by ‘rail was unquestionably riskly but it 
was decided to undertake the! risk as it 
appeared to be the only means of saving 
his life. 
pired on the way. 

That the occurrence took place at or about 
the time mentioned .above and , under cir- 
. cumstances which clearly- point to the 
offence as being .one of murder are matters 
about which there can hardly be! any doubt 
or dispute. Nine. witnesses have deposed 
that they came tothe spot immediately or 
“shortly after the occurrence ón hearing 
shots or cries from the place. 


P. W. No. 2, Rai Satish Chandra Sen 
Bahadur, P. W. No, 4, Nalini Kumar Chon- 


dhury, P. W. No. 5, Rajari Kanta De, P. W. 
No, 6, Biseswar Das, P. W. No. 7, Dhirendra 
Nath, Moitra, P, W. No. 8, Rasik Chandra 
| Btattacharja, P. W. No. 9. H. L. Black, 
P. W. No. 10, D. W. N. Coulter and P., W. 
No. 12, Pramatha Kumar Das. P. W. No. 
15, Dre Chatterji,the Civil Surgeon, has 
daposed to the injuries revealed on post 
mortem examination on the bodv of the 


deceased and said thgt they were caused by. 
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revolver or pistol shots and pointed to three 
shots having been fired, and the shots 
having bgen fired at close quafters, that is 
to say, from a distance of not more than 
two feet. P. W., No 23, Mr.. Howe, an em- 
ployee of Messrs. Rodda & Co., on examining 
the discolouring round the two holes made 
by the shots in the shirt of the deceased, de- 
posed that the distance of the muzzle of the 
pistol that fired the shirt would be over 3 and 
less than 18 inches from the shirt. Firing 

shots at such a close range unmistakeably 
indicates intention to cause death. Upon.the 
evidence of P. W. No 15, Dr. Chatterji, the 
Civil Surgeon, and also of P. W., No. 82. Dr. 
Lees, the Chief Medical Officer of the A. B. 
Railway, it is clear that the Journey to Dacca 


was undertaken as it was considered to 


afford the only chance of saving the life of 
the deceased and there are absolutely no 
circumstances in the case suggesting that 
he would not have died if he was not so 
removed. 

The prosecution, in orderto fix the. guilt on 
the accused, have adduced evidence which 
falls into-three groups: (1) Circumstantial 
evidence by whicha motive is. sought to be 
established for the crime; (2). evidence of 
witnesses who depose to the hearing of the 
shots and cries and who say that they 
came and saw the deceased and that the 
deceased then and there gave out the name 
ofthe accused as his assailant: and (3) the 
dying declaration of the deceased made 
before a Magistrate i in which the details of 
the occiirrence are. given and in which is 
to be found a declaration alleged to have 
been made by the accused himself of his 
motive in taking the step that he was about 
to take. 

So far as the first of the aforesaid items 
of evidence is concerned, the position is this. 
By an order (Ex. 6) passed by the Deputy 
Superinterdent of Police, Chittagong, on 
the 5th January 1924, Prafulla Kumar Roy - 
was deputed to Calcutta to assist in the 
arrest of four persons, amongst whom was . 
the name of one Ananta Singh. From a 
Police Report [Ex. 7 (1)] it appears that he 
arrived at Caleutta on 7th January 1924. 
and two days later made a report to the 


‘effect that he had come to know that the — 


accused Premananda Dutt associated with 
one Sachindra, a suspect. From entries in 
Police Diaries TEss. 7 (4), 7 (3) and 7 (29) 
dating from 7th February 1924 to 29th Febe 
ruary 1924 it appears that the dégeased met 
the accused duri Ting this, time, ang the latter 
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made appointment with him to meet him 
which he didnot keep and also gave a false 
address where the deceased was tnable to 
find him. These entries show that the de- 
ceased was anxious to.be in touch with the 
accused, but the accused was avoiding the 
deceased From the evidence of P. W. 
No. 15. Upendra Chandra Ghose, a Sub. 
Inspector of Police and P. W. No. 16, Jinnat` 


` Ali, a constable, it appears that the deceas- 


- No. 


ed, while in Calcutta, was watching premises 
10-0 Ward Institution’ Street, at 
Maniktola, along with other Police Officers, 
that they did so for the whole of February 
and up to the middle of March 1924 and 


two persons were arrested of whom one was- 
“the aforesaid Ananta Singh. It would seem 
“that the object of the watch was to arrest 


-absconders in a case which is described in 
the evidence as the Chittagong Robbery 
case in which Ananta Singh was an accused, 
and that in the course of the search of the 
aforesaid premises certain explosives were 
found which résulted in a case which is des- 
cribed as the Maniktola case. Apart from 
the dying declaration, which I shall deal 


“with hereafter and in which the accused is 


said to have declared that the deceased was 
a datgerous man for what he had done in 
the matter of the aforesaid two cases, the 
only other evidence as to the’ previons 
connection between the two is to be found 
in the deposition of P. W. No, 11, Shama 
Charan De, who states that on Saturday 
the 24th May 1924 at 7 or 8 a. m.in the 
morning the deceased had asked him to 
tell the accused that he wanted the latter 
to meet him that afternoon, This request 
suggests thatit was not an altogether un- 
usual: thing that the two would meet. 


_ There is also the statement of the deceased 


contained in his dying declaration that he 
had met theaccused twice or thrice before. 
The learned Judge pointed out to the Jury 
that the name of the accused. was not 
amongst those the deceased had been sent 
‘to Oalcutta to enquire about, that there 
was no connection of a criminal nature 
proved between Ananta Singh-and the 
accused, and there was nothing else beyond 
this that they were both political suspects, 
that they were friends and neighbours and 
both had been seen exercising together in 
a gymnasium. The learned Judge rightlv 
warned -the Jury that the evidence referred 
to above is sof little or no value as indicat- 
ing a motiye strong enough to prompt the 
accused to take the life of the deceased. As 
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the learned Judge put it to the Jury the 
“corner-stone of the prosecution case regard- 
ing motive” is the statement in the dying 
declaration, to which I have referred and 
for corroborating which the said evidence 
is only useful. a 

Turning now to the second group of evi-, 
dence, it consists of the testimony of nine 
witnesses, namely, P. W No. 2, Rai Bahadur 
Satis Chandra Sen, P. W. No. 4, Nalini, 
Kumar Choudhury. P. W. No. 5, Rajani. 


Kanta De, P W. No. 8, Biseswar Das, P. ` 


W. No. 7, Dhirendra Nath Moitra, . P. W.. 
No. 8, Rasik Chandra Bhattacharjya, P. W. 
No. 9, H. L. Black, P. W. No. 10, D. W.N.’ 
Coulter and P. W. No. 12, Pramatha Kumar 
Das. 
from the evidence the first to arrive on the 
scene were P. W. No.5 and P. W. No. 6,. 
the two excise peons, who came from the 
house of the Excise Superintendent just on’ 
the east of the field and separated from it 
by a road intervening. Their evidence is to. 
the effect thaton hearing shots, after a little 
delav sufficient to fetch a light, they went 


to a group of trees, found the deceased ly- . 


ing on the ground there and carried him or. 
assisted him on tothe road. P. W. No. 5 


‘says heasked the deceased what had hap- 


pened and the deceased replied that Prema} 
nanda had shot him, that he and P. W. 
No. 6 then raised him and asked him “which 


Premananda?” and the deceased replied, . 
P. W. No. 5 gives - 


“son of Harish Dutt.” 
practicallysimilar evidence and says that the 
deceased said: “Premananda has shot me, 
Premananda has shot me.” and that as he- 
and P..W. No. 5 were bringing the deceased. 
along and while still in the field, he, t. e., 
P. W. No. 6, asked him “which Prema- 
nanda?” and the deceased replied, “Harish ` 
Dutt’s son Premananda.” Next came to’ 
the spot three witnesses--the exact order. 
of their arrival being not very clear—P.’ 
W. Nos. 4, 7 and 8. ‘ These witnesses came 
from the house of Babu Manaranjan Moitra, ` 


the Personal Assistant of the Commissioner, ` 


which lies in a gouth-westerly direction’ 
from the alleged place, of occurrence. 


Manager's Office of the A. B. Railway, P. 


W. No. 7 is a gentleman who had then `> 


anplied to bẹ enrolled as a Pleader and P. 
W., No. 8 isthe Sadar Kanugoo of Chitta- 
gong. They came to the*spot and saw the 
deceased being either raised or helped along 
towards the road. .P. W. No, 4 says that 
when he was helping “the deceased to’ go 


Of these so far as can be made out - 
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towards the road, when near. some lowlying 
land, he said that Premananda had shot 
him, and that on the road some one asked 
him “which Premananda?” and he said 
“Premananda, son of Harish Dutt.” P. W. 
No. -7 says that when the deceased was 
being taken along he followed the deceased, 
that the deceased sat down near a gate 


and then said Premananda had shot him, 


that he himself did not ask any question, 
but some one asked the deceased “who is 
Premananda?” and in answer the deceased 
said “son of Harish Dutt.” P. W. No. 8 
givessimilar evidence. P. W. No. 2 appears 
to have arrived when the deceased was on 
the road. Heis the Government Pleader 
of Chittagong and his house is to the east 
on the other side of the road, alittle to the 
south of the Excise Superintendent's Bun- 
galow. He says .that he found the deceased 
lying on the road, bleeding and he was very 
much upset and said “what has happened ? ” 
and that the deceased replied that Prema- 
nanda Dutt had shot him. P. W. No. 9 
and P. W. No. 10 arrived almost together 
as appears upon the evidence of the for- 
mer. P. W. No. 9 is an assistant of 
Messrs. Bulloch Brothers and came from 
his bungalow which is at some distance 
to the south, and P. W. No. 10 is the 
Town Inspector of Police whose bunga- 
low is on the west of the field. When 
these witnesses came the deceased was 
lying on the road. P. W. No. 9 says that 
he as well as P. W. No. 10 asked the de- 
ceased the name of the assailant, that this 
they did before the carriage, into which he 
was put for removal to his bungalow, 
moved on, and that the deceased gave a 
name which he could not catch. P. W. 


-No. 10 says that the deceased, when he 


was in P. W. No. 9’s bungalow: gave the 
name- as “ Premananda Dutt, son of Haris 
Chandra Dutt.” He said that’ deceased 


` had told him before that he had recognized 


his assailant and he had then ‘asked for 
the name but before the deceased had time 
to reply he was in conversation with P, W. 
No. 9. The last of the witfesses'is P. W. 
No. 12 who is the Sanitary Inspector of 
-Chittagong .and lives in a house behind 
the house of the Government Pleader. He 


arrived when the deceased was being helped- 


into the gharry in front of the Excise Super- 
intendent’s house. ee says he went up 
to the deceased.and heard him say, “How 
often must I repeat this,” and that he heard 
the name of Premanande only. The mean- 
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ing of this last mentioned statement is 
not very clear. He says he remained be- 
side the capriage till it was taken away, 
that he did not hear any question put to 
the deceased as to who his assailant was 
or his father’s name and he did not hear 
mention of the name of Harish Chandra, 

I have set out the evidence somewhat 
in detail in view of the contention which,’ 
was put forward in the Court below and 
which has also been repeated before us to 
the effect that view of the discrepancies 
and conflicls that appear in the evidence ` 
as to the circumstances attending the men- 
tion ofthe names of Premananda and of 
his father it should be held that the de- 
ceased did not give out the names or that 
at any rate jt is very doubtful that he did. 
So far as this question is concerned the 
chief argument of the defence has: been 
directed .to show that there are discre- 
pancies and contradictions as to the ex- 
act place or places where the deceased 
gave the name of the accused or his father. 
The evidense of these witnesses has 
also been criticised in respect of other 
matters as well that are to be found in 
their depositions, notably the contradic- 
tions between P. Ws. Nos. 4, 7 and 8 on 
the one hand and P. Ws. Nos. 5 and 6 on. 
the other, the latter apparently denying 
that the former came to the spot when 
they were helping the deceased to walk up 
to the road, the conflicts as to the persons 
who were carrying the lights and the un- 
certainty suggested by some of them as 
to whether there were two excise peons or 
On the other hand the witnesses, 
judging from their position and character, 
are persons to whom no suspicion of bias 
or prejudice can reasonably be attributed. 
Allowance must be made for the state of 
their mind, having regard to the sudden- 
ness and horror of the crime and the con- 
fusion that ib naturally caused. On a 
consideration of all the circumstances and 
not forgetting at the same time the im- 
probability of every single person coming 
up to the deceased and making him re- 
peat the name and father’s name of the 
assailant, I think, on the whole it may 
be safely held that the deceased did in 
fact ‘give out the name of his assailant and 
his father’s name as well. 

It is convenient to deal here with some 
of the other arguments which appear to 
have been advanced on behalf of ehe de- 
fence in the Court below and séme of 
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which were also put forward before us as 
to the naming of the assailant-by the de- 
ceased at “his time. It was argued that 
the . deceased may have been {nspired to 
give out the name, and that it was In- 
spector Coulter or some-other Police Officer 
who was responsible for the inspiration. 
As for Inspector Coulter what is suggest- 
ted in effect is this: that the occurrence 
took place not at the place where the 
three trees grow but at a place under a 
mango tree which is somewhere to the 
south of the Inspector's bungalow’; what 
basis there is for such a suggestion I 
propose to say lateron ; that he was then 
helped to go or taken to the place where 
thethreetrees grow, and Inspector Coulter's 
` apathy is criticised as suggesting that he 
had a hand in such removal in the course 
of which he had an opportunity to put the 
name into the mouth of the deceased. Re- 
ference in the connection was made to the 
fact spoken to by him in his evidence that 
he did not come to the spot till sometime 
“after the occurrence and that he spent ten 
minutes in getting his rifle out of a box; 
and comment has also been made on the 
fact that he did not display any. anxiety 
to send the deceased to the hospital. The 
inference sought to be drawn is hardly justi- 
fiable and nothing appears on the record 
which would suggest that the charge levelled 
against the Inspector had the slightes 
foundation in fact. Asregards the other 
Police Officers, the evidence is sufficiently 
clear to the effect that one of them, P. W. 
No. 21, Sub-Inspector Benimadhab Chon- 
dhury, was not at Chittagong at all on that 
night.and the only two other officers stationed 


>. 


there, namely, P. W. No. 19, Sub-Inspector 


Sarafatullaand P. W. No. 20, Sub-Inspector 
Sachindra Kanta Bhowmik, were at the 
thana when the telephone message gave 
them the first intimation of the occurrence. 
- Taking into account the evidence of P. W, 
No. 22, Dr. Lees, and also the other evidence 
. on the record bearing upon this point, 
there can be no room. for doubt that 
. tbe name had been given by the 
deceased before these Police Officers even 
came to know of the occurrence. Certain 
circumstances were pointed out on behalf of 
the defence to show that P.W. No 19, Sara- 
fatulla and P. W. No. 20, Sachindra Kanta 
Bhowmik, were not at the thana at that 
hous; but to my mind, they do not lead to 
such a conclusion. Reading the evidence 
.as a whole, there can be no doubt that the 
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deceased did give out the name before any 
interested person could possibly have had 
any access to him, 

This giving out of the-name. of the as- . 
saillant, however, in the peculiar circum- 
¿Stances of the case and in the absence of 
anything further, would not necessarily 
show or conclusively prove that the shots 
were actually fired by the person who was 
so named. It is an admitted feature of 
the prosecution case that the deceased and 
the accused were to meet by appointment. 
Whatever conflict there is between the 
dying declaration on the one hand and the 
evidence of P. W. No. 11, Shama Charan 
Day, on the other as to the circumstances 
connected with this appointment—a con- 
flict to which I shall refer when dealing 
with the dying declarations itself— there 
can be no question that the deceased was 
‘expecting to meet the accused at the paltan 
field at about 7 r. m. that evening. P.W. 
No. 14, Srikanta Chakravarti, Inspector of 
Police, says in his evidence that on the 
date in question at about 6-30 r. M., he 
went tothe Police Club and met the deceas- 
ed there, that he was with the deceased for 
15 or 20 minutes and the deceased then 
went away after asking him if it was 7 P.M., 
and on his replying that it was nearly so, 
and that the deceased said he had to go and 
meet a gentleman. The deceased evidently 
came to the place and at the hour appoint- 
ed and ifafter waiting for some time he 
came to be shot it is only natural that 
regard being had to the character of 
the man he was there to meet and for 
whom he was waiting—recognition or 
no rocognition—he would name the man 
as his assailant. It was not a moment 
when one, shot thrice on vital parts of his 
body, could be expected to calculate and 
discriminate between what one has seen 
with hiseyesand what one honestly believes 
as being what must have happened. The 
name of the-accused was uppermost in his 
mind and it is not unreasonable to hold 
that situated as the deceased then was he 
would not findeit necessary to make a dis- 
tinction between the man who had shot 
and the man who was responsible for the 
shooting. The evidence of P. W. No. 2, 
Rai Bahadur Satish Chandra Sen, is to the 
‘effect that it was a verycdark night, the 
moon would rise about six hours after 
sunset and it was a cléudy night, the first 
part ofthe night was very dark and one 
coukl not ilentify another person without 
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- a light within 2 or 3 feet. There is also a 
body ofevidence on the record that many 
' of the people that came to the spot did not 
start until they got their lanterns. To my 
mind, therefore, the mere fact that the de- 
ceased give out the naime and father’s name 
of the accused does not carry the case very” 
far, certainly not far enough to bring the 
offence home to the accused. The third 
item of evidence, to my mind, is the most 
material one. To that we must look, as. 
affording an adequate motive for the offence, 
the details of the occurrence and the cir- 
cumstances which would go to show that 


the deceased had opportunities to recognize- 


and did in fact recognize his assailant. If 
this dying declaration can be relied upon 
the case becomes a clear one and no reason- 
able doubt can possibly arise as to the 
guilt ofthe accused. So faras the dying 
declaration is concerned the learned Judge 
has not clearly dissented from the opinion 
which the Jury formed of it. The Foreman 
of the Jury stated. “We find that the state- 
ments in the dying declaration are vitiated 
by these having been elicited as a result of 
question and answer.” The learned Judge 
in his letter of reference observed with re- 
gard to this matter as fullows:—“The point 
has been fully discussed in the charge to 
the Jury. and it isa finding against which 
I am diffident in expressing a contrary 
opinion.” He makes his position quite 
clear in these words: “I consider it un- 
necessary toenlarge on this question as my 
position isthat the statements of Prafulla 
Babu to the above-mentioned witnesses are 
sufficient to establish the guilt of the 
accused, and even if the evidentiary value 
of the statement recorded by the Sub- 
Divisional Magistrate is impaired or 
-even altogether destroyed, by a con- 
viction that it was mainly or entirely the 
result of leading questions, such a finding 
cannot alter the fact that those previous 
statements were made.” He thus relies for 
his recommendation not upon the dying 
declaration but upon the statements made 
-previously by the deceased to or in the 
presence of the witnesses. With this, I 
regret, I cannot agree. As J have said the 
dying declaration must be referred to for 
‘tthe solution of the difficulties as to motive 
and as to recognition. The learned Stand. 
ing Counsel hasasked us to rely upon such 
portions of the dying declaration as mdy 
be taken to have been made not in pur- 
suanee of any leading question, or such por- 
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tions of it as are corroborated by other evi- 
dence. In my opinion a dying declaration 
standsupon a widely different footing from 
the testimeny of a witness given in Court. 
In the case ot the latter it is } ermissible and 
at times necessary under ccitain circum- 
stances toaccept a part whichis unimpeach- 
able and reject that which is obviously 
untrue, though to found a criminal convic- 
tion on such appraisement of evidence is 
very often unsafe. As regards a dying 
declaration, to accept a portion and reject 
the rest is entirely out of the question; 
ihere must be absolute guarantee of the 
accuracy of the record and the truth of the 
entire statement before it can be acted 
upon. Inthecase of a dying declaration 
which by the law of this country assumes. 
a character very widely differentfrom what 
it is under the English Law, which is rele- 
vant under the Indian Evidence Act, 


‘whether the person who made it was or was 


not at the time when it was made, under 
expectation of death, and the weight to be 
attached to which depends not upon the ex- 
pectation of death which is a guarantee of 
its truth, but upon the circumstances and 
surroundings under which it was made and 
very much alsouponthenatureof the record 
thathas been made of it, it becomes almest 
always a question of fact as to whether it 
should be 1elied upon or not. There is 
high authority for the proposition that 
“when a statement is not the ipsissima 
verba of the person making it, but is com- 
posed of a mixture of questions and answers, 
there are several objections open to its re- 
ception in evidence which it is desirable 
should not be open in cases in which the 
person has no opportunity of cross exami- 
nation. Inthe first place the questions 
may be leading questions, andin the condi- 
tionof a person naking a dying declaration 
there is always very geat danger of lead- 
ing questions being answered without their 
force and effect being fieely ccmprehended. 
In such circumstances the foim of the de- 
claration should be such that it would be 
possible to see what was the question and 
what was the answer, so ag to discover how 
much was suggested by the Examining 
Magistrate, and how much was the produc- 
tion of the yersen making the statement.” 
[Per Cave, J., in R.v. Mitchell (1).] The 
Sub-Divisional Officer Mr. Satish Chandra 


(1) (1892) 17 Cox, O. O. 508, 4 
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Majumdar was examined as a witness, 
being P. W. No.3. He stated that such 
unimportant words or questions as “go on 
or “and thtn”, “whatelse,” “on what topic,” 
may have been asked by him. He stated 
that very few questions and only the unim- 
portant ones were left out. - He stated that 
it was not necessary to put down all ques- 
tions in recording a dying declaration, and 
he did not consider it necessary to put 


down a question “do you know so and Ro” 


or “have you metso and so.” As to certain 
specific statements he was positive that 
they were not made in answer to any ques- 
tion of his, and he also said that before the 


-deceased said that Shama Charan was a 


shop-keeper he may have put a question to 
him to elicit who this Shama Charan was, 


‘Tt is unnecessary to refer to other portion 


s 


- 


not, thergfore, deserve that sanctity which 


of his evidence. The Jury heard him and 
they had “also the record of the, dying 
declaration before them and it was a 
matter entirely within the province of 
the Jury as to what value they should 
attach toit. The matter could be left 
to the Jury in no better words than 
those of the learned Judge: “If you con- 
sider the statement was elicited as a result 
of leading questions, that isto say, ques- 
tions suggesting answers, if you believe 
this against the wordofthe Sub-Divisional 
Officer then you are bound to regard the 
statement with the gravest suspicion, to the 
extent even of refusing to give 1t any 
credence at all, because unless such ques- 
tions are recorded it is impossible for a tri- 
bunal sitting in consideration of the eviden- 
tiary value of the statement, to assess how 
much, if any, of it is the voluntary out- 
come of the man’s own mind and volition, 
and how much isthe result of such sugges- 
tion.” The Jury; as I have said, had the re- 


cord of the declaration before them. They 


had also before them the fact proved in this 
case that before the deceased madethestate- 
ment, outsiders and Police Officers had ample 
access to him. If, therefore, the Jury were 
not prepared torely upon the declaration 
it is hardly a matter upon which we can 
dissent from them when dealing with the 
case under s. 307, Cr. P. C. 

“ There are alsocertain other arguments 
which have been advanced before us. and 
to them I desire shortly to refer. Itis 
urged on behalf of the defence that the 
dying. declaration is at variance with the 


other ‘evidence on the record, and it should 
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might otherwise attach to it as being the 


statement of a man who was about to die. © 


In the first place it is pointed out that the 
deceased spoke of a mango tree as being 
the tree under which the shots were fired 
and it is pointed out that the only mango 


etree there was the one on the south-east 


corner Of Inspector Coulter's house, and 
it is pointed out that the deceased upon his 
own statement knew the place very well and 


was hardly likely to mistake the three- 


jungly trees for a mango tree. In support of 
this point, reference is also made to a pas- 
sage in the deposition of P. W. No. 5who 
says as follows :— I saw a man run and 
fall down and another man running.away 
to the north-west. I saw afigure fall anda 
figure in white running. I did not. see ac- 
tually aman fall. Itlookedlike something 
falling.” It issaid that this lends support to 
the defence suggestion that the occurrence 
did not take place under the three - trees, 
Next it is said that whereas the deceased 
said in his declaration that he was sitting 
under the free and the accused shot him 
standing, P. W. No. 9, Black, in his evi- 
dence stated that the deceased had told him 
that the man who shot him. was walking 
with him and talking with him on the golf 
maidan. It is next said that the statement 
of the deceased that he met the accused 
in front of Satish Babu’s house at7 P.M., 


‘is falsified by what has been spoken to-by 


Satish Babu andthe excise peons. -It is 


urged that the accused was notin the habit . 


of wearing shoes and in support of that 
reference is made to the evidence of P. W, 
No. 2and P. W. No.9. Comment is also 
made as to the non-examination of Mr, 
Kelly, Mr. Makean, Mr. Shallow, the coach- 
man and some other witnesses.’ It is 
urged that the placeis a much frequented 


one and also that the Rai Bahadur’s horse ` 


is groomed there, so that it was not a like- 
ly spot to be used either forthe crime or 
fot the purpose of sitting on the ground. It 
is unnecessary to deal separately with these 
matters. Most of them to my mind pre- 
sent no real difficulty andare easily expli- 
cable. s i 

There are, however, two matters which 
present some difficulty to my mind —1 shall 
not say that itis altogether an insurmounte- 
able difficulty. The deceased said that 
the day before the accused sent informa- 
tion to him through Shama Chiran he 
had business with him and had asked him 
to meet the accused atthe spot, In answer 
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“to a question as to what Shama Charan ‘ 


told him, he stated + “ Babu, Premananda 
wanted you to meet him in that place.” So 
there can be no mistake that the deceased 
meant to convey that the accused sought 
for an interview with the deceased through 
Shama Charan and requested him to be at 
the spot asthat hour. P. W. No. 11. Shama 
Charan, is equally positive that no such 
thing took place. He is positive that he 
bad no talk with the accused at any time 
on Sunday. 
May, he met the deceased about 7 or 8a. M. 
in the morning and the deceased request- 
ed him to ask the accused to meet him 
that afternoon, i.e., on Saturday. ‘There is, 
therefore a conflict which it is- hard to, 
reconcile. It may be that a satisfactory 
explanation of it is obtainable: but there 
it is andit may have weighed with the Jury. 
The next thing is this. If the accused 
sought for an interview with the deceased, 
and came there fully prepared and armed 
to shoot him to death, would he wait in the 
way suggested and be conversing with him all 
thetime onvarious matters and then tell the 
deceased why it was that he was about to 
kill him and think it necessary to acquaint 
him with the fact that he was a dangerous 
man, that he had caused the Maniktola 
case to be detected and Ananta Singh 
arrested and then fire the shots, It is not 
altogether impossible that such a conversa- 
tion took place but it is certainly some- 
what improbable and may have seemed to 
be so to the Jury. oo 

There remains to notice one further point 
which the defence sought to make in this 
case. 
his evidence stated that he met the accus- 
ed on the evening of the occurrence at 
the time of candle-light just as the lights 
had been lit. He states that he then met 
him in front of his shop on the road, and 
there was a man, one Bimal Babu, with 
him. Bimal Babu was pushing’ a bicycle 
and the accused was walking slowly be- 
side him. He also states that he met 
the accused again shortly before or short- 
ly after “9 o’clock.and that he came from 
his house towards his shop and stayed there 
a couple of minutes. He states further that 
before the accused came Benoy had come 
to his shop and purchased some cigarettes 
and that the accused came and took one 
from‘him. It is goughtto be shown from 
this evidence that the accused’ could not 
have been at the place of occurrence at the 
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time suggested by the prosecution - and ` 


He says that on Saturday, 24th | 


P. W. No. 11, Shama Charan, in- 


: 100% 


that Benoy Babu, who was a witness on 
the charge-sheet, was withheld by the pro- 


secution. Inthe absence ofeany further - 


data it fs not possible to appreciate the 
exact significance of this evidence. 

On the whole, therefore, there were mat- 
ters before the Jury upon which they 
might have felt themselves unable to con- 
vict the accused and Iam not prepared to 
hold that their verdict under the circum- 
stances was anunreasonable one, such as 
would justify our refusal-to accept the 
same. Most of the reasons given by the 
Foreman in support of the verdict may not 
commend themselves to us or may not be 
very convincing but the reasons that the 
Foreman gave need not necessarily be 
taken as constituting all the grounds which 
he and the other Jurors may have had 
for their verdict. It is well-known 
that even trained minds find it difficult 
when asked ‘off-hand to formulate all the 
grounds which they may have in support 


‘of. an opinion which they may have form- 


ed. After all, what we have got to find 
before we can refuse to accept the verdict 


‘of the Jury in a case under s. 307, Cr. P. 


C., is that the verdict is unreasonable. 
In the present case it is not possible to say 
that the verdict of the seven Jurors tho 
sat at the trial was an unreasonable one. 
The result is that in my opinion the 
verdict of the Jury should be accepted. The 
reference should be rejected and the ac- 
cused should be released, ` 


Greaves, d.— I agree. 


Z, K. Reference rejected. 
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.SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision APPLICATION No, 18 
‘ oF 1925, 
February 26, 1925. 
Present:—Mr, Kennedy, J. C, and - 
Mr. Raymond, A.J. C. 
YUSIFALLY LOOKMANJI— APPLICANT 
veTSUS i 
EMPEROR—OprosıTE PARTY.” 
Karachi Port Trust (Act VI of 1666), 8. 84—Cri- 


1008 
minal Procedure Code (Act V of 1898), s. 886-—Levy 
of Port Trust dues—Order directing issue of warrant— 
Revision, whether competent. : 

The order of a Magistrate directing a warrant to 
issue under s. 386 of the Cr. P. C. for recovery of 
an amount due to the Karachi Port Trust on appli- 
cation being made to him for the purpose under 
s. 84 ofthe Karachi Port Trust Act, is not a judicial 
order but an exacutive order which cannot be revised 
by the High Court. 

Application to revise an order of the City 
Magistrate, Karachi, dated the 26th Novem- 


ber: 1924. 


‘Mr. Javharmal Vilaitrai, for the Appli- 
ant. 
Mr. T. G. Elphinston, Public Prosecutor, 


- 


for the Crown. | 


JUDGMENT.—In this case it appears 
that Yusifali Lookmanji imported certain 
Soda water bottles which owing to dis- 
putes remained on the premises of the 
Karachi Port Trust and ultimately there 
became due, according to the finding of 
the Karachi Port Trust, a sum of Rs 68-12-0 
against Yusifali Lookmanji in respect .of 
that consignment. The Port Trust called 
upon Yusifali Lookmanji to pay, but Yusif- 
ali did not pay, therefore, unders. 84 of 
. the -Karahi Port, Trust Act, the Port 
Tryst applied to the City Magistrate to 
recover this money by summary proceed- 
ings-in the manner provided in the Cr. P.C. 
for the recovery of fine. The Magistrate 
gave notice to Yusitali Lookmanji and 
held a regular proceeding and coming to 
the opinion that the amount of Rs. 68-12-0 
was actually due by Yusifali to the Port 
Trust and that the claim was not-barred, 
ordered that amount te be recovered as a 
fine, in accordance with s. 386 of the 
Or- P: U. 

Yusifali now comes here asking us to 
exercise our “revisional jurisdiction and we 
have heard both sides, 

In our opinion the matter is not’ one 
for criminal revision, The Port Trust Act 
requires that the summary proceeding 
should be’ that held under the Cr. P.C. 
for recovery of fine. The only procedure 
which has been indicated to us as laid 
down in the Cr, P.O. for recovery of fine 
is s. 386, But s. 386 does not contemplate 
any sort of inquiry or order: Itis, as a 
matter of fact, merely an action of the 
Court itself consequent on some previous 
- orders. The Court, for instance, in the 
“case of conviction for a hurt may impose a 
fine of R$. 25 or one month’s simple im 

h . 
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prisonment and the person so sentençed ` 
may refuse to pay, the Court will send 
the recusant person to prison and then 
take action under s. 386 to levy the amount 
of fine from bis ‘property. That order, 
therefore, directing a warant to Issue is 
merely a consequential and ancillary order 
and the order which will bave to be at- 
tacked by the accused, whether in appeal 
or revision would not be that order but 
the origmal judgment infiicting upon bim 


. a sentence under s. 323. Similarly in the 


present case the order of the learned City. 
Magistrate is merely a consequential or an 
executive order passed for the purpose of 
carrying out the effective order of the 
Port Trust directing the applicant to pay 
a certain sum of money in consequence 
of his failure to pay their dues. It is that 
order of the Port Trust and not the order of 
the learned City Magistrate that is to -be 
attacked. There is no machinary provided 
in the Cr. P. ©., for attacking that order _ 
before us although there are, no doubt,” 
weapons in the armoury of the Courts to 
prevent or to punish an attempt by the 
Port Trust illegally to assess damages. But _ 
as regards the order which we are not, 
asked to revise our opinion is that it is 
not a judicial order but merely an execu 
tive order and as such cannot, although 
for convenience it has been given the form 
of a final order in a proceeding between 
parties, be treated as if it were an order in - 
a judicial proceeding, and so subject to re- 
vision. . 


We, therefore, dismiss this application. 


P. B. A. Application dismissed, 


- Present:— 


. mitting the act. 


| (esr. Ó, 1925) 
“RANGOON HIGH COURT. 
Ciyiu Rererence No. 3 or 1924. 
March 2, 1925, 
Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice Maung Gyi. 
MA OHN MAY--PETITIONER 
VETSUS : 


J: 0. SUTHERLAND AND ANOTHER— 


RESPONDENTS. 

Divorce Act (IV of 1869), ss. 7, 14, 17--Matr ional 

jurisdiction—Principles to be followed—Petition for 

divorce— Petitioner guilty of adultery—Discretion of 
Court—-Decree nisi, confirmation of. 

The Courts in India in the exercise of 


their 


matrimonial jurisdiction are bound to act on-the ~ 


principles followed by the Divorce Court in England. 
[p. 1009, col. 1.] 


Adultery on the part ofa petitioner for divorce is - 


very rarely condoned by the Court. Where, however, 
it appears that 
ignorancs of fact as where a petitioner whose wife has 
lefi him marries again in the belief that,his wife is 
dead, the Court may grat relief. Another ground is 


where a petitioner acts in ignorance of law, as where 


a man marries again after a decree nisi has been l 


passed but before it-is made absolute in the bona fide 
belis that his marriage has already been dissolved. 
Another class of cases in which a discretion may be 
exercised in favour of the pstitioner is ‘where a wife 
commits adultery in consaquence of threat and 
personal violence by which she is coerced, into com- 
The last case is where the petitioner 


had committed adultery to the knowledge of the 


respondent which the respondent had long since 
pardoned and condoned. {p. 1009, col. 2; p. 1010. col..1.] 
Petitioner, 


. married to the respondent who was a Christian. 


. She had five children from “hum and was subse- 
. quently deserted by the 
. afterwards she sued the 


respondent. Some years 
respondent for divorce 


. on the ground of adultery coupled with. desertion and 


; obtained a decree nisi, 
. the decrees she beg gan to liva with another’ man. 


Shortly before she obtained 
On 


. the decree coming up before the High Court ae con- 


firmation : 
Held, that although there were several features 3 in 
the case which accounted for the petitioner's guilty 


conduct they could not be taken to extenuate it and 


that the. Court could not, therefore, exercise” its 


discretion in her favour and must decline ito confirm i 


the decree ntsi. [p. 1010, cols. 1 & 23] 


Civil reference for. confirmation of decreas 
for dissolution of marriage passed in Suit 


No. 22 of 1924 by the District Count, Insein. 


JUDGMENT.—This is a Reference. to ; 


‘confirm a decree nisi passed by- the Dis- 


trict Judge, Insein. The petition ‘is ‘based 


on adultery coupled with desertion for 


ever that grounds have been. proved en-._ 


t 


subsequently transpired that she. herself - 
- had been guilty of adultery and . the im- 
portant, question fog consideration: is whe- : 38: 90 L-T. 1 
ther we can under these circumstances ` 


.exercise a discretion in her favour and 


two years, and there is no queStion what- 


titling the ‘petitioner to a.divorce but ‘it 
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the adultery „was committed in 


who was a Burmese ‘Buddhist, was ` 
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nevertheless confirm the decree nist, The 
facts of the case are that petitioner and 
respondent were married on the 3rd July” 
1911. Respondent isa Christian and they 
were married before a Registrar. Respond- 
ent was in the Government Educational 
Service. They were living at Insein. Five 
children were born to them. Respondent 
was then-transferred to Tavoy and did 
not take petitioner with him because of’. 
the children who were at school. He 
occasionally visited her when he came 
back to Insein during the holidays. He 
once asked her to join at Tavoy but she 
could not leave the children. She-heard 
rumours that he had taken another woman 
Ma Tun Sein. Respondent subséquently 
returned to Rangoon bringing with him 
Ma Tun Sein, and she has lived with him 
as his wife ever since his visit to Tavoy. 
Petitioner only then became awareof his 
liaison with this woman. He ceased to 
maintain her and she obtained an order 
for maintenance for herself and the child- 
ren which has not. been regularly paid. 
She even got him sent to gaol for non- 
payment and he was at the time of suit 
for maintenance in arrears, She then filed | 
a suit for divorce on the 3lst May 1924. 


‘The decree nist was passed on the 1{th 


July 1924. On the 3rd October 1924 res- 
pondent applied for the guardianship of 
the children and in the course of those 
proceedings petitioner made a statement. 
She said she was living in Insein in her 
grandfather's house and that she was 
pregnant by one Maung Po Kya. She said 
that she began to live with Maung Po Kya 
from .the 15th July 1924. This” was two 
days before the decree misi was passed. 
The question is, whether on these facts , 
we can excuse her adultery and confirm 
the decree nist. This Court is bound to act 
on the principles followed by the Divorce 
Court in England. Adultery on the 
part of the petitioner is very rarely con- . 
doned by the Court, and the principles on . 
which the Courts in England act, in the 
exercise of their discretion, are to be found 
in the cases of Constantinidi v. Constanti- 


-nidi & Lance (1), Wyke v, Wyke (2) and 


Tickner v. Tickner (3). Where the adultery 


0) (1903) 19 T. L R 699; (1903) P. 246; 72 L. J. 82; 
9 L. T. 340; 52 W. R 
Sa (1904) 20 TD. R. “195: (1904) P. 149; 73 L. J.P, 


(3) (1924) DE L R, 367; (1924) P. ug BÍL T, 


"159: 22 L, Q. R. 692, 
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a petitioner whose wife had left him married 
again in, the belief that his wife was 
-dead, the Court may grant relief. Another 
ground recognised, is, where a petitioner 
acts in ignorance of law, as, where a man 


marries again after decree nisi has been” 


passed, but before it was absolute in the 
bona fide belief that his marrirge had al- 
ready been dissolved. Another class of 
cases in which discretion may be exercised 
is where the wife commits adultery in 
consequence of threats and personal viol- 
ence by which she is coerced into com- 
mitting a default. The last case is where 
the petitioner commits adultery to the 
knowledge of the respondent but which 
respondent long since pardoned and con- 
doned. In Constantinidi v. Constantinidi & 
Lance (1 the Court accepted the pleadings 
that petitioner’s adultery had been caused 
or condoned by the wilful neglect or mis- 
conduct of the respondent and this is the 
only ground that can possibly be urged 
for taking a lenient view of the present 
case. It is to be noted that petitioner's 
adultery was committed several years after 
she had been deserted by her husband. 
She had five children to support and edu- 
gate and respondent's payment of main- 
tenance decree was by no means regular, 
She, no doubt, had but little wherewith 


“to support and educate her children and 


maintain herself, but, on the other hand, it 
appears that she hada home with her 
grandfather. She had, further, taken 
steps to obtain a divorce which would 
leave her free to contract a lawful 
marriage, but before the decision was 
piven she committed adultery. There 
is one other fact which should be 
considered also and that is, that she is 
a Buddhist and she would probably be- 
lieve that by the mere fact of desertion, 
the marriage would, according to Burmese 
Buddhist Law, be dissolved. On the other 
hand, she knew she had married a Chris- 
tian arid she knéw that her marriage had 
been celebrated in accordance with the law 
applicable to Christianity. It may be a 
hard case and it is impossible not to feel a 
certain amount of sympathy for the peti- 
tioner, but these cases are not to be de- 
cided on grounds of sympathy, but on the 
judicial exercise of the discretion which 
the law confides to the Courts, There are 
no doubt, several featuresin the case which 
accourt for, but can hardly be taken to 
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extenuate her guilty conduct, and having 
taken ‘steps to obtain a legal decree, she 
did not even wait to know the result and 
had probably been committing adultery 
for some time before the decree nisi was 
passed. Under these circumstances, in my 
opinion, it is impossible to exercise our 
discretion in her favour and I would, there- 
fore, decline to confirm the decree nist with 
the result that the suit then stands dis- 
missed. 


Z. K. Suit dismissed., 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit REVISION No. 202 or 1924, 
February 25, 1925. 
Present:— Mr. Daniels, J. C. 
IDOO AND OTRERS—DEFENDANTS—ÅPPLICANTS 
- VETSUS 
NEHAL KHAN AND UTHERS— PLAINTIFFS—- 
OPPOSITE PARTY. i 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. 11, Art. &—Contract to extract lakh from trees, 
money payable under, whether rent—Suit to recover 
money under such contract, whether cognizable by 
Small Cause Court. ; 
A contract for the extraction of lakh from trees i 
of the nature of a license and is not a lease. No 
interest whatever in the trees passes under such a 
contract, nor even the right to temporary possession 
of the trees. The contract is strictly limited to the 
particular purpose for which it is given. A suit to 
recover money payable under sucha contract is not, 
therefore, a sult to recover rent within the meaning 
of Art.8 of Sch. II to the Provincial Small Cause 
Courts Act and isnot excluded from the cognizance 
of a Small Cause Court. 


Revision against the judgment and decree 
of the Subordinate Judge, Bahraich, dated 
the 12th November 1924. 

Mr. Ghulam Hasan, for the Applicants. 

Mr. B. N. Chakbast, for the Opposite 
Party. 

ORDER.—In my opinion the view taken 
by the learned Subordinate Judge is correct. 
A contract for the extraction of lakh from 
trees is of the nature of a license and not 
a lease. .No ifiterest whatever in the trees 
is given nor even the right to temporary 
possession of them. The contract is strictly 
limited to the particular purpose for which 
it is given. This was the view taken by 
Mr. Lindsay in Civil Revision No. 103 of 
1913 and I agree witl it. The revision is, 
therefore, dismissed with costs. 

Z, K, 4 Revision dismissed, 


t 
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RANGOON HIGH COURT. 
Frrsr Civiu AppeaL No, 210 op 1923. 
February 17, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 

A. SA VEERAPPA CHETTY, ° 
BY HIS NEXT FRIEND A. S. A. RAMAN 
CHETTY— APPELLANT 
Versus 

MA TIN AND oTH3rs— RESPONDENTS. 
Transfer of Property Act (IV of 1882), ss. 8, 59, 70 
—“Things attached to the earth" what are—Machinery 
placed in building, whether attached to building— 


Equitable mortgage of house, whether includes 
machinery, 


“Things attached to the earth” within the meaning 
of s. 8 of the Transfer of Property Act, include not 
only walls and building imbedded in the earth but 
also things attached to whatever is imbedded for the 
permanent beneficial enjoyment of that to which they 
are attached. Machinery brought into a building for 
the purpose of carrying on a business therein cannot 
be said to be attached to the building for the perma- 
nent beneficial enjoyment of the building. The 
important test in sucha case is the intention with 
he an article is placed in the building. [p. 1011, 
col, 2. 

Where an equitable mortgagee of a house claims 
machinery installed in the house as part of his mort- 
gage security by operation of law by virtue of the 
provisions of s. 8 of the Transfer of Property Act, 
the burden is on him to prove all the ingredients 
necassary to establish his case, for instance, that the 
machinery is attached to the building and that it is 
so attached for the permanent beneficial enjoyment 
ofthe building. [p. 1012, col. 1] 

“In tha case of an equitable mortgage by deposit of 
title-deeds the scope of the security is the scope of 
the title. |p. 1011, eol. 2] ° 

Appeal against a decree of the District 
Juige, Bassein, in ©. R. No. 12 of 1923. 

Mr. Clark, for the Appellant. 

Mr. Anklesaria, for the Respondents. 

JUDG MEN T.—In the suit out of which 
this appeal arises, the plaintiff, A. S. A. 
Veerappa Chetty, claims a mortgage due 
in respect of land and house and a go- 
down in Bassein Town. He also claims that 
his mortgage- operated on an electric 
machine and electric equipment and also on 
an ice factory machine either installed or 
merely placed in the building which were 
subject to his mortgage. The mortgage 
was an equitable one by the deposit of title- 
deeds created on the 20t}? March 1921, the 
mortgagor being one Lok Ta Shway. He 
is dead and the defendants were sued as his 
legal representatives. The learned District 
Judge of Bassein gave the plaintiff a decree 
in respect of the lands and bufldings, but 


rejectedehis claim im respect of the two sets. 


of machinery. The plaintiff now appeals to 
this Court. According to the plaintiff the 
electric machinery was in existence at the 
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date of the mortgage while the ice-making 
machinery was broughtin affer the mort- 
gage. According to the defendants both 
sets of machinery were brought into the 
premises after the mortgage was created, 
but in the view we take of this case, it is 
not necessary to come toany finding on this 
point, since we are of opinion that the 
plaintiffs case must fail whether the two 
sets of machinery were brought before or 
after the mortgage. It will be noticed that, 
as the Distriet Judge points out, there is 


no evidence whatever as to the purpose for =. 


which the electric machinery was used nor 
of the manner in which either set of 
machinery is attached to the building. The 
plaintiff's claim is that the electric ma- 
chinery passed to him as part of the land 
which was mortgaged to him.and the ice- 
making machinery passed to him as acces- 
sion under s.,70 of the Transfer of Property 
Act. The mortgage in question is a mort- 
gage by deposit of title-deeds. In the case 
of equitable mortgages by deposit of title- 


_deeds it has been held that the scope of the 


security is the scope of the title [ Pranjivan- 
das Jaggivandas Mehta v. Chan Mah Phee 
(1).] The title-deeds unfortunately are not 
on the record but it is unnecessary to send 


for them. The sale-deeds of the property P< 


evidencing the sale to Lok Ta Shway are 
dated 1918. As Lok Ta Shway is alleged 
to have brought in the electric machinery 
himself there could not possibly be any 
reference to them in the title. deeds deposit- 
ed. If they have passed at all, they could 
only pass as things attached tothe earth by 
operation of s. 8 of the Transfer of Property 
Act. The Acts words “attached to the 
earth “are defined in s. 3 of the Transfer of 
Property Act. Things attached to the 
earth include not only walls or building 
imbedded in the earth but also things 
attached whatever is imbedded for the 
permanent beneficial enjoyment of that 
to which they are attached. There is, ag 
we have said before, no evidence as-to 
the manner in which: the machinery is 
attached to the building. Under these 
circumstances it cannot be held that the 
machinery is attached to the land or any 
partof the building. Even if so attached, 
it cannot pass to the transferee hy a mere 
transfer of the land, unless it is attached 


(1) 35 Ind. Cas. 190: 9 B. L. T.125; 43 O. 895° (1916) ° 
M. W. N. 448; 31 MOL J.158,4 LW. 69! HA. L J. 
638; 20 O. W. N. 925; 28 Bom. L. R. 664; 24 M. LiT, 
242; 24 O. L. J. 314; 8 L. B. R. 458; 43 I. A. 122 (P, O), 
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to the building for the permanent beneficial 
enjoyment thereof. The pointin question 
was the subject of considerationdn a recent 
case in the Madras High Court, Narayana 
Sah v. Balaguruswamy Nadar (2). In that 
case certain buildings were used fora dis- 
tillery and it was contended that the dis- 
tillery machinery attached to the building 
passed to the creditor. The learned Judge 


' discussed the law at some length. Heheld 


that the technical English Law on fixtures 
did not apply in India. Thalearned Judge 
also explained the operation of s. 8 of the 
Transfer of Property Act, and held that the 
“ primary consideration in determining whe- 
ther the items claimed are fixtures under 
s. 8 of the Transfer of Property Act should be 
whether the articles are provided for the 


- permanent. use of the house, and whether 
- they can be said to be articles which are 
“ necessary or which are provided forthe more 
- beneficial enjoyment of the property and I 


do not think that under that term machinery 
brought into the house for the purpose of 


- carrying on business can be included.” 


According to the learned Judge the import- 
ant test in such cases was the intention 
with which the articles were put into the 
house. The electric machinery was in this 
case claimed by the plaintiff not to have 
been specifically mortgaged, but as having 
become part of the mortgage security by 
operation of law. The burden was on him 
to prove all the ingredients necessary to 
establish his case. He has given no evidence 
of the purpose for which the electric ma- 
chinery was used. Under these circum- 


‘stances it cannot be held that they were 


provided for permanent use in the house 
or for its more beneficial enjoyment. As 
regards the ice-making machinery even if 
it had been in existence at the time of 


mortgage it could not have passed to the 


mortgagor. It was presumably installed 
for the purpose of ice manufacturing busi- 


ness and the remarks in the Madras case 


[Narayana Sah v. Balaguruswami Nadar (2)| 


are distinctly applicable. In this view it is 


not necessary to consider the English and 
other cases cited before us. We, therefore, 
uphold the decision of the District Judge 
and for the reasons given, the appeal fails 


and is dismissed with costs. 


Z, K. Appeal dismissed. 


(2) 76 Ind. Cas. 838; 33 M. L. T, 227; 45 M. L. J. 
385; 18 L. W. 928; (1924) M. W. N. 43; (1924) A. LR. 
. w 
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RRGHUNATH PRASAD SINGH V. BASDEO PARSAD SINGH: ` (88 I.O. 1925] 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 113 
oF 1924, 
March 2, 1925. 
Present :—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 
RAGHUNATH PRASAD SINGH 
AND OTHERS—PLAINTIFFS—APPELLANTS 
VETSUS 
BASDEO PARSAD SINGH—Dzrenpant— 
RESPONDENT. 

Hindu Law-~Joint family—-Partition—Joininess of 
members constituting one branch of family—Pre- 
sumption—Burden of proof—Debts incurred by father 
—-Pious obligation of sons, whether can be enforced 
during lifetime of father—Decree passed against 
father personally—Immoral obligation. 

The sons of a Hindu are under a pious obligation 
to pay their father’s debts even in his lifetime. [p. 1013, 
col. 1.] 

Where a partition takes place of joint family pro- 
perty there is no presumption that a father and his 
sons constituting one branch of the family continue 
to remain joint inter se. The question is one of 
fact and the burden of proof is on those who allege 
jointness. [zbid.] 

Where in a suit for partition of joint family pro- 
perty and for accounts against the manager of the 
family a decree for money is passed against the 
defendant personally, the fact that the decree is 
personal is not sufficient to prove that the obligation 
in respect of which the decree was passed was an 
immoral obligation so as to absolve the sons of the 
judgment-debtor from liability in respect of the 
decretal amount under the decree. [ibid.] 

Appeal from an order of the Subordinate 
Judge, Saran, dated the 15th March 1924. 

Mr. 5. K. Mitra, for the Appellant. 

Mr. N. N. Sinha, for the Respondent, 

JUDGMENT. 

Mullick, d.—The question in this 
appeal is whether the share of the appel- 
lants Raghunath Prasad Singh, Jagannath 
Prasad Singh and Gorakh Prasad Singh 
in the ancestral family property is liable 
to be sold in execution of a decree against 
their father Sham Narain Singh. The 
decree was made in a partition suit brought 
by the respondent Basdeo Parsad Singh. 
The Subordinate Judge ordered a partition 
of Basdeo’s 8-annas share. Apparently a 
money lending .business was part of the 
joint family property of which Sham Narain 
was the karta.2 As Sham Narain refused 
to produce any accounts, the Subordinate 
Judge-valued Basdeo’s share at Rs. 6,000 
and gave a personal decree against Sham 
Narain for this sum. When the immove- 
able property assigned to Sham Narain and 


‘the three appellants jointly was «attached 


in execution of the decree for this debt, 
the appellants objected, firstly, on the 
ground that the} were not joint-with their 
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father, and secondly, on ‘the ground that 
the debt was immoral. 

With regard to the first of these points, 
it now appears to be settled [Brij Narain 

v. Mangla Prasad Rai (1)] that the sons are 
under a pious obligation to pay their 
father’s debt even in his lifetime, But it 
. is contended that a partition of the joint 
family property having taken place, there 
is no longer any presumption that the 
branch to which Sham Narain and his three 
sons belong has continued to remain joint. 
That is perfectly true. There is no pre- 
sumption of jointness and itis a question 
of fact whether Sham Narain and his three 
sons have remained joint. The burden of 
proof is on those who allege jointness 
and the Subordinate Judge has found that 
the respondent has discharged it, The 
appellant Raghunath Prasad gave evidence 
before the Subordinate J udge that he was 
joint with his father. He has been believed 
and there is no satisfactory evidence to the 
contrary. It has not been proved that 
Sham Narain was joint in food only and 
not in property with his sons. 

With regard to the other point, it is con- 
tended that the Subordinate Judge would 
not have given a personal decree against 
Sham Narain unless he had been satisfied 
that it was an immoral debt not binding 
upon the joint family. The answer to this 
is that the Subordinate Judge did not find 
that the debt was immoral and itis conceiv- 
able that his opinion was that in this case 
the karta, though not guilty of criminal mis- 
appropriation, had otherwise incurred a 
liability not binding upon his co-parceners. 
I do not think that the passing of a personal 
decree alone is sufficient to prove immorali- 
ty. Evidence was given that Sham Narain 
had wasted money on a dancing girl, but 
neither of the two witnesses has been be- 
lieved upon this point by the Subordinate 
Judge. In any event the evidence is of 
such a vague kind that the learned Sub- 
ordinate Judge was right in refusing to 
infer that the Rs. 6,000 in question was 
spent on this woman. 

The appeal is dismissed*with costs. 

Ross, d.—I agree. 


Z. K. Appeal dismissed. 


689; 46 A. 95; 2I A. L. J. 934; 46 M. 
; 28 O. W. N. 253; (2924) M. W. N. 
0. & A L. 


SUNDAR RAI V., SURAJ BALI RAT. 
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ALLAHABAD HIGH COURT. 
SEGOND Civit APPEAL No. 793 or 1923. 
May 15, 1925. f 
Presegt:—Mr. J ustice Boys‘and Mr. 
Justice Ashworth. 
SUNDAR RAI—PLAINTIFS—APPELLANT 


versus 
SURAJ BALI RAI—DEFENDANT— 
: RESPONDENT. 


Contract Act (IX of 1872),s 19-A—Undue influence 
—Contract set aside—Restoration of benefit, whether . 
can be directed. 

Where the Court refuses to enforce a contract on 
the ‘ground of uadue influence it has power under 
s. 19-A of the Contract Act to annex such terms and 
conditions to its decree as may seem just; for instance, 
it may direct that any benefit received by the person 
at whose instance the contract has been avoided. should 
be restored to the other party to the contract. 


Second appeal from a decree of the. 
District, Judge, Azamgarh, dated the 16th 
February 1993. 


Mr. S. D, Sinha, for the Appellant. 
Mr. S. P. Sinha, for the Respondent. 


J UDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff-. 
appellant against the defendant-respondent 
for recovery of a half share in certain. 
property. The plaintiff and the defendant 
entered into an agreement, whereby, in 
consideration of the plaintiff standing all 
the expense of litigation, the defendant 
would bring acertain suit for obtaining the 
property in question, dnd, if ultimately 
successful, would give the plaintiff a half 
share in that property. 

The Munsif dismissed the suit on a find- 
ing that the plaintiff was in a postition to 
dominate the will of the defendant and that 
the transaction was on the face of it unfair. 
He, accordingly, held that the contract was 
a voidable one as induced by undue in- 
fluence. The District Judge on first appeal 
upheld this decision, 

The first question is whether there was 
evidence to justify the finding that the 
plaintiff was in a position to dominate the 
will ofthe defendant. The Munsif based 
his finding on the facts that the defendant 
was only just over minority, was inexperi- 
enced, had no money himself to carry on 
the litigation and had appealed in vain to 
at least one other person who had refused 
to help him. The District Judge support- 
ed this finding merely on the facts that the 
appellant was young and inexperienced, 
and did not, as a matter of fact, obtdin in- 
dependent advice. We are not disposed tg 
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hold that there was nothing in fact on 
which the finding could be based, though 
if we were trying the case originally we 
should not be disposed to agree ewith the 
finding. As to the finding that the trans- 
action was an unfair one, the District Judge 
has based his finding on the fact that the 
defendant had so good a chance of obtain- 
ing the property tHat there was little risk 
in financing him and that the agreement 
to give half the property, that is a half 
worth Rs. 600, for an expenditure which in 
fact only amounted to Rs. 200 was unfair. 
Here again we are not disposed to hold that 
there was no basis whatever for the finding. 
It has, however, been urged by the 
appellant that the Courts below should at 
least have awarded him something under 
the second clause of s. 19-A of the Contract 
Act. That elause provides that when an 
agreement is liable to be set aside on the 
ground of undue influence, the Court may 
annex such terms and conditions as may 
seem just to any order for the contract 
being set aside. Our attention hag been 
drawn tothe last paragraph of the judg- 
ment of the District Judge. In this it 
appears that the District Judge suggested 
that the appellant should get the sum of 
Rs. 400 in consideration of the amount spent 
by him and the risk taken by him. The 
appellants rejected this suggestion and so 
the District Judge appears to have con- 
sidered that there was no course open to 
him but to uphold the dismissal of the 
suit. We are inclined to think that the 
District Judge must have overlooked the 
second clause of s. 19-A of the Contract Act 
which enabled him, without the consent of 
the parties, to impose the suggestion which 
he made to the parties, Although the 
grounds of appeal in this case do not raise 
any question as to the propriety of the 
District Judge in not invoking this pro- 
vision of law we consider that we are en- 
D ee the point to he raised. 
ccordingly we allow this appeal] i i 
and decree that the defendants: ball ae 
to the plaintiff within three months the 
sum of Rs. 400 (?). In the event of such 
payment the plaintiff's suit shall stand dis. 
missed. In default of such payment the 
plaintiff's suit shall be decreed with costs 
We make no other order as to costs. ; 


Z. Ke Appeal allowed. 


SACHDHITANANDAN SINHA V, EMPEROR, 


<) 


[88 I; O. 1925) 


PATNA HIGH COURT. 
MīscELLANEoUS JUDICIAL Case No, 37 
oF 1924, 

June 19, 1924, 

Present :—Sir Dawson Miller, Kr.. Chief 
Justice, and Mr. Justice Foster. 

Tas Hox'ses Mr. SACHDHITANANDAN 
SINHA—PETIMIONER 
VETSUS 
EMPEROR-—OPPOSITER PARTY. 

Income Tax Act (XI of 1922), ss 28 (2), 83-——Addi- 
tional assessment, levy of-—Procedure—Reasonable 
opportunity to assessce to be heard, what amounts 
to, 

Where an order is passed by the Income Tax Com- 
missioner under s. 33 of the Income Tax Act in 
circumstances where he is really exercising the duties 
of an Income Tax Officer under s. 23, sub-s. (2) of the 
Act and is in effect calling upon the assesseé to give 
evidence to support the original return made by him, 
a week's notice tothe assessee to show cause why 
additional assessment shotld not be imposed upon 
him without specifying any particular day on which 
the assessee could appear before the Commissioner and 
produce his evidence, does not amount to reasonable 
opportunity within the meaning of s. 33 of the Act. [p. 
1015, col. 2.] 

FACTS appear from 84 Ind. Cas. 792. . 

Messrs. K. P. Jayaswal and A. P. 
Upadhya, for the Appellant. 

The Government Advocate, for the 
Crown. 


JUDGMENT. 

Miller, C. J.—The only question of 
any substance for determination in this 
case is whether the Commissioner of 
Income-tax was justified in the circum- 
stances in ordering the Income Tax Officer 
to issue a supplementary demand upon 
the assessee purporting to act under s. 33 
of the Indian Income Tax “Act. 1922. 
What happened was that the asscssee on 
the 25th May 1923 was assessed to income- 
tax. The Tncome Tax Officers ascertained 
subsequently that he owned certain house 
property and communications took place 
with the assessee calling attention to his 
house in Patna, a house which he had in 
Allahabad and another house which he 
had at Solon or in that neighbourhood 
in the Himalayas. Some correspondence 
took place betwegn the Commissioner of 
Income-tax and the assessee in which the 
latter pointed out that he had only got 
into his house in Patna at the end of March 
1923, that his house in the Himalayas 
was in a Native State and not subject to 
taxation in British India and that with 
regard to his house în Allahabad he 
understood that that being in another 
Proyince, was being faxed there and con- - 
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sequently he had not included it- in his 
return. In the result onthe 13th December 
1923 the Commissioner of Income Tax 
wrote to the assessee that it had been 
ascertained that the annual letting value 
of his house at Allahabad was Rs. 2,400. 
and he requested him to show cause under 
s. 33 of the Income Tax Act why asum of 
Rs. 2,400 should not be added to his income 
for the purpose of assessment for the 
past financial year. It will be observed 
that in that letter, which is dated the 
13th December, the Income Tax Commis- 
sioner gave Mr. Sinha exactly a week in 
which to reply to his letter. He did not 
make any appointment nor did he fix a 
place or time of meeting so as to give 
Mr. Sinha an opportunity of producing 
evidence before him or being heard within 
the meaning of s. 33 of the Income Tax 
Act and the question which we have to 
decide in this case is whether by that 
letter of the 13th December and by the 
subsequent order of the Commissioner made 
on the 22nd December the assessee was 
given a reasonable opportunity of being 
heard within the meaningof the Act. The 
gection provides that the Commissioner 
may, of his own motion, call for the 
record of any proceeding under this Act 
which has been taken by any authority 
subordinate to him, or by himself when 
exercising the powers ofan Assistant Com- 
missioner, under sub-s. 4 of s. 5. The 
sesond clause of the section provides that 
on receipt of the record the Commissioner 
may make such enquiry or cause such 
enquiry to be made and, subject to the 
provisions of this Act, may pass such 
orders thereon as he thinks fit. It must 
be conceded that an enquiry was made 
under sub-s. 2 ofs. 33 and that enquiry, 
which consisted partly of correspondence 
with Mr. Sinha and partly of enquiries 
made from other sources resulted in the 
information that this house was of the 
annual value of Rs. 2,400, and that having 
been done, then it was within the com- 
petency of the Commissiqner to pass such 
orders thereon as he thought fit, Dut 
there is a provision at the end of the 
section which says “Proviled that he shall 
not pass any order prejudicial to an 
assessee without hearing him ar giving 
him a reasonable opportunity of being 
heard.” hat happened was this. On 
rezeipt of the letter of the 13th December 
Mr. Sinha, who isa member of the Exe- 
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cutive Council of this Province, and who 
was on tour at the time, replied on the 
20th December stating in effec that he 
was permanently residing in his house 
at Allahabad for many years and all pay- 
ments in connection with his house used 
to be made there; that he had beea under 
the impression that the same system con- 
tinued but that a nephew of his was now 
living in the house and was looking 
after the establishment there “but if on 
the ground that Income-tax is to be paid 
by a person where he ordinarily resides 
the payment in Allahabad was stopped I > 
shall have no objection to your assessing 
me on the assessed value of my Allahabad 
house.” If the matter had ended there I 
think there might have been some ground 
for stating that the order passed by the 
Commissioner after the receipf of that 
letter was fair and reasonable but the 
letter goes on “I return to Patna on the 
2nd January and shall then write to you 
definitely on the subject. In the meantime 
I have written to my nephew making 
enquiries about the matter.” I may say 
at the outset that where an order is 
passed by the Commissioner under s. 33 in 
circumstances such as the present, that is 
to say in circumstances where he is really 
exercising the duties of the Income Tax 
Officer under an earlier section, namely, 
s. 23, sub-s. 2 of the Act, and is, in effect, 
calling upon the assessee to give evidence 
to support the original return made by 
him, then I think thet a week's notice 
or 8 days’ notice, as was the case here, is. 
certainly not sufficient time, but it will 
be observed from Mr. Sinha's letter that 
he certainly considered that he would ke 
given a further opportunity of considering 
this matter because he said that he would 
be back in Patna on the 2nd January 
and he would write to the Commissioner 
then defintely upon the subject. There- 
fore, he was certainly under the impression 
that he would be given a further oppor- 
tunity of considering this matter dnd of 
definitely putting his views before the 
Commissioner. That opportunity, however, 
he was never given because on receipt of 
his letter which was written on the 20th 
the Commissioner passed the order on the 
22nd directing the Income-tax Officer to 
issue a supplementary demand. On the 
19th January the demand having ¢pre- 
sumably been received Mr, Sinha*yrote to 
the Commissioner of Income Tax in con- 


| 
a 


_ tunity at all, certainly no 


| forming the assessee what he proposed to do, ` 


$ 
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tinuation of his previous letter and said 
that no assessment had been made recently 
on his Allahabad. house for tht purpose 
of Income-tax, and that whilst this was 
so, the facts and circumstances’ of the 
case were not yet fully made known to 
the Commissioner and Mr: Sinha was not 
quite sure that his Allahabad house was 
liable for assessment and he said that. it 


would be in the interests of justice if the 


Commissioner would kindly give him an 
opportunity of-stating his” views before 


- he. passed any final orders on the subject. 


In answer to this the Commissioner wrote 
‘back and said that he had finally dis- 
posed of the matter on the 22nd Decem- 
ber and he had no power to review his 
order and he refused to consider the matter 
any further. As I have already said it 
seems to me that the only question is 
whether the notice given on the 13th 
December and the subsequent order made 
on the 22nd December were justified 
having regard to the provisions of-s. 33. 
I do not think that any reasonable oppor- 
tunity was given at all to. the assessee 


in this case either to present his .case or 


to come and place his evidence before 


thè Commissioner. He was given a week. 


in which to reply. He said what in effect 
amounts to this that he had no objection 
to the assessment at the rate claimed but 
that he would write again definitely about 
the matter in a short time and meantime 
he would consult his nephew who was 
living in the house. On receipt of that 
letter the order was passed and no oppor- 
reasonable 
opportunity within the meaning of s. 33, 
was, in my opinion, given to the assessee 
to put his case before the Commissioner, 
because the order was passed without in- 


The case of the assessee is that this house 
in Allahabad is really owned by him as 
a member ofa Hindu joint family and 
under the provisions of s. 14 of the Act 
the tax shall not be payable by an assessee 


in respect of any sum which he receives. 


as a member of a Hindu undivided 
family. It may be quite trae that on the 
13th December when Mr. Sinha wrote to 
the Income Tax Commissioner this matter 
was not present to his mind. The enact- 
ment.is a recent one. It found place for 
the first time in the Act of 1922 but at the 
same tifhe up to that time the assessee 


had had no reasonable opportunity of. 


. 
* € 
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prising that-at the end of a week only- 
he did not discover that this house being ` 
owned not by himself in his’ personal. 


“capacity but as a member of ‘a Hindu 


undivided family, was not subject to 
assessment as against him personally at 
all. As I have already stated I do not 
think that the notice given in this case 
was reasonable within the meaning of 
s. 33 and that an opportunity ought to be 
given to the assessee to place his case - 
before the Commissioner before any order 
is finally passed. The sum is a small 
one in this- case. In addition to the cost. 
of printing the paper-book and the deposit 
which the petitioner is entitled to get 
back, I think that the hearing fee should 
be assessed at 5 gold mohurs. 


Foster, J.—1 agree. ; 
Z. K. Order accordingly. . 


Pran A he 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First EXECUTION oF DECREE -APPEAL No. 
4 oF 1925. “. 
March 31, 1925. 
Present:—Mr. Dalal, A.J. C., 
and Mr. Wazir Hasan, A. J.C. 
JLALIM UDDIN—J upemuent-DEBToR— 
APPELLANT ` 


Versus 
TATA INDUSTRIAL BANK, Lr., 
LUCK NO W-—Decres-HoLper— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11, O. XXT, 
r. 16,0. XXII, rr. 8, 4,8, 10, 12—Execution of decree 
—Amalgamation of decree-holder Bank with another 
Bank—Application by latter for substitution, dismissal: 
of-- Application to execute decree under O., KAT, r. 16, 
maintainability of—Res judicata. i 
A decree was obtained by the Tata Industrial Bank, 
Ltd., but in the course of execution proceedings an. 
application was filed by the Central Bank of India 
requesting that its name may be substituted in place 
of the Tata Industrial Bank on the ground that the . 
latter Bank had meaged in the Central Bank and all 
its rights and liabilities were represented by the 
Central Bank. This application purported to be under 
O-XXII of the C. P. O., and was dismissed on the 
ground that rr. 3 and 4 of that. Order: were not applic- 
able to execution proceedings and that the case was 
not one ofassjgnment during the pendency of execution. 
proceedings so as to be covered by r. 10 of the Order. 
Srbsequently the Central Benk of India applied for 
execution of the decree under O. XXI, r. 16 of the 


» 


Code : ; 
-Held, (1) that the dismissal of the previous applica-: 
tion which was made und@r O. XXII of the Code did 


` 


{F 


. provisions of O, KAT, 
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not bar the maintenance of the subsequent applica- 
tion under r. 16 of O. XXI of the Code ; [p. 1017, col. 
1. 


(2) that on the amalgamation of the Tata Industrial 
Bank with the Central Bank of India there was a valid 
transfer of the decree from the former to the latter 
Bank and that the latter Bank was entitled to execute 
the decree. -[p. 1017, col. 2.| 


Appeal against an order of the Addi- 
tional Subordinate Judge, Lucknow, dated 
the 18th December 1924, in Execution Case 
No. 107 of 1924, 

Messrs. Niamatullah and Alt Zaheer, for 
the Appellant. 

Messrs. Bishambhar Nath Khanna and 
Ishwari Prasad, for the Respondent.: 


SUDGMENT.—The Tata Industrial 
Bank Ltd., Lucknow had obtained a decree 
against one Kalim-ud-din. Execution was 
taken out by the Tata Industrial Bank and 
subsequently during execution proceedings 
an application was filed by. the Central 


_ Bank of India requesting that its name 


may be substituted in place of the Tata 
Industrial Bank on the ground that the 
latter Bank had merged in the Central 
Bank and all itsrights and liabilities were 
represented by the Central Bank. This 
application for substitution was taken to 
be under O. XXII, and the exeruting 
Court of the Additional Subordinate Jud ge, 
Lucknow, dismissed it on the ground that 
provisions of O. XXII, rr. 3,4, and 8 did 
not apply to execution proceeding as .laid 
down in r. 12 of that Order. It was also 
not a case of assignment during the 
pendency of the execution proceedings as 
would be covered by r. 10. The application 
was made on 15th December 1923 and dis- 
missed on 19th January 1924. 

Subsequently on 27th August 1924 the 
Central Bank of India Ltd. applied _ for 
execution of the decree under Ô. XXI, r. 
16. This application was granted and 
hence Kalimuddin judgment-debtor has 


. appealed. Two grounds of appeal were 


argued before us :— 

(1) that the order of 19th January decid- 
ed that the Central Bank of India had no 
right to execute the desee and that, there- 
fore, the lower Court's present order was 
barred by the provisions of s. 11, C. P. C. 

(2) that there had been no transfer of 
decree as is required by O. XXI, r. 16. 

The learned Subordinate Judge has ex- 
plained . why he dismissed the previous ap- 
plication on 19th January 1924, He did 
not consider it asone brought nnder ths 
rp. 16 and the ques- 


KALIMUDDIN V. TATA INDUSTRIAL BANK LTD., LUOKNOW. 


1017. 


tion decided by him was one under O. 
XXII. There was, therefore, no previous 
finding such as is ‘alleged by the appellant 
that the Central Bank, Ltd. , was not entitled 
to execute the present decree. 

We think that there has been a proper 
transfer. There was an agreement between 
the two.Banks that the assets of the. Tata 
Industrial Bank be transferred to the Cen- 
tral Bank. 
by two resolutions (Exs. land 2) of the 
Tata Bank. The effect of these resolutions is 
explained by ‘the Bombay High Court in the 
case of Katkhushru Nusserwanji Chanda- 
bhoy v. Tata Industrial Bank Ltd. (1). 
There was a conditional agreement of July 
5th 1923 which provided for the transfer 
of the whole business of’ the Tata Bank to 
the Central Bank, provided the Tata Bank 
share-holders passed effectiv® resolutions 
for the voluntary winding up of the Bank 
and the appointment of liquidators to- carry 
out the transfer mentioned in the agree- 
ment. Under that agreement the whole 
of the assests ofthe Tata Bank were to be 
transferred to the Central Bank which under- 
took to satisfy all the liablities of the Tata 
Bank and to keep the Tata Bank, its liqui- 


dators and  contributories, indemnified 
against all such liabilities. Exhibfts 1 
and 2 are the necessary resolutions passed 


by the share-holders of the Tata Bank for the 
voluntary winding up and by a separate 
resolution liquidators were appointed to 
adopt the conditional agreement and carry 
it into effect. The liquidation was to be 
carried out under the provisions of s. 213 of 
the Indian Companies Act and was of an 
entirely different nature to an ordinary 
liquidation in which the liquidators would 
have to realise the -assets of the Company, 
and conduct other affairs of the Company 
until the surplus assets, if any, were distri- 
buted among the share- holders end a final 
dissolution could be declared. The resolu- 
tion of the Tata Bank amounted to an 
assignment in writing of the decree against 
Kalim- ud-din. 

The argument of the apelat S learned 
Counsel that the Tata Bank had. still a 
separate existence and was represented by 
its liquidators -must fail in view of the 
peculiar position of the liquidators who 
were givennoauthority by the share-holders 
to realize the assests ofthe Bank. The assets 
of the Company could be realizedonly hy 


(1) 80 Ind. Cas. ou 48 B. 471; 26 Bori. L. R. 237; 
(1924) A. I. R. (Bs) 33 


This agreement was confirmed ` 


1 
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the Central Bank. In ordinary language the 
two Banks were amalgamated. A portion 
of s. 1007 Vel. 5 page 584 of Halsbury’s 
Laws of England may be usefully guoted:— 

“To constitute amalgamation there must 
be a blending of substantially two or more 
existing undertakings into one undertaking 
Tt is not necessary that a resolution for 
winding up should refer to amalgamation 
in order to constitute a winding up for the 
purpose of amalgamation, but the purpose 
of the winding up may be gathered from 
the whole of the circumstances which result 
in amalgamation.” 

In the present case the special resolution 
of winding up clearly indicates the result 
of an amalgamation of the Central Bank. 

We are of opinion that the lower Court 
was correct in proceeding with execution on 
the application of the Central Bank and 
dismiss this appeal with costs. 


OZ K, Appeal dismissed. 


gang. 


hal ndi Sele Monette 


ALLAHABAD HIGH COURT. 
Civiu Revision No. 43 oF 1925. 
May 29, 1925. 

Present:—Mr, Justice Sulaiman. 
BHAKTA SHIROMANI alias BACHCHA 
DEFENDANT-~A PPLICANT 

VETSUS 

SEETAL NATH—PLAINTIFF—OPPOSITE 

Parry. 

Master and servant—Discontinuance of service— 
Dismissal—Servant, whether entitled-to wages. 

When a servant, whose wages are due periodically, 
so conducts himself that the masteris justified in 
discharging him without notice, he is not entitled to 
be paid any wages for that portion of time during 
which he has served since the last payment of wages, 
[p. 1019, col. 1.] l 
O The contract is that the servant should perform his 

part of the contract for the whole period for which 
wages are paid and if he fails to perform his 
part of the contract or is rightfully discharged at any 
intervening period between the dates when his wages 
are due, he can recover nothing for the broken period 
of service. [zbid.] l 

Civil revision from an order of the Judge 
of the Court of Small Causes at Allahabad, 
dated the 5th March 1925. | 

Mr. Bhagwati Shanker, for the Applicant. 

JUDGMENT.—This is a revision from 
aedecreeof a Court of Small Causes. The 
plaintiff came to Court on the allegation 


that he wag employed as a compositor in 


BHAKTA SHIROMANI V. SEETAL NATH, 


(88 I, 0. 19%5) ~ 


the defendant's press at a salary of Rs. 17 
per month and that he was dismissed on 
the 20th of January 1925 without notice. 
He claimed the pay for the twenty days 
he served and an additional pay for fifteen 
days as he was dismissed without previous 
notice. The suit was contested by the de- 
fendant and all liability was denied. The 
learned Judge of the Court of Small Causes 
has granted the plaintiff a decree for his 
pay for twenty days and dismissed the rest 
of the claim. 

The findings which I must accept are as 
follows:—The plaintiff worked in the de- 
fendant’s press up tothe 20th of January 
on which date at about 12 o’clock he hav- 
ing got fever disappeared from the press 
without applying for leave. He did not 
turn up for 5or 6 days and as he had dis- 
appeared without leave or sanction and 
had leftthe work the defendant was much 
irritated and dismissed him. The Court 
below finds that the plaintif committed 
default and the defendant was justified in 
dismissing him. In spite of this finding 
it has granted the plaintiff a decree for his 
wages for 20 days. 

As I have said, it was admitted by the 
plaintiff in the plaint that he was engaged 
on a monthly salary of Rs. 17. On the 
findings he left the work without leave . 
and without sanction of the defendant and 
did not turn up for 5 or 6 days. The de- 
fendant was justified in dismissing him. 
If the conduct of the plaintiff was such 
that it justified the defendant in dismiss- 
ing him before the expiry of the month the 
plaintiff, in my opinion, was notentitled to 
his salary for even the broken period for 
which he had served. 

In the case of Rughoonath Doss v, Mr. T, 
Hall (1) although the claim of the servant 
for wages for the broken period during 
which he had served was allowed it was 
pointed out that he would not have gotit 
if the master could prove that the dismissal 
was justifiable. 

In the case of Ralli Brother v. Amluka 
Prasad (2), Tudball J., held that an office 
clerk engaged on a monthly salary was not 
entitled to any salary for the broken 
portion of the month in the course of which 
he left the service whithout the consent of 
his employer. 

The present case is certainly distinguish- 
able inasmuch as the plafhtif here did not 


(1) 16 W. R. 60. 
(2) 18 Ind, Cas, 699; 35 A. 132; 11 A. L. J, 104, 
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actually leave the service but left the work 
which justified the master in dismissing 
“him, But the English Law governing the 
rules and liabilities of master and servant 
_is to be found in Nmith’s Law of Master 
‘andServant, Sixth Edition, pages 169-172. In 
the absence of any statutory provisions in 
India the Common Law of England, would 
prevail. Itis there laid down that “when 
a servant, whose wages are dne periodical- 
ly; so conducts himself that the master is 
justified in discharging him without notice, 
he is not eatitled to be paid any wages for 
that portion of time during which he has 
served since the last payment of wages. 
That is to say if a servant whose wages 
are only due yearly, absconds from his 
master or is rightfully discharged before 
the expiration of the year he could recover 
nothing for services rendered previous to 
such departure or discharge. And the 
same principle would apply to the case of 
a quarterly monthly or weekly hiring.” The 
governing principle seems to -be that the 
contract is that the servant should perform 
his part of the contract for the whole period 
forwhich wages are paid and that ifhe fails 
to perform his part of the contract or is 
rightfully discharged at any intervening 
period between the dates when ‘his wages 
are due he can recover nothing for the 
broken period of service. The learned 
author cites several English cases where it 
was held that servants who -have been 
rightly discharged and have afterwards 
sued their late masters for wages have 
failed to recover anything. 


Iam, therefore, of opinion that in view of - 


the findings of the Court below that the 
default was committed by the plaintiff and 
that his master was justified in dismissing 
him the plaintiff was not entitled to recover 
the wages for even twenty davs during 
which he had served. The judgment of 
the Court below, therefore, is not accord- 
ing .to law. I allow the revision and set 
aside the decree of the Court below and 
dismiss the suit. As the applicant pro- 
fesses to have contested ¿the suit mainly 
on principle, I direct that the parties should 
bear their own costs of this application and 
in the Court below. 


2K Revision allowed. 


FAZAL DAD v. UMAR BAKHSH. 
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LAHORE HIGH COURT. 
LETTERS Patent ArpsaL No. 30 or 1923. 
l February 5, 1925, , 
Present »—Mr. Justice scott-Smith and 
Mr. Justice Martineau. 
FAZAL DAD AND OTHERS——PLAINTIFFS 
— APPELLANTS 
persus 
UMAR BAKHSH AND anotHeR—DEFaNDANTS 
—- RESPONDENTS. 
Appeal, second— Finding of fact whether binding. 


A finding of fact based upon admissible evidence 
cannot be contested in second appeal, ip. 1020, col. 1.] 


Letters Patent Appeal from the judgment 
and decree of Mr. Justice LeRossignol, 
dated the llth December 1922. 


Mr. Mukand Lal Puri, for the Appellants. 
Mr, Nanak Chand, for the Respondents, 


JUDGMENT .—Plaintiff-appellantsued _ 
his half brother, Umar Bakhsh, for posses- 
sion of a plot of land which he claimed 
to be his property and upon which he said 
the defendant had built a house. 

The Subordinate Judge dimissed the 
suit and on the ‘29th March 1921, Nawab 
Sadullah Khan dismissed the plaintiff's 
appeal, On the 28th June 1921 plaintiff 
filed an application for review. before the 
same officer, who on the 38rd August, 
directed that notice should issue to the 
other side and, on the 20th February 1922 
Mir Ghulam Yazdani granted the applica- 
tion for review and the appeal was re- 
heard and Lala Diwan Chand, his succes- 
sor, on the 6th March 1922, accepted the 
appeal and decreed the plaintiff's suit, 

From this order Umar Bakhsh filed a 
second appeal in this Court which. was 
heard by a Judge in Chambers, who accept- 
ed the appealas he was under the impres- 
gion that the application for review had 
been made to a Judge other than the 
one who had passed the decree. From 
this order an appeal has been filed under 
cl. 10 of the Letters Patent. 

It is urged that the Judge in Chambers 
made a mistake in thinking that the 
application for review was made to a 
Judge other than the one who had passed 
the order. As amatter of fact the appli- 
cation was made to the same Judge, namely, 
to Nawab Sadullah Khan, who himself 
directed notice to issue tothe other side, 
The Judge in Chambers also incidentally 
remarked that the application for review 
was made one day late, but it, appears 
that two days were occupied by the appli- 
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cant in obtaininga copy of the decree 
sought to' be reviewed and he was entitled 
under s. 12 of the Limitation Act to de- 
duct those two days in compating the 
period of limitation prescribed for his appli- 
cation for’ review. The application was, 
therefore, within time, 

We have, therefore, heard Counsel argue 
the second appeal upon its merits. The 
review was granted on the ground that 
the Judge, who dismissed the appeal from 
the order of the Trial Court, had omitted 
to consider certain documentary evidence 
which was on the record. Lala Diwan 
Chand, who accepted the appeal and 
whose order we are considering has fully 
considered this documentary evidence and 
has based his decision thereon and upon 
the fact that the plaintiff?s house is near 
the site in dispute whereas the defendant’s 
house is at some distance from it. 

The finding is one of fact, but Mr. 
Nanak Chand contends that the documen- 
tary evidence relied uponis inadmissible 
as against his client. No such objection 
was taken in the grounds of” appeal. It 
is merely stated that the evidence is in- 
conclusive, that the defendant-appellant 


is no party to the documents, and that. 


they do not affect his title. In our opinion 
all these documents are admissible under 
s. 13 of the Evidence Act. The finding is, 
therefore, based upon evidence and, cannot 
be contested in second appeal. 

_ We, therefore, accept the appeal from 
the order of the Judge in Chambers and 
set aside his order and restore the order 
of Lala Diwan Chand with costs through- 
out. 


Z. K. Appeal accepted. 


PATNA HIGH COURT. 
` MISOELLANROUS CIVIL APPEAL No.3 oF 1925. 
May 20, 1925. 

Present:—Mr. Justice Adami and Mr. 
Justice Kulwant Sahay. 
HANSRAJ SANGECHII AND oTHERS— 

sgl: UDGMENT-DEBTORS—ÅPPELLANTS 
VETSUS 
JOGESHAR PRASAD AND ANoTHER— 


Decres-HoLpERS—RESPONDENTS. 
Civil, Procedure Code (Act V of 1908), s. 148, O. 
* XXI, 29 90—-HExecution of decree—Sale, application to 
set aside— Compromise— Time a for payment, 
whether cafi be extended. 


IN 5 
HANSRAJ SANGEOHI V: JOGESMAR PRASAD, 


Pd 


K) 


. [68 I. Ġ. 1925] 


When in the course of Naga taken by. 4. 
judgment-debtor to set asi an execution sale, a 
compromise is arrived at between. the ee 
the judgment-debtor and the auction-purchaser that 
on payment of the judgment-debt withina prescribed- 
period the sale shall stand cancelled, while upon 
failure to make the payment within the period fixed 
te sale shall stand confirmed, time must be taken ` 
to have been made of the essence of the ‘contract and 
the Court has no power to extend the time fixed for 
payment except by consent of all the parties con- 
cerned. [p. 1021, cols, 1 & 2.] 


Appeal against an order of the District 
Judge, Monghyr, dated the 26th: Septem- 
ber 1924, confirming that of the Subordinate 
i SS Monghyr, dated .the 27th January 

Mr. Subal Chandra Mazumdar. for Mr. 
Lal Mohan Ganguly, for the Appellants. 

Mr. Brij Kishore Prasad, for the ae Jan 
ents. 


J UDGMENT. 

Adami, J.—On the 28th August 1924, 
while an appeal was pending before the 
District Judge of Monghyr, the parties came . 
to terms, and it was agreed that, if the pre- 
sent appellant, the judgment-debtor, de- 
posited in Court in favour of the. decree- . 
holder, the present respondent, the full 
amount of the decree including the costs of 
the appeal within 15 days from that date, 
that is to say, by the 13th September 1923 
the appeal would be allowed and the sale ` 
held in the connected execution case would 
be set aside. Ifthe money was not deposit- 
ed within the timè allowed, then the appeal 
would be dismissed and ` ‘the sale would 
stand confirmed. 

Accounts had to be made up and were 
ready onthe 4th September. On the 13th 
September the date on which the sum 
should have been deposited by the judg- 
ment-debtor, the latter filed a petition 
asking for a short extension of time for the 
deposit of the amount. The order passed 
was that the petition should. be put up on 
the 14th September, which was. the. date 
which had been fixed by thelearned District 
Judge for dealing with the case. No de- 
posit was made until the 19th September, 
when a petition was filed on behalf of the 
judgment-debtor paying that the sum of 
Rs. 823-1-9, which was brought to Court 
that day, should be ordered to be deposited . 
with the nazir. The District Judge passed 
the order that the appellant might deposit 
the amount and produce a chalan by the 
23rd September. On te 23rd September 
an order was passed that the case should be 
put up onthe 25th. On this latter date an 
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‘order was recorded that the amount had 
been deposited on the 22nd as shown by a 
chalan. On the 26th the learned District 
Judge heard the Pleaders on both sides 
and held that, as the judgment-debtors had 
failed to deposit the money within the time 
ordered by the Court, the appeal must be 
ismissed with costs, and the sale must 
stand. confirmed as had been ordered. It 
is against this order that the present appeal 
has been laid before this Court.’ 


Itis contended that the Jearned District 


Judge by his order of the 19th September. 


and also by his order ofthe 13th September, 
allowed an extension of the time and that 
he had power so to order an extension, and, 
therefore, the depositing of the decretal 
amount on the 22nd September, fulfilled 
all the requirements of the agreement and 
the sale should have been set aside. In 
the order-sheet there is no order for ex- 
‘tension of time; there are orders that an 
inquiry should be made whether the amount 
had been deposited or not, and when the 
appellant brought the money into Court 
and asked leave to deposit it, the learned 
District Judge allowed the deposit, but he 
“did not express that by that deposit the 
‘terms of the agreement would be held to 
‘have been fulfilled. The question is whether 
_ the ‘learned District Judge would in any 
case have jurisdiction to allow an extension 
of time having in view the terms of the 
‘agreement reached between the parties, and 
whether time was of the essence of the con- 
tract, 
us in which it has been held that, where 
‘there has been aconsent betweenthe parties 
the Court has power to grant relief against 
forfeiture and to extend the time for this 
purpose. But the present case is not a case 
_of relief against forfeiture. Inthe case of 
Kandarpa Nag v. Banwari Lal' Nag (1). 
Mookerjee, Acting C. J., laid down, after 
‘considering, the case-law on the subject, 
the principle which governs cases like the 
present one, From the cases, he examined 
‘the laid down the principle that time is of 
the essence of the agreement, whén, in the 
‘course of proceedings by the judgment- 
` debtor to set aside an execution sale, a com- 
promise is made among. the decree-holder, 
‘judgment-debtor and execution-purchaser 
‘that on payment of the judgment-debt 
withinea prescribed period, the sale skall 
stand cancelled, while upon failure to make 


< (1) 60 Ind, Cas, 864; 33 O. Le J, 244, 
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such payment the sale shallstand confirmed. 
He said, “in such cases, as the parties 
intended in the first conception of the 
agreemené to make time the essence of 
the contract, the Court would not be 
competent to extend the time, except by 
consent of all the parties concerned.” 
That principle must be applied in the 
present case, and I am of opinion that the. 
District Judge had not the power to extend 
the time which had been settled and agreed 
upon by the petitioners. 
before, the cases relied on by the learned 


Vakil for the appellants are cases where 


the question was one of relief against for- 
feiture, and in the present case that question 
does not arise. I thus find that the learned 
District Judge was correct in finding that 
the appellants had not .observed the terms 
of their agreement and, therefore, could not 
claim to set aside the sale. i 


Therefore, I would dismiss the appeal with 


costs. : 
Kulwant Sahay, J.—I agree. 
Z, K. Appeal dismissed. - 


A 
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ALLAHABAD HIGH COURT. ~ 
First APP&AL FROM ORDER No. 192 or 1994, 
May 21, 1925. 

Present:—Mr. Justice Sulaiman and 

Mr. Justice Daniels. 
LAKHAN SINGH AND ANOTHER— 
PLAINTIFF3—-A PPELLANTS , 

`” Versus l 

BABU RAM—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151, 0. XLI ; 
rr. 25,25—Surt decided on merits—A ppeal—Remand 


‘order, legality of —Procedure. 


A case should not be remanded for re-trial when the 
Trial Court has really disposed of it on the merits. If 
in such acase the Appellate Court considers that it 
ought .to have a finding oh some issue or issues 
which the Trial Court has not docided, it can always 
remit issues under O. XLI, r. 25, of the C. P: O., but 
itis not legitimate .for an Appellate Court to send 


‘back a case from its file merely because it differs 


radically from the conclusions of the Court below on 
the facts or because it considers that the discussion 
of the evidence in the Trial Court's judgment is 
inadequate. [p. 1022, col. 2; p. 1023, col. 1.] ; 

A preliminary decree was passed in a. redemption 
suit and thereafter the Trial Court went into the 
accounts and holding that the mortgagee had not 
kept complete or clear accounts accepted the accounts 
filed by the plaintiff which were prepared on the basis 
of the Patwari's papers. On appeal the Appellate Court 
thinking that the Court of first instance had not gone 
properly into the accounts and had decided the case 
y and unsatisfactory manner femanded 
the case with the direction that the accounts should 
be gone into again and that “the objectiohs advanced 


As I have said 


“AI 


d. 
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by the mortgagee should be decided after framing 
issues as regards them: 

Held, that it was the duty of the Appellate Court to 
go into the qugstion of accounts itselt andto find out 
what amount was actually due to the plnintiff on the 
evidence that was before it, and that it had no power 
to remand the case after the first Court had already 
expressed its opinion clearly on the reliability of 
the account books produced by the mortgagee. [p. 
1022, col. 2.) 

First appeal from an order of the Ad- 
ditional District Judge, Bareilly, dated the 
92nd September 1924. 

Dr. N. C. Vaish, for the Appellants. 

Dr, M. L. Agarwala, for the Respondent. 

JUDGMENT. 

Sulaiman, J.—This is- a plaintiffs’ 
appeal arising out of an order making a 
decree final. The original suit was one for 
redemption and it was decreed with the 
direction that the accounts would have to be 
taken before the preparation of the final 
decree, Certain account-books have been 

led by the mortgagee while the suit was 
pending and certain other statements of 
accounts were filed when the proceedings 
relating to the preparation of the final 
decree were started. The plaintiffs also 
filed copies of the patwari’s papers. The 
learned Subordinate Judge came to the 
conclusion that the account-books relied 
upan by the mortgagee were absolutely 
unsatisfactory and unreliable. He criticised 
them as being no better than waste paper. 
He thought that the mortgagee had not 
kept complete or clear accounts at all, 
He found that the mertgagee had not 
placed before the Court any proper account 
showing the actual collections made by 
him. Then he held that in the absence of 
proper accounts he could not but accept 


the accounts as filed by the decree-holder 


which were prepared on the basis of the 
patwari’s papers. He accordingly passed 
a decree in favour of the plaintiffs for a 
sum of Rs. 3,535-1-10 as being the amount 
due as soon as the mortgage-money 
was paid off. On appeal by the mort- 
gagee to the lower Appellate Court the 
lower Appellate Court thought that the 
Court of first instance had not gone 
properly into the accounts and decided 
the case in the summary and unsatisfactory 
manner. It felt that it was unjust to the 
mortgagee that accounts should be prepared 
on the basis of the. gross rental and it 
accordingly directed that the accounts 
“should be gone into again and the objec- 
‘tions advanced by the mortgagee should be 
"decided aéter framing issues as regards them, 


LARHAN SINGH Y. BABU RAM, 
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We are of opinion that the order of the 
lower Appellate Court cannot be upheld. 
The learned Subordinate Judge had not 
disposed of the matter on a preliminary 
point but had expressed his opinion clearly, 
even though he might have been wrong, 
and had disposed ofthe objections raised. 
When the learned Subordinate Judge was 
not satisfied that the accounts filed by the 
mortgagee were reliable and satisfactory, 
he was bound to accept the plaintiffs’ 
accounts (which were based on the patwart’s . 
papers) unless there was something in the 
judgment or decree to the contrary. The 
lower Appellate Court if it had itself gone 
into the question may have come to the 
conclusion that the opinion of the learned 
Subordinate Judge was quite wrong, but 
that has not been done atall. It has simply 
said that the Court of first instance has not 
gone properly into the accounts and has 
decided the matter summarily. We cannot 
accept that to be correct. It was the duty 
of the lower Appellate Court to go into the 
question of accounts itself and find what 
amount was actually due to the plaintiffs on 
the evidence that was before it. It has no 
power to remand the cases when the First 
Court has already expressed its opinion 
clearly on the reliability of the account-books 
produced by the mortgagee. It would not be 
fair to the First Court to ask it to re-consider 
its opinion and decisions. 

We, therefore, think that this appeal must 
be allowed We set aside the order of the 
lower Appellate Court and remand the case 
to that Court for disposal according to law. 
Costs of this Court will be costs in the 
cause including fees on the higher scale. 

Daniels, J.—I concur. I should like 
to add a word of caution to lower Appellate 
Court against remanding cases for re-trial 
when the Trial Court has really disposed of 
them on the merits. In such case if the 
Appellate Court considers that it ought to 
have a finding on some issue or issues which 
the Trial Court has not decided it can always 
remit issues under O. XLI, r. 25, but it is 
not legitimate for an Appellate Court to 
send back the case from its file merely be- 
cause it differs radically from the conclu- 
sions of the Court below on the facts or he- 
cause it considers that the discussion of the 
evidence in the Trial Court’s judgment is 
inadequate. 

Z, K. ° Appeal allowed; 

Case remanded, 
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CALCUTTA HIGH COURT. 
ORIGINAL Suit No. 445 or 1923. 
February 25, 1925. 


Present:—Mr. Justice Buckland. 
HARI MOHAN GHOSE—Puatstirr 


versus ; 
SOURENDRA NATH MITTER *° 
AND OTH#RS—DEFENDAN'S. 

Practice—Suit on promissory note—Original cause 
of action, whether can be relied on. 

In a suit based on a promissory note the plaintiff 
can be allowed to raise an issue proceeding upon the 
original cause of action in the alternative provided no 
prejudice would be caused to the defendant. [p. 1034, 
cole. 1.& 2.] 

Sir B. C. Mitter and Mr, S. C. Bose, for the 
Plaintiff. . 4 

Messrs. Langford James, A. K. Roy and 
R.N. Sarkar, for the Defendant Sourendra. 

Messrs. H. D. Bose and Pankridge, for the 
widow. Tarubala. 

Messrs, S. N. Bannerjee and N.C. Chatter- 
jee, for the other Defendants. . 


` JUDGMENT.—This suit is to recover 
Rs. 42,858-5-1 the amount of principal and 
interest due on a promissory note dated 
the 9th December 1914. The promissory 
note is said to have been executed by 
Charu Chunder Mitter as karta of the joint 
family, of which he was and the defend- 
ants were members. The defendants con- 
sist of Sourendra Nath Mitter, Satya Santi 
Mitter and Khokalal Mitter, nephews of 
Charu Chunder Mitter, and Srimati Taru- 
bala Dassi, widow and administratrix of 
Charu Chunder Mitter. 

Stated broadly, the defences on the facts 
are as follows :—The defendants, other than 
the widow, deny that Charu Chunder Mitter 
executed the promissory note as karta and 
say that he did so on his own account and 
consequently they are not liable. 
widow supports the plaintiff and says that 
Charu Chunder was acting as karta in the 
transaction. if, on the other hand, the 
Court finds that he was not so acting but 
borrowed the money on his own account, 
then the widow submits that Sourendra 
Nath Mitter who is alleged to' have be- 
come the karta upon the death of Charu 
Chunder Mitter, had nÒ authority to pay 
interest on her account and that the suit is 
barred by limitation. 

The poiat which I have now to de- 
cide has arisen upon issues being formulat- 
ed by the learned Counsel. On behalf of 
the defendant Sofrendra Nath Mitter, Mr. 
Langford James submitted the ‘following 
jssues:— ; | 
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1. Can the defendants Nos. 1, 2 and 3 be 
held liable on the promissory note? 

2, If so (a) was the promissory note 
executed by Charu. Chunder Mitter as 
karta of the family and (b) did he make 
the representations alleged in para. 2 of the 
plaint ? < 

3. Had Sourendra Nath Mitter authorit 
to pay “interest either (a) on behalf of 


the family or (b) on behalf of Tarubala 


Dassi ? 

4. If the plaintiff is entitled to recover 
on the basig of the promissory note, on 
what basis is the consideration for the 
promissofy note to be calculated ? On be- 
half of the widow Mr. H. D. Bose submit- 
ted this issue. 

(1) If Tarubala Dassi as represénting the 
estate of Charu Chunder Mitter alone may 
be liable, is the suit barred by dimitation ? 


And on behalf of the other defendants, 
Mr. Bannerjee submitted a further issue 
under that numbered 2, viz:— 

(2c). -Are such alleged representations 
binding upon the defendants Nos. 2and 3:. 
and the additional issue? 

(6). Are the defendants Nos. 2 and 3 
personally liable? 


The argument has originated by reason 
of the first issue raised by Mr. Langford 
James which is based upon the denial in 
the written statement of Sourendra Nath 
Mitter that the plaintiff ever had or has 
any cause of action againsthim. There are 
also statements in the written statement 
ofthe other defendants which would sup- 
port such an issue, That issue has been 
put forward to support the contention that 
upon the decision of the Judicial Come 
mittee of the Privy Council in Sadasuk 
Jankidas v. Kishen Pershad (1) among 
other authorities, no one but the legal 
representative of Charu Chunder Mitter 
can be made lable upon this promissory 
note. Sir Binod Mitter has argued that 
that- decision does not preclude him from 
proving that the promissory note was 
signed by Charu Chunder Mitter as karta 
and on behalf of the joint family, and that 
the money was borrowed on their account, 
and in support of that contention he has ` 
referred me to Krishna Nand Nath Khare y. 


(1) 50 Ind, Cas. 216; 46 O. 663; 29 O. L. J. 340: 17 A, - 
L. J. 405; 25 M. L. T. 258; 36 M. L. J. 429; 2P Bom. Le 
R. 605; 1 U. P. L. R. (P. G.) 37; 1919) BL W, N. 310; 
230, W. N. 987; 10 L, W, 143; 46 I. A, 331P, C); 
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‘Raja Ram Singh (2) and Baisnab Chandra 
De v. Ramdhan Dhor (8). 

Tt is unnegessary that I should decide 
that question now, but in order further 
to meet the point, Sir Binod asked to 
be allowed on behalf of his client to raise 
the following issue :` 

Was the advance made by the endorse- 
ment on the Government promissory notes 
of the face value of Rs. 35,000 referred to 
in the plaint made by Charu Chunder 
‘Mitter as karta of the family? 

The discussion thereupon proceeded upon 
the point as to whether or not upon the 
pleadings as framed, it was opén to the 
plaintiff to proceed upon the original 
cause of action as so expressed. It has 
“been contended that the plaint does not 
justify such an issue, but I have been 
referred onebehalf of the plaintiff to Golap 
Chand Marwaree' v. Thakurani Mohokoom 
Kooaree (4) in which Mr. Justice Kennedy 
drew attention to the great power given 
in this country of raising the true issues 
"between the parties and refers to the general 
principle that the. existence of an unstamp- 
-ed promissory note does not prevent the 
lender of money from recovering on the 
original consideration if the pleadings are 


ae “properly . framed for that purpose. Another 


more recent case cited is Krishnaji Narayan 
_ Parkhiv. Rajmal Manikchand Marwadi (9). 
The suit was brought on a hundi to: recover 
Rs. 675 and Rs. 35 as interest. It was 
alleged that the hundi had been dis- 
honoured and lost. The suit was decreed 
upon the original consideration. On appeal 
the District Judge confined the plaintiff to 
the hundi, which he said was the original 
-gause of action, and he refused to allow 


‘the plaintiff to recover on the basis of the - 


‘original consideration. On second appeal, 
it was held by the High Court of Bombay 
“that it was open to the plaintiff to prove 
“the loss independently of the note. So 
far as I can ascertain from the reports 
‘what the pleadings were ih those cases, 
they appear to support the plaintiff... - 

Those cases were cases where the note 

` was inadmissible in evidence. There is no 
- question of the note being. inadmissible 
“in evidence in the case which I shall have 


(2) 66 Ind. Cas. 150; 44 A. 393; 20 A. Tı. J. 233; (1922) 


A. ILR. (A) 116 . 
(3) 110. W. N. 139. 
” (4) 3 O. 314; 20, L. R.112n; 2 Ind. Jur. 601; 1 Ind, 


“Dec. (N° s.) 787. 
6) Gi 3 $60; 2 Hom. L, R. 25; 12 Ind. Dee. (N. s.) 
13, ik. | 
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to try. The matter which I-have now- to 
consider is, whether upon the plaint the 
plaintiff is entitled to rely on the alleged - 
original cause of action. Whether there 
is a cause of action independently of the 
promissory note, is a further point which 
Has been touched upon but will have to 
be decided hereafter, should the matter be 
permitted to be gone into. 

In the case cited, the Judicial Committee 
of the Privy Council pointed out that it 
would have been open to the plaintifis to 
have framed their case in an alternative 
form and to have sued both on the-hundts ` 
and alternatively upon the consideration. 
It was alleged by the appellants that the 
plaint in face embraced both these forms, 
but their Lordships were unable to accept 
their contention, which did not appear to 
have been raised in the Courts below. 
In their opinion, the plaint was confined 
to an action brought upon the hundis them- 
selves. 

This passage seems to indicate, in some 
slight degree, that their Lordships of the 
Judicial Committee would look with dis-' 
favour upon the rigorous: application of 
technical rules of pleading and that had the 
case been raised in the Couris below they 
would not have been averse from considering 
it upon final appeal. I cannot feel that the 
defendant would be prejudiced, and it does 
not appear that there are any further facts 


‘which should be pleaded, or perhaps- I 


should put it in this: way, that learned 
Counsel does not desire any opportunity to 
amend the plaint, and has not made any 
such application, though he has indicated 
that it might be otherwise were I to hold 
that on the pleadings as framed he was not 
entitled to raise this issue. ; 

I cannot say. that there is nothing in the 
plaint upon which this issue can be based, 


and I will allow ib, . 


As already observed, it is further object- 
ed that even though the plaintiff may be 
deemed to have pleaded the original cause 


of action, he cannot rely upon it, in support - 


of which I have been referred to the. judg- 
ment of Sir Rich&rd Garth; O.J., in “Sheikh 
Akbar v. Sheikh Khan (6), but that point is 


-one which will have to be considered after 


I have heard the case. 4 
Z. K, Issue allowed to be raised. 


(6) 70. 256; 80. L.R. 528; 3Ind, Dee. (N. 8.) 
; “e oe 


[88 I. ©. 1925} 


CALCUTTA HIGH COURT. 
ORIGINAL Crvin Soit No. 445 or 1923. 
March 6, 1925. 
Present:—Mr. Justice Buckland. 
HARI MOHAN GHOSH—PLAINTIFF 
PETESUS 
SOURENDRA NATH MITTER— - 


AND OTHERS— DEFENDANTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 26, 
27, 28—Promissory-note, suit on—Person whose name 
does not appear on note, whether liable—Debt 
borrowed by manager of joint "Hindu family—Members 
of family, liability of—Hindu Law—Joint family— 
Partition—Guardian of minor co-parcener, appoint- 
ment of, effect of. 

The appointment of a guardian of the property of a 
minor member of a joint du family does not 
operate automatically as a disruption of the family. 
Lp. 1026, col. 1] 

It is of the utmost importance that the name of a 
person or a firm to be charged upon a negotiable docu- 
ment should be clearly stated on the’ face or on the 
back of the document. It is contraty to all 
established rules that in an action on a Bill of 
Exchange or a promissory-note against a person 
whose name properly appears as party.to the instru- 
ment it should be open either by way of claim or 
defence to show that the signatory: was in reality 
acting for an undisclosed principal. Therefore, where 
a person is to bebound by a negotidble instrument 
made by his agent on his hbelialf his name must 
appear upon the ee asa person to be bound 
thereby. 1026, cols. 1 & 2 

‘The members of a joint Hindu family whose names 
do not appear upon a promissory-note cannot be 
made liable on it mgrely because the note is signed 
by a-person who -isthe karta of the joint family. [p. 
1027, col. 2. 

The karta of a joint Hindu family ‘has the same 
authority to acknowledge a debt on behalf of the 
family as he has to incur it and the acknowledgment 
need not be expressed as having been made in his 
capacity of karta. [p. 1028, col. 21 | 

‘Ina suit to recover the amount of a promissory- 
note signed by the karta.of a joint Hindu family it is 
open to the plaintiff to claim on an alternative cause 
of action that the mioney was borrowed by the karta 
for the benefit, of the family and'that the other 
. members of the family are liable for! re-payment of 
the money. [p. 1027, col. 2.] 

In such a case an oral agreement by the karta to 
support the alternative cause of action may be proved 
inasmuch as the agreement being not reduced to writ- 
ing s. 91 of the Ividence Act has no application to 
such acase. [p. 1028, col. 1.] 

. Sir B. C. Mitter and Mr, S 
the Plaintiff, 

Messrs, Langford James, A. K. Roy, R. 


N. Sirear, H. D. Bose, Pankrige, S. N. 


C. Bose, for 


Banerjee and N. C. Ch atterjee, for the De-. 


fendants. 


JUDGMENT.—All that need be said 
by way of introduction is to be found by 
my earlier judgment* on the questions 


E “ 
*Seo 88 Ind. Oas. 1028—[£d.] 
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which arose when learned Oounsel submitt- 
ed the issues to be tried. 

The principal points argued e are embodied 
in issues Nos. 1 and 7, “but ‘they will be 
more conveniently considered later. 

Thereis no doubt whatever in my mind 
that Charu Chunder Mitter entered into the 
transaction with the plaintiff as karta of the 
family... 

Nor have I-any doubt that the liability 
after his death was treated as a liability of 
the family which had the use of the money. 


In supportof these conclusions there is 


the oral evidence of the plaintiff as to the’ 


circumstances in which the loan was made, 


of interest endorsed on the note, and the 
corresponding entriesin the family accounts, 
there are a series of statements made by 
the parties contained in judicial records, 
and there are Sourendra-s own letters. 

I do not propose to state the material 
exhaustively nor need I consider it in detail. 
To my mind it is overwhelming, and as 
against all this the defendants have produc- 
ed nothing; they have not given evidence 
on their.own behalf, and as regards the 
defendant Sourendra he has not even the 
excuse that at the time of the advance he 
was a minor. ° 


On behalf of his clients Mr. Banerjee 
has argued that at the-time of the transac- 
tion: the family was no longer joint. They 
certainly so regarded themselves and con- 


‘tinued todo so till the 22nd . March: 1923 


as the letter. bearing that date from the 
Solicitor to the widow of Charu Chunder 
Mitter, to Sourendra Nath Mitter and the 
plaint in the suit for partition establish. : 


» 


“there are the payments by Sourendra N ath: 


But notwithstanding these matters the ` 


point has been persisted in and. upon the 
ground that. certain members-of the family 
were minors, and guardians of their pro- 
perty had been appolnted. under the Statute 
before ‘the execution of the promissory-note 
in suit.. The Statute places certain-limita- 
tions upon a guardian's power of disposin g 
of the ward's property. It is contended that 
the incompatibility of the rights of a karte 
of a Hindu joint family to. ‘pind the minor 
members with the limitations imposed by 
the Statute upon a guardian’ s power of dis- 
posing of the ward’s property is such that 
ipso facto the minor ceases to be a member 
of the joint family. 
This is to me an entirely novel doctrine, 
and to do learned Counsel justi¢e he admitte 


A) 


j 
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ed- that the proposition could not- be’ sup- 
ported by authority. I cannot conceive 
that a doetrine involving automatic dis- 
ruption of the family upon the appoint- 
ment of a guardian of the propefty of a 
minor member would not long ere this have 
found judicial expression were if one that 
was well-founded in law. : 

The further ar gument advanced og behalf 
of the defendants in support of the conten- 
tions embodied in issues Nos. 2 (b), (c) and 
6 is based upon the doctrine as to necessity, 
but it is not one which inthe circumstances 
of the case can carry any weight. 

In the absence of any evidence to con- 
tradict it I have no hesitation in accepting 
the plaintiff's contention as to what took 
place at the time when the transaction was 
entered into. Such evidence as regards 
necessity: as the plaintiff gives is hardly 
required for ib does not admit of argument, 
in view of the mass of evidence, that . the 
money went into the family coffers was so 
entered in its books, and that interest was 


- paid by the karta who succeeded Charu 


Chunder Mitter. 

“In my opinion the foregoing contentions 
furnish no grounds upon which the defend-. 
anf can avoid liability. 

“A more substantiated plea is based upon 
the terms of the promissory-note. It has 
been argued that the plaintiff is not entitled 
to recover on the basis of the promissory- 
note except as regards the estate of the 
deceased executant in which case his widow 
alone would be liable as representing his 
estate. The solution to this question de- 


pends upon the principles governing liabil- 


ity upon a promissory-note, and whether 
be such principles what they may, the 
karta of a Hindu joint family may bind the 
members of the family by his signature 
alone, no other names appearing upon the 
document as those of persons to be charged. 

The leading authority on the point relied 


~- upon on behalf of the defendants is Sadasuk 


_ Janki Das v. Kishan Pershad (1). 


That 
was a case in which it was sought to make 
the respondent liable upon a hundi accept- 
ed by his agent. Their Lordships of. the 
Judicial Committee stated in the clearest 
possible terms thatitis of the utmost im- 


portance that the name of a person or firm 


TF 50 Ind. Cas. 216; 46 C. 663; 29 O. L. J. 340; 17 A, 
L, J, 405;,25 M. L. T, 258: 36 M. L. J. 429-91 Bom. L, 
R” 605: 1 B. P. L. R. (P. C.) 37; o M. W. N 310; 
Ra Ce W, N., 08%; IOL. W, 143; 461, A, 33 (P, Q): 
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to be charged upon a negotiable. docu- 
ment should be clearly stated on the face 
or on’ the back of the document, and that 
it is contrary to all established ‘rules that 
in an action on a Bill of Exchange or pro- 
missory-note against a person whose name 
preperly appears.as party to the instru- 
ment, it is open eitber by way of claim 
or defence to show that the signatory was 
in reality acting foran undisclosed prin- 
cipal, In the course of the argument I; 
was referred- to ss. 26, 27 and 28’ of the 
Negotiable Instruments Act and it was 
suggested that as s. 23 of- the Bills of 
Exchange Act had not, been reproduced, 


in the Indian Act those sections permitted 


a person to be bound by a promissory- 
note signed by his agent even if his own 
name did not appear upon it. Any such. 
suggestion is disposed of by this judgment 
of the Privy Council for the passage which 
I have read had reference to those very. 
sections which their Lordships declared 
contained nothing inconsistent with the 
principle enunciated. This I take to mean 
that notwithstanding those sections where” 
a person isto be bound by a negotiable 
instrument made on his behalf by his. 
agent his name must appear upon it as a 
person to be bound thereby. 

Vithalrao Sheshgirirao v., Vithalr ao 
Soudekar (2), is a case directly in point. 
The claim was against-the members of a. 
joint Hindu family upon a promissory-note ” 
signed by the manager in his own- name: 
The decision depends upon the view taken’ 
as to the pleadings enabling the plaintiff . 
to succeed upon the debt, but the judg- ` 
meht proceeds upon the footing that the. 


‘claim upon the note cannot succeed. 


On the other hand there is a direct 
authority in support of the plaintiff in Krish- 
nanand Nath Khare v. Raja Ram Singh : 
(3), Sadasuk Janki Das v, Kishan Pershad 
(1), was distinguished on the ground that: 
the principle upon which the Judicial Com- 
mittee decided has no application’ to, the; 
case of a Hindu joint- family which it. is 
sought to make liable through the signature - 
of the managing member thereof. I con- 
fess I am unable to agree with the conclu- 
sion which with all respect appears to be 
based upon convenience, 


a ras Cas. 242; 25 Ban L, R. 151; (1928) A. 4 


44 
as 66 Ind. Oas. 150; 44 A. 393; 204. L. J. 233; (1922) 
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> Krishna a V. K rishnusami ‘Ayyar (4), 
may be amauthóritý in favour of the plaint- 
iff on this point unless the comment upon 
ib: to be found in thé judgment of the 
learned Chief Justice in Vithalrac She- 
shgirirao v, Vithalrao Sondekar (2) that the 
judgments ‘were based on the fact that all 
the members: of thé family’ were liable 
for the debt which was dué under the 
promissory-note in suit; represents the 
correct view to be taken of that decision. 
This also seems to-have been the view taken 
in Subba Narayand Vathiyar v. Rama- 
swami dyar (5) where the same, principle 
asthe Privy Council énunciated later was 
stated though from the point of view of the 
payee or endorsee, “Referring to the case 
last cited the judgment of the Court states 
that the decision in Krishna ‘Ayyar v. 
Krishnasami Ayyh? (4) as to the liability 
of.the other members of a joint family 


grana 
s l 


on & bill accepted by the managing mem-, 


þer proceeded upon considerations of Hindu 
Law and does not affect the present ques- 
tion. 

‘Lastly, I will refer to Baisnab Chandra 
Dev. Ramdhon -Dhor (6). There, too, the 
claim was against the thembers of a joint 
family who were not all parties to'the notes, 
and the decree of the lower Appellate 
Gourt was affirmed. The learned Judges 
referred to Nagendra Chandra Dey v. Amar 
Chandra Kundi (7), a somewhat similar 
case; and to Krishna Ayyar v. Krishnasami 
Ayyar (4), with which I have ` already 

ealt 

The decisions apart from Krishnanand 
Nath ‘Khare v. Raja Ram Singh (3), are 
only in conflict if all possibility of the 
judgments having been for the amounts of 
the several debts as distinct from the 
claims Ori the notes themselves is excluded. 
Without examining the pleadings in each 
ease -it is“ not possible to say with confidence 
that that was'not present to the minds of 
the learned Judges. So faras the author- 
ities support the view that 


the family may be made liable no ‘principle 
is-enunciated justifying a conclusion in 


the case of a Hindu- joint family which | 


would not be entertained were the case oné 
in which: 3 member ofan ordinary trading 


Wang ah < - 
4 x m 


a 23 M. $97; 8 Ind. De@ (x, s.) 819 
(5) 30 M. 88; 1 M, L. T. 377; 16 M. L. J. 508, 
(6) 11 0. W. N. 139, 

(7)7 €. W. N, 725. . s 


in thé cir- 
cuimstancés in question all the members of 
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partnership alone had signed a promissory- 
note in respect of a loan made to the firni 
of which he wasa member, Merely to state 
the: princifle, that the karta has authority 
to bind the members of the family, given 
certain conditions imniaterial for the present 
purpose, does not carry the matter to a. 
point which it is necessary to reach before 
the members of the family can be held. 
liable on a promissory-note signed by the 
karta alone and not bearing the name of 
any one of them. 

The principlé upon which a person can 
be made liable upon a promissiory note is 
so clear that I am quite unable to reconcile 
it with any conclusion’ which would haye 


the effect of charging members of a Hindu’ 


joint family whose names do not appear 
upon the note. 
In my opinion the defendants other than 
the widow are not liable upon the promis- 
sory-note in suit. l : 
This brings me to the issue which learn- 


ed Counsel for the plaintiff submitted. The: 


-defendants are- sought to ae made liable 
upon the advance. 


The argument sdvancedc on behalf of the. 


defendants other than the widow is that- 


independently of the note there is no cause- 
of action; and that even if any suchindeperds - 
ent cause of action can be established any’ 


terms to be found in the note; can only be 
established by the note itself. 


This argument has been supported py 


deference to a series of casas. of which: 
Sheikh Akbar v. Sheikh Khan (8), is that 


chiefly relied upon in which owing to" 
failure to comply with the provisions: of; 
the Stamp Act the promissory-note sued; 


upon was not admissible in evidence and. 
the plaintiffs were compelled to resort to 


the original eause of action in onder vas: 


recover inde pendently of the note, 

It isassumed that because in those cases, - 
and in this; the plaintiff cannot recover 
upon the promissory-note itself, they all 
stand upon the same footing and that the. 
same line of reasoning is applicable, 


But that assumption and argument are 
based upon a fundamėntal error. They; 
introduce confusion between inadmissibility | 
of the note in evidence and the cònstitu- 
tion of a Gauge of action by the note. In the 
cases cited the note furnished a cause of 


astion; but could not be proved, in this- 


>» 
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(8)7 O. 256; 8 O. L. R, 528; 3 Ind, Dec, (Na) 713, 
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case the note may be, and has been, proved, 
but for reasons already stated furnishes no 
cause of action against those defendants, 


_ [may at once go further and say that no 


question under s. 91 of the Evidence Act 


“can arise because by reason of what I have 


already decided, which for the purpose of 
argument was assumed those defendants 
did not become parties to, or bound by, this 
note, and such agreement as wab entered 
into by Charu Chunder Mitter on their 
behalf was not reduced into writing, for he 
made no written agreement on their behalf 
capable of beingenforced. e 

The case is not one of resorting to the 
original consideration; an inappropriate 
form of expression. The cause of action 
is entirely distinct from that upon the note 
upon which the plaintiff never had nor has 
any cause of action against any person other 
than Charu, Chunder Mitter or his estate. 


- The only question, therefore, which arises 
is whether the plaintiff has established 
the cause of action which is embodied in 
issue No. 7: 

: I have already decided that the plaintiff 
may make such a case without amendment. 
At that time I was influenced by the view 
that the defendants would not:be prejudiced 
if the issue were allowed, even if strictly 
it were not so fully pleaded as might have 


` been done.. 


Now that the hearing is concluded I fnd 


“that my anticipations have been justified. 


The defendants have had every opportunity 
of meeting this case and have called no 
evidence. In Vithalrao Sheshgirirao v. 
Vithalrao Sondekar (2) the learned Chief 
Justice discussed the distinction in pro- 
cedure between a suit on a promissory-note 


“ and a suit for the debt and poiated out the 


different course the trial may take in either 
case. The state at which the question was 


‘raised has given the defendants every op- 


portunity of adopting the course indicated 
by the learned Chief Justice of Bombay. 


I see no reason for not accepting the evi- 
dence of the plaintiff to the fullest extent, 
He has proved the advance and the pro- 
mise made by Charu Chunder Mitter as 
manager of the family to re-pay Rs. 35,000 
with interest at 64 per, cent. per annum, 
Charu Chunder Mitter undoubtedly bound 
himeclf bhy the rron issory note, but it is 
not necessary for tLe plaintiff to 1ely upon 


it except dor such corroboration as it 
` provides of the evidence which he has 
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given in the witness-box having the effect 
of charging the defendants generally. The 
payments of interest endorsed on the back. 
of the note were undoubtedly payments 
made not merely in respect of interest due 
on the note itself, but in respect of interest 
due from ihe other -persons as well. If 
the plaintiff's evidence as to the advance 
is accepted ihis must follow. That the 
payments w 
liability of the members of the family by 
Sourendra as manager is also shown by the 
entries in the books of account relative to 
the respective payments endorsed on the 
note. ; 

The authority of Sourendra to make such 
acknowledgments has been questioned, 
though more particularly on behalf of the 
widow, but that does notarise. It has been 
held that.the karta has the same authority 
to acknowledge a debt as he has to incur 
it and ihat the acknowledgment need not 
be expressed as having been made in his 
Chinnaya Nayudu v. 
Gurunatham Chetti (9), Har Prosad Dass-v. 
Bakshi Bindeswart Prosad Singh (10), autho- 
rities from which it has not been argued 
that I should differ. 

The last of such acknowledgments if all 

such were within three years of that imme- 
diately proceeding, is dated the 16th 
February 1920. This suit was filed on the 
12th February 1923, and within the period 
of limitation as intended thereby. 
- There-will be judgment for the sum 
claimed and interest on Rs, 35,000 pend- 
ing suit.until realization at 6 per cent. per 
annum. 

Judgment in this case will be against the 
defendanis as members of the joint family, 
the amount to be paid out of .the joint 
family. property. l see no reason for dif- 
ferentiating the case of the other defendants 
from that of Sourendra Nath Mitter, and in 
my opinion, as I have held, in all he did he- 
acted as karta of the family in succession” 
to Charu Chunder Mitter. 

As regards costs, an order for the costs of 
the suit and the hearing will go against all 
the defendants other than the widow, As 
regards the widow, the position is that she 
supported: the plaintiff on the point on 
which he has succeeded. She had in reserve 
a-defence which it was not necessary to 
consider. Mostofthe time occupied at the 


Padi 


(9) 5 M. 169; 2 Ind. Dec, (x. 8.) 118. 
(10) 31 Ind. Cas. 80; 19 C. W. N.. 860. 
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trial has been occupied in deciding the 
question as to which she raised no defence. 
Consequently, she will only be liable for 
the general costs of the suit and the costs 
of the first day’s hearing. 


Z. K. Suit decreed. « 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SEGOND Crvin APPEAL No. 320 ‘or 1923, 
December 16, 1924. | 
Present:—Mr. Wazir Hasan, A. J. C. 
BISHUNATH—Dsrenpant—APPELLANT 
versus 
RAM PARSHAD AND oTHERS—PLAINTIFFS— 


_ RESPONDENTS, : 
Civil Procedure Code (Act V of 1908), O. XXIII, 
y, 1—Withdrawal of suit with liberty to bring fresh 


suit—Order passed by Appellate Court—Appeal, whe- 


ther lies, 

No appeal lies from an order passed by a Court of 
First Appeal under O. XXIII, r. 1 of the C. P. O., 
ermitting the plaintif to withdraw his suit with 
iberty to bring a fresh suit, 


Second appeal against the order and 
decree of the Subordinate Judge, Unao, 
dated the 4th October 1923, preferred against 
that of the Munsif, Purwa, dated the 21st 
February 1923. i 

Mr. Ram Bharosey, for the Appellant. 

Mr. K. P. Misra, for the Respondents. 


JUDGMENT. -This is the appeal of 
the defendant No. 2. The object of the 
suit, out of which this appeal arises, is to 
obtain a declaration thata certain aliena- 
tion made by a Hindu widow was, not bind- 
ing. In defence the plaintiffs’ - right to 
challenge the alienation was questioned 
and legal necessity was put forward in 
support of the alienation. The Court of 
first instance dismissed the suit, On appeal 
by the plaintiffs the learned Subordinate 
Judge of Unao, after briefly discussing the 
merits of the case, allowed an application 
of the plaintiffs to withdiaw thè suit with 
liberty to bring a fresh suit on certain 
conditions. So many of those conditions 
as were required to be performed before 
the order of permission to bring a fresh 
suit was made final wera.complied with 
by the plaintilis. Ẹhe result was that thb 
appeal was not decided on the merits but 
the suit was allowed to be withdrawn with 
liberty to sue again, è ° 


HOGARTH SHIPPING 00., LTD, V. MITSUI ‘BUSSAN KAISHA LTD," | 


At the hearing of the appeal a prelimi- 
nary objection was taken on behalf of the 
respondents thatno appeal ly from the 
order passed by the lower Court under Q. 
XXIII, r. lof the C. P.C. The objection 
is obviously sound and was not contested. 
by the learned Pleader for the appellant. 
It was, however, argued that the appeal 


might be treated asan application in re-~ 


vision under s. 115 of the O. P.C. But I 
am not prepared to accede to this argument 
in the present case. The order of the 
lower’ Appellate Court is eminently a 
reasonable one in the circumstances of this 
case and [ see no defect in the exercise of 
the jurisdiction. 

The appeal is, therefore, 
costs. l 

Z, K. 


dismissed with 


Appeal dismissed. 
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‘CALCUTTA HIGH COURT. 
Civin Suir No. 358 or 1924. 
May 18, 1925. ; 
Present:—Mr. Justice O, O. Ghose. 
HOGARTH SHIPPING Co., Lrp.—e 
PLAINTIFFS 
_ versus ` „= 
MITSUI BUSSAN KAISHA Lrp.— 
DEFENDANTS. 


Arbitration Act (IX of 1899), s. 19—Charter-party—~ . 


Damages, suit for—Order staying suit—Reference to 
arbitration Substitution of real plaintiff in place of 
apparent plaintiff, effect of—Award, validity of. 

A charter-party was made between G as agent for 


the owners of a vessel-and the defendant. The names ` 


of the owners of the vessel were not disclosed in the 


‘Charter-party. A suit was brought against the defend- 


ant to recover damages for the detention of the vessel 


and after the institution of the suit defandant-applied - ` 


under s. 19 of the Arbitration Act for an order for 


+ 


stay of proceedings in the suit, inasmuch as the - 


charter-party contained an arbitration clause, and ` 
ained i The matter then went to ` 
arbitration and in the course of the proceedings before ` 


obtained a stay order, 


the arbitrators it transpired that the owners of the 


vessel were not the plaintiffs but another firm. There- ` 


upon. an application was made on ‘behalf of the 


original plaintiffs for an order that the real owners of — 
the vessel should be either added as co-plaintiffs or - 
substituted as plaintiffs in the place of the original . 


plaintiffs and that the cause title and register of the 
suit may be amended assordingly, and an order was 
made in the terms of the application.. An award was 
made in the arbitration- proceedings and it was con- 
tended on behalf of the defendant that the award was 
bad inasmuch as there had been no stay of proceedings 
in the suit to which the real plaintiffs were Parties 
and asno arbitrators had been appointed to dacide 


any dispute between the present parties to tife suit. It ; 


was further contended that assuming that the 


- 
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arbitrators had been validly appointed, the award was 
bad owing to the pendency of the suit: 

-~ Held, that the effect of the substitution order made 
by the Court was that the real plaintiffs were entitled 
to take advantdége of and to` proceed wader the stay 
order made under s. 19 of the Arbitration Act and 
that consequently the arbitration procéedings were 
rightly continued and the award could not be attacked 
on the ground that there had beenno valid stay of 
proceedings or that the arbitrators had not been 
validly appointed. [p. 103], cols. 1 &2.] - 


Messrs. L. P. E. Pugh and W, W. K. 


Page, for the Plaintiffs. ` 
Messrs. N. N. Sircar and S. M. Bose, for 
the Defendants. . 


JUDGMENT. —This is an application 
on behalf of the defendants Messrs. Mitsui 
Bussan Kaisha, Limited, for an -order that 
it may be declared that an award made on 


.the 14th March, 1925, by- Messrs. A. O. 


Brown and L. Edwards, arbitrators, is null 
and void and that the said award may be 
set aside and cancelled, and that the re- 
spondents, the Hogarth Shipping Co., Ltd., 
should pay to the petitioners the costs of and 
incidental to this application. 

The facts are as follow&:--On the 1st 
February, 1924, Samuel Crawford Hogarth, 
Hugh Hogarth, Barelay Hogarth and John 


_ Baird Henderson, carrying on business in 


co-partnership as shipowners under the 
nameé, style and Firm of H. Hogarth and 
Sons at No. 24 St. Enoch Square in Glas- 
gow, instituted a suit in this Court being 
Suit ‘No. 358 of 1924, against the Mitsui 
Bussan Kaisha, Limited, praying for the 


récovery of a sum of Rs, 10333-5-4 as- 


damages for detention of a certain vessel 
named “Baron Jedburgh” andof a further 


“sum of Rs. 31,666-10-8 as demurrage. The 


Wa 


said suit was based on a charter-party, 
dated the 26th November 1920, and made 
between Messrs. Graham & Co. as agents 
for the owners of a yesse], the name of 
which was notthen declared, and the de- 
fendant Company. In the said charter- 
party, the name of the owners was also not 
disclosed. The agreement was that a first 
class steamer to carry 6,500 tons eargo, 10 
per cent. more or less, should receive on 
board at Calcutta at such dock, place or 
wharf as the charterers might direct, from 
the said charterers or theirorder, a full and 
complete cargo of coal in bulk, and being 
so loaded, should with such cargo proceed 


“with all possible despatch under steam to 


Colombo and should there deliver the said 
eargo. “By the said charter-party the de- 
fendant Qompany agreed to ship or cause 


-" A » t r al 
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to be shipped the said cargo and also agreed ` ` 
that the said cargo would be shipped at: ' 
Calcutta and despatched to the port of’ 
destination within-18 weather working days 
(Sundays and holidays excepted), such*lay. 
days not to count until. the-said ‘steamer 
should bein berth as ordered by shippers, 
provided that the usual 24 hours’ notice of 
readiness had previously been given by the 
Master or Agents, the said steamer having. 
been duly entered at the Custom House, 
but not before Ist February 1921, unless 
with the said charterer’s consent, and the 
steamer being ready. The name of the ves- 
sel (Baron Jedburgh) was declared..at- a 
later date. The defendants after the institu- 
tion of the said suit.applied under the pro- 
visions of s. 19 of the Indian -Arbitration 
Act for an order for stay of proceedings in 
the suit,inasmuch as the charter-party con-. 
tained an arbitration clause. This applica- 
tion was opposed by the then plaintiffs, 
but an order was made on the 8th April,- 
1.924, by this Court staying all proceedings: : 
in the said suit, The matter then went to ~ 
arbitration. In the course of the proceed- - 
ings before the arbitrators, it transpired - 
that the owners of the vessel “ Baron Jeđ-+. - 
burgh” which, as stated above, had been, 
declared in terms of the charter- party, were ` 
the Hogarth Shipping Oo., Ltd, and not.: 
Messrs. H. Hogarth and Sons, who were the : 
plaintiffs on record in the suit. The dis-~ 
covery came about in this manner. On the 
25th September 1924, Messrs. Orr, Dignam 
and Co., the Attorneys for the defendant 
Company, informed Messrs. Pugh and Co; | 
the Attorneys for-the plaintiffs, by a:letter ~ 
bearing that date, that they had inspected ~ 
the register of the said S. S. “ Baron“ 
Jedburgh,” which was then in the port of-: < 


. Calcutta, and that such register showed ` 


. Sons were the owners ofthe vessel. 


me 


? 


that the owners of the said vessel were ` 
the Hogarth Shipping Co., Ltd. The -~ 
said charter-party was expressed to be‘ 
made between Messrs. Graham and Co. as't. 
agents for the owners of the good steamer 1! 
called a first class steamer ete, and the + 
defendant Company as charterers and it, * 
was at first belieted that -H. Hogarth pa 

no 
the said discovery being made, it became-” 
necessary to consider the position and on”* 
or about the 8th January, 1925,-an appli- ° 
cation was made to this Court on -behalf ! 
of.*the original plaintifisefor an order that" 
the real owners of the vessel, the Hogarth - - 
Shipping Co., Ltd, he either- added as coy 
@i«m wi yt 
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plaintiffs, or be substituted as plaintiffs in 
the ‘place of the plaintiffs above-named 


and “that the cause title and” register of | 


the suit may’ be amended accordingly. 
Upon the said application being made, the 
following order was made on the 14th of 
January 1925: “It is ordered that the 
said plaint and the register of the suit be 


amended by striking out fromthe cause title , 


thereof the names and descriptions of the 
plaintiffs zand substituting in lieu thereo 
the following words. ‘ Hogarth Shipping 
Co.Ltd., a Company registered under the 
English Companies Acts-and having its 
registered. office in Glasgow in Scotland: 
and ‘by making such other amendments in 
the body of the plaint as may be necessary 
. in consequence of the aforesaid amend- 
ment.” At the time the said order was 
made, learned Counsel for the applicants 
made it quite clear that the applicants 
wanted the order at their own risk as to 
questions of limitation and otherwise. 
Thereafter the defendant Company treating 
the suit as being a new oné with new 
plaintiffs and being desirous.of having 
the questions raised determined by the 
Court, tendered a written statement which 
was ordered to be filed subject to all just 
exceptions. This was on the 28th January 


1923. Thereafter the arbitration proceed-. 


ings went on and at the meeting of the 
‘arbitrators held on the 30th January 1925, 
the defendant .Company’s Solicitors ques- 
tioned the jurisdiction of the arbitrators in 
view of the events which had happened. 
The arbitrators, however, decided to proceed 
with the arbitration and they made their 
award on the 14th March 1925. 

It is now contended on behalf of the 
defendant Company that the said award is 
bad, inasmuch’as there had beén no stay 
of proceedings in the suit in which the 
- Hogarth Shipping Co., Ltd. were the 
plaintiffs, and ds no arbitrators’ had been 


appointed to decide any dispute between. 


the present parties to the suit, and second- 
ly; that assuming that the arbitrators had 
beén validly appointed,e the award is bad 
owing to the pendency of this suit, [See 


Doleman v. Ossett Corporation: (1)], and. 


thirdly, that there was no legal evidence 
before the arbitrators upon which they 
could have made the award. . 
Nowy it appears,to me on an examination 
of the entire record of this suit that owing 
(1) (19123 K.B. 257; 81 L. J. K. B. 1092; 107 L. T, 


581; 76; J. P. 457; 10 L. GeR, S15, 
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to a bona Jide mistake, the names of the- 
partners in the Firm of H. Hogarth and. 


Sons had been inserted as. the plaintiffs, 
whereas the real plaintiffs ought to have 
been the Hogarth.Shipping Co.,. Ltd. (See 
in this connection the affidavit of D, H. 
Wilmer dated the 8th January 1925), and 
that it is because of this mistake thatthe 
Court was induced to make the order of 
the. 14th January, 1925, referred to above. 


The result, therefore, was that after the 
order of the 14th January, 1925, the Hogarth - 


Shipping Company, Ltd. were, subject. to 
questions of limitation, to be treated as if 
they had been. described as plaintiffs in 
this suit from the very start. If I am 


right in this conclusion, it follows that 
the Hogarth Shipping Co., Ltd..were entitl]- ` 


ed to take advantage of and proceed under 
the order of the 8th April,” 1924, [See 
Duke of Buccleuch (2).] The cause of ac- 


tion arose under the charter-party dated - 
the 26th November 1920 in which the. 
names of the real owners were not men-° 


tioned and though the names of the partner, 


in the Firm of H. Hogarth and Sons who, « 


Iam informed, were the agents were origin- 
ally by mistake put on the record as 
plaintiffs, the real owners of the vessel 
‘Baron Jedburgh” were still the ra 
plaintiffs, It follows also that looking into 


ro 


real . 


the substance of the thing and ‘having 
regard to the events which had happened, | 
the arbitration clause could only have re-_ 
ference. to .a dispute between the real. 
owners of the vessel, “Baron Jedburgh”. 
and-the defendants (the existence of the. 


rials before me) and that it is this dis- 


dispute is. beyond question on the mate. 


pute that Messrs. Brown and Edwards had: 


been appointed to decide. In: this view of 


the matter, I must hold against the ap- - 


plicants and find that the said arbitration 
proceedings were rightly continued after 


the order óf the 8th January 1925, and ` 


that the award cannot be attacked on the 


first two grounds referred to above. As 


regards the third ground, it appears on the 
evidence that the arbitrators were asked 


to. award damages at the demurrage rate- 


and that there, was no evidence on behalf 


of the charterers to show that the demur- 
rage rate should not be adopted for the’ 


' assessment. of damages for detention. The - 


third ground taken also fails and the result,” 


therefore, is that the application -ntust bé 


4 
“ 
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(2) (1892) P. 201, e 
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peculiar circumstances of the case, be no 
order for costs, 


Z. K, Appeal regected. 
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PATNA HIGH COURT. 
SECOND Civit APPEAL No. 1063 or 1922. 
May 13, 1925. 

Present: —Mr. Justice Ross and Mr. Justice 
Kulwant Sahay. 

Maharaja PRATAP UDAI NATH 
. SAHI DEO AND aNotrHsr—DEFENDANTS— 

APPELLANTS 
versus 
MAHABIR SAHU AND OTHERS— PLAINTIFIS 
— RESPONDENTS. 

Chota Nagpur Landlord and Tenant /Procedure Act 
(I of 1879), $. 10 (b)-—Chota Nagpur Tenancy (Amend- 
ment) Act (V of 1908), s. 5—Landlord and tenant— 
Transfer by raiyat, validity of—~Transfer, invalid~ 
Title to holding, whether affected—Encumbrance ereat- 
ed by tenant—Surrender, validity of. 

A transfer by a raiyat falling within the purview of 
s. 10 (b) of the Chota Nagpur Landlord and Tenant 
Procedure Act of 1879 effected between the lst day 
of January 1903 and the 4th day of November 1903, 
the latter date being the date on which the section was 
introduced into the Act by s.5 of the Chota Nagpur 
Tenaney (Amendment) Act, 1903, comes within the 
operation of the section and is invalid. [p. 1033, 
cols. 1 & 2.] 

Where a raiyat makes a transfer of his holding 
which is invalid under the provisions of 8. 10 (b) of 
the Chota Nagpur Landlord and Tenant Procedure 
Act of 1879, the title remains in the tenant himself or 
after his death in his heirs. [p. 1034, col. 1.] 

A tenant who has created an encumbrance upon the 
holding is not prevented from making a surrender of 
the holding. [ibid.] 

Appeal against a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
24th June 1922. 

Messrs. S. M. Mullick and B. C. De, for 
the Appellants. 

Messrs. Ray Guru Sharan Prasad and 
Anand Prasad, for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J.—Thisisan appeal 
by the defendants Nos. 1 and and arises 
out ofa suit brought by the plaintiffs for a 
declaration of their title to and recovery 
of possession of certain plots of land. It 
appears that one Jagdam had a holding in 
Mauza Okhar Garha of which the defendant 
No. 5, the Maharaja of Chota Nagpur, is 
the proprietor. On the 7th May 1903 
Jagdam, executed two deeds in favour of 
Musammat Manyv. One of these deeds was 
a zerpeshgisieed for Rs. 159 in ‘respect of 


PRATAP UDAI NATH SAHI DEO. V. MAHABIR SAHU, 
‘dismissed. There will, however, in the 


| 
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a portion of the holding and the other was 
a rehan deed for Rs, 57 in respect of an- 
other portion of the same holding. Musam- 
mat Mango took possession of the lands 
given to her under the zerpeshgi and the 
rehan. The plaintiffs Nos. 1 to3 purchased 
thé interest of Musammat Mango-under a 
deed of sale dated the 13th December, 1916, 
They were, however, dispossessed by de- 
fendant No. 1 who claimed the holding 
of Jagdam under a Settlement from the 
defendant No. 5 on the allegation that 
Jagdam had abandoned the holding and 
the Maharaja had taken direct possession 
of the land and settled the same with the 
defendant No. 1i in November 1917. There 
was a criminal case which was decided 
against the plaintiffs in May, 1919 and the 
plaintiffs stated that they were dispossess- 
edas the result of this criminal case. The 
suit was brought by the plaintiffs Nos. 1 to 
3 who are the purchasers of the interest of 
Musammat Mango and by the plainitffs Nos. 
4and 5 who are the sons of Jagdam.: The 
suit was contested by the Maharaja, the 
defendant No. 5 and by the defendant No, 
1 and their case was that the original tenant 
Jagdam had abandoned the holding and 
that the Maharaja had taken possession 
thereof, It was further alleged that the . 
transfer by Jagdam to Musammat Mango 
was invalid under the provisions of the 
Chota Nagpur Tenancy Act. After the filing | 
of the plaint and before the filing of the 
written statement, the plaintiffs Nos. 4 and 
5 filed a petition on 6th May 1920 in which 
they alleged that certain proceedings taken 
by the defendant No. 5 under s. 73 of the 
Chota Nagpur Tenancy Act were correct 
and legal and they admitted that their 
father Jagdam had ceased to have any right 
to the disputed land and that these plaint- 
iffs, namely, Nos.’ 4 and 5, hadno claim 
to theland and they asked that their claim 
might be dismissed and they might be ex- 
onerated from the liability of paying costs. 
The Munsif who tried the suit held that 
there was no abandonment and that the 
transfer to the plaintiffs Nos. 1 to3 was 
not invalid under*the provisions of the 
Chota Nagpur Tenancy Act. He refused 
to give effect to the application of the 
plaintiffs Nos. 4 and5 and made a decree 
in favour of plaintiffs Nos. lto3. Onap-° 
peal bythe defendants Nos, 1 and 5 the 
learned Judicial Commissioner has Affirm- 
ed the decree of the Munsift. T 

The principal qyestion for decision in 

& 
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the present case is whether the transfer 
by Jagdam to Musammat Mango under the 
two deeds ofthe 7th May 1903 was valid 
havingregard to the provisions of the Chota 
Nagpur Tenancy Act. The Actin force at 
the time the transfer was made'was the 
Act of 1879 as amended by Bengal Act V 
of 1903. Bys. 5 of Act Vof 1903 s. 10 (b) 
was inserted in the Act of 1879. This s. 
10 (b) has been re-enacted in Act VI of 
1908 and is now s. 46 in the latterAct. Act V 
of 1903 came into operation on the 4th No- 
vember 1903. Section 10 (b) which was enact- 
ed by s. 5 of Act V of 1903 provided that 
no transfer by a raiyat of his right in his 
holding or any portion thereof by mortgage, 
or lease, for any period exceeding five 
years, or by sale, gift or any other contract 
or agreement shall be validto any extent. 
Clause (5) of this section provided that no- 
thing in this section ahall affect the validity 
of any transfer not otherwise invalid of a 
raiyats right in his holding or any portion 
thereof made bona fide before the first day 
of January, 1903. The transfer in the pres- 
ent case took place on the 7th May, 1903, 
that is after the lst of January 1903 and 
before the 4th November 1903. The ques- 
tion is as to whether a transfer ofa ratyati 
holding effected between these two dates 
comes within the mischief of the section. 
It has been held by the learned Judicial 
Commissioner that s. 10 (6) had no retros- 
pective effect and that although the trans- 
fer in question in the present case was made 
after the Ist of January, yet inasmuch as 
it was before the 4th November, 1903, when 
the Act came into operation, the transfer. 
was valid. Now, in order to put this inter- 
pretation upon the wordings of the sec- 
tion the learned Judicial Commissioner 
had to introduce certain words into the 
section. He was of opinion that the words 
“ made after this Act comes into operation” 
have to be added to cl. (1) of s. 10 (b). 
In other words, he was of opinion that 
it is only transfers made after the Act came 
into operation that would be invalid under 
the provisions of this section. JI am, how- 
ever, of opinion that it is nôt permissible to 
add words to the section in order to con- 
strue it. We must construe the section as 
it stands and having regard to the lan- 
guage used, it is clear that all transfers, 
whether made before the Act came into 
operation® or not, provided they were madé 
after the Ist of January 1903, would come 
within the provisions of this section. Clause 
8 
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(5) of the Act clearly saves transfers made 
bona fide before the lst day of January 
1903. That shows the intention of the 
Legislature, That is, it is clear from cl. 
(5) of the section that but for this exception 
all transfers even ofa period prior to the 
lst day of January 1903 would have come 
within the operation of this section and 
the Legisleture has deliberately saved 
transfers made bona fide before the, lst day 
of January, 1903, otherwise there appears 
to be no object in enacting cl. (5) of the 
section. The leayned Judicial Commissioner 
says that unlesssome such words, as he in- 
tends to add to the section, are added, the 
meaning of the first clause of the section 
would become absurd. In my opinion there 
is no absurdity in the section. Clause (1) 
provides that no transfer shall be valid if 
16 purports to create an interest far a period 
exceeding five years and cl. (3) of the sec- 
tion provides that no transfer in contraven- 
tion of sub-s. (1) shall be registered, or 
shall be inany way recognized as valid by 
any Court, whether in the exercise of civil, 
criminal or revenue jurisdiction. On read- 
ing the different clauses of the section I 
am of opinion that it was cleary intended 
by the Legislature to provide that all trans- 
fers for the period exceeding five years of 
rawati holding would be invalid and 
the Courts were enjoined to refuse to 
recognise such transfers as valid. By cl. (5) 
bona fide transfers and not all transfers 
were saved if made before the Ist day of 
January 1903. The section is no doubt 
silent as regards the fate of the transfers 
between the lst day of January and 4th . 
November 1903 but the meaning to my 
mind is plain and such transfers would 
come within the operation of the section. 

Reliance has been placed upon certain 
decisions of this Court and of the Calcutta 
High Court. The case of Mrs. Vesta Cliffon 
Sebastian v. Kuloda Prasad Deogharia (1) 
referred toa case in Manbhum. 


The Chota Nagpur Tenancy Act was in- 
troduced in Manbhum by a Notification of 
the Government dated the 22nd December 
1909. In that case a deed of sale had been 
taken by the petitioner to the High Court 
on the 19th August 1909 that is before the 
Act was extended to Manbhum and it was 
held that the deed of sale which was taken 
before the Act was extended toManbhum 
did not come within the operation ofe. 46 


(1) 7 Ind. Cas. 763; 15 O. W.N. 43, dies 
e 
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of ‘thé present’ Act which.corresponds to. s. 
10 (b) of the Act, of 1879 as amerided by 
Act V of1903, This'case was followed by 
a Division ‘Bench of ‘this Cout in Braja 
Gall Dutta V. ‘Kenaram: Pal (2). That was 
a Case’ from Ranchi in Chota Nagpur where 
the Act.came into operation in November 
1903. In: Ganpia . Mahto v. Chotan Ram (8), 
thé. question. related. to’ 'the effect of s. 47 
of” the 7 present” Chota’ Nagpur Tenancy 
Act: In that case asale ofa holding had’ 
been ordered by. the Court before the Act 
camie into operation” and their Lordships. 
held. that the Act did not apply to an order 
already, passed ` by, a Court. The” present 
case is distinguishable from all these cases 
and “upon; “a plain reading of the section 
itself Í 'am.-of opinion that the transfer 
by the original tenant Jagdam to Musam- 
mat “Mango by the deeds of the 7th. May 
1903- was ‘invalid and by their purchase of 
the 13th - December 1916, the plaintifis Nos. 
160 3. acquired no valid interest in the. 
holding. The transfer to Musammat Mango 
and to the plaintiffs Nos. 1 to 3 being 
invalid, the title would remain in the heirs 
of the . original tenant, namely, plaintiffs 
Nos. 4 and 5;. The plaintiffs Nos, 4 and 5 by’ 
their petition expressly asked the Court 
to *dismiss the-claim so far, as they- were 
concerned. Having regard to the petition: 
filed ‘by these. two ‘plaintiffs, it is clear that . 
the Court could not make 4 decree in their 
favour. The claim, therefore, of the plaintiffs - 
must be dismissed, l 

In this view of the case the other qués- ` 
tions referred to in the judgment of the- 


‘learned Judicial Commissioner and argued ` 
“by the learned ‘Advocates on both sides do 


not ‘arise. As regards the effect of the ap-. 
plication filed by the plaintiffs Nos. 4 and 5 
it was ‘contended that it amounted to a 
surrender.. The learned Judicial Commis- 
sioner . telied ‘upon . the decision . of the ` 
Calcutta High Court in Syed. Mohsenuddin : 
v. Baikuntha Chandra Swtradhar (4) which ` 
held thata tenant having created an~en- 
cumbrance could not by an aet of ‘sur 


render. dérogate from the seamen acest l 


crested- by’ him.: This decision: of the: 
Calcutta Hi sh:Court has been‘ expressly dis- 
sented -fram by a Full Beneh'of this Court ` 
in Skeoraji Kuer v. Dhani Mian (5): 


(9) 50 Tha. Oas, 515; 4 P. L, TAH po 

| 13949 Ind. Cas. 387; 2 P. L. W. 149. 

(4) 616d. Cas. 443; 25°C, Wi N. 29; 48 G: 608s 32-02" 
` L. J. 286. 

(5) 75 Ind, Cas. 794; 4 P. L. T. 581 1 Pat. L: R402: 
(1923) pele 805; (1924) À. I. R. (Pat) 1; 3 Pat. 1, 
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A3 regards the finding of the learned - 

Judicial. Commissioner that’ the *.evidérice - 

on the record showed that there’ was -nọ 

abandonment: by the original ‘tenant, that: 
is ‘a ‘finding’ on a ‘question: of “fact. “which: 
ois not open tous fo interfere with i in second” 

“appeal. ‘But as I have said this question ` ; 

does not properly arise in view of thé in- 

terpretation ‘placed on s. 10 (b) of the Chota’ 

Nagpur Tenancy, Act of 1879 and upon” 

that interpretation ‘the plaintifis ate not: 

entitled to a decree, .. 
The result is -that ‘the appeal will be. 

allowed and the suit dismissed with costs, , l 
Ross, J.—I agree, a ao : 
ZK, e.. Appeal aloud, 7 


BOMBAY HIGH COURT. - i 
First CIVIL APPRAL No. 164 oF 1924, 
| March 31, 1925. T 
 Present:—8Sir Norman Macleod, Kr, - ; 
Chief Justice, and Mr. Justice Copajee, , 
| BAI SAMJU AND OTHERS ~2APPELLANTS . 
VETSUS : -~ i 


 LALLUBHAI TALSIBHAI~ | 
i RESPONDENT. 


` Bombay Bhagdari and Narvadari Act (V of 1862), 
s. 1—Narva land—Sale of portion for building pur:” 
' poses—Remainder, whether constitutes recognized sub- 
division... 

Where the ‘proprietor of a recognized sub- division : 
of a narva ina bhagdari village, with the permission . 
of the Collector, separatesa small portion of land for | 
building purposes unconnected with the preservation . 
of the homestead and’sells that portion, the rest’ of- 
the share retained by him constitutes a recognized _ 
sub-division of a narva within the meaning of the | 
Bombay Bhagdari and Narvadari Act and is liable to; 
the process of a Civil Court. |p. 1035, col. 2:1. ` 

.First appeal from a decision of the” 
First Class Subordinate Judge, at’ Nadiad . 
in Darkhast No. 91 of 1923. . ` ea 

"Mr. H. V.-Divatia,. for the! Appellants. ` 

-Mr. M. H; Mehta, forthe Respondent. “5i 


JUDGMENT. —The Trial Judge ss 


held: that the property sought tó be attach- + 


ed. is a recognized -sub- division: of a nadha : 
and is, therefore,liable to the process of the ° 
” Court under the. provisions-of - Bombay ‘Act : 


wW V of 1862. On the evidence produced ` 


before the. Judge, it “ppeared “that. the: 
judgment-debtor Manibhai, now represented : 
by. “thé appellants, originally : was the” 
proprietor of a revognized sub-division, 


- 


: 
|| - 
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of a narva measuring Re, 0-1-1,- Twelve- 


years ago. eight gunthas were. sepa- ` 
rated from that land for the’ purpose of 
building a bungalow. These eight gun- 
thas, were separately assessed; and Mani- - 
bhai sold the site with the” bungalow | 


without any objection being raised’ thereto 


bythe Revenue Authority. In fact, we may 
take it that the Revenue Authority reeogniz- 
ed that site as being separately assessed and . 


capable of being transferr ed by itself. -The ` 
judgment-debtor, however, contends that it. 


still remains a part of the narva, so that 


thé’ land still remaining to him after the : 


separation of eight gunthas can ‘no longer : 
be considered a recognized sub- division of. 


narva village. The Jı udge rejected this con-. 


tention and directed the sale “proclamation 
to be issued. 

In ‘appeal, it has been urged that the 
séparation of eight’ gunthas, even though - 
they . were separately assessed, cannot pre- 
vent the original holding of the tenant 
being still ‘considered . as the recognized . 
sub- division, What is a recognized sub- 
division of a narva is not defined in- the 


Bhagdari and Narvadari Act V of 1862. - 


The “object: of the Act was to prevent any- 


‘thing else than a recognized sub-division >. 
of a. bhag or share in a bha gdari or narva- . 


dari village being attached -or sold bya 


process of a Court. ..Now-we have -the - 


Manual - published under the ' orders of 


Government to enable the Revenue Officers 7 


to understand what should be done. with 
regard to these narvas,.and under Govern- 
ment ‘Resolution No. W2Alot J uly 26,. 1903), 
it was directed as follows :— 


“Section 1 of Act V of 1862 was sented : 


only i in order to preserve the- narva home- 


stead and was not directed: towards build- | 


ings: erected for unconnected. purposes, 


The Collector is at liberty to: recognize © 


any. sub-division he thinks fit... The fact 
- that land required for building purposes 
forms part of a narvadari holding does 
not. act as a bar to its acquisition by a 
non- -narvadar. A sharer in .a -narvadari 
village may, with the Collector’ s. permission, 
relinquish any ‘portion, of his ‘share and 
allow it fo céase to be narva land... When 
a “plot. of narvadari land is acquired by.a 

non-narvadar for building .purposes the 
SEES for the enhanced assessment 


we ee I 


Now in this case ‘the ‘Collector has recog: 


+ 


nized the separation of these eight gunthas 
for building purposes, and we may take. 
it that such separation in no way derogated ` 
from the constitution-.of the narva homei < 
stead, and that as the Collector was, in the” 
circumstances of this casé, at liberty to ree! 
cognize any sub- division, these eight * 
gunthas must be considered as having been * 
recognized as a sub-division, so that the : 
“balance of the judgment-debtor’ s share in - 
the narra would necessarily also constitute - -< 
a recognized sub-division. Otherwise, if” 
the contention of the judg gment-debtors™ 
were to succeed, it would follow that if á ` 


: sharer in 'a bhagdari village ¿with the per SA 


_ mission of the Collector separated a small ., 
portion of land for building purposes un- 
connected with the preservation of the! 
homestead, and sold that pertion, then the: | 4 
rest of the share would, under “no circum: 
stances, be a recognized sub-division and. 
would not be liable to the process ọfa Civil — 
Court. We do not think that was intended. 3 
by Act Vof 1862.’ “The appeal i is dismissed: : 
with. costs. 


we ~ 
ae 


Z. K. Appeal dona oe 


a PATNA HIGH COURT. eee 
APPEAL FROM ORIGINAL ORDER No. 107.: aoe 
oF 1.924. ee a ae 

-April 21, 1925. i es Oe 

Present. -—J ustice Sir B. K. “Mallick, Kn. ; 
- and Mr. Justice: Ross.. . ei Sy 
Babu Syed DILJAN ALI—Puarwnise © as 
-—~APPELLANT o. : RA 

versus eS: 

“Bibi AKHTARI BEGUM. . ae 


DEFENDANT—RESPONDENT,. .° -° E 
Religious Endowments Act (XX of 1863), s. E: 2 
- Civil Procedure Code (Act V of-1908), ss. 9, 92- 
Specific Relief Aet (I of 1877}, $. 42 ?— Religious.) y 
endowment—Suit for declaration that mutwalli. is <- 
liable to dismissal and has been dismissed for neglect of 
duty, nature of—Procedure. 

Section 14 of the Religious Endowments Act applies ' { 
to endowments created both before and after the Aet p 
came into force. [p. 1037, col. 2]  - ee 

Reliefs which .can be claimed under s. 14 of the?! 
Religious Endowments Act are slightly different from ”£ : 
those which can be claimed under s. 92 of the C.P. Gv 
The power: of appointing a néw trustee and: of; S 
framing a scheme for the administr aun of the trust - 
property is restricted to s. 92 only. !p. 1035, col. 2: p. 
1038, col. 1. 

Section 92 of ‘the O. P. O. is mandatory ‘and the”. 
reliefs specified in the section can only "be enforced. ». 
by. resort.io . the procedure laid-down in he séction: < 


ah 
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Neither the founder of a trust nor his heirs are 


entitled to sue for the removal of a trustes and the. 


appointment of a new trustee, if a breach of trust is 
alleged or direcéions are required for the adminis- 
tration of the trust, unless the procedure Specified in 
the section is followed. [p. 1038, col. 1.] 

Plaintiff brought a suit for a‘ declaration that he 
being the heir of the founder of a trust was entitled to 
dismiss the defendant from the post of the mutwalli 
on the ground of misappropriation, slackness and 
negligence under the terms of the deed of endowment, 
that the defendant had committed acts of mis- 
appropriation, etc., and was liable to be dismissed 
from the post of mutwalli under the terms of the said 
deed and that he had been so dismissed by the 
plaintiff: ° 

Held, (1) that the suit as it stood was not one which 
fell within the purview of s.9 ofthe O. P. ©. or of 
s, 42 of the Specific Relief Act; [p. 1037, col. 1.] 

e (2) thatin essence the suit was for the removal of 
the trustee and forthe administration of the trust 
and to protect the endowment against misfeasance, 
breach of trust or neglect of duty by the trustee and 
that consequently the suit fell within the purview of 
s. 14 of the Religious Endowments Act or of s. 92 of 

~ the C. P. C., and that the procedure laid down in 

those sections must be followed. [p. 1037, cols. 1 & 2.] 

Appeal from an order of the Subordinate 
A adgs, Bhagalpur, dated the 24th March 

Mr. Muhammad Hasan Jan, for the Ap- 
pellant. ‘ 

Messrs. S. Sultan Ahmad, S. M. Naim, 
N.C. Roy, Khursed Husnain and Syed Ali 
Khan, for the Respondent. 


JUDGMENT. 

Mullick, J.—The Subordinate Judge 
of Bhagalpur having on the 24th March 
"1924 returned the plaintiffs plaint dated 
the 30th April 1923 for presentation to the 
proper Court, this appeal is preferred by 
the plaintiff under r. 1, cl. (a) of O. XLII, 
of the C. P.C. The litigation arises out 
of a wakfnamah executed by Mir Imam 
Bux intheyear 1874 who dedicated certain 
immoveable property for the maintenance 
of a certain masjid and khankah at Bhagal- 
pur and appointed the plaintiff's father Syed 
Mehdi Hussain to be the mutwalli thereof. 
The plaintiff's case is that Mehdi Hussain 
was succeeded as mutwalli by his widow 
Bibi Umda Begum who upon her death 
left only one daughter Bibi Muhammadi 
Begum who was of unsound mind. The 
* defendant is one of the surviving daugh- 
ters of Muhammadi Begum and upon her 
mother's death she took possession of the 
trust properties on the allegation that she 
was entitled to succeed thereto as mutwalli. 
The plaintiff, however, denied her claim 
alleging that he was entitled to be the 
mutwalli ax the heir of Mir Imam Bux 
apon the failure of the line of Syed Mehdi 
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Hussain and on the 13th March 1914 he 
instituted a ‘suit in the Court of the Sub- 
ordinate Judge of Bhagalpur for a declara- 
tion of his title to the mutwalliship and for 
recovery of possession. The suit was dis- 
mjssed in the Trial Court but was decreed 
in the High Court on the 5th March 1919, 
The defendant Bibi Akhtari Begum there- 
upon appealed to the Privy Council who on 
“the 30th December 1922 set aside the 
judgment of the High Court and restored 
that of the Subordinate Judge. There-- 
upon application having been made on the 
20th April 1923 to execute the decree of 
the Privy Council the plaintiff in order to 
avoid making restitution of the trust pro- 
perties of which he had taken possession 
since the High Court decree, he thought 
himself of filing on the 30th April 1923 the 
plaint out of which this appeal arises. In 
this plaint he alleges that under the powers 
reserved to the founder or his heirs by the 
wakfnamah he on the 28th February 1923 
has dismissed the defendant from the post 
of mutwalh on the ground of misappropria- 
tion, slackness and negligence, and he asks 
for the following reliefs:— 

“(a) That the Court may be pleased to 
decide that the plaintiff being the heir of 
the donor is entitled to dismiss the de-. 
fendant from the post of mutwalli on the 
ground of his misappropriation, slackness 
and negligence (kheanat, susti, [gaflat) 
under the terms of the deed of endowment 
aforesaid, 

(b) That the Court may be pleased to 
decide that the defendant has committed 
acts mentioned in paras. 23 to 32 of this 
plaint and was and is liable to dismissal 
from the post of mutwallt under the terms _ 
of the deed of endowment aforesaid. 

(c) That on adjudication of above matters 
the Court may be pleased to decree in 
favour of the plaintiff declaring that the 
defendant has been dismissed from the post | 
of mutwalli of the mosque and khankah 
situated at Takiya Shah Mohammad Saidque 
Jafri and of the endowed properties apper- 
taining thereto.” : 

An application was made after the institu- 
tion of the suit for an interlocutory order 
for an injunction to restrain the execution 
of the Privy. Council decree, or in the 
alternative for the appointment of a Re- 
ceiyer. Both prayers were rejected and 
possession was duly delivéred. 

Thereafter objection having been taken to 
the maintainabilityeof the suit, the Subordi- 


| 
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nate Judge on the 24th March 1924held that 
he had no jurisdiction to entertain the 
plaint on the ground that it was in effect an 
application for the removal of a mutwalli 
for misfeasance or breach of trust or neglect 
of duty and that by reason ofs.14 of the 
Religious Endowments Act (XX of 1868) 
the proper Court for presentation was the 
principal Civil Court of the District. 

On behalf of the appellant it is contend- 
ed that his suit is neither under s. 14 of 
the Religious Endowments Act nor under 
s. 92 of the ©. P. C., but one for the enforce- 
ment of a civil right cognizable by a Civil 
Court under the general law as declared 
by s. 9 of the ©. P. 0, 

The first question, therefore, is, what is 
the meaning of the plaint and the reliefs 
claimed therein. As it stands the plaint 
does not expressly ask for any relief ofa 
civil nature or for the adjudication of any 
contest as to a right of property or an 
office. It is not understood why any Court 
should decide whether the plaintiff is en- 
titled to dismiss the defendant or declare 
that the defendant was and is liable to dis- 
missal from the post of the mutwalli or 
that she has in fact been dismissed. If 
the wakfnamah creates a right in the 
plaintiff to dismiss the defendant the plaint- 
iff is at liberty to exercise that right with- 
out the intervention of the Court and there 
is no reason why theCourt shouldbe asked to 
declare thathehasin fact exercised thatright. 
If the defendant accepts the dismissal, there 
is nothing further to be done. If she does 
not, then it is open to the plaintiff to ask 
for the administration of the trust and for 
her removal and the suit would then be one 
cognizable under s. 9 of the ©. P. O. by the 
Civil Court. 

The declarations asked for by the plaint- 
if cannot even be construed as coming 
within the purview ofs. 42 of the Specific 
Relief Act. lfthe plaintiff had desired a 
declaration as to some legal character, 
which had been denied, and if consequential 
relief had not been possible, the Subordinate 
Judge would have had jurisdiction to take 
cognizance but here there is no such case. 

The factis that in essence the plaint is 
one for the removal of the trustee and for 
the administration of the trust. When he 
asks the Court to declare that the defend- 
ant has been duly dismissed he means either 
that the Court is required to remove her in 
the event of refusal to vacate, or otherwise 
arrange for the administration of the trust. 
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It is inconceivable that a person of the 
plaintiffs experience in litigation would 
have filed a plaint which does not ask for 


any relief of a civil nature and, in my ° 


opinion, the Subordinate Judge was right 
in holding that the object of the suit being 
to protect the endowment against misfea~ 
sance, breach of trust or neglect of duty, 
s. 14 of the Religious Endowments Act is 
applicable. 

But it is said that this section cannot 
apply because the Act has no application 
to trusts established after 1863. It is said 
that the authorities, which hold that s. 14 
of the Act is general and that it applies to 


endowments created both before and after e 


1863, were obiter dicta, but it is clear that 
this contention cannot be accepted. See 
Dhurrum Singh v. Kishen Singh (1), Fakur- 
udin Sahib v. Ackeni Sahib (2), Sheoratan 
Kunwari v. Ram Pargash (8) and Sivayya v. 
Rami Reddi (4). By Regulation XIX of 1810 
all public endowments in this Province ` 
were declared to be under the control and 
superintendence of the Board of Revenue 
which was entitled to take charge of their 
properties andto administer the same, al- 
though it sometimes did not do so. In res- 
pect of some of the endowments the Local 
Government had the power to nominate or 
confirm the manager or superintendent. 
In others the Local Government did not 
appoint but had powers of supervision. Act 
XX of 1863 made rules for the management 
of both these classes. Regulation XIX if 
not repealed would have been applicable to 
endowments created after 1863 also and it 
is reasonable to suppose, therefore, that Act. 
XX of 1860 which repealed it was intended 
to have the same scope, and that while some 
parts of it provided for endowments over 
which the Local Government were then 
exercising control, s. 14 was intended to 
have wider scope and to apply to endow- 
ments coming into existence in the future. 
It is to be noticed that the reliefs granted 
under s. 14 of Act XX of 1863 are slightly 
different from those accorded under s. 92 of 
the C.P.C. The power of appointing a 
new trustee and of making a scheme for the 
administration of the property is restricted 
to s. 92 only and in the present case if the 


(1) 7 C. 767; 4 Shome L. R. 206;9 O.L. R. 410; 3 
Ind. Dee. (N. s.) 1042. 

(2) 2 M. 197; 4 Ind. Jur. 280; 1 Ind. Dec. (xN. s.) 409, 

(3) 18 A. 227; A. W. N. (1896) 37; 8 Ind. Dec. (N. s9 


8. . 
(4) 22 M. 223; 8 Ind, Dee, (NG) 159. © > 
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<objéct of the plaintiff is to provide for thé 
-administration of the ‘estate ‘after the Te- 
‘moval of the defendant, s. 92 would appear 
‘to-be. the proper machinery of: sequring ‘it. 
The respondent, therefore, contends’ “that 
‘the plaintiff should first obtain the sanction 
of the Advocate General and join some 
other person with him as plaintiff as. requir- 
ed -by.the provisions of s. 92. I agree that 
this would have been the proper course, 
but if the plaintiff chooses to adopt the pro- 
cedure:of s. -44 of Act XX of 1863 rather 
than s..92 of the ©. P. G: the risk is his and 
the Court cannot make.any objection. The 
Subordinate. Judge appears to have thought 


e that asthe. plaintiff was suing alone and 


had-not obtained the sanction of the Advo- 
cate General or other oficer empowered to 
give sanction under s. 92; C. P: ©., it was 
his: intehtion to cast the suit as one under 
g. “14... Probably the learned Judge was’ 
fight but. even if he had held the suit to be 
one unders. 92, C; P: C., then also would he 
have been compelled to return the plaint. 
“But the appellant's reply is that he has- a 
right to sue independently of the Religious 
Endowments Act and s. 92ofthe O. P. O. 
He contends that so far as Act XX is con- 
cerned it iscumulative and not woes 
andéhat so far as s. $2 of the ©. P. C., is. 
concerned it deals only with suits brought: 
in a .répresentative capacity, and. that it 
does not affect a suit to enforce a right 
conferred by the deed of eridowment itself. 
He telies upon cases decided previously to 
1908 and in pdrticular. upon Budree Das 
Mukim v. Chooni Lal Johurry (5) in which 
it-has been héld that the founder of an en- 
dowment or his heirs have the right to sue 


‘the. trustees for the due performance of the 


trust and to remove them and to appoint. 
new trustees without invoking: the .aid of 
s. 92." These cases, however, are no longer 
law and the second clause of s. 92 makes it. 
clear: that the section is mandatory and the: 
reliefs specified in the section can only be. 
enforced now by resort to the procedure of 
the:section, Neither the founder nor his 
heirs:is. now entitled to sue for the removal 


ofthe trusteé and. the appointment of a new’ 


trustee if he alleges a breach of trust or re- 
quires directions for the administration of 
it. The jurisdiction of the High Court over 
Suits relating to ‘the management of trust. 
property bas been derived from the Supreme’ 
_, Kourt: and was inthe firstinstance indepen- 
dent of the ©. P. C. As for the. mofussil . 


* (5) 33 0.78; 10 O. W. N, 581. me, 
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Cotirts, their jurisdiction appears ‘to hava 
been based upon: justice; equity and. good 
conscience. But that jurisdiction in respect. 
of both sets of Tribunals -is now affirmed 
and controlled-by Act XX of 1863 and s; 92 
of the C. P. C. The fact is that the trus- 
tee, though by a legal fiction, ‘is vested 
with the legal ownership of the property 
and the Legislature will not allow the Civil 
* Court to divest him unless and until certain 
preliminaries have been strictly observed.. 
In one sensé a suit for the removal of a. 
trustee may not strictly speaking-be a suit. 
of a civil nature, and perhaps for that. 
reason’ the Legislature has -removed, all” 
doubts by. enacting the Statutes: above 
referred to’ and has declared that no such: 
suit can now be instituted -xcept under the 
special jurisdiction conferred thereby. .. +: 
It is contended that Venku. Chettiar v.. 
Doraisami Chettiar (6) is- authority to the» 
contrary: “But that case was one.between: 
an admitted trustee and one who was ‘not a: 
frustee for the recovery of trust proper ty 
and submission .of accounts.. Such a suit 
would obviously be cognizable by thé ordin-. 
ary Civil Court without any preliminary. 
formalities. Sowould a suit for the estab-: 
lishment of the right to act as mytwalli:: 
But it isobherwise where the appointment 
of a trustee has been recognized and. it is: 
sought to remove him for a breach of trust. . 
But, says the appellant: “I may not wish. 
to sue for breach of trust and I may have - 
the right to dismiss the-mutwalli for mere 
misconduct not amounting to-a breach of 
trust. Why may I not. enforce my right to 
remove him?” ‘The answer is that we are. 
not concerned now to discuss a hypothetical- 
case and whether in certain events -a decla-: 
ratory suit will lie. What we have to decide 
here is whether the plaint as it. stands is. 
one. which can be entertained by the Sub-- 
ordinate J udge. I have no doubt that-the 
answer isin the negative. The Subordinate 
Judge has held the plaint to be an applica- 
tion within the purview of s. 14 of Act AA 
of 1863. It is for consideration whether if- 
and when the application has been admit- 
ted, the principal Civil Court will beable 
to give the relief which the plaintiff seeks: 
If the Court is not competent to appoint or 
cause to be appointed a new trustee, he ` 
will probably. not’ remove the defendant: 
and will probably direct the - -appellant. to 
sue uùder s. 92 ofthe C.P.C. Therefore: 
it is for consideration whether ‘they plaintiff 


` (6) 62 Ind. Cas, 761; 1% L, Y. 38; (1921) M, W. N. 439, 
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willbe better advised- tov adopt the proce- 
dure undér's, 92, O:-P: ©. instead. of. that 
under s. 14 of Act XX òf 1863. However, 
it is not for usto advise the plaintiff as- to 
how .the should proceed. All that-we can 
do is to affim the Subordinate Judge's , 
eed dnd ‘to.dismiss the appeal with costs. 
Ross, J.—l-agree. 
- 2. K. - - Appeal dismissed. . 
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- CALCUTTA HIGH couRT. 
Appian FROM ORDER No. 337 of, 1924, : 
7 February’ 16, 1925. l 
: Present: -—Mr. Justice Suhrawardy and 
“Mr, Justice. Duval. 
DARA PRASANNA SINHA AND OTHERS, 
ey ——PLAINTIFFS— APPELLANTS, E 
versus 
JNANENDRA NARAYAN. BAGGOHI AND. 
` OTHERS—DEFENDANTS—RESPONDENTS. ` 
` Civil Procedure Code (Act V of 1908), O. XXI, r. 22 
<-Limitation Act (IX of 1908), Sch. I, Art. ‘182— 
Execution of decree-—Notice to judgment-debtor so. 
Uninterested judgment-debtor. 4 
The object of the notice under O. XXI, r. 22, C. P. 
C., isto enable the judgment-debtor to show cause 
why the decree should not be executéd, and also to 


give him re opportunity of satisfying the decree. 
1039, col, 2 


“Where one of’ sever al judgment-debtors has no 
intérest whatever in the proper ty affected by the 
decree, the failure to serve the notice under O. XXI, 
r, 22, C. P. O., on him: does not vitiate the execution: 
proceedings, fibid.] 

Gurudas Biswas v. Tainan Dasi, 64 Ind. Cas., 
4716: 25 O. W. N. 972, referred to. 

"Per Suhrawardy, J.—Unider Art. 182 of Soh. Ito the 
Limitation Act, an execution application against some 
of several judgment-debtors is to be treated as one 
against all of them. Therefore, EN is not necessary 
that notice under O. XXI, r. G.P. C., should. 


al jee upon. all the jdgment-debtors, [p. 1040, 
co : 


- Krishnaiyoh v. Gajendra Naidu, 40 Ind. Cas. 608; 
40 M. 1127; 22M. L. T. 20; 6 L. W. 290; 33 M. L. J.. 
533, relied on. 


Appeal against an order of the Subordi- 
nate d udge, Birbhum, dated the 27th of 
May 1924. 

Babu Probodh Chandra Chatterjee, for 
the Appellants. 

Sir Provash Chandra Mitter, Babus Hira- 
lal Chakravarti and Shyamadas- Bhatta- 
charjee, for the Respondents. i 

JUDGMENT, ° 

Suhrawardy, &—This appeal is by” 
all the judgment-debtors, except judgment- 
debtor No. 3, against an order passed by 

f ~- 


x 


TARA PRASANNA SINHA kh JNANNDRA NARAYAN- BAGCHT. 
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thé Subordinate - Judge of Birbhum, “ihited 
the- 27th May 1924, overfuling” the objets 
tions made by the judginent: -debtors tothe 
execution under. s. 47, ©. P. O: The main, 
obj ection which has been ‘pressed. beforéus 
is that no notice under O. XXI, r, 22: 
* having been served on judgment-debtor 
No: 3, who is: not. an ‘appellant before-us, 
the entire “execution proceedings are void 
and without jurisdiction, and, therefore, the. 
sale effécted in, these proceedings must 
be set aside, The. decree obtained was Tor 
rent in respect * of a. darpatni under thë 
plaintiffs: who are the putnidars.. The -dar= 
patni was held by Tara Prasanna, Shyama 
Prasanna and Bazrangi Prosad. On thé 
death of Bazrangi Prosad his: widow Sabitti 
Kumari Barmani (judgment-débtor. No. 3) 
was treated ds his representative. But itis 
the-case ofthe appeliants that the share’ of 
Bazrangi Prosad was.sold by him to the ap- 
pellants by. a kobala dated the 8th Ckaitra 
1327.. Sabitri Kumari, therefore, had no sub- 
sisting interest in the darpatnt. The déctee- 
olders described: her as one’ of the Judg- 
mént-debtors in the execution procéédin gs. 
probably out of abundant precaution., No- 
tice under O. XXI, r. X2 was not served. on 
Sabitri . Kumari. There is no other flaw in, 
the execution proceedings except want 8f 
service’ óf notice on Sabitri Kumari. It 
is urged before us, whether she was or was 
not a-proper’ party to | the execution 
proceedings, .execution having beeti sotight 
against her, it was the duty of the décree-. 
holders to serve ‘her with notice under O, 
XXI, r, 22, and their failure to do so vitiat= 
ed the -entire . proceedings, No authority 
has been placed before us in support of 
this untenable contention of the appellants}. 
but reliance has’ been: placed upon cases 
where it- has- been held that failuré of. 
service of. notice under O. XXI, r. 22 takes: 
-away - the jurisdiction’ of the Court tò. exes. 
cute a decree and-all sirbsequent. proceéd-. 
ings -are null -and~ void. ‘Phere ~canaot. 
be.any doubt.with regard: to the correctness | 
6f this- view. But: as has been pointéd ‘out. 
in. the casé: of Gurudas Biswas v. Thakam- 
ani Dasi (1), the object ‘of the noticed evidénts. 
ly is to enablethe judgment-debtor to show 
cause, if any, why thg decree`shoùld ot. 
"be executed and also, to giye him Aan op- 
portunity ‘of ‘satisfying ` ‘the: decree. . This. 
| object-could not.bé achieved'in thé present: 
proceeding gs as Sabitri Kumari had no gub- l 


a 
4 


(1) 64 Ind, Cas. 476: ae 0, w, Ñ ae ee we i F 
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sisting interestin the property at the time 
of the execution and she was not a person 


who could show cause against execution or 


could satisfy the decree. Moygeover, sub- 
sequent to the order appealed against and 
passed by the Court below she joined with 
the other appellants to make four applica- 
tions for time to pay the judgment-debt in 
which the judgment-debtors waived their 
right to take any objection under O. KAJI, 
r. 22. Time was granted with the consent 
of the decree-holder on these applications 
and had the judgment-debtor No. 3 herself 
been the appellant, she might have found 
it difficult to succeed in these circumstances. 
As she is not an appellant and asshe has no 
interest in the property against which exe- 
cution issought, I think the judgment- 
debtors have no right to question the exe- 
cution onthe ground that no notice was 
served on her. 

Reference may also be made in this con- 
nection to Art. 182 ofthe Indian Limita- 
tion Act. There was no notice on judg- 
ment-debtor No. 3 and the present ap- 
plication may be taken as an application 
for execution against the other judgment- 
debtors and under Art. 182 such an ap- 
plication is treated to be an application 
against all the judgment-debtors, and, there- 
fore, it is not necessary that notice under 
O. XXI, r. 22 should be served upon them 
all. ‘See the case of Krishnaiyah v. 
Gajendra Naidu (2). 

Exception has been taken to the execu- 
tion on another ground, namely, that 
the decree having been obtained for 
rent against the original tenants and some 
of the transferees of the original tenants, 
it cannot be considered as a decree under 
the Bengal Tenancy Act. I donot see any 
reason why this mere fact will deprive the 
decree of its character as one under the 
Bengal Tenancy Act. Besides, the appeal 
is not directed against the validity of the 
sale but against the order overruling the 
objections under s. 47, O. P. C. 

This appeal accordingly fails and is dis- 
missed with costs four gold mohurs. 

Let the record be sent down as early as 
possible. 

Duval, J.—lagree with the order which 
my learned brother proposes to make. The 
decree arose out of a rent suit and was 
passed on the 13th December 1922. Among 
the judgment-debtors Sabitri Kumari, the 


(2): 40 Ind. Cas, 608; 40 M. 1127; 22 M. L, T., 20; 6 L, 


W. 290; $3 M. L. J, 533 
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present judgment-debtor No. 3, was includ- 
ed; but it appears from the petition dated 
the 27th May 1924, on which the order now 
objected to is made, that she had not at the 
time of the passing of the decree any 
interest in the property as any interest she 
might have had from her husband had 
been sold before her husband’s death. When 
execution was taken out in Rent Execution . 
vases Nos. 4 of 1923 and 46 of 1924 (the 
previous execution cases) it appears that 
she was not mentioned as one of the judg- 
ment-debtors against whom the decree was 
sought to be executed. Consequently it is 
argued that when she was included-in the 
present application which is dated the 3rd. 
April 1924 which was made a year and five 
months after the passing ofthe decree, it 
was necessary that notice under O. XXI, 
r. 22 should be served on her. This no 
doubt would have been absolutely neces- 
sary and the absence of such notice would 
have made the whole proceeding void, if, 
as a matter of fact, any relief in actual 
effect was possible against the lady.. But 
on the- admission of the other judg- 
ment-debtors, no such relief was possible; 
nor does she herself object to the execu- 
tion of the decree. It was a rent-decree 
and execution was sought by attachment 
and sale of the property and she could 
not, therefore, be affected by anything which. 
took place inthe Execution Court. She, 
therefore, raised no objection though sub- 
sequently after this order was passed she 
was induced to join with the other original 
judgment-debtors in making applications 
for delaying the sale. As she had no in- 
terest in the property. the want of service 
of notice on her would not affect her in 
any way and so there can be no ground 
for allowing the appeal. I agree with 
my learned brother’also on thepoint as to 
the decree being arent and not a money- 
decree. I, therefore, agree that the appeal 
should be dismissed. 


N. H, Appeal dismissed. 


| | 
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CALCUTTA HIGH COURT. 
‘ORIMINAL REFEsENCE No. 6 or 1925. 
-~ March 17, 1925. 
Present: —Justice Bir Babington Newbould, 
Kr., and Mr. Justice B. B. Ghose. 
HARI MATI DASI—Isr PARAN = 
VETSUS 
HARI DASI DASI—2np Parry. 

Criminal Procedure Code (Act V of 1898), s. 14? 
(2)—Dispute concerning immoveable property—Alanda- 
tory order, whether can be issued—Jurisdiction of 
- Magistrate. 

Under sub-s. (2) me s. 147 of the Or. P. O. a Magis- 
trate has power only to issue a prohibitory order 
restraining any person from doing any act interfering 
with the right of another person “when the Magistrate 
finds that such right exists. The power given to a 
Magistrate under this sub-section is analogous to the 
power of a Civil Court to grant a temporary injunction 
restraining a person from doing a certain act, but 
. the sub-section does not authorize a Magistrate to make 

an order in the nature of a mandatory injunction 
directing a party to perform a certain act, for instance, 
an act directing a party to dengah a, wall that has 
been built by him. |p. 1041, col. 2; p. 1042, col. 1.] 


_ Reference made by the District Magis- 
trate, Howrah, dated the 7th January 1925, 
for setting aside an order of the Deputy 
Magistrate, Howrah, dated the 2nd January 
1925. 

Babu Punchanan Chowdhury y, for the ist 
Party. 

Mr. Narendra Kumar Bose (with him 
Babus Probodh Chandra Chatterjee and 


Sudhansu Sekhar pa for the 2nd. 


Party.. 


: JUDGMENT. —This is’ a Reference 
under s. 438 of the Cr. P. O., by the District 
Magistrate of Howrah recommending that 
an order passed by the Deputy Magistrate 
under s. 147 (2) of the Code be set aside. 
The facts are that the first party com- 
plained that the second party raised a wall 
on her own land blocking the windows in 
the house of the first party and thereby shut 


~ 


out light and air from the western room “in- 


that house. The Deputy Magistrate found 
that the first party was enjoying the’ right 
of access to light and air’ through the 
windows in question for the last two 
years, and as the putting tip of the wall by 
the second party was admitted he held ‘that 
it was not necessary for him to discnss the 
evidence in the case, The only point that 
he considered to be important was ‘whether 
there was likelihood’ of a breach of the 
peace arfd he held ender the circumstancés, 
altuwugh there was no direct evidence in 
support of his finding, 


66 4 


HARI MATL DASI v. HARI DASI DASI. 


Sas there was likeli- > 


1041 

hood ‘of a breach of the-peace. In conclu” 
sion he made an order lo this effect: “I, 
therefore, direct that the second party Hari 
Dasi Dass do demolish the new wall within 
the period of one-month from this date and 
thatshe shall not put up another wall block- 
ing the windows in the north wallof Hari 
Mati’ s house till she had been adjudged by a 
competent Court to have the right to do so.’ 


«The learned Magistrate does not find that 


the first party } had acquired a right of ease- 
ment under the law to light and air over 
the land of the second party through 
windows in dispute. 


The question, however,.is whether faving 
regard to the provisions of s. 147 (2), Cr. P. 
C., the Magistrate had jurisdiction to order 
the second party to demolish the wall which. 
she has raised on. her own land. The 
learned Vakil for the first party contends 
that in view of cerlain rulings of this Court 
the Magistrate had such jurisdiction, and it 
is sufficient for us to refer only to the first 
of the cases cited, Pasupati Nath Bose Vv. 
Nando Lal Bose (1) in support of his con- 
tention. In that case it. was held that an 
order directing that an obstruction to the 
right of taking water by one of. the parties 
by the erection of a bandh should be remov- 
ed was within the competency of the Mégis- 
trate having regard to the words in s. 147 
of the Code of 1898, that the Magistrate- 
could “Direct that such things shall not be 
done” There is some divergence of judi- 
cial opinion on the.question to which: it is’ 
unnecessary to refer, as s. 147 has been 
amended by Act XVIII uf 1923, and the: 
language has been altered. We have to 
construe the section as it now stands. Sub- 
s. (2) of s..147 runs thus: “If it appears to 
such Magistrate that such right- exists,‘ 
he may make an order prohibiting any 
interference with the exercise of such right.” ’ 
It appears to us that those words do. not’ 
give the Magistrate any power-of directing 

one of the parties to do a positive-act. by." 
way of mandatory injunction as has been’ 
done in this case by directing the second. 
party -todemolish* the wall that has been 
built by her. It seems that the power 
given to a Magistrate under sub-s (2) of 
s 147 is analogous to the power of a- 
Civil Court to granta temporary injune- 
tion restraining a person from doing a 
certain act, but that this sub-section does 
not authorize the Magistrate to make an. 


(1) 5 0. W. N. 67; 280. 734, a ‘ 
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order in the nature of a mandatory injunc- 
tion directing a party to perform a certain 
act. ‘The order of the Magistrate under that 
section may be declared to be erroneous by 
a Civil Court. Sub-section (4) of s. 147, Cr. P. 
©., runs thus: “An order under this section 
shall be subject to any subsequent decision 
of a Civil Court of competent jurisdiction.” 
If we are to hold that the Magistrate has the 
jurisdiction to pass an order by way of 


mandatory injunction the party against‘ 


whom such an order is made would be 
driven to the Civil Court for establishing 
the right that he is not bound to perform 
the act directed by the Magistrate. In the 
present case if the order of the Magistrate 
were to stand the second party would have 
to bring a suit for a declaration that she 
has the right to re-build the wall after de- 
molishing it in obedience to the order of 
the Magistrate, which would bea suit ofa 
somewhat novel character in which even if 
successful the plaintiff can get no relief for 
the loss caused by the demol.tion. A Civil 
Court grants a mandatory injunction with 
‘great care and caution and we think that 
it was never intended that a Magistrate 
should exercise -the power of making such 
an order by a summary procedure. We 
may also refer in ‘this connection to Form 
No®24 in the Fifth Schedule of the Code 
which gives a form of the order under 
a. 147 Or, P. C., which merely contains a 
direction that.the person against whom the 
order is made shall not do certain things. 
‘We are, therefore, of opinion that this 
change in the wording of -s.147 was made 
with awiew to. make it clear that the Magis- 
trate has only the power-to issue a prohibi- 
tory-order restraining any person from doing 
any act interfering with-the right of another 
when the Magistiate tinds that it exists and 
we hold that the Magistrate has-no jurisdic- 
ay to direct the 2nd party-to demolish the 
wall. 

.On these grounds we accept the Reference 
ând direct that the order, passed by the 
Deputy Magistrate dated the 12th Decem- 
ber 1924, -be set aside. 


Z.K, Reference accepted. 


EMPEROR V, MAIKU LAL. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 200 or 1925. 
July 9, 1925. 

Present:--Mr. Wazir Hasan, A. J. C., and 

i Mr. Simpson, A. J. C. 
EMPEROR— APPELLANT 
yeTrsus 
MATKU LAL— RESPONDENT. , 

Criminal Procedure Code (Act V of 1898), s. 252 (2) 
—Warrant case—Prosecution evidence, production of 
~-Duty of Magistrate—Necessary witness not produced, 
effect of, 

Clause (2) of s. 252 of the Cr. P. C. throws upon 
the Magistrate, in a warrant case, the duty of seeing 
that all the evidence essential to the prosecution 
ease is before the.Court. It isnot open toa Magis- 
trate to acquit the accused in a warrant case on the 
ground that the prosecution has failed to produce a 
necessary witness. [p. 1043, col. 1.] 


Appeal against an order of the Magis- 
trate, First Class, Unao, dated the 13th 
December 1924. 

The Government Pleader, for the Crown, 

Mr. S. M. Ahmad, for the Respondent. 


JUDGMENT.—This is an appeal by 
Government against an acyuittul, ‘The 
person acquitted was Maiku Pasi, ‘lhe 
charge was under s. 60 (a) and (7) of the 
U. P. Excise Act 1V of 1910. ‘Lhe case 
for the prosecution is that Mr. Shambhu 
Nath Misra, Excise Inspector, received in- 
formation from an informer, whase name 
is not disclosed, that Maiku had manu- 
factured liquor over night. He recorded 
his reasons for dispensing with the war- 
rant, which were that Maiku would have 
an opportunity of making away with the 
liquor, and the instruments of distillation, 
He then. went to Maiku’s village, accom. 
panied by Maqbul Aziz, Sub-Inspector of 
Police, a Head-Constable audtwo Consta! les, 
and one excise peon. When they reached 
the village, they picked up two witnesses, 
Bhawani who is the mukhya of the vil. 
lage, and Lalla, bania. The party pro- 
ceeded to Maiku's house where they found 
Maiku’s wife. She said that Maiku had 
gone to Unao. The search took place in 
her presence, and one full bottle of country 
liquor and one lottle half full were found, 
There was also a basket of mahwa flowers, 
a still, a still-head.and a pipe. The pipe 
was concealed in the roof. The other. 
things were in aroum which was fastened 
with a chain. The two bottles were 
im a box which was, locked. She key. 
was obtained from Maiku’s .wife. The 
still itself was built of pukka bricka. 


| 
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The Excise Inspector, the Sub-Inspector, 


and the -witness Bhawani, who is -the-head- . 


nran iof the village, have been “examined, 
The other witness, Lalla, bania, was not 
pro luced by the prosecution. Maiku ac- 
cused said that he-was not present at the 
time, but he dented that the things were 
found. in his “house. 
presence of his wife. “He produced two 
witnesses in his defence, ' Sheo Din Lodh, 
who said that he was present at the time 
of the search, and that nothing was found 
‘ except an earthén pot and @ “trying pan 
outside the house,” ‘The witness said’ that 
. neither Maiku nor his wife was present, 
aud he said “I saw dispute arising be- 
tween the village headman and the accused 
for pigs who! “destroy fields.” -This last 
statement, of course, is ‘quite insufficient 
to establish any enmity between the head- 
man and’ Maiku. Neither time nor place 
is given of the supposed quarrel.’ No 
cross-examination was addressed to Bhawani 
on ‘the point. 
a: Pasi, as Maiku is. His deposition is not 
clear. He says that Maiku and his wife 
were not there atthe time, but, as he also 
says that‘no search took place at all, itis 
not clear to what occasion he i is’ “referring. 


The learned Magistrate ‘states in his judg-. 


ment that the Excise Inspector,’ the Sub- 
Inspector | and the mukhya fully ‘support 
the prosecution ‘story. He has acquitted, 
largely because the’ other ‘witness Lalla 
bania was not produced by the prosecu- 
tion. We desire to call the attention ‘of 
the Magistrate, and through him- of all 
Magistrates, to the exact wording of s. 252 
(2) - of the Cr, P ©. This was a warrant 
casé, 

e The Magistrate shall ascertain, from 
the complainant or ‘otherwise, the names 
of- any persons likely to be acquainted 
with the facts of the case, and to'be able 
to give’ evidence for the prosecution, and 
shall summon to give evidence before 
himself sieh of them as he thinks neces- 
sary.” 

“The duty of Hemp that all the evidence, 
essential “to thé prosecutfon ‘case, ‘is before 
the, Court is thrown by- “the Code ‘upon: 
tha ` Magistrate himself. ` It 4s not open to 
B. MEH rake to: actuit on the ground that 
the prosecution ' has’ failed’ to produce a 
necessary witness. We have fot thought 
it neceSsary to send for Lalla bania. e 
see no reason to suppose that the Excise 
Inspector, the Sub-Inspęctor and the head- 
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man of the village have. concocted “an” 
entirely false case ‘against Maiku, and.that’ 
is what the defence. ‘amounts {o. - The disa! 
crepancies pointed out by‘ the. ‘learned: 
Magistrate in his judgment’ do not appear: 
to us to be of-any- importance. On the: 
question where the two witnesses, ` joined: 
thesearch party there is no real discrépancy: 
if the evidence is rightly understood: .:Om 


“such points as what clothes Maiku’s ‘wife’ 


was wearing, and whether her baby wadi 
directing his efforts to the left “breast: ‘Ox! 
the right: onepa truthful witness’ map- fail! 
to remember. - pM ae bust A 
We accept the appéal, set aside. the’ pi 
quittal, and convict Maiku under.s' 60: Gy 
ands. 60 (F). Under s. 60 (a) -we' sentence 
him to afine of Rs. 10. In: default, hé 
will suffer -one month’s rigorous imprison+ 
ment. iUnder s. 60. (F) we sentence ‘him! to 
two months’ rigorous im prisoriment. ‘Tf the 
fine is not paid the séiténces of imprison 
ment will be consecutive. 


Z. K. = Appeal accepted: 


CALCUTTA HIGH COURT. 
CRIMINAL ‘Revision’ No 105 ‘or 1924, 
March" 197: 1905. 
Present: -—Justice” Sir? Babington New vbould, 
Kr., and-Mr: Justice B.*B: Ghose. 
‘Sheikh MANIK— -PETITIONER 
: tersius! AE l 
EMPEROR —RESPoNDENT, ' 
Criminal Procedure “Code CURA 0f 1898), A 3602 
Commitment - proceedings--Deposition read over to 
ves during examination we other witnesses, fan 
9 


bhe 


thè trial. ' 

Orihinal. revision - a an on of 
the Sub: Divisional’ Magistrate; J amalput; 
dated the 18th. September 1924, ` 

Babu Profulla Chandra’ Nag, for | the’ 
Petitioner. ` 

JUDGMENT.—No - one appears. to. 
oppose this Rule’ It anpears that af the. 
hearing of the case before’ the ‘Cdpnmitting * 


-0 R 


2 - 


jdi. 
Magistrate though the deépositions of the 


witnesses were read over to {hem as requir-" 


ed by s. $60, Cr..P. C, but this was done 
while the other witnesses wese being 
examined, This we have held is not sufti- 
cient compliance with the provision of 


s. 360, Cr. P. C. since the object of that. 


section is thatthe accused may have the 
opportunity of ascertaining that "the evi- 
dence has been corectly recorded, This 
is of great importance in an enquiry with 
a view tocommilment, since under certain. 
circumstances the evidence then taken may 
Le used as evidence against him at ihe 
trial. The objection was taken in the tes- 
sions Court=before the accused was called 
in to plead. Under these circumstances 
we think we shall make the Rule absolute, 
and we aceordingly quash the commitment 
of the petitioner and direct that the case 
bere-heard before the Committing Magis- 
trate according to law. 


Z., K. Rule made absolute. 


. LAHORE HIGH COURT. 
Caminar Revision No. 271 cr 1925. 
March 20, 1925. 
_ Present:—Mr. Justice Broadway. 
NAND LAL AND sxo1HER—FETITIUNERS 
ae VETSUS 
EMPEROR— RESPONDENT. 
Opium Act (I of 1878), s. 9 (c)—Zllegal possession of 
opium—Shop owned by two brothers jovntly—Presump- 
tion. 

“Two brothers were joint owners of a shopin which 
op. UM was ecld, ibe Hecrec being in the ume ef ithe 
elder brother. |. After ike epiy cf tle liceree a 
queLtily ol cpivm wes {cvd in tle ehcp: 

Held, that the presumpticn may safely be’ made 
that the pesseesion ci cium wes ikat ulihe decer 


brother and that the younger brother was not, tlere- 


fore, guilty of an cflence under s. 9 (c) cf the Opium 
Act 


ct. 
` . Mehr Singh v. Emperor, 60 Ind. Cas. 672; 22 Cr. L. 
J.. 272, relied on. - sh 


“-Application for revision of an order of 


` the Sessions Judge, Jhelum, dated the 4th 


November 1924, modifying that of the 
Magistrate, First Class, Gujiat, dated the 


- 20th September 1924. 


‘Mr. Harbhajan Das, for Mr, Anant Ram, 
for the Petitioners. 
* JUDGMENT.—Nand Lal and Diwan 


-Chand, sans of Sada Dial, have keen found 
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guilty of an offeiicé under s. 9 (c) of Act I 
of 1878 (Opium Act), and have been sentenc- 
ed toimprisonment and payment of fines. 


An appeal by them resulted in their con- 


victions being maintained, but their sen- 
tences of imprisonment were reduced to 
those already undergone while Nand Lal 
was sentenced to pay Rs. 500 fine and 
Diwan Chand Rs. 200. They have come up 


*to this Court in revision, and it has been 


urged on their behalf that the conviction 
was wrong. ko faras.Nand Lal. was con- 
cerned, I am satisfied that he was, undoubt- 
edly, in. possession of this opium 4nd has 
been rightly eccnvicted. 

The case of Diwan Chand, his younger 
brother, is on a. different footing. Admit- 
tedly Nand Lal had hada license to keep 
opium. That license had expired and 
under the rules Nand Lal should have 
returned any surplus opium that he might 
have had in his possession. 
he did not do so. The learned Sessions 
Judge appears to have held that, as the 
brothers were the joint owners of the shops, 


_ the mere fact that the license had been in 


the name of Nand Lal alone, did not render 
Diwan Chand immune from punishment. 
It was held, however, in Mehr Singh v. 
Emperor (1) that where illicit liquor is found 
in & house which is occupied by two bro- 
thers, the presumption is that the elder 
brother was in possession of the liquor. In 
that case there was, in addition to the dis- 
covery ofthe liquor, other evidence to show 


‘that he (elder brother) had been concerned 


in the manufacture of it. In the present 
case there is evidence to show that the 
elder brother Nand Lal had had possession 
of opium under a license, and I, therefore, 
think that here too the presumption may 
safely he made that ihe possession of the 
opium was that. of the elder brother and 
that, therefore, Diwan Chand should not be 
held guilty of the offence with which he is 
charged, 

I, therefore, accept. the petition so far as 
Diwan Chand is concerned and set-aside 
his conviction and sentence. The fine, if 
paid, will be refunted. The petition of Nand 
Lal is dismissed. - | 

Diwan Chand’s revision accepted; 


Z, K. Nand Lal's dismissed. 
(1) 60 Ind. Cas. 672; 22 Cr. L. J. 272. 
e e è 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 66 of 1920. 
March 23, 1925. - 
Present:—Justice Sir Babington Newbould, 
Krt., and Mr. Justice B. B. Ghose. 
SUDHAMOY DAS—Accusep —PETITIONER 


versus 
Tus CHAIRMAN KRISHNAGAR 


MUNICIPALITY—Rgsponpenr. 

- Motor Vehicles Act (VIII of. 1914), s. 1i—Rules 
framed under Act, r. 19—Motor vehicle plying for 
hire—Rules for imposing tax not framed—Tax, whe- 
ther can be imposed. á 

Rule 19 of the rules framed under the Motor Vehi- 
cles Act was passed for the protection of the roads 
and it was not intended that a prohibition under 
this rule should distinguish between private vehicles 
and vehicles plying for hire. Whereno rules have 
been framed under the Act to enable a Municipality 
to impose a tax on motor vehicles plying for hire, 
the Municipality cannot take advantage of r. 19 to 
jmpose the tax. 


Criminal revision against an ‘order of the 
District Magistrate, Nadia, dated the 8th 
January 1925, confirming that of the Deputy 
Magistrate, Krishnagar, dated the 20th 
December 1924. < : 


JUDGMENT.—The petitioner has been 
convicted under s. 16 of the Motor Vehicles 
Act for having contravened an order of the 
Chairman of the Krishnagar Municipality 
prohibiting the plying of motor taxis and 


lorries for the purpose of gain within the 


jurisdiction of that Municipality on all its 
roads without the special permission of the 
Chairman. It is not disputed that this 
special prohibition was issued in order to 
enable a tax of Rs, 25 to be levied on 
motor taxis. It appears that up to now no 
rules have been’ passed under the Motor 
Vehicles Act to enable Municipalities out- 
side Calcutta at any rate to impose a tax on 
motor vehicles plying for hire. We are told 
that such legislation or rule making is con- 
templated. But until such taxation is sanc- 
tioned by law the Municipalities cannot take 
advantage ofr. 19 to impose this tax. Rule 
19 is in the following terms:—‘“No motor 
vehicles shall be ‘driven on any street or 
other public place where*the use of motor 
vehicles is prohibited in the case of a 
Municipal area by the Municipal Com- 
missioners, and in- the! case of areas 
outside Municipal limits by the District 
Board of such areas.” It is obvious that 
this rule was passed for the protection’ of 
the roa is, and it is not intended that a pro- 
hibition under this rule should distinguish 
: . : , 
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between private vehiclesand vehicles plying 
for hire. 

We make the Rule absolute. We set aside 
the convigtion and sentence. passed on the 
petitioner and direct that the fine if paid 
will be refunded. | 


Z. K. Rule made absolute. ` 


b 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 143 or 1925, 
< June 15, 1925. - l 
Present:—Justice Sir B. K. Mullick, Kr.. 
. and Justice Sir Jwala Prasad, KT. 
DAROGA GOPE—AccustD—PBRTITIONER 
E VETSUS is i l 
EMPEROR— OPPOSITE PARTY. - 
Penal Code (Act XLV- of 1860), ss. 182, 211— 
Criminal Procedure Code (Act V of 1898), s. 195 (b)— 
False information to Police—False charge in Court— 
Prosecution for false charge—Complaint by Court, 
whether necessary—Conviction for false information, 
legality of. ae 
Where a person makes a false charge to the Police 
and subsequently institutes a prosecution in Court on 
the basis of the same charge, the offence of making a 
false charge under s. 211 of the Penal (ode must be 
deemed to have been committed in relationeto a 
judicial proceeding instituted in Court and before the 
person making the charge can be prosecuted for such 
offence a complaint in writing must be made by the 
Magistrate in whose Court the criminal case was in- 
stituted under cl. b) of s. 195 of the Cr. P, O. [p. 1047, 
cols. 142.) ` 5 
An offence under s. 211 of the Penal Code must 
always include an offence’ under s. 182 of the Code and 
where a person is prosecuted in respect of an offence 
under the former section but it appears that the pro- 
secution is illegal owing to the absence of.a complaint 


in writing by the Court before whom the ‘false charge. 


was made, ib is open to the Court to convict ‘thé 
accused under s. 182 of the Penal Code. [p. 1047, col. 2:) 

Every faise charge made to the Police is not neces- 
sarily an offence under s. 211 of the Penal Code. If 


the intention to injure is absent then the offence falls . 


under s. 182 of the Code and there is no reason why if 
the prosecutor is unable or unwilling to prove inten- 
tion, that is to say; malice, he should not be permitted 
to take a conviction under s. 182. [tbid] . ik 
Application against an order: of the 
Sessions Judge, Patna,. dated the 13th 
March 1925, affirming that of the Sub- 
Divisional Magistrate, Patna, dated, the: 6th 
February 1925- a ee ee ghar 


- Mr. Nawadwipa-Chandra Ghosh, for “the © 
: + Aa - ka 4 ee ie a 


Pentone on a e a | 
_ Mr. A.L.-Nandkedlyar, Assistant’ Governs 


ment Advocate, for the Crown.) = '- 
. JUDGMENT, zp 
“ Mullick, J,—On the 5th January 1925 


N 
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thé petitioner Daraga Gope laid an inform- 
ation before the Police complaining that 
his landlord» Bajrangi Singh and others 
had forcibly carried off 9 maunds ‘of paddy 
from his house because he. had refused the 
landlord's request for the customary gilt 
of milk and curds. Previous to this on 
the same day a counter-information had 
been lodged before the Police by the land- 
lord against the petitioner charging him 
and his brothers with wrongfully seizing 
and confining the landlord's ploughman 
while the latter was passing the petitioner's 
house. It was alleged that previously 
there had been a quarrel hetweéen the peti- 
tioner’s party and the zemindar's servants 
about the sowing of some paddy and that 
the zemindar’s servant was seized in order 
to annoy the zemindar. 

The Polic investigated both cases and 
reported that the zemindar’s complaint was 
true and the petitioner's complaint was 
false. The zemindar’s information, which 


- was numbered hy the Police as Case No. 1 


of 1925, has:ended in the conviction of the 
petitioner and is now under appeal. 

On the 15th January the officer, who in- 
vestigated into the petitioner's information 
submitted: his final report declaring it to 
be false and on the 3rd February under 
the orders of the Inspector’ he submittéd 
a formal complaint to the Sub-Divisional 
Magistrate of Patna charging the petitioner 
with -offences under ss. I82 and 211, Indian 
Penal Code. In the meantime on the 5th 
January the petitioner, finding that the 
Police had reportéd his case to be false, 
filéd a formal complaint before’ the Sub: 
Divisional Magistrate repeating the allega- 
tions made in his information fo the Police 
and on thé 6th February, 1925, the Sub- 
Divisional Magistrate, after perusing the 
Police report above referred to, dismissed 
' the-complaint under s, 203, Cr. P. ©. On 
the same day he passed the following 
order on the Sub-Inspector’s written com- 
plaint of the 3rd February; ‘Summon 
Daroga Gope under ss. 211/182, Indian Penal 


Code for 21th February 1925.” 


. We are now asked in revision to set 
aside this order on the ground that the 
prosecution of the petitioner cannot pro- 
ceed without the written complaint of the 
Magistrate who took cognizance of the 
petitioner’s complaint, of the 25th J anuary. 

e Nowecl. (b) of.s. 195 of the Or. P. ©, 
directs that no Golurt shall take cognizance 
of any. -offence punishable under the follow- 


DAROGA GOPH ¥, 


| 

[88E 0, 19255. 

ing sections of the Code, namely, ss: 193, 
194, 195, 196, 199, 200; 205, 206, 207, 208, 
204, 210, 211 and 228, when such offence i is 
alleged to have been committed in, or in 
relation to, any proceeding in any Co urt, 
except on the complaint in writing-of such 


Court or of some other Court to which 
such Court is subordinate. In the present 


EMPEROR. 


, case the recording of the complaint of the 


25th January was a judicial proceeding, 
and the first question is whether laying a 
false information béfore the Police’ on the 
oth January was an offence committed in, 
or in relation to, the complaint which was 
lodged by the petitioner before the túb- 
Divisional Magistrate on the 25th January: 

Admittedly the offence was not commit- 
ted in the judicial proceeding. But was it 
committed “in relation” to it? This raises 
a point upon which there has. been some 
diversity of opinion but the tendency seems 
to be to give the words of s. 195. (b) as 
wide an application as possible It is clear 
that some of the offences enumeratéd in 
the clause.are capable of being committed 
in relation to a judicial proceeding which 
did not exist False evidence, for instance, 
may he fabricated fora contemplited suit 
or property may be fraudulently concealed 
in contemplation of an execution proceed- 
ing. The clause applies if the judicial 
proceeding i is in existence at the time whén 
it is sought to prosecute the offender for 
the offence i in question. 

With regard to a false information to the 
Police. it may be argued that the offencé is 
a contempt which cannot possibly be said 
to have been committed “in relation to” 
any subsequent contempt, each repetitióń 

eing a separate independent and comi- 
plete act. On the other hand if two 
offences are even remotely connected by the 
relationship of cause and effect, then the 
first may be said to have been committéd 
in relation to the second. It may be that 
the commission of the latter offence may 
never have been intended, but if it is in 
fact the consequence of the formar offence, 
then s. 195 applies. Here it may be sa id 
that the laying’ of the false chargé on the 
5th January caused the. Police to submit" 
a report against the petitioner whicli in its 
turn caused the petitioner to institute a 
judicial proceeding beforé the Sub-Divi- 
sional Magistrate by lod ing the c6mplaint 
of the ‘25th January and that, therefore, 
the offence of the 5th January was com- 
mitted in relationsto g judicial procééditig. 


+ 


| 
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This was the line of reasoning in Hardwar 
Pal v. Emperor (1). On the other hand in 
Jagat Chandra Mazumdar v. Queen Empress 
(2), the offence of fabrication of false evi- 
dence was said to have been committed by 
a Police Officer in the course of an inves- 
tigation; but it does not appear that any 
judicial proceeding followed as a result of 
that investigation and, therefore, it was 
held that no sanction under the Cr. P. C. 
of 189: was required. In Brown v. Ananda 
Lal Mullick (3), a charge of theft was laid 
before the Police and was followed up by a 
eomplaint in Court upon which process 
was issued and a trial held. After the 
discharge in this trial the accused sought to 
prosecute the complainant for laying a false 
charge before the Police and it was held 
that this could not be done without a 
complaint under cl. (b) of s. 195, Cr. P. O. 
from the Court which discharged the ac- 
cused. InIn re Parameswara Nambudri (4), 
the difference between cl. (c) and cl. (b) of 
s. 195 was pointed out and it was held that 
cl. (b) was applicable in a caseewhere the 
offence of fabricating false evidence was 
committed in respect of a promissorv note 
before the institution of a civil suit for 
its enforcement, and where the application 
to prosecute the offender under s. 193, 
Indian Penal Code was made after the 
institution of such suit. In Muhammad 
Yassin v. Emperor (5), a complaint was 
lodged before the ‘Magistrate’ after thé 
Police had reported the information lodged 
by him to be false. It was sought to pro- 
secute the complainant for laying a false 
charge before the Police without a com- 
plaint in writing by the Magistrate who 
took cognizance of the complaint. It was 
held thats. 195 applied. 

I think, therefore, that in the present 
case the order of the Snb-Divisional Magis- 
trate of the 3rd February summoning the 
petitioner under s. 211, Indian Penal Code, 
was without jurisdiction on the ground that 
the offence was committed in relation to 
a judicial proceeding instituted before the 
Sub-Divisional Magistr@te on the 25th 


o oN Cas. 510; 34 A. 522; 10 A. L. J. 61; 13 Cr, 
„J. 702. 

o 26 C. 786; 3C. W. N. 491; 13 Ind. Dec. (N. s.) 
1103. A 

(3) 35 Ind. Cas. 857: 20 C. W. N. 1347; 18 Or. L. J. 
25: 25 Oe L. J. 59: 44 Q. 650. ° 

(4) 31 Ind. Cas. 161; 39 M. 677; 18 M. L. T. 322; 16 
Cr. L. J. 721. 

(5) 86 Ind. Cas, F25: 6P. |. T. 457; (1925) A. L R. 
(Pat) 483; 4 Pat. 323; 26 @r. L. J. 889, 
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January and that the complaint in wiitihig 
of the Court was necessary under cl. (b) 
of s, 195. | . 

The next question is whether even if 
the proceedings in respect ofs. 211, Indian 
Penal Code are bad, a prosecution under 
s 18%, Indian Penal Code can continue. On 
this point it is urged on behalf of the 

. petitioner that if the offence of the 5th 
January was one falling unders. 211, Indian 
Penal Code, the Magistrate cannot split 
up the offence so as to give himself jurisdic- 
tion. 

Itis true that the Bombay High Court 
has taken this view in Empress v. Arjun (6) 
but the Calcutta High Court in Bhokteram 
v. Heera Kolita (7) has held that it is open 
to the Court to convict under the minor 
offence under s. 182, Indian Penal Code, 
even though the major offence tinder s 211, 
Indian Penal Code has been committed. 
It is clear that an offence under s. 211 must 
always include an offence unders. 182 and 
I do not see why the Court should not 
convict of the minor offence if it so chooses. 
Reliance is placed by the learned Vakil 
for the petitioner on ‘Giridhari Naik v. 
Empress (8). In that case it was held that 
a false charge of theft having been laid be- 
fore the Police there should be a prosecttion 
under s. 211 and not under s. 182. The 
decision purports to have been based on 
Karim Baksh v. Queen-E’mpress (9), 
but with the greatest respect it does not 
appear that the Full Bench in that case 
laid down any such proposition. What 
the Full Bench decided was that a person 
who sets the Criminal Law in motion by 
making a false charge to the Police of a, 
cognizable offence institutes criminal pro- 
ceedings within the meaning of s. 211 of 
the Penal Code. The difference between 
an offence under s. 182 and an offence under 
s. 211 was noticed in Raghavendra v, 
Kashinathbhat (10). Every false charge 
made to the Police ts not necessarily an 
offence under s. 211. If the intention to 
injure is‘absent, then the offence falls under 
s. 182 and there 1s no reason why, if the 
prosecutor is unable or unwilling, to prove 
intention, that is to say, malice, he should 
not be nermitted to take a conviction 
under s. 182, 


(6) 7 B. 184: 4 Ind. Dec. (N. 8.) 124, 


(1) 5 0. 184: 2 Tnd. Dee. (x. s.) 728. . ° 
(2) 5 0. W ON. 727. z 
(9) 17 O. 574: 8 Ind. Dec. (N. s.) 922. e i . 


(10) 19 B, 717; 10 Ind, Dee, (N, s.) 480, ° 
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In the preseht case, therefore, although 
the Sub-Divisional Magistrate will have no 
jurisdiction to take cognizance of the 
offence under s. 211, he will be competent 
to investigate the complaint as regards 
s. 1 2 which does not require the complaint 
in writing of the Magistrate who took 
cognizance of the complaint of the 25th 
January. i `. 
, It appears, however, that the petitioner, 
has already been convicted in the counter- 
case and ‘the necessity for prosecuting 
him for making a false charge isnot clear. 


l 


_ If the Appeal Court maintains the sentence 


of imprisoninent which we learn has been 
passed upon the petitioner, there is little 
object in punishing him again for giving 
false information to the Police. 
The application in revision is dismissed. 
Jwala Prasad, J.—I agree. 
Z Kee : Rule discharged. 
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' OUDH JUDICIAL COMMIS- . 
l “SIONER'S COURT. 
MISCELLANEOUS APPLICATION No, 356 or > 
1925, 
. July 8, 1925, 
. Present :—-Mr. Simpson, A.J C. 


- DALTA AND ornErs—Accus—ED—APPLICANTS 


| _ VETSUS - 
ZAHOOR AHMAD—Comprainantr— 


a OPPOSITE PARTY. 
` Criminal Procedure Code (Act V of 1899), . s 526-—~ 
Transfer of case—Accused, inability of, to secure 
services of Counsel, whether ground for transfer— 
Legal Practitioner—Refusal of brief on ground of 
partisanship. eS - 8 
> The fact that an-accused person is unable, - owing to 
the influence of persons interested in.the prosecution, 
to secure the services of acompetent member ‘of the 
jocal bar for his defence is a sufficient ground for the 
transfer of the case to some other District. '8 3 
= A lawyer has no right to reject a brief when offered 
to him on payment ofa fee agreed upon between the 
parties, on the ground of partisanship for a party .to 
the litigation. i . 
. Application under s. 526, Cr. P. C., for 
transfer of a criminal case from the Court 
of the Magistrate, Bahraich. ; 
_ Mr. H. D: Chandra, for-the Applicants. ~ 
Mr. Hakimuddin: and The Government 
Pleader, for. the Opposite: Party. = 
- ORDER,.—This is an application for 
the transfer of a criminal case.’ The com- 
lainant is Zahoor Ahmad, karinda of M. 
Ghulam Husain, an Honorary Magistrate 
in Bahraich. The complaint. was filed some- 
time in April, .1925,. and 
Sy can TP SPR. is 


J 1 
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which this is denied, bub no names are 


it came up for 
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hearing on ihe 23rd April, but was then 
postponed, because all the prosecution wit- 
nesses were not present. It came up again 
on the 7th May, and this time it was 
postponed at the request of the Pleader 
for the accused. lt does not appear on 
what grounds This postpouenient+took place. 
In the application, two grounds are given 
for the transfer. One, in para. 6, is that 
M. Ghulam Husain is an intimate friend 
of the Trying Magistrate. The Trying 
‘Magistrate is Syed Mohammad Abbas 
Saheb, the Sub-Divisional Officer. There 
is no affidavit in support of this allega- 


tion. It is denied by the Magistrate, and 


has’ consequently been abandoned by 
Counsel before me. The other reason is 
that the applicant cannot secure the ser- 
vices of any of the senior members of the 
Bahraich Bar. This statement is supported 
by an affidavit, in which it is stated that 
the declarant with the accused went to 


almost each and every Vakiland Pleader 


of the Bahraich Bar, with the papers re- 
lating to the case; and every one declined 
to take the case on some excuse or other. 
It is also stated that three of the eminent 
criminal practitioners in Bahraich have 


‘been engaged on behalf of the other side, 


and that the only person available for the 
applicant is a junior Civil Court practi- 
a counter-affidavit in 


given either, in the affidavit, or by Counsel 
before me, of any practitioner in Bahraich, 
who is ordinarily employed in criminal 
eases, who is willing to actfor the appli- 
cant. I accept the statement in the affi- 
davit, and I consider that it is a sufficient 
reason for transfer. I wish also to express 
my concurrence with the views of the 
then Judicial Commissioner, in Allahabad 
Bank Ltd., Fyzabad v. Thakur Baksh Singh 
(1), that a lawyer has no right to 
reject a brief, when offered to him on pay- 
ment of a fee agreed upon between the 
parties, on grounds of partisanship for’ a 
party to ‘the litigation. If the affidavit 
before me expresses the facts, the facts are 
discreditable to the Bahraich Bar. I trans- 
fer the case to the Court of the District 
Magistrate of Gonda. The Distiict Magis- 
trate will-either try the case himself or wil] 
transfer it to any competent Court in the 
Genda District. Ma, 
2 K. Gase transferred. 

` (1) E0 Ind. Cas 826; 1 O. W. N. 279; 10 O. & FA. L. 
R. 459; 11 O, L. J. 337; (1924) A. T, R. (O0), 872; 27 O. 
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- ALLAHABAD HIGH COURT. 
CRIMINAL Revistuon No. 144 oF 1925. 
l April 27, 1925. l 
Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
MOTI LAL— APPLICANT ý 


; VETSUS 

EMPEROR reroven KANHAIYA LAL 
; —OprosiTe PARTY. i 

Penal Code (Act XLV of 1860), ss. 441, 448— 
Criminal trespass, what amounts to-——Intention— Pos- 
session taken of empty house with intent to assert title 
—Offence. - ; 

‘ Intimidation, insult or annoyance within the mean- 
ing of s. 441 of the Penal Code can in most cases arise 
only if the premises are in fact in the actual physical 

possession of somebody, as for instance, the actual 
` owner, his wife, agent, licensee or other person. These 
results much more naturally follow when premises are 
_ occupied than when they are vacant. A person who 
takes possession of a house which is absof\tely 
empty ai the time and is not in the actual pH ssical 
possession of anybody cannot be held to be ‘zuilty 
of an offence under s. 448 of the Penal Code. [p. 1049, 
col. 2; p. 1050, cols: P& 2.] 

A conviction under s. 448 of the Penal Code cannot 
follow merely because the Court can pronounce with 
certainty that the accused must have been known 
that his act would as one of ita inevitable incidents 
cause annoyance. There must, in order to sustain a 
conviction under that section, be found an intent to 
a intimidation, insult, or annoyance. (p. 1050, col. 
A person who takes possession of a house with the 
intention of asserting his title to the house and of 
‘gaining and holding possession, of it as against a 
rival claimant, cannot be convicted of an offence 
under s. 448 of the Penal Code inasmuch as it cannot 
be said that his intention was to cause intimidation, 
insult or annoyance to the person in possession. [ibid.] 


Criminal revision from an order of the 
Sessions Judge, Cawnpore, dated the 2nd 
February 1925. l 
_ Dr. K. N. Katju, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Mr. J. M. Banerji, for the Opposite 
Party. 


JUDGMENT. —One Moti Lal has 
applied in revision to this Court against his 
conviction and sentence by a First Class 
Magistrate. The conviction and sentence 
were upheld by the learned Sessions Judge 
of Cawnpore on appeal. Moti Lal was con- 
victed of an offence under s. 448 of the 
Indian Penal Code, and the contention of 
his learned Counselis that on the facts 
found by the Courts below the conviction 
cannot be supported. The ‘facts are bgie- 
fly these:—One Musammat Basanti was in 
possession of her husband's property which 
consisted inter alia of seme shops. On the 
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death ofthe lady there were two claimants 
to the property, one Kanhaiya Lal, a cousin 
of her late husband, and the other the 
applicante before this Court. He claimed 
to bean adopted son. The property im- 
mediately in question was a shop which 
was inthe occupancy of a tenant, Yusuf. 
Both Kahaiya Lal and Moti Lal elaimed 
rent from Yusnf. Kanhaiya Lal sued 
“ Yusuf and Moti Lal appeared as a witness 
in support of Yusuf’s defence. The defence 
failed and WKanhaiya Lal got a decree. 
Subsequently *there was another suit for 
rent by Kanhaiya Lal which was again 
successful. Yusuf thereafter. gave a no- 
tice to Kanhaiya Lal of his intention to 
vacate the premises and eventually left 
them on the 2nd of October 1924. The 
same day and before Kanhaiya Lal had 
been ableto take possession ef the shop 
Moti Lal occupied it and locked it up- 
On these facts the learned Magistrate and 
the learned Sessions Judge were of opinion 
that an offence under s. 448 of the Indian 
Penal Code had been committed. The 
learned Sessions Judge from certain other 
circumstances, namely, that Moti Lal was 
trying to induce the tenants to pay rent to 
him by offering to accept one half of the 
ordinary rent and the fact that Moti 
Lal did not attempt to obtain a declaration 
from the Court that he was an adopted 
son of the deceased, came to the conclu- 
sion that Moti Lal’s object in locking up 
the shop “must obviously have been to an- 
noy Kanhaiya Lal, the rightful owner.” ' 

In this Court the learned Counsel for 
Moti Lal has urged two points, (1) that the 
house was notin the possession of Kanhaiya 
Lal within the meaning of s. 441 of the 
Indian Penal Code, and (2) that the inten- 
tion of Moti Lal was only to assert his own 
title and right to possession and that it 
ber not his intention toannoy Kanhaiya 

al. 

If, therefore, the applicant is right.on 
either of these points, leis entitled to have 
the conviction set aside..Section 441 as far 
as material is as follows :—“ Whoever enters 
into or upon property in the possession of 
another with intent to commit an offence, 
or to intimidate, insult or annoy any person, 
in possession of such property...igs said to 
commit criminal trespass,” Aa 

First of all itdsto be remarked that in- 
timidation, insult or-annoyance can ip most, 
cases arise only if the premises are in fach 
in the actual physical -possessions of some" 
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body, aşfor instance, the actual owner, his 
wife, servant, agent, licensee or other per- 
gon. Théy are at all events. results which 
more naturally follow when premises are 

occupied than when vacant. The point as 
to actual possession being essential is not 
å new oné, and indeed there is direct 

authority upon it. The earliest»case on 
thé point 
beer called is that of In the matter of the 
petition of Gobind Prasad (1). On the 
facts of the case it was abundantly 
Glear that there could be no successful 
prosecution for ériminal trespass. But the 
law was discussed by Straight, J., and hé 
éxpressed his deliberate opinion that posses- 
Sion must be “actual in the sense and 
meaning’ of s. 530 of the Or. P. C.” Sec- 
tion 530 of the Or. P. C. of 1872, related to 
maintenance of possession in case of ap- 
préehénded breach of peace. The person 
who was in actual occupancy of a property, 
Whether he has any title in him or not, is 
to be maintained in possession, in case of 
ari appréhénded fight over the property 
This, Straight, J., was clearly of opinion 
that thé person to be annoyed must be on the 
prémiises, otherwise there could be no crimi- 
nal tréspass. At page 467* he remarks :— 
“But with intênt to annoy whom? ‘Any 
pérson in possession of such property.’ 
Théo the question arises what sort of 
poaséssion is heré intended, expréss or im- 
plied, constructive in the sense of ‘ legally 
entitled to, or actual as contemplated in 
s, 530 óf the Or. P. C.” Then the learned 
Judge came to the conclusion already 
atated. 

‘This case was followed in Kunji Lal v. 
Emperor (2). In this casé the alleged offend- 
ers Had taken possession of the zemindar’s 
property, but the property itself was in the 
immediate possession ofa person, who did 
not Objéét tó possession being taken of 
it, .It was held that the constructive 
posséasion of thé zémindar was not enough 
fo sustain a conviction for criminal tres- 

ass. 

p :. Aphlying, the law to the facts of this case, 
ifis clear that Kanhaiya Lal was not in 
possession of the houseat the moment the 
trespass | was committed, either by himself 
ör through any other person. The house 
was absolutely ’ empty. He no doubt had 


thé jégal right tó poésession, but that is 
0) 2 -#e'405: 1 Ind. Dec. (w. 8. 866. 
(D5: 21 Ind. «Gas, 681; 12-A. L.J. 151; 14 Cr. L. J. 
ira Nn ee eee a 
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different from being “in possession ” with- 
in the meaning of s. 44k of the Indian 
Penal Code. We theréfore. are of opinion. 
that as regards the first point, that has been 
made good hy the applicants. 

* That in itself is sufficiertt to disnose of the 
cass, but we wish also to deal with the ques- 
tion of intent.. 

On the facts we have no doubt whatever 
that Moti Lal's intention in doitg the dct 
complained of was fo assert his “title and 
gain and hold: posséssion of the premisés ag 
against Kanhaiya Lal The fact that he 
was holding 7 out of 8 adjoining shops 
against thé will of Kanhaiya Lal points 
strongly to his conelusisiy and we áċcept — 
the principles of the decisions to which we 
have been referred. They are Vullappa v. 
ee Row (3) and Gaya Bhar v. Emperor 


In our opinion the words ef the section 
must beclosely adhered to and there must 
in all these cases be found an intent -to | 
cause intimidation, itisult or'dnnoyance, , A 
conviction” cannot, in our opinion, follow 
merely because one can pronounce with 
cettainte that thé accuSed must have known 
that his act would as one of its inevitable 
incidents cause annoyance. 

Indeed in the ordinary case where a man 
steals into a house by night to carry on a 
secret intrigue with say, a widowed woman 
of age, he ‘must be well aware that his con- 
duct would cause great anroyance to the 
other members of her family who may at 
the time be within the house, If that. is 
the only state of facts he cannot be Gonvict- 
ed under this section as his presence itr 
the housé was in consequence of a purpose 
and intent quite other than of annoyance. 
Therefore upon this ground also We are of 
opinion that the contention put forward ‘on 
behalf of Moti Lal was right. 

In the circumstances we allow this appli- 
cation in revision and we set aside the 
conviction and sentence, and i£ Moti Lal has, 
in fact, paid the fine that amount must bë 
refunded to him. 


Z. K. . 


Application allowed, - 


(3) 43 Ind. Cas 578; 41 M. 156: 6 L. W. 794; 33 M. L. 
J 729; (1918) M. W. N. 81: 19 Cr. L. J. 162. 

(4) 35 Ind. Cas. 979; 38 A: 517; I4 A Ts J. 719; Er 
Or. L. J. 419. l 
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“NAGA JUDICIAL COMMIS: `- 
5S 1 SIONER’S COURT. — 
CORININaL As) mal No. 52 Bor 124, 
> February 24; 1925: 
- .  Presetit»--Mr. Baker. J. O. 
eae | DIGAMBA R—Accusii= Arpitant 
AL © versus ` 
i EMPEROR-—Opessire: PARTY. 
! Penal Cdde (Act XLV of 1860); ss. 467, 47 1—-Forgery 
~-Use of forged document as. denwine~-Conviction of 
forger for use of document, legality of. 
AI pérson, who, being the forger óf a document, has 
used it as genuine, cannot be punished under s. 471 of 


the Penal Code'for the use of thé forged. document as 
well as for the forgery. . [p~ 1052, col. 2.] 


_Appeal against an order of the First Class 


4 - a 


_ Magistrate, Yeotmal, dated the 24th Novem- 


ber. 1924, in Criminal Case No. 10 of 1924. . 
~ Mr: Re G. Mundle,R. B., for the Appellant. 
=: Mr, G, P. Dick, for the Crown. 


i “JODGMENT.—The appellant has been 
convicted by the First Class Magistrate of 


- - Yedtmal with s. 30 powers of forgery of a 


valuable security aid using as genuine a 
false’ document and sêntenced to five years’ 
rigorous imprisonmént orf éach charge the 
Séntentes to run concent ‘rently. 

The facts are set out iñ the judgment 
of the Magistrate.. The appellant claimed 


to be thé reversioner of his cousin Narayan - 


and brought a Suit against Parwati and 
Gaju who are the widows of deceased 
sons of Narayan. Among other reliefs the 
appellant sued for specific performance of 
sale óf ler husband's property by Parwati, 
baséd 611 an ~agieemnent. dated -the 20th 
February 1919. The -period fixed in the 
agreement was either Fl days or 11 months, 
but -thé-word following the figure IL has 
been torn out óf the- document. The suit 
would ‘have been, barred by time if the 
words. had been days. 

The appéllant contendéd -that- the time 
was ll months. The defendant contended 
it ‘was It days. ‘Tlie Subordinate Judge, 
who. tried-the case, Held that. the original 
as éément was for 11 days that the word 
had ‘been deliberately torn out and the 
appellant had, therefore, qommitted forgery 
bY. ‘fraudulently alteting the document 
after it had beén executed, and,took pro- 
‘ceedings against the appellant under s. 47 6, 
€r. P: Q; . 

The sole qitéstion, in this appealis as tò 
hé iiigsitig’ word in the document. As 
the accused. admit? that the doctiment was 
thrduchorit in Ris possession, the tear cannot 
have been made by anybedy else, 


ih aes | a ee i 
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It is dontertded on béhalf of thé dppel- 
lant thatthe direct. évidence falls far Short ` 
of proving . forgery and that dhé circum 
stantial éVideuce is not conclusive. 

The first evidence. consists of the Stafé: 
ments of Parwati (P. W. No. 1) her brovhér 
Rajaram (P. W. No.4) who attested! the dot 
cument, and the writer (P. W. No. 3). Thé 
writer does not remémber" _ whether’ the 


J Ct 
word was days” or “months,” 


Tt is contended that the évidericé of 
Par wati is vague, as she says the docimént 
wads fot read over to lier. She is illiterate 
and doesnot kiow what the original word 
was, whether months or days, while Rajaram 
gave evidence in thé civil suit that thé 
word was “montis” which he how admits 
to be false, sohe is unworthy of credit. 

Parwati states that the agreement Was 
for 11 days and this seems more probable, 
Her second marriage admittedly took place 
on lst March 1919 within 9 days of the agrée 
ment, and thoúgh itis contended that thé 
pat was admittedly not fixed at the daité 
of the agreement; if is obvious that, 
she intended to re marry, and as she would: 
lose All interest in her first husband’: $ pro- 
perty. from thé date of her ié- marriage it 
seems very Improbable that stich a period 
as 1l months would be fixed for thé per: 
formance of thé contract. 

The evidence of Rajaram @. W. No: 4) 

is contrary to that he gave in the civil 
suit. It is explained by the Magistrate 
that he was induced by the accused to 
give evidence in his favour as é fictitióus 
debt said to be due to him was included 
among thé debts of Parwati's husband to 
be paid by the accused as consideration 
for thesdle deed. Rajaram, however, must 
be regarded as unreliable. 
_ One other attesting witness (D. W. No. 2) 
has been examined for the defence ji do 
not think any réliance can be placed on 
him either, as he says he attested at Pusat 
while the dociment on the evidencé ap- 
pears to have been written at Bhojlu, and 
it seems very unlikely that a person. who 
had no. interest in the document would 
after 51 years remembér whether the word 
was days or months. The document is 
dated the 20th February 1919. and He gives 
evidence on 3lst October 1994. He ‘does 
not remember other documents | 

The circumstantial evidence is in favour 
of the prosecution case. In the first places 
there cai be no doubt that the tear is inten: 


tional and not ‘accidental. It would be" 
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very remarkable-ifan accidental tear remov- 
ed only the one word about which there 
was a dispute. The shape of the tear also 
shows thatit has been intentionally -made 
so as to remove the vowel sign ahove the 
line. There isno other. tearin the docu- 
ment. There is a small round hole, pro- 
bably made by-an insect. Also’ the tear is 
in the very centre of the document and not 
at the edges, D e 

Next, as the Magistrate has pointed out, 
the shape of the tear is such as to indi- 
cate that the vowel sign above the line 
was above the first and not the second letter. 
The Marathi words in question are mahinya 
and divsa. In the first of these the vowel 
sign is over the second letter, and in the 
other over the first. The last letter of the 
word che remains and a portion of the pre- 
ceding letter. “The Subordinate Judge and 
the. Magistrate are both of opinion that 
the preceding letter was sa and not na. 
Marathi is the mother tongue of both of 
them. On examining the document I am 
of the same opinion that the word was divsa 
days. 

The circumstantial evidence coupled with 
the fact that Parwati wasa young widow 
who was likely to re-marry, and did, asa 
magter of fact, re-marry within a few days of 
_the agreement corroborates her statement 
that- the wordin the agreement was “days” 
and not “months”. Parwati has no interest 
in giving false evidence. She has re-marri- 
“ed and lost all interest in her first husband's 

property, which is now in possession of his 
brothers Widow Gaji. She did not appear 
to contest the civil suit which was 
defended by Gaji alone. 


The suit was broughton the last day of . 


limitation, assuming the word to be months, 
but it was of course barred by limitation 
if the word was “days” as limitation would 
begin torun from the 11 days after the 
agreement. 

The evidence of P. W. No. 10, the accus- 
ed’s Pleader in the civil suit, does not 
carry us much farther. He filed a written 
statement for the accused in a former suit 
in .which the period for the agreement was 
said to be 11 months, but as the docu- 
ment itself was not filed it is uncertain 
whether this statement was made on instruc- 
tions from his client or from an actual 
inspection of the documens. 

lam satisfied.that the missing-word was 
‘deliberately:.torn out of the document with 
etie object of: removing:-the ibar ‘of? limita- 

* 
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tion and that the view of the Magistrate is “ 
correct. . The appellant has, however, beer 
separately convicted and sentenced under 
ss. 467 and 471, Indian Penal Code, though 
the sentences run concurrently. This cannot 
be done under the ruling in Queen- 
Empress v. Umrao Lal (1), where it was 
held that a person, who, being himself the 
forger thereof, has used as genuine a 
forged document, cannot be punished 


under s. 471, Indian Penal Code, for the 


use of the forged document as well as for 
the forgery. < l 
The conviction under s. 471, Indian Penal | 
Code, must, therefore, be set aside and that 
under s. 467, Indian Penal Code, confirmed. 
The sentence also of five years’ rigorous 
imprisonment is rather severe in the circum- 
stances of this case, as I have recently had 
a casein whicha forgery ofa more serious 
character’ was punished with a much 
lighter sentence by a Sessions Judge. |. 
The sentence will accordingly be reduc- 
ed to one of two years’ rigorous imprison- 
ment under s. 467, Indian Penal Code, © 
The appellant must surrender to the 
District Magistrate, Yeotmal, his bail-bond 
being cancelled, 
G. R. D. 


Z, K. Sentence reduced. 
(1) 23 A. 84; A. W. N. (1900) 205. 
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CALCUTTA HIGH COURT. 
CximinaL REFERENCES Nos. 190 AND 191 
_ OF 1924 
| WITH ; 
CRIMINAL REVISION No. 865 or 1924. 
November 8, 1924. 
Present:—Mr. Justice Suhrawardy and | 
Mr. Justice Mukerji. 
‘EMPEROR—PRrosgcvror 
| VETSUS 


ABDUR RAHIM AND OTHERS——ÅCCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 215, 
860-—Commitment proceedings—Derosition of witnesses 
not read over—Commitment, whether can be quashed at 
instance of Crown—Application opposed by accused, 
effect of. ; ; 

The provisions of $. 360 of the Cr. P. ©. were en- 
acted for the benefit ofthe witnesses as also for that 
of the aceused persons. Where the provisions of the 
section are not complied with by a Committing 
Magistrate and also with respect to some of the wit- 
nesses in-the Sessions Trial, the commitment to the 
Sessions Court will not be quashed on the application 
pféhe Crown where, it is oppoged by the acgused who 
do not complain ef any ‘inaccuracy: in the commitment 
fen or in the record of thé Séssigns. Court. [p. 1053; 
col. 2. `. ee A 


0 . 

A A 

(68. C.1925) 

‘References made by the District and 
““Sessions' Judge, Sylhet, dated the 12th 
September 1924, recommending the orders 
of the Extra Assistant Commissioner of 
Sylhet, dated the 2ist January 1924 and 
22nd February 1924. 

Babu Manindra Kumar Bose, for the 
Crown. 

Babu Birendra Kumar De, 
.Accused. 

J UDGMENT.—These are two Refer- 
ences made by the Sessions Judge of Sylhet 
recommending that two commitments by 
which 44 and 8 accused persons respectively 
were committed to the Court of Session for 
trial under ss, 120B, 489A, 489B, 489C and 
489D of the Indian Penal Code be quashed 
“ and a fresh enquiry preliminary to commit- 


for the 


ment ordered on the ground that the pro-. 


visions of s. 360, Cr. P. C., were not com- 
plied with in the enquiries that were held. 

- It appears that after the respective com- 
mitments in which altogether over 300 
witnesses were examined, the two cases were 
made over to the Assistant Sessions Judge 
and on trial being commenced bye him, 102 
witnesses for the prosecution were examin- 
ed but the provisions of s. 860, Cr. P. ©., 
were not complied with in respect of any of 
them; that thereafter the attention of the 
learned Assistant Sessions Judge being 
drawn to the decision of this Court in. the 
ease of Hira Lal Ghosh v, Emperor (1), the 
procedure of complying with the said pro- 
visions was adopted in respect of prosecu- 
tion witnesses who were thenceforward 
examined, andin this way about 38 more 
prosecution witnesses were examined and 
their depositions were duly recorded in ac- 
cordance with the said provisions. 

These References have been made by the 
learned Sessions Judge onthe basis of a 
petition filed by the Public Prosecutor be- 
fore him by which the Public Prosecutor 
prayed for a withdrawal of the case to his 
own filefrom that ot the Assistant Sessions 
Judgeon various grounds, and for obtaining 
an order for ‘a de novo trial. 
Judge withdrew the case to his own file, 
purporting to act under s#528 (1), Cr. P. C, 
and then made these References under the 
provisionsofs. 438, Cr. P. C. : 

Forty-three out of the accused persons 
have appeared before us; and they have filed 
a.petition praying that the References he 
rejectedednd that the case be re-transferred 
back to the file of the Assistant Sessions 
Judge for the trial to 
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The learned’ 


be proceeded with in. 
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his Court. They have challenged the bona 
fides of the course adopted -by the Public 
Prosecutor. ; 

We haw looked into all tRe relevant 
papers and have heard the learned Vakil 
appearing on behalf of the eccused persons 
who have entered appearance in these Refer- 
ences and alsothe learncd Vakil on behalf 
of the Crown. : 

e Now, in the case of Hira Lal. Ghosh v. 
Emperor (1), it has been clearly pointed out 
by this Court that the provisions of s. 360, 
Cr. P. C., were enacted for the benefit of the 
witnesses as also for that of the accused 
persons. There is no question here so far 
as any of the witnesses are concerned and 
the accused persons do not complain of any 
inaccuracy in the commitment record. The 
trial has commenced, and apy application 
by the accused persons for setting aside the 
commitmenton the ground of non-compli- 
ance with the provisions of s. 360, Cr. P. C., 
during the enquiry preliminary to commit- 
ment, apart from the fact that it has not yet 
been made. by them, will not be of any 
avail if made hereafter. In fact those of the 
accused who have appeared before us, do, as 
we have said, strongly oppose the quashing 
of the commitment. Questions, no doubt, 
may arise as to the admissibility of the ge- 
positions if they are sought to-be put in 
under s. 288, Cr. P. 0., but such difficulties - 
may perhaps be avoided. In any event we 
do not see any reason why at the instance of 
the Crown we should quash the commit- 
ments and direct a de novo enquiry to be 
held, seeing that even in the petition which 
was filed by the Publie Prosecutor about a 
month after the ruling aforesaid was pub- 
lished, it was not suggested that that course 
should be adopted, but only thata de novo 
trial should be held on the commitments 
already made. Then there is the fact which 
stares us in the face that most, if not all, of 
the accused persons are in hajat, and some 
of them have been in hajat for about a year 
and a half or so. Having regard to all - 


‘these matters, even ifthe Crown anticipates 


any difficulty in the matter of using. the 
depositions recorded by the Committing 
Magistrate, of which, however, we can see 
nothing at present, we decline to subject 
the accused persons to the harassment of- 
a fresh commitment enquiry. 

We have considgred the matter carefully. 


(1) 83 Ind. Cas. 905; 28 C.W. N. 968; (1924) A.I. 
R. (C) 889; 26 Cr, L. J. 201; 410. L. J, 2245" 32°C, 


N 
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in all its bearings, and we think we shall 
not be justified in accepting these Refer- 
ences in their-entirety. Our order is that 
the-case bére-transferred to thefile of the 
Assistant Sessions-Judge in whose file it 
was, that he do recall the witnesses in 
respect, ‘of whom the provisions of s. 360, 
Cr. P. O, were not complied with and take 
steps to comply with those provisions so 
far as these witnesses are concerned ande 
then proceed with and finish the trial in ac- 
cordance with law. 

The References are accepted in part 
GAL 


Z. K. References accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL ‘Rererence No. 26 or 1925. 
July 14, 1925. 

Present: —Mr. Simp gon, A. J7 C. 
EMPEROR THROUGH. GODI NATH SONAR 
—OOMPLAINANT— A PPLIOANT 
VETSUS 
PARTAB NARAIN—AccusEp— 

” OPPOSITE-PARTY. 

- Criminal Pr ocedure Code (Act V of 1898), s. 362 (1) 
` (a) Previous conviction not proved, effect of—Charac- 
ter and antecedents of accused, consideration of. 

‘The law is no respecter of persons and the members 
of a -Distr ict Board are liable for their criminal acts 


like other people. 
“The terms of s. 562 (1) (a) of the Cr. P. C. are wide 


+ 


enough to entitlè the Court to take into consid ration’ 


the character and antecedents of the accused person. 
- Semble.—Section. 562 (1) (a) of the Or. P..C. is appli- 
cable, to the case of..an accused person against whom 


no' prévious conviction is proved, although as a matter, 


of fact duch a ‘conviction exists. 

Reference made by the .Officiating 
Sessions Judge, Fyzabad, dated the 28th 
May 1925. 

Mr, R. YA Sinha, for the Applicant. 

Mr. K.P. Misra, for the Opposite Party. 

- JUDGMENT.—Thisis a Reference by 
` the:learned Sessions J udge of Iryzabad. As 
the casé isin revision, I take the facts from 
the jiidgment of the lowat Appellate Court. 
It appears that- the complainant Gopi is a 
petty: zemindar of villageSurmau and the 
,accused“Pandit Pratab Narain is his tenant. 


"Gopi ‘asked Partab Narain to-pay some ar- 


‘rears of went. This request was made in 


w 
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“been proved in the trial. 


` . 
[881. 61925) 
the bazaar of Sultanpur.. Partab~Narain 
answered that the rent would “be set off:asi 
usual against the interest due to him. On. 84 
loan. The result was a quarrel in. the: 
course of which Gopi Nath alleges that: 
Partab Narain hit him three ‘Limes on -the. 
head- with a: shoe while Partal Narain 
states that Gopi Nath caught him by ` his? 
clothes and abused him.: “It. was Partab 
Narain who reported the matter to the Police. 
and the Police sent up a case of alfray. 
Both accused have been discharged in that 
case. Partab Narain’s case also resulted 
in adischarge. Gopi Nath filed a com- 
plaint and’ the Bench of. Honorary Magis- ` 


` trates convicted Partab Narain under ss. 323 


and 504 and sentenced him to pay a 
fine of Rs. 10. Itis not specified under - 
which section this sentence was imposed 
but in the Reference of the learned Judgé 
it is considered to have been under s. "393 v. 
Partab Narain appealed to the Deputy 
Commissioner and he took note of the fact 
that Partab Narain is also a member “ of 
the District Board and a prohit of certain 
worthy people jn the town of Sultanpur. 
The learned Deputy Commissioner declin- 
ed to interfere with thé conviction ‘but: 
looking at the antecedents of -Partab Narain 
and the fact of his membership. of the 


- District Board he applied s. 562 (1) (a) and 


released Partab Narain after due admoni- 
tion. Gopi Nath then applied to the ‘Ses- 
sions Judge in revision and the Sessions 
Judge-has sent the case to me. l 
The procedure of the learned Deputy 
Commissioner is impugned on two grounds: 
The first is that Partab Narain has a pre- 
vious conviction and, therefore, ‘it was not 
open tu the Court to pass order under 
s. 062. The second is that the fact of Partab. 
Narain's membership of the District Board 
ought not to have been taken into account. 
“As regards the first point thé conviction 
referred to was under s. 143 and took: ‘place 
20 yearsago. No doubt it would ‘have 
been a technical: bar to the order if it had 
It ‘is difficult to 
say what procedure the Le gislature intended 
in this respect. “The section is headed first 
offenders and is intended primarily ' for 
first offenders; but the words used are “and. 
no previous conviction is “proved against. 
him” which seem to preclude ‘the idea 
ofan inquisition into the past of"the “ac~ 
cifsed. At the Lime whenéhe learnéd*Dep. uty. 
Magistrate: passed his- order: no préviougs 
conviction had been: proved: against Partah: 


. count, 
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‘Narain. J donot think I ought to interfere 
in revision merely because a conviction of 
this type is discovered afterwards. 
_ The next point has some force. The law 
18 no respecter of persons. Members of 
the District Board are liable for their 
criminal agts like other people. But the 
terms of s. 562 (1) (a) are wide. Character 
and antecedents may be taken into ac- 
The learned Deputy Commissioner 
had a discretion, andi am not prepared 
to use the revisional powers of this Court 
to upset his order, 

I, therefore, do not accept the Reference. 

Z, K. Keference rejected. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 469 or 1924. 
January 8, 1925. 
Present:—Justice Sir Babington Newbould, 
Krt., and Mc. Justice B. B. Ghose. 
ABDUL RAHIM AND oTHERS—ACCUSED 
— APPELLANTS 

versus 5 
EMPEROR— OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 164, 
298, 585—-Criminal trial—Conviction for offence not 
charged—Charge, absence of, whether curable--State- 
ment made by accused person duly recorded, whether 
admissible—Sessions trial—Charge to Jury, contents 
of—Duty of Judge. 

Section 533 of.the Cr. P. C. is not limited in its 
application to atrial where no charge at all has been 
framed. It isalso applicable to cases in which no 
charge has been framed of the offence of which an 
accused person has been convicted. |p. 1096, col. 2; 
p. luvab, col. 1.] 

The word “statement” ins. 164 of the Cr. P. C. is 
not limited to a statement by a witness but includes a 
statement made by an accused person which does not 
amount to a confession. An exculpatory statement 
made by an accused person and duly recorded in ac- 
cordance with the provisions of s. lb4 is admissible in 
evidence. |p. 1Qv6, col. 2.| 

in the heaus of a charge toa Jury the Judge should 
state how he explained the various relevant sections of 
the Penal Code to the Jury and should not content 
himself with a statement that the sections had been 
read and explained. In explaining the sections he 
should do so by applying them to the facts of the case 
and should tell the Jury what is necessary for them to 


‘find with reference to the facts in order to give a 


verdict of guilty on the various charges framed. |ibid.] 

Criminal appeal againsé an order of the 
Additional Sessions” Judge, Bakarganj, 
dated the 22nd July 1924. 

Mr. J. K. Hoy and Babus Radhikaranjun 
Guha and Surendra Nath Das Gupta, for the 
Appellants. 

Mr. dfhundkar Deputy 
brancer), forthe Crown. 

'JUDGMENT.—The, three appellants 


Legal Remefa- 
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` other three accused to commit murder 
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before us and one Abdul Latif were tried 
before the Additional Sessions Judge of 
Backargunj] and a Jury on various 
charges. ¿The Committing * Magistrate 
framed fhe following charges,—against 
Abdul Rahim, Abdul Latif and Saripali 
Khan, first, with having committed murder 
by causing the death of Mahomed Sikdar 
punishable under s. 302, Indian Penal Code, 


sand secondly that they were members of 


a criminal conspiracy to commit this 
murder, an offence punishable under 
s, 120-B of thg Indian Penal Code. Aiman 
Bibi was charged with having been a 
member of the criminal conspiracy with the 
by 
causing the death’of her husband Mahomed 
Sikdar, an offence punishable under s. 120-B 
Indian Penal Code. The learned Sessions 
Judge amended the charges. He struck 
out the name of Saripali Khan from the 
charge that had been framed against him 
jointly with Abdul Rahim and Abdul Latif 
Lhe two remaining accused were charged 
with conspiring together and with Saripali 
Khan. ife added a charge against Saripali 
Khan charging him in the alternative with 
having committed murder punishable under 
s 302, Indian Penal Code or causing evidence 
of commission of the murder to disappear 
punishable under s. 201, Indian Penal 
Code. 

The Jury by an unanimous verdict found 
Aiman Bibi, Saripali Khan and Abdul 
Rahim guilty of criminal conspiracy to com- 
mit murder under s. 302 read with 1208. 
They found Abdul Latif not guilty, They 
also stated that there was no sufficient 
evidence that any of these accused coma 
mitted murder of Mahomed Sikdar. The 
learned Sessions Judge accepting the unani- 
mous verdict of the Jury sentenced the three: 
appellants to transportation for life. ; 

From the above statement of the charges 
it is apparent that Saripali Khan was con- 
victed of an offence for which no charge 
had been framed against him. But we 
hold that s. 535, Cr. P. O. is applicable in the 
present case. That section provides that 
no finding or sentence pronounced or passed 
shallbedeemed invalid merely on the ground 
that no charge was framed unless in the 
opinion of the Court of Appeal or revision 
failure of Justice has in fact been occasion- 
ed thereby. It as contended on behalf of- 
the appellants that this section is not apu 
plicable and only applies to a trial "where" 
no charge at all had been framed In oup. 
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opinion this contention is not correct an d. 


the section is applicable to a case in which 


no charge had been framed of the offence- 


of which thé appellant has been gonvicted. 
We are unable to hold and it has not been 
contended before us that this appellant 
Saripali Khan has in fact been preju- 
diced, or in other words that there has been 
failure of justice occasioned by the omission 
of the charge. 
in his charge to the Jury stated that all the 
accused had been charged under section 
302 read with s. 120-B, Indiag Penal Code. 
We cannot believe that such a remark would 
pass unchallenged by the appellant's re- 
presentative if it had not been understood 
at the trial that he was being tried on this 
charge. Further, on the charges as actually 
framed, the Jury had to determine whether 
there was in fact a conspiracy in which 
Saripali Khan took part since in the charges 
framed both against Abdul Rahim and 
Abdul Latif and that framed against Aiman 
Bibi Saripali Khan is alleged to be one 
of the conspirators. Having regard to 
these facts we are unable to hold that a 
failureot justice has in fact been occasioned 
by the omission to frame a specific charge 
of conspiracy against the appellant Saripali 
Khan. 

: Another point urged on behalf of the ap- 
pellants. relates to certain statements made 
by two of the appellants Aiman Bibi and 
Saripali Khan. 1t is contended firstly, that 
these statements should. not have been ad- 
mitted in evidence-as against the appellant 
Abdul Rahim, and secondly, that they were 
not admissible in evidence at all. So far 
as the first point is concerned it is clear 
from the charge that the statements were 
not treated as evidence as against the 
firstappellant, The learned Sessions Judge 
told the Jury more than once that these 
statements were not evidence against Abdul 
Rahim. He has referred to them in parts of 
his. judgment without always respecting 
this warning, but it appears that then he 
was dealing with the case as against either 
Aiman Bibi or Saripali Khan, and as 
against each of them their i.uwvidual state- 
ments were evidence which the Jury could 
consider. It is urged on the authority of 
Queen-Empress V. Bhairab Chunder Chucker- 
butty (1), that these statements not being 
confessions could not-be recorded under 8. 
164, Cr. P. ©., A careful examination of 
this ruling shows that this was not the 


* (1) 20. W N. 102. 
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point that was decided in that case. What 
was held was that a certain statement of 
the natare of ‘confession which had not 
been recorded under s. 146, Cr. P) C. could 
not be admitted in evidenco as having 
been recorded under s, 364, Cr. P. C. So 
far as the particular point now. argued is 
concerned we are in agreement with the, 
view expressed by a Divisional Bench of 
this Court. Superintendent and Remem- 
brancer of Legal Amairs, Bengal v. Lalit 
Mohan Singha Roy (2),-in which it was 
held that the word ‘statement’ ins. 164, 
Cr. P. O., is not limited to a statement by 
a witness but includes that made by an 
accused and not amounting to a confession: 
Here the statements, though of a somewhat 
incriminating nature, are selfexculpatory 
and were duly recorded in accordance 
with the provisions of s. 164, Cr. P. C. On 
the view we take it is clear that they were 
rightly admitted in evidence. . , 

We can find no serious misdirection in 
the charge to the Jury. Reading the 
charge as a whole it was distinctly in 
favour of+* an acquittal rather than of a 
conviction. It would have been better if 
the learned Sessions Judge had stated at 
greater length how he explained the various 
relevant sections of’ the Indian Penal 
Code to the Jury and did not merely state 
that these sections had been read and ex- - 
plained. But we cannot hold that he in 
fact did not properly explain them. It 
would also have been better if in explain- 
ing these sections’ he had .done so by 
applying them to the facts of the case and 
clearly told the Jury what was necessary 
for them to find with reference to these 
factsin order to come to a verdict of guilty 
on the various charges framed. But we, 
are unable to hold that there was such 
misdirection as would resultin miscarriage 
of justice. The evidence as against the 
appellanis is not very strong and depends 
on the evidence of witnesses whose credi- 
bility might perhaps be doubted. Butsthe 
weak ‘points in the case were ‘fully put to. 
the Jury and there’was certainly evidence 
from which they might draw, as they have 
drawn, the inference’that the appellants 
were members of a conspiracy to murder 
Mahomed Sikdar. 

- For the above reasons we dismiss this 
appeal. ° BE 

a. K. `- Appeal dismassed. 


` (2) 62 Ind. Cas. 578; 49 O. 167; 25 0. W. N. 788; 23 
Or. L. J. 562; (1922) A. I. R. (0.) 342. ; 
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Acts—-Madras. 


Act 1895——III. See Mapras HEREDITARY 
OFFICES ACT. 
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ALIENATION) ACT. - 
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ACT 
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Act 1903—II., See BY AD EERENND LSND ALIENATION 
CT. 

—- 1910—IV. See U. P. Exorsx Act. 

19}2—IV. See U. P. Coert or WARDS Act. 

1914—-I. See U. P. Loca, RATES ACT. 

1916— H. See U. P. MUNICIPALITIES ACT. 

1922— X. See U. P. Disrricr BOARDS Act. 

-—- 1922—XI. See AGRA PRE-EMPTION ACT. 

—— 1923—I. See Oupn RENT Acr. R 

——— 1923— VIII. See no PRE-EMPTION (AMENDMENT) 

CT. 


Statutes, 
| 4 
1915—(5 & 6 Gero. V, c. te See GOVERNMENT OF INDIA 
cr. 
1919—(9 & 10 Geo. V, ce. 101). See GOVERNMENT oF 
INDIA Act. 


Administration sult—Mortgage during pendency of 
sutt—Mortgagee, position of. 


——— a 


i 


When the estates of a deceased person is under ad- 
ministration hy the Court or out of Court, a purchaser 
from aresiduary legatee or heir buys subject to any 
disposition which has been or may be made of the 
estate of the deceased in due course of administra- 
tion. The right of a residuary legatee or a heir is only 
to share in the ultimate residue which may remain for 
final distribution after all the liabilities of the estate, 
including the expenses of administration, have been 
satisfied. CG Monmotno Nara MUKERJEB v. PURAN 
Cuanp NAHATTA, 29 0. W. N. 539; (1925) A.I. R. so 


€ 


Adverse Possession—Mortgage—Redemption—Mort- 
gegee continuing in possession after redemption— 
Suit to recover possession—-Limitation. 


Plaintiff mortgaged a certain holding with the 
defendants and subsequently sold two-thirds of it to 
one M it being agreed between the plaintiff and M 
that out of the consideration for the sale the mort- 
gage in favour of the defendants should be paid off 
and M should obtain the two-thirds sold to him free 
from the mortgage and plaintiff should obtain the 
remaining one-third of the holding unencumbered. 
Defendants, however, pre-empted the sale in favour of 
M and continued in possession of the entire holding. 
More than 12 years after the enforcement of the decree 
for pre-emption plaintiff sued to redeem the entire 
holding from the defendant : 

Held, (1) that as the result of the pre-emption decree 
the mortgagees had become owners of two-thirds of 
the holding ; 

(2) that as regards the remaining one-third they 
were in possession of it without any title after the 
date of the enforcement of the pre-emption decree and 
that their possession was consequently adverse to the 
plaintiff and had ripened into ownership after the 
lapse of 12 years,and that the fact that they were 
still shown as mortgagees in the Revenue Records did 
not give the plaintiff a right to redeem them. L 


KHUSHALA v. BISHAN Das 476 
, what amounts to. See CONSTRUCTION oF 
DOCUMENT-——COMPROMISE 149 


Agency Rules, rr.16 (4),22—Civil Procedure Code, 
1908, O. XXXVII, r. 5—Attachment before judg- 
jang Wah Courts, properties in the jurisdiction 
of-- Power to attach at instance of Ccurt outside 

Agency ,fracts, See C, P, C., 1908, O. saa z 

€ 


INDIAN CASES. 


toes 


Agra Pre-emption Act (XI of 1922), s. 5—Wajib- 


ul-arz relating to several villages— Record of custom ` 


~~Rubkar attached to wajib-ul-arz stating that no 

custom prevailed ina particular village, value of— 

Cusiom, exisience of, proof of. 

A wajib-ul-arz relating to a taluga comprising a 
number of villages stated that there was a custom 
of pre-emption in the taluga but a rubkar was 


attacked tothe wajib-ul-arz declaring that the entry . 


relating to the custom of pre-emption in the 
wxojib-ul-arz was to be deemed to be incorrect so far 
as it related toa particular mauza and it was stated 
in the rubkar that in that particular mauza there 
was no custem of pre-emption and that there would 
be nosuch custom in future: 

Held, (1) thet in order to determine whether the 
wajib-ul-arz recorded a custom of pre-emption in 
respect of the particular mauza within the meaning 
ofa. 5 ofthe Agra Pre-emption Act, the wajib-ul-arz 
could not be read detached from the rubkar which 
professed to correct it and that when read together 
the effect of the two documents was that there was no 
wajib-ul-arz recording a custom of pre-emption in 
respect of the particular mauza; 

(2) that the two documents indicated that the 
parties concerned intended to have nothing whatever 
to do with the right of pre-emption whether by 
custom or by contract in respect of the particular 
mauza referred toin the rubkar. A KISHUN AHIR v. 
Saran ANIR, 23 A. DL. J. 519; (1925) A. L R. (A) 553; 
L.R.6 A. 482 Civ. 433 
m $8, 5, 12--Agra Pre-emption (Amendment) 

Act (VIII of 1928)—Pre-emption—Custom, proof 

of-~-Wajib-ul-arz, entry in—Classes of pre-emptors, 

whether successively entitled. 

Unders. 5 of the Agra Pre-emption Act aright of 
pre-emption is to be deemed to exist in mahals in 
respect of which any wajib-ul-arz, and not necessarily 
the latest wajib-ul-arz, prepared prior to the com- 
mencement of the Act, records a custom of pre- 
emption. 

Section 12 of the Agra Pre-emption Act lays down 
the classes of persons who are successively entitled 
to exercise the right of pre-emption. A SARJU Prasap 
a. BHAGWATI PARSAD, 23 A. L. J. 373; L. R. 6 A. 337 
Civ.; (1925) A. 1. R. (A) 542 297 


Agra Pre-emption (Amendment) Act (VIII of 
1923), See GOVERNMENT oF INDIA ACT (9 & 1U GEO 
V, o. 101), s. 80 ' 297 


Agra Tenancy Act (II of 1901), ss. 4, 167—Co- 
sharers-—-Suit by one co-sharer to recover share of 
produce of tank, nature of— Suit, whether cogniz- 
able by Civil Court—Jurisdiction of Civil and 
Revenue Courts. l 
A suit bya co-sharer in one mahal of a village 

against a co-sharer in another mahal of the village to 

recover a certain share of the produce ofa tank which 
is the joint property of the two mahals is not a suit for 
the recovery of rent and is not excluded frem ihe 
cognizance of a Cwil Court. A SANWALIA v. NATHI 
Lat, 23 A. L. J. 560; (1925) A. I. R. (A) 561; L 


'6 A. 188 Rev. 


ss. 18, 20,59, 79—Lease, permanent and 
transferable— Mortgage of tenancy—Mortgage-decree 

—- Sale— Ejectment proceedings by landlord, effect of 

— Auction purchaser, rights of—Jurisdiction of Civil 

. Courts. e ' l . 

Where a tenat is entitled to makea mortgage of 
his land and thus to transfer his interest to a third 
party, the interest ap transferred under the express 

e 
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authority of the zemindar should not be allowed to be 
extinguished unless the person who has acquired that 
interest has had an opportunity of preventing that 
extinction. 

Segtion 79 of the Agra Tenancy Act can have no 
application to the cass of an auction-purchaser who 
never actually or constructively was in possession of 
the tenancy and who in fact acquired his interest at an 
auction-purchase subsequent to the ejectment. 


Defendant who was the zemindar of certain lands 
granted an agricultural lease of the lands in perpetu- 
ity and gave express power tothe lessee to transfer 
his rights. The lessee executed a mortgage of his 
tenancy, and the mortgagee brought a suit to enforce 
his mortgage. Almost simultaneously the defendant 
filed a suit against the lessee for arrears of rent in the 
Revenue Court and after the mortgagee had obtained 
a decree for sale enforced the ejectment of the lessee, 
The tenancy was eventnally sold in execution of the 
mortgage-decree and was purchased by the plaintiff 
who brought the present suit in the Civil Court for a 
declaration that the ejectment proceedings carried 
through in the Revenue Courts by the defendant were 
null and void and ineffectual as against him: 

Held, (1) that the defendant having granted an 
express right of transfer to his lessee, the mortgage 
executed by the lessee of his tenancy rights must he 
deemed to have been executed with the express con- 
sent of the defendant ; . ° 

(2) that, therefore, the ejectment ofthe lessee did 
not put an end to the mortgagee rights, which subsist- 
ed even after the ejectment proceedings and were 
validly put up for sale in execution. of the mortgage- 
decree and were purchased by the plaintiff; 

(3) that s.79 ofthe Agra Tenancy Act had no 
application to the present case inasmuch as the plaint- 
iff was never in possession of the tenancy and had 
acquired his interest at an auction-purchase sub- 
sequent to the ejeetment ; 

(4) that the suit was maintainable in the Civil 
Court and must be decreed. A BAHADUR v. Moti 
Cann, 23 A. L. J. 409; L. R.6 A. 133 Rev.; (1925) A. 
I R. (A.) 580; 47 A. 589 224 


S. 22-—Ilindu Law--Widoew—Mortgage by 
widou— Mortgagee put in possession—-E2-proprietary 
tenancy, whether created—Surrender—lleirs of 
widow, whether entitled to eject mortgagee. 


Pe maul 





A Hindu widow who was absolute owner of certain 
property mortgaged the property and put the mort- 
gagee into possession of the property. The mort- 
gagee neither received any rent from the mortgagor 
nor did he pay any rent toher. On the death of the 
widow her heirs, who were the nearest reversioners of 
her deceased husband, ejected the mortgagee from the 
property. He thereupon brought a suit to recover 
possession of the mortgaged property : 

Helid, (1) that assuming that. an ex-proprietary 
tenancy in favour of the widow hd come into exist- 
ence from the date of the mortgage it must be taken 


to have been surrendered by her to the only person . 


who could be treated as the land-holder, namely, the 
mortgagee ; 

(2) that if any ex-proprietary tenancy did con- 
tinue up to the date of the death of tke widow it 
did not devglve on her heirs under s. 22 of the Agrar 
Tenancy Act, and must bë taken to hare escheated in 
favour of the plaintiff who was the land-holder; 

(3) that, therefore, the plaintiff's suit must be 

| 
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decreed. A Ram PRASAD SINGH v. NEPAL SINGH, 23 
A. L. J. 363; Lẹ R. 6 A. 163 Rev; (1925) A. L R. (A) 
420; 47 A. 600 290 
-— 8. 79- Grove, whether holding —-Disposses- 
sion—Suit to recover possession-~ Limitation—-Trees 
falling down- -Grove-holder, whether loses title. 

A grove is not a holding within the meaning of s 79 
of the Agra Tenancy Act, and, therefore, dispossession 
of a grove-holder by the zemindar froma portion of 
tlie grove for six months cannot take away the grove- 
holder's right. 

Ordinarily a grove-holder does not lose his title as 
a grove-holder in respect of a portion of the land 


which was once occupied by trees simply because the ` 


trees have fallen down. A Lopar Ram v, SCKHDEO 





Koer L. R. 6 A. 147 Rev. 540 ` 
- 5, 161. See ©. P. C., 1908, 5.11 927 
-- §.163. See C. P. C., 1908, O. JI,r.2 530 





-=-= 55, 164, 165—Suit for profits against 
legal representative of deceased lambardar—Profits, 
calculaion of, basis of. 

Where a suit for profits is brought nofagainst the 
lambardar himself but is brought after his death 
against his successor-in-title, the latter is not liable 
to account for profits which his predecessor had 
failed to collect or which he permitted to remain 
uncollected owing tonegligence or misconduct. In 
such a case profits can be awarded only on the basis 
of actual collections. A Ram Saroe v, Gaya PRASAD, 
L. R.G A. 193 Rev. > 447 


s. 165--Co-skharers—Sale of property with 
arrears of profits—Pre-emption—-Suit to recover 
arrears, whether maintainable—Jurisdiction ef 
Revenue Court. 

Where two properties are sold undera sale-deed 
one of which is capable of pre-emption and the other 
isnot, and the property capable of pre-emption is 
pre-empted the vendee cannot lose his rights in 
the property which was not capable of pre-emption 
and that property must be deemed to remain vested 
inhim. It is immaterial whether the pre-emptor 
paid the whole or only a part of the total consideration 
for the sale. 

Arrears of profits which have accrued due already 
are capable of being sold but are not capable of being 
pre-empted. 

An assignee of arrears of profits is entitled to sue 
A R. 
B. ABHAINANDAN Prasap v, BHAGWAN DATT PATHAK, L, 
R. 6 A. 190 Rev. 298 


ss. 167, 199—Ejectment suit— Question of 
title—-Direction to institute civil suit within a certain 
period—luilure to institute suit within period 
limited, effect of--Suit instituted after prescribed 
period, maintainability of. 

Where in a suit for the ejectment of a tenant in a 
Revenue Court a question of title is raised, the Court 
before which the question is raised is given the 
option under s. 199 of the Agra Tenancy Act of 
deciding the question itself or of referring it to the 
Civil Court. lf it adopts the former course it becomes 
a Civil Court for the time being and its decision will 
be res judicata for any Civil Court, If it adopts the 
second course it must direct the suit to be instituted 
within a limited time, namely, three months, and if the 
suit is not instituted within that time, it must @ecide 
the question of title against the party who was direct- 
ed to bring the suit. This decision will also Be a final 
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decision between the parties. If the suit is instituted 
in the Civil Court beyond the time limited by the 
Revenue Court in its order, the Civil Court ought not 
to proceed with the determination of the suit inas- 
much as any decision given by it in the suit would 
be infructuous and would not be binding upon the 
Revenue Gouit, it being the duty of the Revenue Court 
to decide‘the question of title against the‘party who 
has been’ directed to institute the suit in the Civil 
Court and has failed to institute the suit within the 
time limited by the Revenue Court. A Ganga 
CHAMAR v."BINDESARI Rar, 23 A. L. J. 529; L. R.6 A. 
173 Rev.; Boys A.T.R. (A) 615 è 684 
——— §, 167, Sch. We Coenin- Dela ation of 
right of co-tenancy, suit for, whether cognizable by 
Civil or Revenue Court, 

* There is inthe Fourth Schedule to the Agra Tenancy 
Act no provision fora suit by which a person alleg- 
Ing himself to be a co-tenant can go to a Revenue 
Court, and ask fora declaration that he has a right 
of co-tenancy joint èr co-equal with that of the per- 
sons whom he has named as defendants. The jurisdic- 
tion of the Civil Courts, therefore, to entertain such a 
suit is not barred by the provisions of s.167 of the 
Act. A Amuak v. Govinn, 23 A. L J. 449; L. R. 6 A. 
168 Rev.; (1925) A. I. R. (A.) 465; 47 A. 616° 247 


————- 8. 167, Sch, IV—Suit for declaration of 


joint right in occupancy holding, whether cognizable . 


by Civil Court. 

- A suit for a declaration that the plaintiff is a joint 
occupancy tenant along with the defendant ‘is not 
excluded, from the cognizance of a Civil Court by the 
provisions of s. 167 of the Agra Tenancy Act, inasmuch 
as suth a suit is not provided for in the Fourth Sche- 
dule to the Act. A Bwar v. NARAIN, L. R. 6 A. 195 
Rev. 592 
———~ 5, 193 (1)—Isolated plot of land, whether 

mahal or share in mahal—Sale held by ‘Assistant 

Colléctor in execution of decree of Revenue Court, 

' validity of--Irregularity. 

An isolated plot of land within the ambit of a 
mahal cannot be regarded as a mahal or a share in 
a mahal within the meaning of cl. (l) of s, 193 of the 
Agra Tenancy Act. 

Where in execution of a decree passed by a Re- 
venue Court a mahal or a portion ofa mahal is sold 
by an Assistant Collector and not by the Collector, 
the irregularity does not vitiate the sale. A NEHAL 
SINGH vy. JAGANNATH Dass, L. R. 6 A. 189 Rev. 613 


Appeal (Civil). 


See Arso ©. P. C., 1908, ss. 96 To 112, O. XLI, 
O. XLIII, O. XLV 
See ALSO THE SECTIONS RELATING TO APPEALS IN THE 
LAND AND TENANOY ACTS. 
See ALSO LETTERS PATENT OF THE Hien COURTS. 
See ALso REGISTRATION Act, 1908, s, 72. 
em Arbitration, reference to, without 
intervention of Court—Award, validity of—Award, 
whether can be treated as: adjustment of dispute— 
Inherent power of Court, to refuse to. allow appeal 
tobe proceeded with. See ©. P. C., 1908, s.89 768 
— C. P.C. (Act V of 1908), ss. 20 (b), 105 
— Leave to sue Beles outside jurisdiction, refusal 
of —Appeal, whether competent © 
An order refusing permission under s. 20 (b) of the 
*(). P. O° to sue a defendant outside jurisdiction is not 
, open to appeal. L ALLEN BROTUERS t, ARURI Ma 


“Kanwa, (1925) A. L R. (la) 338 


- 








INDIAN CASKS. 


_ine the Appellate Court. 


+ j. 
[1925 
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— Consent, anhetier can be withdrawn. 
It is eae in special circumstances that a consent 
which has formed the foundation of the judgement 
appealed from, can be treated as open to withdrawal 
P C Diwan <0 -KIRPA 

Ram AND Co. v. WELD AKD Co., (1925) A. J.B. (P. P 
150; (1925) M. W. N. 459 


— - Difference of opinion— Patiri. 

Per Sana dy, J.—The intention of the “Legisla- 
ture under s. 98 of the ©. P. C. is to uphold a deci- 
sion under appeal or review, where the Judges are 
equally divided in opinion as to its correctness thus 
giving effect to the concurrent view of two Judges in 
preference to that of one Judge though the latter may 
be the Senior Judge composing the Bench: 

Per Walmsley, J.—In case of a difference of *opin- . 
ion between the Judges ofa Division Court hearing 
an appeal the opinion of the Senior Judge prevails 
under cl. 36 of the Letters Patent of the Calcutta 








High Court. © BrcnaramM CHOUDHURI v. PURAN 
CHANDRA CHATTERJI, 41 0. L, J. 456; 29 O. W. N. 755; 
(1925) A. L. R. (C.) 845 637 


Execution 
appeal, determination of. 
The course of appeal in execution proceedings is 

determined by the value of the suit and not by the 

value of the subject-matter of any dispute that may 
arise for setbhlement in the course of execution pro- 
ceedings. L Suan MUHAMMAD v. MUHAMMAD ROSHAN 

Kuan, (1925) A. I. R. (Li) 534 326 

—— Bo ae odi Civil Courts Act (XHI 
of 1879), s. 18. See Ounu Crvin Courts ACT, - 18 
31 

— =- Minor~-Appeal filed by next friend 
after minor attained majority—Mistake, bona fide— 
Procedure—Amendmént. See O. P. 0O., 1908, O. J, 
R. 10 235 

e Order under O., P. G., ure ee JA, 

13—Appeal, whether lies. See C. P. , 1908, 
6. IX, R. 13 196 

= Order under O. P.O., 1908, O. XXI, 

r. 71—Appeal, whether lies. See C. P. C., 1908, 8. 7 


13 

————. Order under C. P. C., 1808,0. XXII, 
mr. 3, 4—Death of party—- Rules anplicable— Proce- 
dur e—Appeal, whether competent. 

No appeal lies against an erder adding a certain 
person as the legal representative of a petitioner who 
tiled a petition to set aside an ex parie decree. A 
MOTILAL v. n NATH, 23 A. L. J. 442; L. R.'6 
A. 361 Civ.; (1925) A. I R. (AJ) 431 95 


—— Parties agreeing to be bound by 
decision of Court after local inspection, effect of— 
Appeal, whether lies. See O. P. O., 1908, s. £6 AY, 


ee TI e 





of decree—Forum of 
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— ve 





Partiti on suit—Order on agin 
to pass .further deg ee for mesne profits—A ppeal, 
whether lies. 

An order on an application to pass afurther decree 
for mesne profits in respect of properties awarded in 
a preliminary decree fur partition must be treated as 
a decree and an appeal will lie therefrom. M VEERAPPA 
KOUNDEN F. A ae Kooxpay, 48 M. L. J. 512; (1 ey 


A.I. R.(M.) 886 
e Point of iqw, raised ow ear lest 
possible opporttnity, whether can be entertained. 
A plea relating to a point of law raised by an | 
appellant before an Appellate Court at the eayliest 
a 


hd 


0 
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possible opportunity should be entertained. O 
Karka DEVI v. Ganga BAKHSH -SINGH, 12 0. L. J..306; 
(1925) A. I. R. (O.) 435 (127 


Privy Council — Competency to 
„examine concurrent findings of fact. See Privy 
COUNCIL, POWERS OF 103 
—— — Privy Council—Practice -Order in 
Council, conformity of, to judgment-—Persons 
deriving title from plaintiff, whether entitled to decree 
— Procedure. T a 
It isthe duty of their Lordships ‘of the Privy 
Council to see that the order which His Majesty 
makes in Conneil faithfully represents the advice 
which in the judgment they have said they would 
humbly tender to him. 
It isout of question that persons who assert that 
they have a derivative interest in the stake ofa suit 
can, by getting added as plaintiffs, be associated in 
a decree in favour of the person who has the only 
real title. In a case, however, where the question of 
the interest acyuired by such persons was raised 
before their Lordships, they gave a direction that the 
judgment was to be without prejudice tothe right of 
such persons to recover in respect of ahy conveyance 
or assignment made or of any contract to convey or 
assign, such share of the property recovered under 
the judgment as may appertain to them in respect óf 
such conveyance, assignment or contract. P. O. Las 
WANTI v. Sara CHAND, (1925) A. 1. R. (P..C.) 168; 93 A. 
L. J. 643; L. R. '6 A. (P. C.) 125; (1925) M. W. ON, 534; 
29 L. W. 304 - 19 
+ - Refusal of Subordinate Court to 
make complaint under s. 476 of the Cr. P. C.—Order 
of Appellate Court making complaint—Appeal, 
whether competent. See Or, P. O., 1898, 5.476 528 
Be Registration Act (XVI of 1908), s. 77, 
- appeal under, whether can be treated as an applica- 
tion under s. 73. See REGISTRATION Act, 1908, s. 72 
14 








na pọ 


- - Sale proclamation — Order settling 
particulars—Appeal, whether lies. ` 
An order refusing to notify a lease in a sale pro- 
clamation is an order under O. XXI, r. 66, of the 
C. P. C.; and is not appealable. Pat Monrr NARAIN 
Jna v. THAKAN JHA, 3 Pat. L. R 118; (1925) Pat. 189; 
(1925) A. I. R. (Pat.) 500; 4 Pat. 731 ` 332 
See Arso C. P. O., 1908, s. 11 l 
F (Criminal) —Re-trial, order for, when justifi- 
able. ` | 
_ An order for re-trial is not justifiable if there is no 
evidence on the record to warrant a conviction for the 
“ offence charged. N Ram Prasan. v. WAIPEROR, 26 Or. Lr 
J. 1090 178 
—- Several accused—Appellate' Court, 
duty of -—Consideration of case against each accused. 
In the case ofan appeal from a conviction involving 
several accused persons the Appellate Oourt must 
bring to bear with regard to the cass of each of 
the appellants a. judicial ming ‘for the purpose of 
considering whether he, -was guilty or not having 
_ regard to the charges against him and the special 
evidence directed to him and his particular defence 
if any. Though the Appellate Court may give 
. , satisfactory reasons for accepting the conclusions ‘of 
the Trial Court, its omission to consider the case 
against each individual accused separately would 
vitiate the judgment. e . 
The judgment of an Appellatew Court should. be 
self-sufficient, that is to say, should contain all the 


4 F 
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necessary materials to enable the High Court: to 
‘form a conclusion as to the propriety of the con- 
viction of each of the accused, having regard to-the 
various offences with which each’ of the accused was 
charged and to enable the High Court to’ come to a 
conclusion as to the correctness of the sentence upon 
each of the accused. M Cuinna MANIKAM, In re; 48 
M. L. J. 504; (1925) A. I. R. (M.) 712;,.26 Cr. L. J. 1089 


4 177 

e Appeal (Second). ; ae 
See BENGAL Tenancy Act, 1885, s. 50 ‘584 
See ©. P. O., 1908, O. XLI, R. 4 “535 


Amenta 





eeg Construction of document of’ title 
— Question of law. B 
The question of the legal effect ofa deed which 
can be treated as a document of title or embodies a 
contract or is the foundation of the suit is a question 
of law and can. be considered in second appeal. R 
ABDUL RAHIM v. MOHAMMAD Cassiu, 4 Bur. L. J. 27; 
(1925) A. I R. CR.) 255 ` 314 


S 
Finding of fact.” See ConsTRUOTION 
+ paf 
OF DOOUMENT. 399 





: Finding of fact—Misconstruction of 

document. : 

The High Court is not justified in interfering with 
a pure question of fact in second appeal. Where, how- 
ever, a document has been wrongly read ‘or miscon- 
strued by the lower Appellate Court, the High Court 
-would consider whether the: misconstruction has in 
any way vitiated the finding. -M Ramarao ae 


Finding of fact—Misreading . of 
documentary evidence—Document of title, construc- 
tion of—Question of-law. . . ; 

“The construction of a document which is a docu- 
ment of title and forms the basisof the., plaintiff's 
claim is a point of Jaw which can be. gone into in 
second appeal. ci sa 

Where a finding of fact arrived at bya Court--of 
first appeal is based on a piece of a document- 





raaa. 





‘ary evidence which has heen completely misread by 


‘the Oourt, the 
appeal. Pat Gangsa Lav v. BISISAR PANDEY 


finding is .not binding in second 
_.820 


m Finding that dahiyak is. mot illegal 
cess-—-Finding .one of fact eannot be challenged in 
second appeal. See BENGAL TENANGY Act, 1885, s. 67 





"395. 


m Finding of fact, whether binding. 
A finding of fact based upon ‘admissible evidence 


“cannot be contested in second appeal. L FazaL Dap v. 
Umar Bakusu, (1925) A. I. R. (L.) 377 


1019 


Objection to sufficiency of evidence 
in support of custom, whether-can be : entertained— 
Questions of fact-—Questions of law. `. - oe 

‘ In a case in which the: ‘existence of -the - custom.-is 





‘sought to be proved, objections.based. on the -ground 


of an illegal or-impropar rejection of evidencs, or as 
to the .evidence taken .as a..vhole amounting to 
insufficient proof in law of the custom alleged may 
properly be gone into in second appeal. But whether 
a specified instance, is properly proved or notis a 
question of fact; the decision of which lies with the 
Gourt of first appeal and which the-.-High Courg 
will not enquire into but will accept as accurate. In 
a i e . 
. . 
4 
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second appeal the High Court will not investigate 
the details of the evidence insupport of. the various 
instances, but will merely consider whether taken 
as & whole they are sufficient in law to support the 
custom alleged. 

_ The. question whether the facts in any given 
instance prove the existence of the essential attributes 
of a custom or usage is a question of,law which 
might be discussed in second appeal, while the 


question whether such.a state of facts has been proved ° 


by the evidence is merely a question of fact. 
RATHILAL NaTHALAL v. MOTILAL SANKAL CHAND, 27 Bom. 
L. R. 880; (1925) A.I. R. (B ) 380 891 
m Particular words, "construction of— 
Question of fact. See CONSTRUCTION OF DOCUMENT 
377 
Point taken in plaint but not raised 
in issue or tried, whether can be taken. 

A’ point which, though adumberated in the plaint, 
_was not raised inthe issues or tried by the Courts 
below and on whigh no evidence was led cannot be 
allowed to be taken in second appeal. © GiIRISH 
CHANDRA CHOUDHURY v. Goran CHANDRA PODDAR 477 


t e—a Suit to recover damages for wrong- 
ful act done in respect of immoveable property, 
nature of—Small Cause-—-Second appeal, whether 
competent. See PROVINCIAL SMALL Cause Courts 
Act, 1887, Scu. IL, Arr. 31 876 


nee Weight to be attached to evidence--- 

Omission to refer to particular piece" of evidence-— 

Finding of fact, interference with. 

The weight to be given to one particular piece of 
evidence isa question for the Court which has to 
dealswith the facts. 

An omission by a lower Appellate Court to refer to a 





— 





particular piece of evidence in its judgment is nota . 


sufficient ground for setting aside in second appeal a 


finding of fact arrived at by that Court. O Surva 
PRASAD v, Lat BAKHSH SINGH 490 
Appellate Court, powers of. 
See O. P. C., 1908, O. XLI, R. 33 99 
See Cr. P. O., 1898, ss. 476, 476-B 358 


powers of —Finding of fact—Oral evidence, 
appreciation of—Interference by Appellate Court. | 
Asa rule an Appellate Court ought to attach great 
value to the findings of fact of the Trial Court based 
on an appreciation of oral evidence. Where, however, 
the Judge who wrote the judgment in the First Court 
did not examine the witnesses and had no opportunity 
of observing their demeanour, he could not be in a 
better position than the Appellate Court to judge of 
the reliability of the witnesses’ evidence.” R Ma E 
KHIN v. Maune Sern, 2 R. 495, (1925) A. IL. R. Mee 
7l `’ 7 


wet: 





, powers of—Question of fact—Trial Court, 
conclusions of, value of. 

Where the question involved is one of fact the 
conclusion arsived-at by the Trial Judge who has 
had the advantage of seeing the witnesses examined 
and cross-examined, should not be interfered with 
by the Appellate Court. P CG PALANIAPPA CHETTIAR v. 
KATHERESAN Cuetriar, (1925) A. I R. (P. O.) 172; 22 

‘L. W. 39 i 351 


Approver—Corroboration. . 


e It cannot be laid down asa matter of law that the 

evidence of witnesses who support the statement of 

“an approver is not corroborative evidence merely 
| 4 
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because their evidence was known to the Police 
before the approver was examined by them. It can, 
however, be urged in sucha case that the approver's 
evidence should not be believed because he might 
have been tutored by the Police to make a state- 
ent fitting in with the evidence of the other 
witnesses. 

Obiter.—--Where a co-accused in a dacoity case 
merely states that after the dacoity he was offered 
a certain sum of money which he took, the state- 
ment is not a confession of his having committed 
the dacoity and should not be taken into consideration 
as against the other accused. © In re Ipranim, 26 Cr, 
L. J. 1146 458 


~———— Pardon, validity of—Inducement offered to 
approver, effect of. See Cr, P. O., 1898, s. 337 283 


Arbitration—Award. See ©. P. C., 1908, Sex. T, 

Paras. 14, 15 49 
Refusal of arbitrators to act. 
TION Act, 1899, s. 9 


Arbitration Act (IX of 1899), s. 9—Arbitration— 
Refusal of both arbitrators to act—Appointment of 
new arbitrators—Procedure. 

Where both the arbitrators to whom a dispute 
has been referred refuse to act, each party has a 
right to appoint an arbitrator in the place of the 
arbitrator previously appointed by that party, and if 
one party so appoints and the other party refuses to 
appoint an arbitrator in place of his previous arbi- 
trator, the provision of sub-s. (b) of s. 9 of the 
Arbitration Act would come into force and the party 
so appointing would be entitled, after giving notice 
to the other party, to appoint his own arbitrater as 
sole arbitrator. 

The word “either” is used in cl. (a) of 5.9 of the 
Arbitration Act, because it may happen that one or 
both of the arbitrators may refuse to ach, ete. B VALLA- 
BHADAS MEGHJI v. Cawasgr Framgr AND Co., 27 Bom. 
L. R. 568; (1925) A. I. R. (BJ) 469 90 


~—-- —— § 12—Arbitration—-Power of Court to extend 
time for making award—Dispute arising out of 

Policy of Insurance-~-Tribunal different from one 

contemplated in policy—Award, validity of. 

The Court has power unders.12 of the Arbitration 
Act to extend the time for making of an award, even 
after the expiry of the time originally fixed for 
making the award, 

Where parties agree to submit their disputes under 
a policy of insurance to arbitration under ordinary 
reference under the Arbitration Act to a Tribunal 
different from the one contemplated by the policy, 
but in itself legal, an award made by sucha Tribunal 
is not in any way bad on that account. S HIMALAYA 
Insurance Co. v. AssupDAMAL HARBHAGWANDAS 878 

S, 19—Charter-party--Damages, suit for— 

Order staying suit-~Reference to arbitration—-Sub- 

titution of real plaintiff in place of apparent plaint- 

iff, effect of —Awafd, validity of. 

A charter-party was made between G as agent for 
the owners of a vessel and the defendant. The names 
of the owners of the vessel were not disclosed in the 
charter-party. A suit was brought against the defend- 
ant to recover damages for the detention of the vessel 
and after the institution of the suit defendant applied 
uæder s. 149 of the Arbitration Act for an, order for 
stay of proceedings in the suit, inasmuch‘as the 
charter-party contained an arbitration clause, and 
obtained a stay order, The matter then went to 

© 





See ARBITRA- 
90 
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“ arbitration and in the course of the proceedings before 
the arbitrators it transpired that the owners of the 
vessel were not the plaintiffs but another firm. There- 
upon an application was made on behalf of the 
original plaintiffs for an order that the real owners of 
. the vessel should be either added as co-plaintifis o 

substituted aS plaintiffs in the place of the origina 

‘ plaintiffs and that the cause title and register of the 
suit may be amended accordingly, and an order was 
made in the terms of the application. An award was 
made in thearbitration proceedings and it was con- 
tended on behalf of the defendant that the award was 
bad inasmuch as there had bean no stay of proceedings 
in the ‘suit to which the real plaintiffs were parties, 
and asno arbitrators had been appointed to decide 
any dispute between.the present parties tothe suit. Ib 
was further contended that assuming that the 
arbitrators had been validly appointed, the award was 
bad owing to the pendency of the suit: 

Held, that the effect of the substitution order made 
by ths Court was that the real plaintifs were entitled 
to take advantage of and to proczed under the stay 
order made under s. 19 of the Arbitration Act and 
that cons2quently - the arbitration proceedings were 
rightly continued and the award could not be attacked 
on the ground that there had beenno valid stay of 
proceedings or that the arbitrators had not been 
validly appointed. O HOGRATH Ssiprine Co, LTD. v, 
Mrrsur Bussan Katsua Lro, 41 CGC. L. J. 511; (1925) 
LAT R. (O) 922 ; 1029 


s.19—Step in proceedings, what amounts to 
---Application for copy of plaint-—Application for 
leave to enter appearance. 


A step inthe prossedings within the meaning of 
s. 19 of the Arbitration Act means something in the 
nature of an application tothe Court, and not mere 
talk between Solicitors or Solicitor’s clerks nor the 
writing of letters, but tae taking of some step, such as 
tha taking out of summons or something of the kind, 
which isin the technical sensa a step in the proceed- 
ings. To apply for a copy of a plaint is merely 
to seek information in order that the defendant may 
ascertain the nature of the plaintiff's claim. In so 
doing the defendant does not and is not to be deemed 
to indicate his acquiescence in the course adopted by 
the plaintiff for tha purpose of settling the dispute 
which has arisan, for until he is made aware of the 
plaintiff's cause of action he is not ina position to 
elect whether he will proceed by way of arbitration or 
will assent to the litigation which has been commenc- 
ed against him. 

Any act in the nature of an application to the Court 
which indicates that a party is willing that the suit 
should proceed, would be a step in the proceedings 
within the meaning of s. 19 of the Arbitration Act. 
The intention of the party is to be gathered from the 
nature of the application which is made, and if having 
regard tothe form ofthe application the Court is 
of opinion that a step has been taken it will so hold, 
notwithstanding that the party may in truth and in 
fact have no such intention, or that the application is 
coupled with a protest that the party desired that the 
mattars in dispute should be referred to arbitration. 

A defendant’s application for leave to enter an 
appearance is not astep in the proceedings within 
the meaning of s.19 of the Arbitration Act. It is 
a reasonable deduction from such conduct that she 
defendant intends to resist the suit en the merits. It 
ig equally reasonable to infer therefrom that he intends 
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thereafter to make a preliminary objection to the 
matter being made the subject of lifigation at all. 
C Buowavivgs RAMGOBIND V. PANNAOHAND LucuMipat, 
52 C. 453; (1925) A.I. R. (C.) &01 929 


Arbitrator—Misconduct, what amounts to. See C. 
P. ©., 1908, Scu. H, Paras. 14, 15 anp 20 161 


Arms Act (Xi of 1878), ss. 19 (f), 25, 30—-Cri- 
minal Precedure Code (Act V of 1898), s. 163— 

a illegal possession of arms—Search, wnlawful—Con- 
viction, whether justified~—Search, powers of, re- 
strictions on— Interpretation of Statutes. 


On a search being made of the house of the accused 
certain arms and “ammuuition were found therein. 
The accused was thereupon convicted of an offence 
under s. 19 (f) ofthe Arms Act. It was found, how- 
ever, that the search had not been lawful inasmuch 
as it did not comply with the provisions of ss.-25 and 
30 ofthe Act: ; 

Held, that in spite of ths szarch not being lawful, 
there being sufficient evidence that the accused was 
in unlawful possession of the arm$ and ammunition 
the conviction was justified. ° 

Per Walsh, J.—The words “in the presence of 
some officer specially appointed” in s. 30 of the 
Arms Act mean that there must be at least two 
persons, namely the person making the search and 
the officar specially appointed within the meaning of 
the section who is present at the search. 

Per Boys, J. ~Section 30 of the Arms Act does not 
itself give any power.of search to anybody. ‘It is 
confined toa statement that when a search is being 
conducted under the Cr. P. C. in the case of any 
proceedings instituted in respect of an offence 
punishable under s. 19 (f) of the Arms Act, guch 
search is to be conducted in the presence of a 
particular officer. The section merely places certain 
restrictions on such powers of search as may other- 
wise be possessed under the provisions of the Cr. P. 
C. There is nothingin the Act to limit the powers 
of an Investigating Officer under s. 165 of the Cr. P. 
O., except the two qualifications introduced by s. 30 
by the words “in the case of any proceedings institut- 
ed in respect of an offence punishable under s. 19 (f)" 
and by the requirement of the presence of a particu- 
lur officer. 

The words “in the case of any proceedings institut- 
ed’ were inserted in s. 30 of the Arms Act with 
the intention of restricting all powers of an Investi- 
gating Officer in making searches for arms where 
there was no known unlawful purpose. 

The same meaning must in the absence of any 
strong reason to the contrary be given to similar 
words in two contiguous sections of the same Act. 
A Korroo v. DMPEROR, 23 A. L. J. 364: L. R. BA. 
124 GUr.; 26 Or. L. J. 1112; (1925) A. I. R. (A) 434; 47 
A. 575 230 


Auditor, duty of. See Oompanrgs Act, 1913, ss. 235, 
281 785 


Benam! transactlon—Burden of proof. 

When a conveyance. has been executed and duly 
registered it requires strong and clear evidence to 
justify a Court in holding that the person in whose 
favour the conveyance was executed wasa mere 
benamidarfor some ¿hird person. 

In cases of alleged benami transactions the deter- 
mination of the question as to who is the tmue-owney 
of the property must depend not merely on direct 

= . : 


+, 
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oral evidence but also upon circumstances such as 
the source ofeihc purchase-money, the possession of 
the property, the custody of the title-deed, the 
adequacy of the consideration and the like. N Ram- 
DHAN V. PURUSHOTTAM 699 


Burden of proof—Presumption —Rebuttal. 

Where one person pays the price for the purchase 
of certain property but the instrument of sale is 
obtained in the name of another, the presumption is 
that the person paying the price is the owner of the 
property purchased and that the person in whose 
namé the sale-deed is obtained occupies the position 
of a trustee only. The presumption, however, is 
rebuttable:-but it is for the person‘4n whose name the 
sale-deed stands or for persons claiming through him 


‘to establish that the intention of the person who paid 


the purchase-money was to benefit the person in 
whose name the sale-deed was obtained and that, 
therefore, the transaction is in the nature of an 
advancement. kL Magsupax Lan’ Vv. Ram CHANDAR- 
Raa Ricupan, (1925) A. I. R. (L.) 511 289 


aa Civil Procedure Code (Act V of 1908), O. 
XXI, r. 16—Execution of decree—Assignment in 
- writing—-Transferee, who is—Third person, whether 
can claim to be the real transferee—Procedure. 
See O. P. C., 1908; O. XXI, r. 16 409 


- Purchase by husband in name of wife—Pre- 
sumption—Marriage setilement, oral, whether can be 
‘proved—Duty of Court. 

A purchase in India by a native of India of pro- 
sate in India in the name of his wife unexplained by 





` Sther-proof or admitted facts must be regarded asa 


benami transaction by which the beneficial interest 
imthe property is in the husband, although the 
ostensible title isin the wife: Therule of the Law 
of England that such a purchase by a husband in 
England is to be assumed tobe a purchase for the 
advancement of the wife does not apply in India. 

It cannot belaid down as a proposition oflaw that an 
oral ante-nuptial agreement may not be proved in 
an Indian case, but it would be unwise of a Judge to 
act in a disputed Indian case upon oral evidence 
that there had been an ante-nuptial agreemant which 
wceuld in fact be a marriage settlement unless there 
was contemporaneous written evidencs to corroborate 
P C Sura LAKSHMAYYA CHETTY 2, 
KopanparaMa PILLAI 23 A. L. J: 662; 49 M. L. J. 109; 
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but comes directly within the meaning of benami 
transactions properly so-called. oo 

An intention to transfer a legal title to the trans- 
feree would be sufficient to transform what would 
otherwise be a sham transaction into a benami trans- 
action properly so-called. . WE 

If a sale-deed is got up to fight certain third parties 
the intention to be drawn from the transaction is 
irresistable that the legal title at any rate was intend- 
ed to be passed by the transaction from the transferor 


‘tothe transferee, since otherwise the very object of 


(1925) A. L R. (P. C.) 181; 420. L. J. 8:27 Bom. L. 


R. 1076; 29 C.. W. N. 1113; 48 M. 605 327 


Benamildar and real owner—Right of suit—No- 

minal and henami transaction, difference’ between— 
- Intention to transfer-~Test-—Will, suit based on— 
- Secondary evidence, when admissible. 


f 
A benamidar can maintain a suit in his own name 
at any rate against all persons except the person 


5 beneficially entitled. 


- The essence of a sham transaction is that though a 
deed of transfer is brought into existence, no title of 
any kind either legal or beneficial is intended to be 
passed thereby to any person whatsoever, that is, the 
deed of transfer is not intended to effect any transfer 
of property. The difference between sham and 
benami transactions is one of intention. If the deed 
of transfer is made with theentention of placing the 
property in the name of the third person, the ‘inten- 
tion-elearly amounts to a transfer.of the legal title and 
such transaction cannot be called a sham transaction ; 

$ 


. 


the transfer would fail. 

If a plaintiff comes into Court setting up a Will and 
claiming certain properties onthe ground of the 
dispositions contained therein, he is “bound to take all ` 
steps necessary for the production of the Will and it is 
only ifand when he satisfies the Court about his 
efforts to get the original of the Will produced, that he 
can be allowed to adduce secondary evidence especial- 
jy oral evidence with regard to the contents of the 
document. M RANGAPPA NAYAKAN v. KanGaswaMl . 
Nayakan, (1925) A. I.R. (M.) 1005 249 


Bengal Land Revenue Sales Act (XI of 1859), 
ss. 2,3, 6, 7-—-Notice under s. 7, contents of—Date 
‘to be mentioned—Amount of arrears, whether must. be 
mentioned-—Sale, when can take place—A pplication 
to set aside sale-—-Burden of proof. a 


Once a sale has taken place under the Bengal 
Land Revénue Sales Act it is for the person who chal- , 
lenges the validity of the sale to show that there was~ 
no jurisdiction in the Collector to put up the property 
for sale. 

In a notice under s.7 of the Bengal Land Revenue 
Sales Act it is necessary for the Collector to mention 
the last date fixed for payment of Government revenue 
under s. 3 of the Act. It is not necessary for him 
to state the date on which the Government revenus 
should have been paid according to the Settlement 
and kistbandi of the mahal. i r 

Government revenue is not in arrear until the first 
of the month following the date- on whieh the 
Government revenue should be paid according to 
the original kistbandi and the Collector has no power 
to put up the estate for sale until the expiry of the 
latest date tixed for payment of Government revenue 
after the estate is in arrear. For instance, if the 
revenue is payable in the month of March according 
to the original kistbandi then the. estate is not. in 
arrear until the first of April and the: Oollector has 
no jurisdiction to putup the estate for sale until the 
expiry of the next latest date fixed for payment after 
the first of April. a 

Section 6 of the Bengal Land: Revenue Sales Act does 
not require the Collector.to mention the amount of 

the arrears for which the property is put -up for sale. ` 
Pat Suray NARAYAN CHAUDHURY V. SARASWARI BAHU- 
RJA, 3 Par. L. R, 237; 6 P. L. T. 738 485 


——— ss, 10 tœ 14, 33—Land Registration Act 

(VII B.C. of 1876), & 70--Separate account, whe- 
ther can be opened at atime when residuary share 
is in arrears—Sale for arrears of revenue, when 
ai take place—Hatent of share to. be sold-—Irregu- 
arity. é . 


The threé kinds of objections specified in s. 12 of the 
Bengal Land Revenue Salesgict are the omly objections 
that can be t®ken to the only statements that ‘an 
application for the opéning of a separate account is to 


. 
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contain. If no such objection is made the Collector is 
bound to open a separate account whether the share 
from which the separate account is to be opened is in 
arrears or not at the time. 
There is no special procedure appointed by the Bengal 
“Land Revenue Sales Act for dealing with the gase 
“where at the time of the opening of a separate account 
“the residuary share isin arrears, possibly because it 
, was not contemplated that there should be arrears, or 
‘because the security of the revenue is not affected by, 
the opening of a separate account. There is no author- 
ity in the Act for apportioning the arrears in such 
Ja case, whether after taking an account or merely 
according to the ratio between the Government 
.Tevenue assessed on the separate account and that 
remaining to be assessed on the .residuary share. 
, In- the case of arrears of revenue all that the 
Collector has to do is to look at the separate accounts 
as they stand and if he finds that any'separate account 
is not in arrear he is not entitled to sell that share; he 
ean only sell the share from which according to the 
separate account an arrear of revenue is due. 
The Collector is not permitted to sell a share merely 
. because that share is in arrears; he can only sell if the 
‘estate is in general arrears. It must be shown, there- 
fore; that the estate as a whole is in arrears and liable 
to sale; and the date on which this, liability to sale 
arises is the date which will fix the extent of the 
residuary share of the estate to be put up for sale if it 
is that sharé whichis in arrears. - « « s 
The Bengal Land Revenue Sales Act contemplates 
that an estate in arrears should be sold as soon as possi- 
ble after the liability to sale has arisen by failure to pay 
the arrears on the latest date of payment; and where an 
estate is put up for sale on a particular date it must be 
presumed that it did not become liable to sale before 
that date. 
Where a residuary share becomes liable to sale on 
account of arrears of land revenue after the date of the 
“ opening of certain separate accounts out of that share, 
`. the extent of the share which can be sold is that which 
‘existed on the date when the liability to sale arose 


and not that which existed at the date on which the 


arrears began to accrue. 

Where the Collector has jurisdiction to sell an 
estate for arrears of revenue, the remedy for any 
irregularity in the exercise of the jurisdiction is pro- 
. vided bys. 33 of the Bengal Revenue Sales Act, but 
an irregularity in the exercise of the jurisdiction 
.cannot take the sale outside the Act. Pat MADAN 
Monan Lat v. ABDUL Razaque Kuan,3 Pat. L. R. 66; 
4 Pat. 1;6 P. L. T. 713 465 


Bengal Municipal Act (ili of 1884), s. 202— 
Order under section, whether can , be based on report 
of Subordinate Officer—Opportunity to parties of 
being heard, absence of---Order, legality of—Revi- 

~ sion, whether lies, . 


An order passed bya District Magistrate under 
s. 202 of the Bengal Municipal Act is an order passed 
in a judicial proceeding and thé High Court has power 
t6 revise the order. 

A Magistrate exercising his powers under s.-202 of 
the Bengal Municipal Act is not engaged in a criminal 
prcee and can base his order upon a report made 

y a Subordinate Officer, Í 

Before passing an order under s. 202 of the Bengal 
Muni¢ipal Act a Magistrate must give the farties 
_ concerned an opportunity of beifg heard, and an order 
passed under the, section without such opportunity 

< ; 
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being given is liable tobe set aside in revision. 
NABADWIP MUNICIPALITY Vv. PURNA CHANDRA 
29 ©. W.N. 817; 410. L, J. 611; ÎI925) A. 
934; 52 Q. 670 


Bengal Tenancy Act (VIII of 1885), s. 7 (2)—En- 
hancement of rent—Landlord, what must prove—Cus- 
tomary rate, failure to prove, effect of. 

In order to claim benefit of s.7 (2), Bengal Ten- 
ancy Act, the landlord must prove that there is no cus- 
tomary rate of rent and if he asserts that there is such 
a customary rate but fails to prove it, he is not entitled 
to ask the Court to determine a fair and equitable rent. 
C SATINDRA Monan Tagore v. Bama- SUNDARI DEYI 

b . 512 

277 


ss, 46, 111—-Necord of Rights, preparation 
of-—Hyjectment suit, whether maintainable— Entera 
tain’, meaning of. 

“A suit under s. 46, Bengal Tenancy Act, is not 
merely a suit for ejectment, in the sense of ejecting 
a trespasser, but it involves a *determination by the 
Court of the class of tenant and alse the fixing of a 
fair and equitable rent. Such a suit comes under the 
express words of s. lil of the Act and cannot be 
maintained after a declaration for the preparation ofa 
Record of Rights has been made. 

The words “entertain a suit or application” in 
s. 111, Bengal Tenancy Act, merely mean the con- 
sideration of a suit or application, and are equally 
applicable to a suit or application instituted before 
the declaration and after. G Kanak Kanti Roy Cuov- 
DHURY V, SRISHTIDAR MONDAL 670 


S, 50—Iixity of rent, presumption of— 


S. 30. See LANDLORD AND TENANT 


Kabuliyat providing for excess rent for excess area, ° 


effect of—Presumption, rebuttal of—Question of 

fact—Second appeal. 

The question whether a stipulation in a kabuliyat 
relating to a tenancy isoris not sufficient to rebut 
the presumption raised under s. 50 of the Bengal 
Tenancy Act, is for a Court of fact and is not pro- 
perly a question for a Court of second appeal. 

A stipulation in a kabuliyat by a tenant to pay 
rent atthe prevailing: rate for excess land found in 
his possession is perfectly consistent with s. 50, 
Bengal Tenancy Act, and cannot in any sense be said 
to rebut the presumption as to fixity ofrent raised 
thereunder. 

Obiter.—-Under cl. (1) of s. 50, Bengal Tenancy Act, 
if the rent of a holding has not in fact been changed 
since the time of the Permanent Settlement, then it is 
not liable to be increased. The mere fact that in an 
instrument executed 40 or 50 years later the rent ig 
expressed to be variable will by itself make no 
difference. CO Satixnpra MOHUN TAGORE v. KAMARADDI 
Mit . 584 
— S. 50— Landlord and tenant—Suit for en- 

hancement— Tenure created since Permanent Settle- 

ment—Fixity of rent—Presumption, absence of— 
. Contract, whether can be proved. 

Where in answer to a suit for enhancement of 

rent, the defendants plead that the jama is mourusi 





- mokarrari and that, therefore, there can be no enhance- 


ment, a finding that the jama was created after the 
Permanent Settlement and that consequently no 
presumption ariges under s. 50 of the Bengal 
Tenancy Act is not enough to dispose of the defence, 
Notwithstanding such a finding, it is gpen to,the 


defendants to establish on the evidence that there’ 


a) . 
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wasa contract that the rent of the tenure should not 
be enhanced. C,Gop: Monax Mazunna v. NAWAB BAHA- 
DUR OF MURSHIDABAD, 29 C. W. N. 723; (1925) A. IR. 
(©.) 954 433 
ss. 52,158, 188-—Suit for assessment of 
fair and equitable rent in respect of lands not form- 
ing part of original holding, nature of—Suit by co- 
sharzr landlords, maintainability of—Assessment, 
applicability of, to rent in respect of past years. 

Sections 52 and 188 of the Bengal Tenancy Act are 
applicable where the plaintiff contends that there has 
been an addition to the original holding. To a suit 
for the assessment of rent in respect of lands which 
did not form part of the originat holdings these 
sections have no application. 

The right to sue for assessment of fair and equitable 
rent is a right given by the general law. Section 52 of 
the Bengal Tenancy Actapplies only to cases where 
the area of a tenure or holding has increased while 
s. 158 (i) (7) of the Act refers to a determination of the 
- existing rent. Where assessment is applied for in 

respect of lands forming separate holdings under 
separate agreements in respect of which there is no 
existing rent, neither of these sections is applicable. 

Under the general law a suit by a co-sharer landlord 
for an assessment of the rent ofa tenant’s holding ia 
not maintainable where the other co-sharers have not 
been made parties to the suit either as plaintiffs or 
as defendants. As ina partition suit, so in a suit for 
assessment, all the interested persons must be made 
parties to the suit. 

“A suit for-the determination of a fair and equitable 

rent proceeds on the assumption that no rent has 
hitherto been paid by the tenant and where the land- 
lord claims arrears of rent in respect of past years for 
which rent has already accrued due,a suit for deter- 
mination of fair and equitable rent does not lie. The 
assessment made in a suit for the determination of fair 
and equitable rent can only have reference to future 
years. Pat Partas Manton v. WAZIRUNNISA, (1925) 
Pat. 125: 6 P. L. T. 867; (1925) A. I R. (Pat) 559; 4 Pat. 
604 687 





ss, 52,188—Rent suit by co-sharer landlord 
batement of vent, question of, whether can be rais- 
ed. 

In a suit for the recovery ofrent by a co-sharer 
landlord who, under an arrangement between him- 
self, his co-sharers and the tenants, is entitled to collect 
his share of the rent separately, the tenants are 
entitled toraise the question of abatement of rent, 
Inasmuch as such a suit is not one for rent under the 
Bengal Tenancy Act, but in fact a suit for money and 
the decree that would be obtained would be merely a 
money-decree in which the right, title and interest only 
of the judgment-debtor might be brought to sale and 
consequently neither the provisions of s. 188 nor of 
s. 52 of the Bengal Tenancy Act are applicable to the 
suit. C Sıva Das DUTTA v. BIRENDRA KRISHNA DUTTA, 
410. L.J. 330; (1825) A. I. R. (CO) 783 654 
s, 67—Landlord and tenant—-Bhaoli hold- 

ing—Arrears of rent—Interest, whether can be 

claimed— Dahiyak, claim for~-Finding that dahiyak 
is not illegal cess - Appeal, second—Finding, whe- 
ther can be challenged. 

An entry in the “Record of Rights described the 
landlord's claim on account of daliyak as an abwab. 
The lower Appellate Court looked at the zemindari 
ceilectionse papers for many years and came to con- 


clusion that the charge on account of dahiyak was not 
é 2 i 
Ta 
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an illegal cass within the meaning of the Bengal 
Tenancy Act : l 

Held, that the finding of the lower Appellate Court 
was one of fact based on evidence and could not be 
challenged in second appeal. 

JVhore in the case of a bhaoli holdings there is no 
evidence that the rent is payable quartefly, interest 
under s. 67 of the Bengal Tenancy Act is not charge- 
able on arrears of rent. Pat Gonna SINGH v. Jrram 
395 

8. 105-—Tank, lease of-——Assessment of rent. 

A tank can be leased for agricultural purposes, e.g., 
for irrigating adjacent lands or watering the cattle 
used for cultivation. A tank so leased can be assessed 
to rent under s. 105, Bengal Tenancy. Act. © Satrxprs 
MOHUN Tagore v, RAM Sonpar Das §34 


ss. 108, 109-- Application. for settlement of 
rent-—Withdrawal of application with leave to bring 
fresh suit, effect of —Suit, whether maintainable. 
Held, by the majority (Suhrawardy, J. dissenting), 
that when an application under s. 105 of the Bengal 
Tenancy Act for ths settlement of rent is withdrawn 
with liberty to hring a fresh suit, a suit for enhance- 
ment of rent is barred by the provisions of s. 109 of 
the Bengal Tenancy Act. O Becuarass CHOUDHURI v. 
Perran CHANDRA Cuattergsy, 41 C. L. J. 456; 29 0. W. N. 
155; (1925) A. I. R. (C.) 845 637 


~~ S. 116 — Landlord and tenant—Lease for term 
of years—Raiyat holding under lessee, position of 

—Occupancy rightss whether can be acquired— 

Ejectmeni—Notice, whether necessary. 

Semtle:-—A erson holding under a lease for a 
term of years cannot make any contracts of tenancy 
with raiyats except contracts for a term not exceed- 
ing the period of his lease. A raiyat holding under 
such a person without any lease must be presumed 
to be in possession for successive terms of one year 
under an oral lease. Such a raiyat cannot aequire 
occupancy rights under s. 116 of the Bengal Tenancy 
Act, nor can he claim the rights of a non-occupancy 
raiyat under any part of the Act. Thespecial Law 
of Limitation laid down in Sch. III of the Bengal 
Tenancy Act is not applicable to the case of such a 
raiyatand he is liable to ejectment as a trespasser 
at the instance of the proprietor on the expiry of 
the tenancy of his lessor with which his own is co- 
Pat CUHANOHAL Manton y. BHAGWAN GIR 

874 








S. 148-A—Decree for arrears of rent ob- 
iained against some tenants only—Decree, nature 
of—Execution of decree—Sale—Auction-purchaser, 
rights of. oo 
A decree obtained by a landlord for arrears of 
rent in respect of a holding which is not transfer- 
able without the permission of the landlord, against 
some only of the tenants of the holding, witho ut 
impleading the legal representatives of a deceased 
tenant as parties to the suit, is not a rent-decree 
within the meaning pf s 148-A of the Bengal 
Tenancy’ Act and in executign of such a decree anly 
the right, title and interest of the judgment-debtora 
can be sold. The auction-purchaser at a sale in exe- 
cution of such a decree doss not become a purchaser 
of the entire holding. Pat RAMJAS PANDEY v. Awavg 
MAATON 830 
— S. 153—Rent-deeree— Executicn proceedings 

—Special Judge, order of—Apreal, if liese 

No appeal lies wnder s. 153, Bengal Tenancy Act 
against an ordcr yassed by a Special Judge cu an 


+ 
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application to set aside a sale held in execution of a 
rent-decree for an amount not exceeding Rs. 50, on the 
ground of irregularity and fraud. © SHASHI KANTA 
AcHARJYA BAHADUR v. MANU SHEIKH 667 


+——— SS. 158, 50, 52, 105, 107, 157,29— 
‘ Civil Procedure Code (Act V of 1908), s. 9, O. XXII, 
r.4—Landlord and tenant—Landlord's right to re- 
cover fair and equitable rent—Suwit to enforce rights, 


nature of - Jurisdiction of Civil Courts—Co-sharer, 


landlord, whether cam maintain suit. 

Olause (d) of s. 158 of the Bengal Tenancy Act 
entitles a Court to determine the rent payable by the 
tenant at the time of the application. and there is no 
reason why this should be restricted to cases where 
the rate of rent has already been ascertained. If the 
contract is that the tenant shall pay a fair and 
equitable rent, then that isthe existing rent payable 
and it is the business of the-Court to ascertain it. 

An application under s. 158 of the Bengal Tenancy 
Act must ba made by the whole body of landlords. 

Section 24 of the Bengal Tenancy Act directs that 
an occupancy raiyat shall pay for his holding at a 
fair and equitable rate. If a rent is fixed by the 
demise, that rent is presumed to be “fair and 
equitable.” If no rent has been fixed, then the tenant 
is under a liability arising out of his contract, to 
pay such rent as the Court may deem to be fair 
and equitable. 

The jurisdiction for assessing a fair.rent where no 
rent has at any time previousfy been assessed is not 
confined to that conferred by ss.50, 105,157 and 158 
and similar sections of the Bengal Tenancy Act. 

A landlord’s right to recover fair and equitable rent 
on the basis of the contract of tenancy can be enforced 
in the ordinary Civil Courts under the provisions of 
s.9ofthe O. P. C. Such a suit is maintainable at 
the instance of a co-sharer landlord with regard to 
his share of the rent and it is not necessary that the 
whole body of the landlords should join as plaintiffs. 

In general, where the relationship of landlord and 
tenant exists without any arrangement for the pay- 
ment of rent properly so-called there is always an 
implied contract on the part ofa tenant to compensate 
the landlord for use and occupation of the land. In 
Bengal and Behar the conditions are special and the 


law in such a case implies a contract to pay not. 


compensation but rent. Pat RAMGOBIND BINGH v. 
SHASHI SEKHAR PRASAD SINGH, (1925) Pat. 153; (1925) A. 
I. R. (Pat.) 517 959 


S. 174—Application to set aside sale-—Money 
deposited on separate chalans in favour of decree- 
holder and auction-purchaser—Money not properly 
distributed between decree-holder and auction-~pur- 
chaser, effect of—Sale set aside—Appeal, whether 
lies—Revision—Interference by High Court. 

Where asaleis set aside under the provisions of 
8.174 of the Bengal Tenancy Act no appeal lies at the 
instance ofthe auction-purchaser against an order 
setting aside the sale. e 

Where, however, an appeal is preferred against such 
order and is entsrtained by the Appellate Court and 
the order is sət aside in appeal, the High Court will 
not interfere in revision unless it is convinced that the 
order of the App2llate Court is wrong on ths merits. 

There is no rule requiring that a deposit under s. 174 
of the Rengal Tenancy Act must be made by ¢two 
siparht2 chalans in fAvour of thy dscras-holder and 
the auction-purchaser. Whera, therefore, the total 
amount of the deposit made by the judgment-debtor is 
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in accordance with the requirements of the section the 
mera fact that the deposit is made om two chalans, one 
in favour ff the decrae-holder and the other in favour 
of the auction-purchaser and that the amount de- 
posited on the chalan in favour of the decree-holder 
is slightly in excess and the amount deposited on the 
chalan in favour of the auction-purchaser is slightly 
less than the respective amounts due to the decree- 
holder and the auction-purchaser, will not affect the 
maintainability of the application to set aside the sale. 
Pat Asuarri DHIMAR v. MUHAMMAD DINDALAL 989 
s.182—Tenancy of homestead land not form- 
ing partof holding, incidents of—Dwelling house, 
erection of, by tenant, effect of —Bjectment—-Notice to 
quit. 

Where a person has gota tenancy right in home- 
stead land which is not a part of any holding of his as 
a raiyat either inthe village in which the land is® 
situated orin any other village, the provisions of 
s. 132 of the Bengal Tenancy Act are not applicable to 
the case and the incidents of the tenancy are not 
governed by the provisions of tHe Act. The tenancy 
must be considered either as a tenancy-at-will or a 
tenancy from year to year and as such is liable to be 
terminated on a proper notice to quit. The mere 
fact that the tenant has constructed a dwelling house 
on the land in dispute and has been in possession 
thereof for any length of time will not give him a title 
to remain on the land permanently as a rent-free 
tenant. Pat Harmar PRASAD SINGH v. GHARBHARAN 
Kourt, 3 Pat. L. R. 174; (1925) A. I. R. (Pat) 612 

; 553 


Berar Municipal Law, ss. 98, 116,178—Bye-laws 
requiring permission for building, whether ultra vires 
~ Test, be 
Before a rule framed by a rule-making authority is 

declared ultra vires the Court must bə satisfied not 

only that the authority had no power to act under the 

power under which it purported to act, butalso that 

it had no power at all under any law to so act. 
The bye-laws framed under s. 116 (1) of the Berar 

Municipal Act, requiring a person to obtain permis- 

sion of tha Municipality before commencing to build 

or re-build or enlarge any structure, and imposing a 

penalty for failure to obtain such permission, ure not 

ultra vires. N EMPEROR V. SHRIBALLABH, 26 Cr. L. J. 

1981 i 28 


Bombay Bhagdari and Narvadarl Act (V of 
1862), S. T—Narva land—Sale of portion for build- 
ing purposes—Remainder, whether constitutes re- 
cognized sub-division. 

Where the propristor of a recognized sub-division 
of a narva ina bhagdari village, with the permission 
of the Collector, separatesa small portion of land for 
building purposes unconnected with tha preservation 
of the homastead and salls that portion, the rest of 
th2 share retained by him constitutes a recognized 
sub-division of a narva within the maning of the 
Bombay Bhagdari and Narvadari Act and is liable to 
the process of a Civil Court. B Bat SAMJU v. LALLUBHAI 
TALSIBHAL 27 Bom. L. R. 958 1034 


Bombay District Municipalities Act (I of 1901), 
ss, 42, 54, 58---Rules framed by Losal Govern- 
ment under s. 3S, r. 3—Misapplication of Municipal 
funds, meaning of—“Primary” education, meaning 
of-—Primary schools maintained by Munjcipality.— 
Kefusal to allow inspection by Government Inspector 
—Money spent on schools, whether migupplied. , 

= 
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The word “misapplication” in s. 42 of the Bombay 
District Municipal Act means application to a purpose 
which the At neither permits nor requires. ‘The 
functions of a Municipality are either obligatory or 
discretionary, and Municipal funds must be expended 
on those functions and on no others. The obligatory 
functions are those which the Act requires, the discre- 
tionary functions are those which the Act permits. 

To establish and maintain primary schools is one of 
the obligatory functions of a Municipality which has 
been laid down by s. 54 of the Bombay District® 
Municipal Act. Therefore, money spent on the 
establishment and maintenance of primary schools is 
money applied toa purpose which the Act requires 
and cannot, therefore, be treated a$ having been mis- 
applied within the meaning of s, 42 of the Act. 

“Primary” education means education in its first 
stages and nothing more. The expression does not in 
itself connote anything inthe way of Government 
support or Government control. ° 

Rule 3 ofthe rules framed by the Local Govern- 
ment under the provisions of s.58 of the Bombay 
District Municipal Act merely prescribes the ordinary 
method: wher&by Government are enabled to satisfy 


‘themselves that a Municipality is doing its duty. In 


other words, the rule isu rule of procedure, and its 
infringement cannot in any way affect the character of 
the schools maintained by a Municipality, 

Where primary schools are established and main- 
tained by a Municipality, money spent by the Munici- 
pality on such schools is spent ona function which 
has been made obligatory: upon the Municipality by 
s. 54 of the Bombay District Municipal Act, and the 
mere fact that the Municipality refuses to have its 
schools inspected in accordance with r. 3 of the rules 
framed by the Local Government under s. 58 of the 
Act, will not make the schools any other than primary 
schools and the money spent on them would not be 
regarded as having been misapplied within the mean- 
ing of s. 42 of the Act. B SECRETARY or STATR For INDIA 
v. MANILAL Harivaubaypas BHAGAT, 27 Bom. L. R. 371; 
(1925) A. I. R. (B.) 278. 43 


ss. 54, 58—Rules framed by Local Govern- 
ment under s. 58, r. 3—Misapplication of Muni- 
cipal funds, meaning of—“Primary education", méan- 
ing of —Primary Schools maintained by Municipality 
—Refusal to allow inspection by Government In 
spector—Money spent on schools, whether mis- 
applied. See Bombay Districr MUNICIPAL Act, ree 
s. 42 - 


ss, 155, 154 (2), 107, 131, 3 (8)—Notices 
under ss. 107, 181--Service on agent—Non-compli- 
ance with notice—Prosecution of agent—Conviction, 
legality of 
Under s. 154 (2) of the Bombay District Municipal 
Act it is open to a Municipality to issue notices under 
ss. 107 and 131 of the Act to the owner of the premises 
without specifying his name, and where this is done 
and the notices are served on a person who is the owner 
of the premises, it is open to the Municipality to prose- 
eute such owner for an offence under s. 155 of the Act. 
Where, however, notices are issued to a person by name 
and are served upon another person, the latter cannot 
be prosecuted or convicted for an offence under s. 155 
merely because hè falls within the definition of an 
owner as laid down in cl. (8) of 8.3 of the Act or 
because he accepted service of the notices as agent of 





ya 
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ethe pewon to whom the notices were addressed. 


‘Sections 107'and 131 of the Bombay District Munici- 
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pal Act provide forissue of notices but non-compli- > 
ance with such notices is made punishable under 
s. 155 of the Act and a prosecution in respect of such 
non-compliance must be under the latter section and 
not under ss. 107 and 131. S HaAssoMAL M. GURBUNANI 
v. EMPEROR, 18 S. L. R. 90; 26 Cr. L. J. 1099; (1925A. 
LR. (S.) 262 : 187 


Bombay District Pollce Act (IV of 1890), ss. 11, 
St (e), 53, Sch. B—Jurizdiction of Police Oficer, 
scope of—Police Officer aiding another officer, outside 
area of jurisdiction, whether on duty—Police Officer 
-Penal Code (Act ALV of 1860), s. 888. 


For the purposes of the Bombay District Police Act 
of 1890, Police Officersof every grade are appointed to 
nn entire District in which they have to serve and are 
to be deemed to be on duty in all parts of that Dis- 
trict. Although a Police Officer may be outside the 
area of his jurisdiction, he is bound within the limits 
of the said District to aid another Police Officer when 
called on by him to do so or to keep order in streets, 
ete., as required under ss. 51 (e) and 53 of the said 
Act. 

Therefore, any person assaulting a Police Officer 
while he is engaged in discharging the duty laid on 
him as a member of-the Police foree is guilty of 
an offence under s. 333, -Penal Code. S$ KHAIRO v, 
Marperok, 26 Cr. L. J. 1071; 18 8. L. R. 221; (1925) A. 
I. R. (8.) 260 15 


Bombay Rent (War Restrictions) Act (I! of 
1918), ss. 2 (1) (a), 13—Building let to tenant— 
Portion let to sub-tenant—Standard rent, ascertain- 
ment of— Basic rent, what is—-Apportionment, whe- 
ther to be made. 


Plaintiff leased a large building to one Bat a 
certain rentand the latter sub-let a portion of the 
building tothe defendant in September 1915 -at a 
rental of Rs. 75, Bs tenancy was subsequently ter- 
minated and the defendant becamea tenant under 
the plaintiff. In proceedings under the Bombay Rent 
(War Restrictions) Act: : 

Held, that the standard rent of the portion let to 
the defendant out of the larger building must be- 
ascertained on the basic rent of Rs. 75 on which the 
premises were first let to the defendant before lst 
January 1916, and that the standard rent could not 
be ascertained by apportionment of the rent which B 
was paving tothe plaintiff on Ist January 1916. B 
DHANRAJGIRII NARASINGIRJI v, W. G.. Warp, 27 -Bom. 
L. R. 877; 49 B. 357; (1925) A. I. R. (B.) 400 886 


s. 2 (1) (b)—Transfer of Property Act (IV 
of 1882), s. 105— Easements Act (V of 1882), s. 52— 
Lease and license, distinction bletween—Right to 
use stalls and cubicles in mews on payment, nature 
of —“ Premises,” what are. : 
It is essential to the creation of a tenancy. of a 

corporeal hereditament that the tenant should. have 

the right to the exclusive possession of the premises, 

A grant under whicl? the grantee takes only the right 

to use the premises wifhout exclusive resecssicn 

operates es a license and not as lease. > -> ; 
The ordinary cece of a lcase of immovcakle pro- 

perty is ore where a defined picce cf-land or a 

defined building oryart of a building is transferred 

to the lecsee. and there can te no valid lease of an 
ama the position of which varies from time to time. 

The Bombay Rent (War Reftrictions) Act of 1918 is 
an encreacLmcent v¢cn the ordinary prceperty owner's 
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right to freedom of contract and must, therefore, be 
strictly construed. ° 3 

The definition of “premises” in s. 2 (1) (b) of the 
Bombay Rent (War Restrictions) Act of 1918 excludes 
the case of a single cubicle reserved not for the 
occupation ofa human being but for the occupation 
of a ohattel, e. g, a motor-car, at any: rate, in the 
absence of some document or reliable oral evidence 
showing that the agreement between the parties was 
otherwise, and provided thatthe owner of the pre- 
mises exercises `a general right of control over the 
premises. 

Plaintiffs were the owners of certain mews which 
provided stabling accommodation for horses in stalls 
and - loose boxes and also accommodation for car- 
riages which were kept on open spaces, no definite 
space being allotted to any particular carriage, the 
carriages being placed as they happened to come in 
on any particular day. In addition accommodation 
was provided for motor-cars in single cubicles and 
also in cubicles accommodating more cars than one 
and in open spaces. In the open spaces no particu- 
lar space was allotted to-any particular car, nor was 
any particular space reserved in the larger cubicles 
for particular cars. The key of the larger cubicles 
was kept by a supervisor employed by the plaintiffs 
and the keys of single eubicles were kept by the re- 
spective chauffeurs of the cars garaged in the cubicles. 
Defendant kept a horse in one of the gtalls and a 
carriage on the open space provided for carriages in 
the building. He also kept three cars, one on the 
open space, the second in one ef the bigger cubicles 
and the third in a single cubicle. He made certain 
payments in respect of the use of the stall, open 
spaces and cubicles. The plaintiffs exercised general 
control over the premises and carried out the neces- 
sary repairs, ete.: 

Held, (1) that the right ‘acquired by the ‘defendant 
on payment to the use of the stall, open spaces and 
cubicles was in the nature of a license and did not 
create the relationship of landlord and tenant be- 
tween the plaintiffs and the defendant; - 

(2) that the stall, open spaces and cubicles did not 
fall within the definition of “premises” contained in 
s.2(1), (b) of the Bombay Rent (War Restrictions) 
Act of 1918 and consequently the Act was not appli- 
cable eo them. B Tre INDIAN Horers Gompany v. 
Puiroz SORARIT, 25 Bom. L. R. 84; (1923) A. L R. a 
226 


Buddhist Law, Burmese—Divorce on ground of 
desertion—Hqual wives—Partition—Wife obtaining 
divorce, share of. 


Defendant's wife quarrelled with him and left him. A 
few months later he asked for the plaintiff in marriage, 
representing falsely that he had divorced his first wife. 
He married the plaintiff and took her to live with 
him in his mother’s house where he had lived with his 
first wife. Subsequently he left the plaintiff and went 
to live with his first wife., Plaintiff thereupon brought 
a suit for divorce on the ground of desertion and for 

_partition and possession of the property of the 
rarriage: 
` Held, (1) that the plaintiff and the first wife of 
the defendant were wives on an equal footing and 
that the plaintiff was not a “lesser wife”; 

(2) that the defendant deserted the plaintiff end 
that the plaintiff was, therefore, entitled to divorce 
on the ground of desertion and to partition and 
possession of two-thirds of the immoveable property 
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and two-thirds of the jointly acquired property, 
having regal to the fact that the defendant's first 
wife was alive. R Maung Po Nvunv Mea Saw Try, 
4 Bur. L. J. 42; 3 R. 160; (1925) A. I. R. (R.) 242 402 
Property transferred to, children of 
first marriage on second marriage—Transfer, nature 
of—KRegistered deed—Whether necessary. 

On asecend marriage itis open to a Burmese 
Buddhist father to satisfy the claims of his children by 
the first marriage at once by transferring a portion of 
his property to them and such transferis not in the 
nature of a gift butis by way of partition and no 
registered deed is pecessary to carry the transfer into 
effect. R Ma Hray v. U Tua Hring, (1924) A.I R. (R) 
184; 2 R. 649 66 


amme Succession—Iather’s younger sister, 
whether to be preferred to mother's sister's son, 
Under the Burmese Buddhist Law a father’s younger 
sister is a preferential heir.as against a mother's 
sister's son and is consequently entitled to Letters. 
of Administration in preference t8 the latter, RU 
Pre Gyrv, U Pyro, 4 Bur..L. J. 88; (1935) A. I. R. (RJ 
235; 3 R. 271 657 


Bundelkhand Land Allenation Act (H of 1903), 
ss. 9 (3), 16—Mortgage—Land protected under the 
Act- -Mortgage-decree—Reference to Collector, whe- 
taer can be made. 

It is advisable that Original Courts, when they find 
that a mortgage has been made which is ordinarily 
enforceable but which covers property situated within 
Bundelkhand which cannot be sold, should take action 
under s. 9 (3) of the Bundelkhand Land Alienation 
Act before passing a mortgage-decree, and should not 
wait-to take action under the section till the decree 
has been passed. There is nothing, however, in the 
wording of the section to support the contention that 
the provisions of the section can take effect only before 
a decree is passed and not afterwards. A BisHNATH 
SINGH v. BASDEO SINGH, L. R. 6 A. 453; C.v.; 23 A, L. 


J. 927 . 484 
Burden of proof—Ejectment suit. See Custom 





— Unregistered document —Iexecution proved or 
admitted —- Consideration —Burden of proof. See 
livipence Acr, 1872, s. 102 301 


Calcutta High Court Original Side Rules—Saie 
of property pending dispute, method of. p 
On the Original Side of the Calcutta High Court 
when it appears that a property will have to be sold 
eventually, such property is frequently sold under 
conditions which may promptly secure the best 
possible price entirely without prejudice to all rights 
and contentions of the parties of any kind whatsoever, 
the object being to obtain the best value for the pro- 
perty when conditions are most favourable and to 
allow such contentions as may be raised to be argued 
C HUKUMCHAND KASLIWAL v. 
RADHAKISSEN CHAMARIA, 29 C. W. N., 715; (1925) A, 1. 
R. (C,) 916 754 


Calcutta Rent Act (HI of 1920), s. 11—Lease, ex- 
piry of ~T'nant holding over—Refusal of landlord 
to accept vent—Deposit in Controller's Office—Period 
during which deposit may bè made—Breach of 
covenant by tenanteat time of giving up possession— 
Tenant, whether disentitled to protection of Act. 
Under a certain lease the rent became dae on the 

5th of each month succeeding that forewhich it was 

payable. The landlord refused te accept the rente 
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The Rent Controller’s Office was closed from the 


e 19th up to the 22nd. On the 23rd defendant, who 


was the tenant, presented a petition anĝ obtained 
an order from the Rent Controller for the receipt of 
the amount of rent together with the requisite 10 
per cent. The defendant was not able to pay the 
money to the cashier on that date owing to the 
large number of people who were waiting, to make 
ayments and the money was paid into the Control- 
er's Office on the 24th: 

Held, that under the circumstances the deposit 
had been made in accordance with the provisions of 
sub-s. (4) of s. 11 of the Calcutta Rent Act. 

The fact that a tenant commit a breach of a 
covenant when he gives up possession of the pre- 
mises is not sufficient to disentitle him 
from the protection afforded by the provisions of the 
Calcutta Rent Act during the whole of the period 
during which he has been holding over after the 
date of the expiry of his lease. © G. M. Hay v. Bono- 
MALI MuLLICK, 29 O. W. N. 636; (1925) A. L R. E 
Cattle Trespags Act (I of 1871), s. 14. See Or. 

P. C., 1698, s. 197 517 


C. P. Municipalities Act (|| of 1922), s. 12 (1) 
(a), scope of—Joint Hindu family—Separate income 
of member up to requisite amount—Member, whether 
entitled to vote. 

nder s. 12(1) (a) of the O. P. Municipalities Act, 
every: member of a joint Hindu family is entitled to 

a vote provided he ig in receipt of an income of 

not less than Rs. 120 per year or such other less 

sum as may be prescribed under the rules made there- 
under irrespective of the fact that he pays the income 
to th® manager for being thrown into the common, 
stock. The manager alone is entitled to a vote if the 
total income of the entire joint family aggregates to 
the amount prescribed under the Act or the rules 
made thereunder, but the income of individual mem- 
bers falls short of that amount. N SECRETARY AND PRE- 
SIDENT, MUNICIPAL COMMITTEE, NAGPUR v. Devipas 480 


C. P. Tenancy Act (I of 1920), ss, 100, 105, Sch. 
“Il, Arts. 5, 9—Lease of sir land—Subsequent sale of 
proprietary rights— Assignment of rights of lessee in 
favour of purchaser of proprietary rights--Occu- 
pancy rights, creation of—Sutt to recover possession 
by occupancy tenant on expiry of period of lease- - 

Limitation -- Jurisdiction of Civil Courts. 

Plaintiff, who was the owner of a certain area of sir 
land, gave a lease of the cultivating rights therein to 
one N for twenty years. During the term of that lease 
the defendant purchased from the plaintiff the pro- 
prietary rights in the land without the cultivating 
rights in the sir, and he subsequently obtained an 
assignment of the remnant of the rights of N in the 
lease. Within two years of the expiry of the period of 
the lease plaintif sued to recover possession of the 
land from the defendant on the ground that she was 
oo to possession as an occupancy tenant in the 


and: 

Held, (1) that when the defendant purchased the 
proprietary rights the plaintif became an occupancy 
tenant and N became a lessee of the plaintiff: 

(2) that by the assignment of N’s rights in favour of 
the defendant the latter became the lessee of the oceu- 
pancy rights under the plaintiff; 

(3) thateon the expiry of the pericd of the lease the 
plaintif was entitled to resume possession of the land 
& oceupancy® tenant, and that her suit having been 
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brought within two years of the expiry of the period 
of the lease, it was not barred by time; 
(4) that the suit was triable ty a Civil Court. , 
Section 100 of the G. P. Tenancy Act I of 1920, pro- 
vides only a substitute in the case of a tenant for g 
suft under s. 9 of the Specific Relief Act, that is to say, 
it provides an alternative remedy which the tenant | 
may pursue ornot at his option. In an application 
under that section the Revenue Officer, like the Civil 
«Court ina suit under s. 9of the Specific Relief Act, 
does not go into the questions of title and all that he is 
empowered to determine isthe right to immediate 
possession. N D. B. BALLABHDAS v, Puna Bal 126 


Charge. See Cr. P. C., 1898, ss. 227, 237 1 


Chota Nagpur Landlord and Tenant Proce- 
dure Act (lof 1879), s. 10 (b)—Chota Nagpur 
Tenancy (Amendment) Act (V of 1908), s. 5—Land- 
lord and tenant— Transfer by raiyat, validity of — 
Transfer, invalid-—-Title to holding, whether affected 
—Encumbrance created by tenant—Surrender, valid- 
aty of. 

A transfer by a raiyat falling within the purview of 
s. 10 (b) of the Chota Nagpur Landlord and Tenant 
Procedure Act of 1879 effected between the Ist day 
of January 1903 and the 4th day of November 1903, 
the latter date being the date on which the section was 
introduced into the Act by s. of the Chota Nagpur 
Tenancy (Amandment) Act, 1903, comes within the 
operation of the section and is invalid, 

Where a. raiyat makes a transfer of his holding 
which is invalid under the provisions of s. 10 (b) of 
the Chota Nagpur Landlord and Tenant Procedure 
Act of 1879, the title remains in the tenant himself or 
after his death in his heirs. 

A tenant who has created an encumbrance upon the 
holding is not prevented from making a surrender of 
the holding. Pat Pratap Upar NATH Sant DEO v. 
MAHARIR Sanu, 6 P. L. T. 500 1032 
Chota Nagpur Tenancy (Amendment) Act (V 

of 1903),s.5. See CHOTA NAGPUR LANDLORD AND 

TENANT PROCEDURE Acr, 1879, s. 10 (b) 1032 


City of Bombay Police Act (IV of 1902), s. 70— 
Accused persons arrested in Native State and handed 
over to Bombay Police—Investigation not complete— 
Remand to Police custody—Jurisdiction of Bresi- 
dency Afagistrate. : 

Accused, who were residents of Indore State, com- 
mitted certain offences in Bombay. “The Bombay 
Police applied to a Presidency Magistrate in Bombay 
to make a requisition for the surrender of the accus- 
ed by the Indore State, and for that purpose certain 
information was supplied to the Magistrate by the 
Police. The requisition was made and the accused 
were arrested by the Indore Police and were handed 
over to an Inspector of the Bombay Police by whom 
they were brought down to Bombay and were 
immediately taken before the Magistrate who 
had made the requisition. „On an application by 
the Police under s, 70 of the City of Bombay Police 
Act, the Magistrate remanded the accused to Police 
custody under that section: 

Held, that the accused were brought to Bombay 
in Police custody and that the investigation not 
being complete* the Magistrate had jurisdicticn to 
make the order of remand mgar s. 70 of thẹ Çity of 
Bombay Police Acte B P. B. FONDE v. EMPERCR, 27 
Bom. L. R. 612; 49 B. 623; (1925) A. I. R. (B.) 387; 26 
Or, L. J. 1181 605 


vd. 88] 


Civi} Procedure Code (Act V of 1908), 
See BENGAL Tenancy Act, 1885, s. 158 


m §§, 9, 92, See RELIGIOUS ENDOWMENTS Act, 
_ 1863, s. 14 1035 
- $.10—Stay of suit--“Matter in issue”, mean- 

ing of Issue common to both suits, whether suficient. 

Under s. 10 of the C. P. C. itis necessary that the 
matter must-be ` directly and substantially in issue in 
both the suits. The expression “matter in issue” in 
the section has reference tothe entire subject in con- 
troversy between the parties. It is not enough that 
the main question involved in both the suits should be 
the same. 

The real intention ofthe Legislature in framing s. 10 
of the C. P. O. was merely to prevent a later suit 
relating to the same subject-matter being triéd before 
an earlier suit relating to the same subject-matter is 
tried and disposed of. M NARIKKOTE KuUNNAMANGALATH 
v, Paruua KALLOOR Koman Narr, 48 M. L. J. 251; (1925) 
A. I. R. (M.) 574 421 
nee S 11—Agra Tenancy Act (II of 1901), s. 161 

—Suit for determination of rent in Revenue Court 

-Finding that defendants held under a third peison 

and notunder plaintiff---Suit against third person 

or recovery of possession-—Res judicata. 

laintiff brought a suit in the Revenue Court for 
the determination ofthe amount of rent to be paid 
by certain persons on the allegation that they were 
ex-proprietary tenants under the plaintiff. The 
defence was that they did not hold under the plaintiff 
but under one S. who was a perpetual lessee of 
the land from the plaintiff. S. was impleaded as a 
party to the suit and the Court arrived at the 
finding that the defendants held under S. and not 
under the plaintiff. In a subsequent suit in the 
Civil Court by the plaintiff to recover possession of 
the land from S. on the allegation that 9. was a 
benamidar for the plaintiff and that the real lessee 
was the plaintiff himself : 

Held, that the question whether S, was the benami- 
dar of the plaintiff had not been decided by the 
Revenue Court in the previous suit and that the 
decision of the Revenue Court did not operate as 
yes judicata between the parties. A SHANKAR Kunst 

. MOGIM ALI KHAN ` 927 


e §, 11, O. XXI r. 66—Execution of deeree—~ 
Sale proclamation—Order setiling particulars—Res 
judicata. 

In cases where the principle of res judicata is 
applicable it is the final order which operates as a 
har, and not tHe reasons given for the final order. 

An order of an Execution Court determining any 
of the particulars to be stated in the sale proclama- 
tion under O. XXI, r. 66 of the ©. P. C. is not a final 
order and the parties are at liberty to re-open the 
question in a subsequent proceeding. Such an order 
does not operate as ves judicata ina subsequent pro- 
ceeding. Pat. Mounir NARAIN Juav, THAKAN JHA, 3 
Pat. L R,118; (1925) Pat. 189; (1925) A. 1. R. (Pat) 500; 
4 Pat, 731 ` e 332 
~~ en §, 11—Official Assignee, whether legal repre- 

sentative of insolvent—Small cause suit~—Order in 

execution on Original Side—~ Subsequent suit on title 

—Res judicata. 

The Official Assignee does for certain purposes re- 
present the insolvent, but he has other capacities such 
as the representative of the body of cfeditors; and in 
each eale in order éo determine what partictlar 
character he holds regard must Be had to the cir- 
cumstances. Jf ina case heis litigating under the 
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same title under which the insolvent. had previously 
litigated, hẹ may be held to be the légal representa- 
tive of the insolvent and the decision in the previous 
case would operate as res judicata against him. 

But where in a suit the Official Assignee claims 
certain properties as belonging tothe insolvent and, 
therefore, available for the benefit of all the creditors, 
he cannot be deemed to claim under or be litigating 
under the same title as the insolvent. 

Therefore, an orderin execution proceedings that 
certain properties are liable to be attached in execu- 
tion of a decree against the judgment-debtor is not 
res judicata in oy later suit in which the Official 
Assignee claims the properties on behalf of the credi- 
tors of the judgment-debtor since adjudged an in- 
solvent. 

An order in execution proceedings on the Original 
Side in a small cause suit cannot operate as res 
judicata in a later suiton title on the regular side. 
M OFFICIAL Assicner, MADRAS vt . AIYU  DIKsHITHAR, 
48 M. L.J. 530; (1925) A.I R. (MJ) 6&8 85 
———— S, 11--Point left undecided, whether can be 

raised ina subsequent suit—Res juditata. 

Where a point is expressly left undecided by the 
Courtin a suit it is open to the parties to agitate it 
in a subsequent suit. A Siram LALU, RADHA BALLABH, 
L. R. 6 A. 547 Civ.; 23 A. L. v. 950 822 

s. 11 —Res judicata between co-defendants— 

Conditions necessary for application of rule. 

In order that a decision might operate as res judicata 
between co-defendants there must have been a conflict 
of interests between the co-defendants and it must 
have been necessary for the decision of the suit for 
the Court to decide the question on which they are 
at issue. Jf the issue was one the decision of which 
was sufficient for the decision of the suit, and the 
issue was raised and the suit was actually in fact 
decided upon it, then, if that issue was one which 
was raised not only between the plaintiff and the 
defendants but between the co-defendants as well the 
rule of res judicata applies between the co-defendants, 

Plaintiff purchased certain property from the defend- 
ant. Defendant's son brought a suit toset aside 
the saleon the ground that the sale was without con- 
sideration and that there was no legal necessity for 
it. Both the plaintiff andthe defendant were made 
parties to the suit, and the suit was decreed ex parte 
on the finding that there was no consideration and 
consequently no legal necessity for the sale. Plaintiff 
then filed the present suit to recover from the defend- 
ant the alleged consideration for the sale-deed : 

IIeld, that the finding in the previous suit that 
there was no consideration for the sale operated as 
ves judicata between the parties. A Manip NARAYAN 
PANDEY v. Manxu SING, 23 A. L. J. 453; LR. 6 A, 
385 Civ.; (1925) A. I. R. (A) 546 130 
— s,11—-Res judicata-—Finding on several issues 

~-Appellate Court, judgment of-—Subject-matter of 

suits not identical. 

A finding which is the real ground of the decision 
in a case operates as res judicata even though there 
may have been other issues in the case on which the 
case might equally well have been decided. 

Where a certain issue is treated as material in the 
judgment of an Appellate Court and is decided, the 
decision on the issue operates as res judicata, 

A suit for ejectment was dismissed on the finding 
that the plaintiff had no title to the land in respeat 
of which he alleged an encroachment and that, as a 

e + 





= 
9 s 


e 


1072 


Civil Procedure Code—-1908—contd. 


matter of fact, there had been no encroachment on the 
plaintifs rights* __ 

Held, that the finding with regard to tite want of 
title of the plaintif operated as res judicata in a 
subsequent suit between the parties. | — 

For the application of the rule of res judicata it is 
not necessary that the subject-matter of the two suits 
should be identical. The question is whether the 
issue determined was the same, O Ram Das v. BHAG- 
wan Komag; 12 0. L. J. 248; 2 O. W. N. 292; (1925) A. 
I. R. (0.) 390 985 

s. 11—Res judicata—Previous Court not com- 
petent to try subsequent suit, effect of 

‘Tn a previous suit for arrears of rent by one of the 
parties it was decided by an Assistant Collector of 
the Second Class that the land in dispute was the 
“jefendants’ khudkasht. The same question arose 
between the same parties In a subsequent sult 
triable by an Assistant Collector of the First Class: 

Held, that the decision of the Assistant Collector of 
the Second Class in dhe previous suit would operate 
as a decision ofẹ Civil Court in a subsequent sult 
in'a Court of Assistant Collector of the Second Class, 
but that it would not operate as res judicata in the 
Court of an Assistant Collector of the First Class. A 
SuNDERLAL v. Buup SINGH, (1924) A. I. R. (A) 466; L. 
R. 5 A. 105 Rev. ee: 164. 
s. 11—Res judicata—Suti instituted by she- 

bait on behalf of deity—Sutt held not to be main- 

tainable—Decision on other issues, whether binding-— 

Decision arrived at incidentally, whether operates 

‘es judicata. 

N to some of the shebaits against other shebatts 
for proper management of the debutter properties, 
where the defendants deny the debutter character 
of the properties, is a sult on behalf of the deity, and 
must be treated as such in order to determine whether 
the decision in such a suit operates as res judicata 
in a subsequent suit. 
er a suit is properly framed and the Court 
decides several issues the decision on each issue is 
binding upon the parties. Where, however, it is held 
that the suit as framed is not maintainable, the suit 
should be dismissed on that ground aloneand the 
Court cannot try the other issues so long as the suit 
is not properly framed. A finding on any of the other 
issues in such a suit does not operate as res judicata in 

uent suit. a 
rae on a question which is merely incidentally 
decided in a previous suit does not operate as res 
judicata in a subsequent suit. © Gopar Jew THAKUR 
v. Rapua BINODE MONDAL, 41 O. L. J. 396 616 


s, 11—Res judicata—Sutt to recover share of 
income and for declaration of title—Subsequent suit 
“for partition. 3 
An Inam was granted to a certain person and his 
male descendants. After the death of one of the 
holdets of the Inam who died leaving only female 
issue, the Inam was entered in the name of another 
male descendant of the original grantee. The 
daughters of the last holder of the Inam thereupon 
brought a suit against the present holder for a 
declaration that'as the heirs of the last holder, they 
had got a certain share in the grant and that they 
were entitled to a certain share of the profits thereof. 
They were given 2 decree for the share of the profits 
chimed awd a declaration was made in their favour 
that they were the owners of a ‘certain sharé of the 
Imam villagestin dispute, After the death of the judg- 
e 
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ment-debtor the Inam was entered in the name of his 
son. The plaintiffs then brought a suit for partition 
and separate possession of their share in the Inam . 
estate: Ps 

Held, (1) that so far as the plaintiffs’ claim to 
partition was concerned the matter was notes judicata 
between the parties inasmuch as the previous suit 
related only toa claim for profits and a declaration 
and a claim for partition if made in the previous suit 

emight have been negatived even on the interpretation 
of the grant which was adopted in that suit; 

(2) that the succession of the defendant to the 
Inam on the death of his father did not involve a 
e-grant of the Inam to him by the Government, 
it being merely a continuance of the grant to 
him in accordance with its original declared terms 
and that he held‘the estate burdened with the ob- 
ligation of recognizing the rights of the plaintiffs 
to the share of income declared by the decree in the 
previous suit. P C SUBHAN ALI v. IMAMI BEGUN, 23 A. 
L. J. 667; (1925) A. I. R. (P. 0.) 184; (1925) M. W. N. 
535; 21 N. L. R. 117 (P. C) : 347 
Tg NG a S. 11. O. XXH, rr. 3, 4, 8, 10, 12, 0. XXI, r. 

16—-Execution of decree—Amalgamation of decree- 
holder Bank with another Bank—-Application by 
latter for substitution, dismissal of— Application to 
execute decree under O. XXI, r. 16, maintainability 
of—Res judicata. 

A decree was obtained by the Tata Industrial Bank, 
Ltd., but in tlhe course of execution proceedings an 
application was filed by the Central Bank of India 
requesting that its name may be substituted in placc 
of the Tata Industrial Bank on the ground that the 
latter Bank had merged in the Central Bank and all 
its rights and liabilities were represented by -the 
Central Bank. This application purported to be under 
O. XXIL of the O. P. O., and was dismissed on the 
ground that rr. 3 and 4 of that Order were not applic- 
able to execution proceedings and that the case was 
not one ofassignment during the pendency of execution 
proceedings so as to be covered by r. 10 of the Order. 
Subsequently the Central Bank of India applied for 
ee S of the decree under O. XXI, r. 16 of the 
Code: 

Held, (1) that the dismissal of the previous applica- 
tion which was made under O. XXI of the Code did 
not bar the maintenance of the subsequent applica- 
tion under r. 16 of O. XXI of the Code ; ae: 

(2) that on the amalgamation of the Tata Industrial 
Bank with the Central Bank of India there was a valid 
transfer of the decree from the former to the latter 
Bank and that the latter Bank was entitled to execnte 
the decree. O KALIMUDDIN v, Tatra INDUSTRIAL BANK 
Lro., 20. W. N. 352; (1925) A, I. R. (O0) 417; 12 O. 
L. J. 538 1016 

s. 20 (c)—Breach of contract—Compensa- 
tion, suit for—Place of suing—Cause of action, whe-. 
ther arises at place, where contract was made. 
A part of the cause of action in respect of a suit fo 

compensation for breacl# of contract arises at the place 
where the ‘contract was made and the suit can, 
therefore, under s. 20 (c) of the C. P. C., be instituted - : 
at such place. The mere fact that the“ defendant 
alleges that the suit really arises out of a tort com- 
mitted at another place, does not affect’ the jurisdiction 
of the Court at the place where the contract was made 

to engertain the suit. A Sri Niwas v. I. I. Ry., Oo., L. 

R. 6 A, 395 Civ p d °” 575, 

———— 8. 20 (¢)—Principal and agent—Suit -for 
uccounis—Place of suing, 

e 
6 


— 
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In the absence of.any express contract regulating 
the rights of the parties or trade usage, a suit against 
an agent by his principal for rendition of accounts for 
payment of money due thereon can only be instituted 

* at the place where the agent resides or carries on busi? 
ness or where the contract of agency’ was made or 
where if was to be performed or where the refusal to 
account took place. 

‘Plaintiff sent goods from Sargodha to the defendant 
at Karachi to be sold by the latter ag commission 
agent. Defendant accepted the plaintiffs drafts, paid 

money at his request and having sold the goods credit- 
ed the amount realised to plaintiff's account. Defend- 
ant also purchased goodsat Karachi at plaintiff's 
Tequest and sent them abroad under plaintiff's direc- 
tions to various constituents. Goods were also des- 
patched by defendant to Sargodha, the goods being 
~ consigned to defendant himself and: the Railway 
Receipt being handed over to a Bank which trans- 
mitted it toits own branch at Sargodha for being 
handed over to the plaintiff by the latter on payment 
of the:price of the goods. Defendant was put in funds 
in various ways, for instance, by actual remittance of 
money, hundis sent by the plaintiff drawn in favour of 
‘the plaintiff and by defendant drawing ' upon plaintiff 
and. selling the hundis toa Bank at Karachi. Plaint- 
iff instituted a suit for accounts against‘ the defendant 

* and for recovery of money due thereon at Sargodha : 

‘Held, that the cause of action arose at “Karachi and 
that the Sargodha Court had no jurisdiction to enter- 
tain the suit. k Ram Das-Urram OHAND v. DHANPAT- 
Diwan Cuanp, (1925) A. I. R. (L.) 387;6 1.153 950 

amana S, 22—Transfer of swit—Application not 

“made at earliest possible opportunity, whether must 

“be rejected. 


' The language of s. 22 ofthe O. P. G., is mandatory 


and an application made under that section must be 
rejected unless it is made at the earliest possible op- 
portunity as detailed in the section.’ L Surv DATT v. 
Mottram, (1925) A. I. R. (L.) 322 531 


5. 34-—Interest—Pendente lite—Discretion 
, of Court. o ane 
- Interest pendente lite is in-the discretion of the Trial 


Court and an Appellate Court will not interfere with. 


the exercise of that discretion merely, on the basis of 
conjecture. PG Diwan Cuanp-Kirpa, RAM AND Con- 


pany v. WELD AND Oompany, (1925) A. I. R. (P. 0.) ey 


(1925) M. W..N. 459 (P. C.) 
See -also interest pendente lite. 


oi s. 47, O. XXI, rr. 71, 84—Appeal; whether 

‘lies, 

‘An order under r. flof O. XXI of the ©. P. C, 
directing’ a defaulting auction -purchaser to make 
good the loss occurring on the re-sale of the pro- 
pérty, is a decree within the meaning of s. 47 of 
the ©. P. O., and is appealable. O Ananou v. MUHAMMAD 
SAJJAD ALI Kuan, 12 O. L. J. 261; 2° 0. W.. N. 212: 
(1925) A. I. R. (0.) 397; 28 Q. C. 387 131 
—— S$. 47— Execution of decree—Sale of proper- 
ty in excess of that ordered to be sold, legality of— 
Application to set aside sale, nature of-—Appeal, 
whether lies. 

An application by a judgment-debtor that an 
auction-sale should be set aside on the gfound that the 
sale had taken place in qpniravention of the decree ard 
that the property sold was in excesaof that ordered 
to bs sold falls within the purview ‘of s.47 of. the 
O0. P.O, and an order setting aside the sale on 
puch an application is opendg appeal, ` : 
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A sale of property in excess of that ‘directed. to be 
sold under th® decree is absolutely illegal. A GANGA 
DEvIv, Ram Prasan, 23. A. L. J. 558; (1925) A. I. R. 
(A) 551; L. R. 6 A. 464 Civ. 393 


— S, 47, O. XLI, r. 5—Letiers ‘Patent (Ran), 
cl. 18—Stay of execution—Security—Order declar- 
ing sufficiency of security, whether “judgment —Ap- 

e peal, whether lies. 

Execution of a decree was stayed by the Appellate 

Court pending the decision of the appeal. The order 


directed that. the security already furnished by the. . 


judgment-debtor may be accepted with liberty to the 
decree-holder to apply for fresh or further security- 
if it was decided that the security already furnished 
was invalid or insufficient. The Trial Court, on the 


application of the decree-holder, declared that the e 


security already furnished’ by the  judgment-debtor 
was sufficient: 

Held, that the order declaring the sufficiency of the- 
security did not fall within the pufview of s. 47 of. 
the ©. P. C., nor was it a“judgmert” within the: 
meaning of cl. 13 of the Letters Patent of the Rangoon: 
High Court and that consequently no appeal lay 
against that order. R MooLJEE DHARSEE.& Co. v, M, 
E. Moora, 4 Bur..L. J. 61; (1925) A. I. R. (R.) 225; 3 R. 
255 - 740 
~~ S, 47—Limitation Act (IX of 1908), 5. 18, 

Sch. I, Art. 1?4}—Ezecution of decree—Adjustment 

out of Court—Certification, application for—Limita- 

tion —Hixtension of time, whether can be obtained.. 

Section 47 of the C. P. O. cannot be invoked to secure. 
an investigation under O. XXI, r. 2 (2) and an. exten~ 
sion of time provided’ in Art. 174 of Sch. I, toethe. 
Limitation Act, in the absence of fraud, on account of. 
the mere omission on the part of the decree-holder to 
certify the fact of adjustment of the decree notwith-- 
standing his promise todo so. N MAROTI v. Narayan 
(1925) A L R. (N.) 374 48 
—— S. 47, O. XXI, rr. 9.7, 98—Mortgage-decree 

—Sale—-Obstruction to possession—~Order on applica» 

tion of decree-holder—Appeal, whether lies—-Gon 

. struction of decree—Property mortgaged, determinas . 

-tion of. ; 

-op connected with the delivery of poŝ» 
session. referred to in r. 94 of O. XXI of the ©.. P. 
C. and the subsequent rules are proceédings relating. 
to the execution of the decree. 

‘Where the decree-holder is himself the auction- 
purchaser and is resisted by the judgment-debtor, 
an order made under r. 98 of O. XXI of the ©. P. 
C., on his application is appealable as a decree under 


s. 47 of the Code. Pat Asxaran BAID v. RAGHUNATH. ` 


Prasad, 6 P. L. T. 351; 
(Pat) 478; 4 Pat. 726 


— S. 47, O: XXI, r. 58—~Persons sued in re- 
presentative capacity, whether party to suit—HExecu- 
tion of decree—Attachment—Objection by judgment- 
debtor, dismissal of—Title suit, whether maintain- 
able, i 
A person against whom a decree is obtained ing ` 

representative capacity isa party to the suit within | 

the meaning of s, 47 of.the O.P. C.*° Where in execu: ` 
tion of the decree obtained against such a person, he 
prefers an objection to the attachment of certain pro-'< 

perty and the objection is dismissed, he is not com» e 

petent to maintain a regular suit to estabbish his title “< 

to the property, O BANTU CHAMAR v. ARIUN Miski $ 
4 -5 tt ey 2? OR a Bee Oe Eee 


PNG 254 54a 


(1925) Pat, 212; (1925) A. L R. 
| 104 
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—~——-—— §. 4841) (b)—Hxecution of decree—‘Subse- 
quent order”, whether must be by Court which passed 
decree—Order directing payment by instalments 
passed by Execution Court, whether extends limita- 
tion, 

. The words “any subsequent order’ in s. 48 (ID (b) of 
the C. P. ©., mean any order made bya competent 
Court and not necessarily by the Court which passed 
the decreas. An order made by an Execution Court 
that the amount recoverable under a decree should be 
recovered by instalments falls within the purview of a 
subsequent ‘order contemplated by s. 48 (1) (6) and 
operates to extend limitation. BIR S. Apre v. TIR- 
MAL Hanmount Savnur, 27 Bom. L. R. 961; 49 B. 695; 
(1925) A. I. R. (B.) 503 l 949 
$. 53—Hindu Law—Decree passed against 
father, whether can be enforced against ancestral 
property in the hands of son. 





amne teare 


Under s. 53 of the C. P. C. property in the hands. 


of ason or other descendant, which is liable under the 
Hindu Law for. thè payment of the debt of a de~ 
ceased ancester in respect of which a decree 
has been passed must, for the purpose of exe- 
cution, be deemed to be the property of the deceased 
which has’ come to the hands of the son or other 
descendant as his legalrepresentative. 

"Where a decree for costs is passed against a Hindu 
father who honestly resists a claim to certain pro- 
xerty brought against him bya person who might 
ave failed to establish his right, the decree might 
be‘enforced after the death of the judgment-debtor 
against ancestral property in the hands of his son 
by virtue of the provisions ofs. 53 of the ©. P. C. A 
RUDRA Pratap SINGH V. SHARDA MAHESH PRASAD SINGH, 
23 A L.J. 467; L. R. 6 A. 321 Civ.; (1925) A. I. R. (AJ) 
471 f 200 
mS, 60 (C)—Agriculturist becoming Akali, whe- 

ther ceases to be agriculturist. 

he mere fact thatan agriculturist has turned an 
Akali does not necessarily show that he has ceased to 
be an,agriculturist. LSurran SINGH v. Muna SINGH, 
(1925) A. 1. R. (L.) 331 543 
primi S, §5—Hxecution of decree—Saie of proper- 

ty under two decrees—Prior sale set aside—Subse- 

quent sale, confirmation of, effect of. 


“Under s. 65 of the C. P. ©. property sold in execu- 


tion of 4 decree must be deemed to have been vested 
in the purchaser from the time when it was sold and 
not from the time when the sale becomes absolute. 
But until the sale becomes absolute the property can- 
not be said to be vested in the purchaser, who has 
only an inchoate right which becomes permanent only 
when the sale is made absolute. 

Certain property belonging to a judgment-debtor 
wag attached in execution of a decree passed by Court 
T and was subsequently attached in execution ofa 
decree passed by Court P. It was sold in execution 
of the decree of Court T and a few days afterwards 
it was sold in execution of the decree of Court P. The 
sale by Court T was set aside under a compromise 
arrived at between the parties to that sale and was, 
therefore, never confirmed. The sale by Court P was 
duly confirmed : 


Held, (1) that when the Court T gold the property the , 


purchaser merely had a right to get the sale confirmed 
and that yntil he,obtained a sale certificate the pro- 
party. would npt vest in him and that similarly when 


¢he, Court, Pegold the same property the purchaser at 


shat sale obtained only anduchoate right which would — 
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fail to materialize if the previous sale in the Court T 
was confirmed ; 

(2) that when the T sale was set aside the right of 
the purchaser from the Court P which had been in the 
meanwhile in suspense revived and that, the sale hay- 
ing been confirmed his title dated back to the date of 
the sale. B VISHNU SHANKAR JOSHI v. Yussur Nur 


MuHAMMAD, 27 Bom. L. R. 963; (1925) A. I. R. (B.) DE ! 
9 


nore S. 89, 0. XXIH, F. 3, Sch. H- Appeal—Ar- 
bitration, reference to, without intervention of Court, 
pending appeal—Award, validity of--Award, whe- 


ther can be treated as adjustment of suit. See C. P. ` 


C., 1908, O: XXII, r. 3 768 

S. 91, O. I, r. 8—Suit for declaration of pub- 
lic right—Advocate-General’s consent, whether neces- 
sary~—Public.right—Immemorial user-—Lost grant—~ 

Presumption—Property obtained on undertaking . 

that it would be used by public—Absolute title, whe- 

ther can be set up—LHstoppel. 

Section 91 of the C. P. O. does not take away a 
right to sue which may exist independently of its 
provisions. The section does not control or restrict the 
provisions of O. I, r. 8 of the C. P. C. 


Where a person takes a lease of certain property on . 


the distinct understanding that the property would be. 
used for the benefit of the public and the undertaking 
forms a part of the consideration for the lease he» or. 
his successora cannot be subsequently allowed to turn 
round and to say that they have an absolute interest 
in the property leased and that the public has no right . 
to use it for the purpose mentioned in the lease, 
Where it is found that the people of a village have. 
been using a ghat from time immemorial a presump- 
tion may bemade that they havea right to use the 
ghat based on a lost grant. © Pzary Lat MULICK v. 
SURENDRA NATH 505. 
—~— S, 92-—Partition—-Property set aside for 
feeding the poor—Trust, whether created—Property 
alienated by trustee—Suit to recover possession of pro- 
perty from transferee, whether maintainable—Pro- 
cedure. f j ; 
On a partition taking place between the members 
of a joint family certain property was set apart for 
vanabhojanam dharmam and it was provided in the 
partition deed that they should remain with one M for 
the purpose of carrying out the object of the clfarity. 
M mortgaged the property set apart for charity and 
the mortgagee brought a suit’ on his, mortgage and 
purchased the property himself in execution of 
the decree. Plaintiffs who were parties to the 
tition deed brought a suit to recover possession of the 
endowed property onthe ground that the mortgage 


by M and the subsequent sale were not binding on the , 


charity: 

Held, (1) that the properties having been set apart 
for vanabhojanam dharamam, i. e. for the feeding 
of the poor, they constituted a public charity; 

= that M was the trustee of the endowed properties; 


3) that if M had mismanaged the trust he was liable | 


to be removed by the Court ina suit properly framed 
for that purpose under s. 92 of the C. P. ©. but that 
until he was so removed the plaintiffs had no locus 
standi to sue to recover possession of the property. 
M Mursuswam, NAIDU v. RAYULU NaAIDU, 21 L. W. 525; 


(1925) A. I. R. (M.) 689 375 


92, 9-—Religiou@ Hndownmefite Act, 


SS. 
1863, s. 14—Specitic Relief Act, 1877, s. 42—Religious . 
endowment—Suit for declaration that mutwalli is . 
liahle to dismissal sand, has been dismissed fog 
e e 


par- | 


- 
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_ neglect of duty, nature of—Procedure. See RELI- 
Gilous ENpowMeNts Act, 1863, s. 14 1035 
mS, 96, O. XXH, r, 3—Decree passed on award 


of Debt Conciliation Board, nature of—Forfeiture, 


clause—Couxt, power of, to grant relief—Consent- 

scree, whether can be varied. 

A decree passed on an award by the Debt Qon- 
ciliation Board is nota consent-decree, but a decree 
based on an award, and an Executing Court cannot 
go behind it in order to grant equitable relief to 
the judgment-debtor against a forfeiture clause in 
the decree. 

A consent-decree 
consent of the parties. 
(1925) A. I. R. (N.) 361 


- S. 96 (3)—Parties agreeing to be bound by 
decision of Court after local inspection, effect of--- 
Appeal, whether lies. 

Plaintiff brought a suit that.a certain spout opened 
by thə defendant towards his court-yard should be 
closed, The defence was that the spout was an old 
one and nota recent one and that it threw water on 
the defendant’s own land. During the progress of the 
suit the parties made statements before the Court that 
they did not want to produce any evidence whatsoever 
and that whatever the Court after making a local 
einspection decided, that would be acceptable to both 
the parties. The Court made a local inspettion of the 
place and as a result of such inspection decreed the 
suit: 

Held, that the matter in dispute having been left 
entirely to the decision of the Court the parties could 
not resile from their agreement and were bound by 
the decision whether it was, as a matter of fact, right 
or wrong, and that the decision must be treated to 
have been one based on a compromise between the 
parties and was not open to appeal. A Sitra Ram 4. 
Pears, 23 A, L. J. 525; (1925) A. Í. R. (A) 558; L. R. 6 
A. 503 Civ. 611 


S. 98—Appeal—Difierence, of opinion—Pro- 
cedure. See APPEAL 637 
8.99. See PROVINCIAL SMALL Cause Courts 
Act, 1887, s. 35 661 
` s. 99, O. XXXII, r. 3 (4)—Minor defendant 
—Guerdian ad litem appointed by Court—Notice to 
minor, absence of, effect of—Irregularity—Decree, 
whether binding on minor. 
Dafendant, whe was a mortgagee, brought a suit to 


cannot be varied except by 











. enforce the mortgage against the plaintiffs, sons of the 


mortgagor, who were minors at the date of the in- 
stitution of the suit. He named the plaintifis’ mother 
as their guardian ad litem. A notice was served on 
the mother personally but she paid no attention to it 
and the defendant then applied for the appointment of 
the Court Nazir as guardian ad litem of the minors, 
and the Court proceeded to appoint the Nazir guardian 


_ ad litem, but no fresh notice wag, served either upon 


the minors or upon their mother. “The Nazir tried to 
communicate with the mother but she gave him no 
help in the matter and the suit was eventually decreed. 
The mortgaged property was sold in execution of the 
decree and was purchased by the defendant. On one 
of the plaintiffs attaining majority they instituted a 
suit to set aside the sale on the ground that they had 
not besn properly represgnted in the mortgage suit: * 

Held, (1) that the failure to issue the notice requir- 
ed by sub-r. (4) ‘of r.3 of O. XXXII of the C. P. C., 
was a mere irregularity which was covered by s. 99 
ofthe O. P. CO, and dhat ne prejudice haying been 
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caused to thegplaintifis, it did not affect the validity of 
the decree or the sale which took place thereunder ; 

(2) that inasmuch as effective defence to the mort- 
gage suit could have been put up by the Court Nazir 
who was appointed guardian ad litem of the plaintiffs 
in the mortgage suit the decree and the sale which 
took place thereunder were binding upon the minors, 
A SULTAN v. HARDHIYAN, L. R. 6 A. 323 Civ.; (1925) A, 
1. R. (A.) 548 294 
—— $8. 100, 101. See OUDH Rent Act, 1886, 

s. 119 65 


—-—— §.102. See PROVINCIAL SMALL Cause COURTS 
Act, 1887, Son. Il, Arr. 31 876 

—-— & 102~--Suit to recover document affecting 
land, whether land suit~-Appeal, second, whether 
lies. 

A document though it may be evidence of an interest 
in land is not itself an interest in land and a suit for 
recovery of a document referring to or affecting land 
cannot be regarded as a land suit. e 

Where the value of sucha suit is below Rs. 500 a 
second appeal is not competent under the provi- 
sions of s. 102 of the C. P.O, L Apu Ram v. Asa Ram, 
(1925) A. I. R. (L.) 335; 6 L. 33 574 


8. 104, O. VII, r. 10—Order directing return 
of plaint for presentation to proper Court—Appeal, 
second, whether lies. 

Under O. XLIII, r. 1 (e) of the ©. P C., an appeal 
lies from an order directing a plaint to be returned 
for presentation to the proper Court. From the order 
of the Appellate Court, however, no second appeal is 
competent in such a case. B NILKANTH VASUDEO 
SAMANT v, BALWANT PANDURANG Samant, 27 Bom, L, R. 
635; (1925) A. I. R. (B.) 431 753 


——— $. 104, Sch. Il, para. 21 (2)—Arbitration 
without intervention of Court—Order filing award 
—-Decree—Appeal, whether lies. 

An appeal is allowed under s. 104 (1) (f) of the C. 
P. O. from an order filing or refusing to file an 
award but no second appeal is allowed from an order 
passed on such an application. On the other hand’ 


ander para. 21 (2) of Sch. Il to the ©. P. ©., when” 


an award has been filed and a decree is made in 
accordance with if noappeal lies from such decree 
except in so far as it isin variance with the award: 
The right of appeal given by s. 104 (1) (f), however, 
is not taken away by the fact thata decree has subse~ 
quently been passed in accordance with the award, 

Where instead of passing an order directing the 
award to be filed and then proceeding to pass a decree 
upon it in accordance with the law the Court dis- 
poses of the whole case by -one order, an appeal 
against the order is in substance an appeal against 
an order directing theaward to be filed and is com- 

etent under s. 104 (1) (F) ofthe C.P.C. A Jasar 
PANDE v. SaRWAN PONDE. 23 A. L. J. 440; L. R. 6 A, 
350 Civ.; (1925) A. I. R. (A.) 404 76 

Arbitration without intervention of Court-—Applica« 

tion to file award—Objections overruled—Decree in 

accordance with award—Appeal, whether lies. 

An appeal is competent under s. 104 (1) (f) of the 
C. P. C. from an order filing an award, though there 
is no appeal from a dæeree passed in accordance with 
the award. This right of appeal conferred by the 
Legislature cannot be defeated by the mere fatt that 
no express order filing the award is madet 

Ina proceeding to file an award made Ry arbitra- 
toys without the intervention of the Court, tae Court 


Ay 
a’ 2 
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‘dismissed the objections preferred by¢éhe defendant ` 


and passed a decree in accordance with the award : 
` Held, that the decision of the Court dismissing the 
objections amounted’ to an order filing the award and 
was subject to appeal under the provisions of s. 104 
(Y (f) of the C. P.O. L Smankar Das-Nanp LAL v. 
AMIR CHAND-LAKSHNI Das, (1925) A L'R. (L) 321 
P . 7 3 


: 5 

s. 104 (2), O. XXI, rr. 89, 92, O. KUSIR 
, r, 1 (J)—Ezxecution of decree—Sale set aside on 
- deposit—Appeal, second, whether lies, 

: Where an execution sale is set agide under O. XXI, 
r. 92 of the C. P. C., on an application made under 
v.89 of the order, the order setting aside the sale is 
tiot open to second appeal. 
Farma, 2 O. W.N. 376; 12 O. L. J. 336; (1925) A. L. R. 
(©.) 622 559 
s. 105, O. IX, r. 13—Ex parte decree, order 
. setting aside—Appeal—Order, whether can be ques- 

tioned. . 

. The erroneoys order referred toin s. 105 of the C. 
P. G., must be an order affecting the decision of the 
tase-on its merits. 

. Aw erroneous order accepting an application to set 
aside an ex parte decree cannot be challenged ih an 
appeal from the final decree passed in the suit, except 
{n‘so-far as it has affected the decision of the case on 
the merits. L Sunpar Sinew v. NIGHAIYA, 6 L. 94; 
(1935) A. I. R, (L.) 466 920° 
m SS. 105, 107, O. XLI, Yi 20—Appeal— 

Appellate Court's power to implead party who was 
“mot party to sutt—Procedure—Order directing a- 
' person to be impleaded as party—Appeal, whether 
* tits. 

‘Under O. XLI, r. 20, of the C. P. C., an Appellate 
Court has power ‘to'implead inan appeal a person 











who was a party to the ‘suit but who has not been | 


made a party to the appeal. Under that rule an 
Appellate Court has no power to implead a person as 
party: to the appeal who was no party to the original 
‘suit’ at all. 

, Where an Appellate Court is of opinion that a 


certain person was a necessary party and ought to- 


have been impleaded in the suit, the proper pró- 
cedure for the- Court is to remand the case to the 
Court of: first instance with a direction that that 
Court should implead the person whose presence on 
the:record is necessary and then proceed to dispose 
ofthe case. 

.An.order made by an Appellate Court directing 
that a certain person should be impleaded as a party 
to the suit is not open to appeal but can be challenged 
“iman appeal filed from the order finally passed by the 
lower Appellate Court on the merits of the appeal: 

-In answer to a suit for accounts the’ defendants 
pleaded that the transactions in dispute were entered 
into. by. them with one C and not with the plaintiff 
and that they had settled the accounts with C. They 
contended’that C should: be’ impleaded asa party to 
the suit. The Trial Court after taking evidence came 
to conclusion that C had nothing to'do with the trans- 

actions in‘dispute and that the defendants had divided 
the sale-proceeds gf those transactions between'them- 
selves and C in’ order to defraud the plaintiff. It 
fefused to implead C as a party to the suit and 
eventually made a decree in’ favour of the plaintiff. 
* On appeal: by the defendants the’ District Judge 
. directed that C should be impleaded asa party to the 


phi yos ` ; | ; | 
Held, that if the: defendants- had acted’ collusively 
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with C, they could not complain if a decree was passed 
against them on a finding that C had no concern with 
the dispute at all and that, on the other hand, if the 


dower Appellate Court had come to the finding that + . 


the defendants in the honest belief that the only 
person with whom they had to deal was C, had settled 
accounts with him and had paid over the amount due 
to him then the plaintiff would have had no case 
against the defendants and that, therefore, the appeal 
ought to have been disposed of by the lower Appellate 
Court on the merits and it should not have directed 
that C should be impleaded as a ‘party to the suit 
which would involve a new trial of the suit altogether. 
A Siam LAL-JOTI Prasap v. DHANPAT Ras, L ee 


s. 109—Cross-claims for damages—Award, 
suit toset aside—Valuation of suit below ten thou- 
sand rupees-—Appeal to Privy Council—Cross- 
claim for damages, whether property involved in 
suii— Leave, whether can be granted. 

Petitioner entered into a contract for sale of goods 
with the respondents and the contract contained’ a 
clause that all disputes arising out of the sale should 
be settled by arbitration. A dispute arose and was- 
referred to arbitration and an ex parte award was 
made but was set aside by the Court. Against: the 
order setting aside the award respondents preferred-« 
an appeal. dn the meantime petitioner filed- a suit- 
claiming the damages which he had claimed in the 
arbitration but the suit was stayed on the application 
of the: respondents. Petitioner appealed against- the 
order of stay. Respondents’ appeal against the ordér 
setting aside the award and petitioners appeal 
against the stay order were both eventually dismissed:- 
The parties again betook themselves to ‘arbitration 
and as the arbitrators were unable to agree ex parte’ 
awards were made one in favour of the petitioner’ 
for Rs.: 81,000 and the other m favour of the responds 
ents for Rs. 3,900. The High Court on the appli»- 
cation of the respondents seb aside the award in. 
favour of the petitioner. The petitioner then filed 
a suit to set aside the.award in favour of' the ren, 
spondents which was decreed but was dismissed on 
appeal. Against this order of dismissal petitioner 
applied for leave to appeal tothe Privy Council 
which was refused. Petitioner then made an” appli- 
cation to the Privy Council for special leave to 


appeal: = 
Pred (1) that the case did‘ not fall under sub-s. (e) 
of s. 109 ofthe G. P. C., inasmuch as the High Court 
had refused to certify it under that sub-section; 
(2) that the case did not fall under stib-s. (a) of 
s. 109 of the C. P. C., inasmuch as the subject-matter 
of the suit was only Rs. 3,900; 
(3) thatthe case did not fall within the purview of 
sub-s. (b) of s. 109 of the O. P. C., inasmuch as the 
petitioner’s right to recover damages against the 
respondent was not @onsequential on the result of 
the present suit and was*too remote to be entitled- 
to the description of being property indirectly in- 
volved in the issue of the suit within tht meaning of 
sub-s. (b) of s. 109 and that consequently petitioner 
was not entitled: to come up in appeal to the Privy 
Council. P G Upoycuanp PANNALAL v. P. E. GUZDAR 
& 0o., 27 Bom, L. R. 867; (1925) A. L R. (P. C.) 159: 
4S M. L. J. 20; 41,0. L. J. 623;@ 52 C. 650; BW. 255 
(P. C) : 445 
= S. 109,0. XLI, r. 23—Remand, ‘order of, 
ao final—Appeal fo Privy Council, whether , 
Ja es, f e ° t 
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. An order ofremand passed by an Appellate Court 
under O. XLI, r. 23 of theO. P.C., is nota “final 
order” within the meaning of s. 109 of the Code, and 
no appeal, therefore,.lies against such an order to the 
Privy Council. N Faxrupprn v. Fartp Kuan, (1924) 
A.J. R. (N.) 349 69 





- $8,109, 110, O. XLIV, r. 1—Application for’. 


leave to appeal as pauper, rejection of—-Order, whe- 

ther final—Application for leave to appeal to His 

Majesty in Council—Substantial question of law. 

An application for leave to appeal asa pauper was 
dismissed on the ground that the application did not 
satisfy the requirements of the proviso tor.l of O. 
XLIV of the O..P. O, The applicaut failed to pay 
‘Court-fees on the appeal and the decree of the lower 
‘Court was consequently confirmed. The applicant 
then applied for leave to appeal to His Majesty in 
Council against the order rejecting his, application 
for leave to appeal as a pauper : 

Held, (1) that the order rejecting the application for 
leave to appeal as a pauper was not 'a final order 
inasmuch as it still left to the applicant the option 
to file anappeal on payment of Court-fees; 

(2) that no substantial question of law arose on the 
application and that the decree of the lower Court 
having been affirmed leave to appeal to His Majesty 
in Council could not be granted. O Sonpar BAHU +. 
Mananvet, 2 O. W. N. 393; (1925) A. I, R. (O.) oe 
: ; 57. 





= s. 110—Limitation Act (IX 0f1905), Sch. I, 
Art. 182 (5)—Esxecution of *decree—Transfer .of 


decree-—Application for substitution made to Court 
‘to which decree-transferred, whether according to 


law—Appeal to His Majesty in Council—Substantial . 


question of law. 

‘The question whether an application for substitu- 
tion made ‘in the course of execution proceedings toa 
Court to which-execution was transferred is an appli- 
eation according to law within the meaning of cl.-(5) 
of Art. 182 of Sch. I to the Limitation Act, is a sub- 
stantial question of law within the meaning of.s. 110 
of the O. P. ©. :O Jana BAHADUR v. Bank or UPPER 
INDIA Lp., Lucknow i 552 


s, 110— Succession Act (X of 1865), s. 54— 
Will—Signature of legatee not made’ as attesting 
witness-Appeal to His Majesty in Council—Sub- 
stanijal question of law. 

In the case of a Will to which the provisions of 
s. "54 of the Succession Act were applicable the Trial 
Court arrived atethe finding that the signatures which 
certain legatees had made on the Will were not intend- 
ed to attest the execution ofthe Will. On appeal, the 
Appellate Court.agreed with this finding and affirmed 
the decree. On an application for leave to appeal to 
His Majesty in Council: 

Held, that the matter did not involve any sub- 

. FRE question of.law within the meaning of s. 110 
of the 
not be granted. -O Sutam SUNDAR SINGH v. JAGANNATH 
Sinan, 2 O. W. N. 394; (1925) AST. R. (O) 541 579 
m—— — 5, 115—Ex parte decree, order setting aside 

—kRevision; -Grounds for setting aside ex parte 

decree—Power of Court. 





An order setting aside an ex parte decree is open to ` 


revision by the High Court under s, 115 of the C. P. C. 
N VISHWANATH V. VAIJNATH, (1925) A. L R.(N.) 356 46 
———~ ê. 115, .O. XXXII, r. S—Application or 

leave to sue as pauper, rejection @f—Revision, whe- 
her lies,” 
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An order rejecting an application to sue as a pauper 
amounts to a decision of a case within the meaning of 
s. 115 of the C. P. C., and is subject to mevision by the 
High Court. ® < 

Where, however, a Court has jurisdiction to deter- 
mine a question and determines that question, ‘it 
cannot be said to have acted illegally or with material 
irregularity merely because it has come to an erroneous 
decision. N RAMACHANDRA V. Gasrapat, (1925) A. L R. 
CN.) 343 z 157 
: h À 

s. 115—Revision—Review. application fori 
rejection of—Revision, whether lies, : 
An order rejecting an application for review made 
on the ground of gliscovery of new and important 
evidence does not fall within the scope of s. 113,of 
the ©. P. C., and is not open to revision. O Suro 
Cuaran Das v, Jagwant Kaur, 2 O. W. N. 419; 12 O. 
L. J. 448 (1925) A. I. R. (O) 594 582 


mm S, 115-—Revision—Want of expression in 
stating finding- Defect of jurisdiction. 

Where the defect in the lower Gourt’s judgment is 
only of expression and of want of experjence it cannot 
be said that there is a defect of aeon within. the 
meaning of s, 115 of the C. P. ©. O Jacan Momax Das 
v, AHMAD RAZA - “§77 


—— 8.144, 0. XXH, r. 4—Appeal—Death of 
respondent — Substitution, absence of — Appeal . 
decree, effect of—Restitution— Objection to appellate 
decree on the ground of abatement, whether can be 
taken in restitution proceedings. See ©. P.’C., 
1908, O. XX, r. 4 865 

S. 145—Surety bond, construction of ~Opera- 
ae part and recitals, conflict between—Rule, appli- 
cable. 

. Where both the recitals and the operative part “of a 
deed are clear and unambiguous, but they are incon- 
sistent with each other, the operative part is to ‘be 
preferred. 

The respondent became surety for the production of 
the judgment-debtor before the Court on a particular 
date orat any time when he was called on to do so. 
The bond executed by him contained a recital that the 
‘bond was required for the appearance of the judgment- 
debtor at the éxecution proceedings onthe date men- 
tioned or for further orders. Respondent produced the 
judgment-debtor before the Court on the date mention- 
ed in the bond and no order was made for his‘further 
‘appearance : i i 

Held, that the respondent had fulfilled the condition 
ofthe bond by producing the judgment-debtor on the 
date mentioned in the bond and that the mention of 
execution proceedings or for further orders in the 
recitals of the bond did not lay any further obligation 
upon the surety than that which was deseribed in the 
operative part. R T. Hussain v. OHIN Orong, (1925) 
A. I. R.. (R.) 209; 4 Bur. L. J. 31; 3 R. 53 910 
m $: 148, O. XXI, r. 90—Erzrecution of deeree—- 
: Sale, application to set aside—Compromise—Time 

fixed for payment, whether can be extended. 

When in the course of proceedings taken ‘by a 
judgment-debtor to set aside an execution sale, a 
compromise is arrived at between the decree-holder, 
the judgment-debtor and the auction-purchaser that 
on payment of the judgment-debt tvithina prescribed 


+ 


period the sale shgll stand cancelled, while upon 


failure to make ‘the payment within the period fixed 
the sale shall. stand confirmed, time must be takép 
to. have been made-of the-essence of the. contract ard 
x e ” oo. Sa 
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‘the Court has no power to extend the time fixed for 
‘payment except by consent of all the parties con- 
cerned. Pat Hansras SANGECHI v. JOGESWAR PRASAD, 
6 P. L. T. 511; (1925) A. I. R. (Pat.) 691° 1020 
< 8.151, See PARTITION SUIT 94 
8,151— Criminal Procedure Code (Act V of 

. 1898), s. 476-—Forgery—Finding by Trial Couri— 

Appeal pending in High Court—Proceeding under 

s. 476, Cr. P. C., whether can be started—Stay of 
< proceedings— Inherent power of Court.” 

_ Petitioners who were defendants in a civil suit for 
the recovery of money pleaded payment and produced 
a receipt which wis held by the Trial Court to be a 
forgery The suit was decreed and the Court issued 
a notice to the petitioners to show cause why they 
should not be prosecuted for producing a forged docu- 
ment in evidence. Petitioners lodged an appeal to 
the High Court against the decree and the appeal was 
admitted. They then made an application under 
s.151 of the O.P.C., to the High Court to stay the 
‘proceedings pending in the Trial Court under s, 476 
of the Cr. P. C.: 

Held, (1) that infasmuch as the question whether the 
receipt was #forged oneor not had to be finally 
decided by the High Court, it was not proper that 
proceedings under s..476 ofthe Or. P. C. should be 
taken against the petitioners before the decision of the 
‘appeal ; - 

(2) that as the' proceedings under:s. 476 of the 
Cr. P. C. were pending in a Civil Court the High 
Court had jurisdiction in the exercise of its inherent 
power under s. 151 of the C. P. C. to stay the proceed- 
ings. L Harnam SINGH v. Arri, (1925) A. I. R. (LJ) 
323; 26 Gr. L. J. 1166 \ 526 








S. 151—Decree for delivery of possession— ` 


Execution issued—Appeal against decree—Review, 
- power of--Trial Court, jurisdiction of—Possession, 

delivery of, effect of. 

After a writ for delivery of possession of property 
under a decree had been issued by the Court, the 
‘judgment-debtor applied for stay of the writ, stating 
that he had preferred an appeal against the decree, 
The Court made an order re-calling the writ. 
Possession was, however, delivered to the decree- 
holder before the second order could be conveyed to 
the peon delivering possession: 

Held, (1) that the’Court had jurisdiction to review 
its previous order and re-call the writ - 

(2) that the writ having been re-called before 
delivery of possession, possession delivered under it 
‘was of no effect. RASH BEHARI MONDAL v. HEMANTA 
Kumar Guosz, 41 Ç. L. J. 349; (1925) A. I. R. (C.) 1023 


NO 
mk 
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S. 151—Inherent powers of Courts, when can 
be invoked, 

When certain questions have been removed from the 
jurisdiction of the Court, they cannot be brought 
Within its jurisdiction on the ground thatthe Court 
has inherent power to do what justice requires for the 
parties before it. N NIZAMUDDIN v. Jumma ` 698 
——— $8, 151, 152—Practice—Variation between 

judgment and'decree—Amendment of decree—A ppel- 

late Court, powers of—Omission to file memo. of 
objections, effect of. 

Where there has been an appeal against a decree any 
order to amend tha decree so as to make it agree with 





the judgment should be passed by the Appellate Court. - 


Where a decree of the Court of first instance which 
„Ís not in, accordance with the judgment is confirmed 
"in appeal, the Appellate Court has’ power even after 
. t l 

e 
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disposal of the appeal'to amend the decree so ast 
bring it in accordance with the judgment. $ 
The only executable decree is that of the Appellate 
Court which incorporates the deeree of the lower 
Court when it confirms it. Although the mistak 
might have been corrected by means of a meme. of. 
“objections at the time when the Appellate Court had 
cognizance of the case, the omission to do so will not 
have the effect of taking away the plaintiff's. inherent 
right to have a decree in accordance with the judg- 
ment passed in hisfavour. M CHANGANATH KUTTAPPA 
Nair v. Poopril, (1925) M W.N. 209; (1925) A. I. Ri 
(M.) 735; 49 M. L. J. 385 828 


——— 8. 152—Amendment of deeree—Appeal, dis- 
. missal of, for default, effect of-—Decree for money, 
satisfaction of—Court, power of, to amend decree. . 
Where an appeal is dismissed in default, there is no 
decree of the Appellate Court in which the decree of 
the Trial Court merges. In such a casethe Trial 
Court isnot deprived of jurisdiction to amend the ` 
decree. 
‘A Court is not bound to amend a decree under 
s. 152 of the O. P. O., and where a Court acts under 
the erroneous impression that it cannot refuse an 
application for amendment which has been made to it, 
it fails to apply its mind to the case correctly and acts 
with material irregularity in the exercise of its juris- 
diction, inasmuch as it fails to" exercise any disére- 
tion at all, f che 
Per Daniéls, J—When a decree for money has been 
finally satisfed and discharged, the Court is functus 
officio and can no longer entertain an application for 
amendment of the decree under s. 152 of the C. P, C. 
A PITAMLAL v. BALWANT Sıxan, 23 A. L. J. 518: L, 
R. 6 A. 423 Civ.; (1925) A. I. R. (A.) 556 396 


0. |, r. 3, S. 99—Mortgage suit—Adverse 
claim of person not privy to mortgage, whether can 
be determined—Misjoinder—irregularity—Appeal-~ 
Decree, whether can be set aside. t , 
A suit to enforce a mortgage in which the adverse 

claims of persons not privy to the mortgage and 
setting upa title paramount to that of the mortgagor 
and the mortgagee are sought to be investigated, is 
open to objection on account of misjoinder and 
inconvenience. The question, however, is not one of 
jurisdiction and at most the misjoinder is an irre- 
gularity or inconvenience, and where there h&s Leen 
no prejudice by reason of the misjoinder the irrepgu- 
larity, if any, is not such as would justify eh, 
Appellate Court in setting aside” the decree. C 
BHUBAN Monan GHOSE v. CO-OPERATIVE HINDUSTAN 
BANK, 29 C W. N. 784; (1925) A. I. R. (C.) 973 866 
—— 0. |, r. 8—Club, nature of-—Debts incurred by 
members of club—Liability of members. a 
A club is not a corporate body and has no exist- 
ence in the eye of the law and is, therefore, incapable 
of contracting or entering into any legal relations with 
other persons and bodies. o 
The only persons who. can be held liable for the 
debts owing by a club, which is not registered asa 
body politic, are such officials of the club who had 
actually contracted them and possibly such directing 


. bodies or such members of the club as may be shown 


to have authorized or approved of the contracts, and 
members of the club who are not personally liable for 
such contract tannot be made liable by the application 
off. I, r. 8,of the O. P. O. S@Scorr OLDFIPLD v. Co- 
OPERATIVE Stores? 18 S. L, R, 93; (1925) A. I.R. A 
244 “784, 


$ 
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~ O, 1, 7.10, O. XLI—Appeal in name of minor 
after attaining majority—Mistake bona fide—Pro- 
cedure—Amendment—Guardian ad litem, appoint- 

ment of, effect of. - i 

If a suit or appeal is presented by a next friend in 
tHe name of a minor under a bona fide; mistake that 
he is still a minor when the suit or appeal is fileĝ; 
the suit or appeal is not Hable to be dismissed but 
the plaint or appeal should be allowed to be amended 
iù order to show the plaintiff or appelldnt as major 
by striking out the name ofthe next friend. 
, Theappointment ofa guardian ad litem once made 
enures for the whole lie in all its ramifications and 
continues to subsist, whetherin the Court of first 
instance or in the Court of Appeal, unless the guardian 
takes the necessary steps to have himself discharged 
from the position which has been put upon him by 
the Court. > : 

The law gives a large latitude to a: litigant who 
has recently: attained majority in- the matter of 
admitting within time an appeal in which he was 
described as a minor even after he had attained 
majority. An inadvertent ommission to sign: a 
power-of-attorney given to an agent is an irregularity 





which is cured by subsequent signing. N DATTU v. 


BHANSINGH 235 


<m O, Il, r.2—Agra Tenancy Act (II of 1901), 
8. 168, Sch. IV—Suit for .profits filed on day on 
which profits for last year have become payable— 
Claim with regard to profits of last year not included 
Subsequent suit for recovery of profits, whether 
barred. f 
The cause of action fora suit to recover a share 

of the profits accrues on the day on which the profits 

become payable or divisible. Where, therefore, a suit 
is brought to recover the plaintiffs share of the profits 
in respect of certain years on a date on which the 
profits for the last year have also . become payable, but 

a claim with regard to those profits is not included in 

the suit,a subsequent suit for the recovery of such 

profits would be barred under the provisions of O. II, 

T. 2, of the C. P.O. A GIRDHARI LAL v. KHARE PRASAD, 

L. R. 6 A. 371 Oiv. | , T 


i —— O, |l, r. 2—Suit for possession—Sudsequent 


suit to recover purchase-money, whether barred. 

A suit for refund of purchase-money from a vendor 
on thé ground that he had no title to the property 
conveyed is not barred by a previous suit against him 


for possession gf the property conveyed, N Rampyan ~ 


Vv. PURUSHOTTAM tı +» «+ 699 
om O. Ill, r. 4(3)—General Clauses Act (X of 
1897), s. 8 (2)—Government of India Act, 1919 (9 
and 10, Geo. V, Ch. 101), ss. 45, 47-~Advocate, whether 
bound to file vakalatnama—RHeference to Indian 
High Courts Act, meaning of. | ; 
An Advocate of the Patna High Courtis exempted 
under O. IJI, r. 4.(3) of the O..P. O; from presenting 
any document empowering him to act on behalf of 
his client. | ' i 
By virtue of the provisions of ss. 45and 47 of the 
Government of India Act of 1919 any reference in an 
Act of the*Indian Legislature to the Indian High 





' Courts Act of 1861. must now be taken as.a refer-. 


ence to the Government of India Act. Pat GoBIND- 
KUER v. Jal NARAIN Cuoupary, 6 P. Jy. T.-380; (1925) 


1 
: Š | 
s : 
i 
a 
| 
1 
i 


Pat. 233: (1925) A. I. R. (Pat) 614 91 

sn aan O: V, rr. 12917—Service of summons, nfodé 
of—Substituted service, when to be effected. See C. 
P. G., 1908, O. IK, r. 13 
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plaintiff-—Personal service, mode | 
service, when can be permitted. 6 


A plaintiff must use. reasonable diligence to 
ascertain the whereabouts of the defendant in order to 
effect personal service of summonses. upon him, and 


of —Substituted 


where, according to the plaintiff himself, the defend- . 


ant resides at more places than one the plaintiff 
cannot be held to have used reasonable diligence to 
«discover the defendant's whereabouts if he has not 
made enquiries for the defendant at every one of such 


O. V, r. 17—Service of summons—Duty of: 


places. The fact that the plaintiff has called more than | 


once at one of such places and has failed to find 
the defendant wil] not entitle him to take advantage 
of the provisions for substituted service. 

Where a defendant refuses to accept service it is not 


. sufficient compliance with the provisions of O. V, r 17, 


of the ©. P. O., to affix a copy of the summons on the 
outer door ofthe premises in which the defendant 
happens tobe atthe time, unless the premises are 
such that the defendant ordinarily resides or carries 
on business or personally works for gain in the pre- 
mises. © BHOWANIDAS RaMGoBIND v. PANNAOHAND 
Lucumrpat, 52 C. 453; (1925) A. IL R. (0) 801 929 


—— O, VI, r. 16—Evidence Act (I of 1872), s. 92, 
proviso (8)—Pleadings, striking out of—Duty of 
Courti—Suit to recover amount of cheque—Oral agree- 

ment that cheque would not. be presented, in a cer- 
iain event, whether admissible. 


The jurisdiction to strike out pleadings whieh is 
given to the Court by O. VI, r. 16 of the C. P. G,, is 
one which ought to be exercised with great care and 

‘eaution. A written statement ought not to be struck 
out unless it is clear beyond all reasonable doubt that 
the allegations which the defendant has put updh the 
record are such as cannot afford a defence to the action 


with the result that if they are allowed’ to stay upon - 


the record the trial of the suit must be unnecessarily 
delayed. 

The Court should not, as a.rule; decide a point as to 
the relevancy of matters on an application to strike out 
a pleading. . 

Oral evidence is admissible to prove a contem- 
poraneous verbal arrangement, upon the faith of which 
an instrument was handed over that it would not be 
effective or operative until a certain condition has been 
fulfilled. ` one 

In answer to a suit to recover the amount of certain 
cheques, it was pleaded by the defendant that when 


‘ the cheques were handed over to the plaintiff it was 


orally agreed between the parties that in the event of 
a certain dispute being settled in a certain manner the 
cheques would not be presented for payment. On an 
application by the plaintiff to strike out this plea, thè 
Court held that evidence of the oral agreement which 
the defendant alleged would not be admissible under 
s. 92 of thé Evidence Act and that consequently the 
plea must be struck out: . 
Held, that as the pleadings stood the allegation of 
the defendant was susceptible of the meaning that 
when the defendant handed over. the cheques to the 
plaintiff, it was agreed between them that the cheques 


should not be presented for payment until a dispute ` 


which had arisen between thee» parties should be 

settled in the manner which was stated in the written: 

| statement and that in this view of the case evidence of 

the oral agreement might be admissible under provisg 

(3) tos. 92 of the Hyidence Act and that, therefore, the 

i SHER oe b 
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order striking out the plea could not beupheld. C 
ANDERSON Kirkwogp TENANT v. WALTER MITCHELL 29 
©. W. N>670; (4925). A. I. R. (C.) 860 , 435 


—— O: VI, r. 17—Amendment of pleadings, power 
df, extent of. 

“The language of r. 17 of O. VI -of the O. P, C. gives 
wide powers of amendment and these powers should 
always be liberally exercised. M  BOMMADEYARA 
SATYANARAYANA Vara PRASADA Rao BAHADUR GARU v. 
BANKARAHANAPALLI VENKATA TIRUMALA NAVALLA- è 
8WAMI, 48 M. L. J. 489; (1925) A. I. R. (M.) 794; 22 L. 
W. 318 65 


. 








O. VI, r. 17—Contract for sale of goods— 
‘Breach—Re-sale two months after*-Suit for damages 
on the basis of re-sale—Suit dismissed—~Amend- 
ment application of plaint on basis of difference 

` between contract and market rates.’ See CONTRACT 
Act, 1872, s. 107 571 


O. VII, r. 10—Finding that Court has no 
jurisdiction to try suit—Return of plaint—Procedure 
` —Court, whether*can try suit on merits. 

Where a Coust decides that it has no jurisdiction 
to entertain a suit, the proper course for it is to 
return the plaint for presentation to the proper 
Court, and not to proceed to decide the suit on the 
merits on the other issues. O SHUKRU v. FARZAND ALI 


991 
O. VII, rr.1, 9,10, O. IX, rr. 6, 13, O. XLHI, 
r.1 (b)—Defendant not specifically required to file 
‘written statement-——Absence of defendant on first 
hearing—Procedure—Judgment pronounced against 
defendant— Application to set aside decree, whether 
maintainable. 

Rule 10 of O. VII of the C. P. ©. applies only .to 
2 sp&cific requirement by the Court to the filing of 
2 written statement and not to a general direction in 
the-summons that a written statement may be filed. 
"Where a defendant who has not been specifically 
required either under r. 1 or under r. 9 of O, VIII, 
of the ©. P. C., to file a written statement is not 
‘present on the first day of hearing, the Court ought to 
proceed under O. 1X, r. 6, of the Code and not under 
«©. VIN, r. 10. Where in such a case the Court pro- 
ceeds under r. 10 of O. VHI and passes judgment 
against the defendant, the defendant is entitled to 
‘maintain an application under r. 13 of O. IX to set 
aside the decree passed against him. O Darras Kr- 
MAR v. BARJU Narain Sineu, 2 O. W. N. 391; 12 0. L. 
J. 532; (1925) ALI. R. (0.) 567 540 
—-——— O, VII, r. 9—Award after suit, set up by 
. defendant—Amendment of written statement, whether 

.- allowable—Court-fee, whether payable. 
_ ‘Where after the filing of the plaint and the written 
statement, the parties referred the matter to arbitra- 
tion without the intervention of the Court, and -an 
award was properly made, the defendant set up the 
award as an adjustment of the suit under O. XXII, 
r. 3ofthe O.P. C., and further claimed a specific 
sum as due to him under the award, itis open to the 
Court to direct the defendant to amend his written 
statement and to plead the award as an adjustment so 
as to enable the Court to raise aad try an issue on 
the point and the Court can call upon the defendant 
to pay Court-fees on the specific’sum claimed by him 
S.BoLMAL CHELLARAM V. JHAMANDAS KISHARAM, 18 S. 
L. R. 111; (1925) A. L R. (S.) 266 61 
O. IX, rr. 8, 9, O. XI, rr. 12, 21, O. XLIN, 
°y, 1 ()—Order directing discovery of documents, 
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failure to comply with-~Dismissal of suit--Restora- - 
tion~-A ppeal—Remedy, proper. 
During the pendency of a suit the plaintiff was 
directed by an order of Court passed under r. 12 of 
O. XI ofthe C.P. C. to make discovery on oath 
regarding documents which were or were not in his 
Possession relating tothe matters in question. The 
plaintiff failed to comply with this direction and failed 
to put in appearance on the date fixed with the 
result that the suit was dismissed for want of prosecu- 
tion under r. 21 of O. XI. This order was subsequent- 
ly set aside by the Court purporting to act under 
O. IX, r. 9 of the Code and holding that the dismissal 
order was really one passed under r. 8 of O. IX: 
Held, that the order of dismissal was one passed 
under r. 21 of O. XI of the, C. P. C., and that the pro- 
visions of r. 9 of O. IX of the Code were inapplicable 
to the case, inasmuch as the order of dismissal was 
appealable under O. XLII, r.1(f) of the Code and 
the plaintiffs remedy was either by way of appeal 
or by way of review, and that consequently the 
order restoring the suit must be set aside.. R Mauneé 
Kuant Gyiv. Ma Tuer Antn, (1925) A. L R. (R.) 218: 
3 R. 63 751 


O. 1X, r. 13, O. KLIH, r. 1 (d)—Application 
to set aside ex parte decree-—Order, conditional-— 
Condition not complied with~--Application, dismissal 
of—Appeal, whether Lies. ` 
On an application to set aside an ex parte decree 
the Court pa#ssed an order that the decree will be set 
aside if the petitioner will pay to the plaintiff all costs 
incurred by him and deposit the decretal amount into 
Court within a certain period. A note was made on 
the order that the petition will be called for final 
disposal on a certain date. On the date on which the 
application was taken up for final disposal, petitioner 
applied for permission to give immoveable property as 
security for the decretal amount. The Court dismiss- 
ed the application to set aside the ex parte decree on 
the ground that the money had not been deposited jn 
Court. Against this order the petitioner preferred 
an appeal but the appeal was dismissed on the ground, 
that the order of. the Trial Court that the ex parte 
decree would be set aside, provided the petitioner 
paid the costs of the plaintiff and deposited the 
decretal amount into Court within a certain period, not 
having been appealed against, had become fing] and 
that an appeal against the order finally dismissing 
‘the application to seb aside the ex parte decree wes 
not sustainable: . i 

Held, (1) that the-first order of the Court was merely 
conditional and that, therefore, it was not open to 
the petitioner to prefer an appeal against that order; 

(2) that the final order dismissing the application to 
set aside the ex parte decree was open to appeal under 
O. XLII, r. 1 (d) of the C. P O. and that the District 
Judge should, therefore, have decided the ‘appeal on 
the merits. M RAJAGOPALACHARY v. NARASIMHA THATHA 
GHARIAR 196 


O. IX, r. 13ŻBx parte decree, application 
to set aside—Sufficient cause-—-Non-service of sum- 
mons—-Service of summons, mode of-~Substituted 
service when to be effected. T 
Under r. 13 of O. IX ofthe O. P. O. a defendant ib, 

entitled to have an ex parte decree made against him 
set aside and the suit restored on such -terms as the 
Court may deem to be fit, if hg satisfies the Court 
either that the summons was not duly sérved upon 
him or that he was prevented by any sufficient cause 


1 
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from .appearing when the -suit was called on for 
hearing. ‘Ihe two branches of the rule are disjunctive 
and the defendant, whatever his position may be in 
respect.of one branch, is entitled to the benefit of the 
rule if he -has satisfied the Court that,he has made 
good his contention under the other branch. ° 

It is of the utmost’ importance in every case for 
which provision for personal service is made in the 
C. P. C., that all available steps shouldbe taken to 
effect personal service, before resort is had to thee 
provisions of O. V, r. 17 of the Code. It is not enough 
to attend at the ordinary place of residence or of 
business of the defendant or the place where the 
defendant personally works for gain and to conclude 
that substituted service may be effected merely because 
at the time when the serving peon attends atsuch place 
the defendant does not happen to be there. It makes 
no difference whether the peon attends at such place 
once or.several times. It is necessary that the serving 
` peon, having discovered or believing that the defend- 
ant cannot be served at the time when he is attend- 
ing, should institute proper enquiries and endeavour 
to ascertain where the defendant's whereabouts are. 
The serving peon before he can take advantage of the 
provisions of O. V, r. 17, must attend at the-right place 
and he must attend at a time when he may reasonably 
expect that the defendant will be present, and if he 
fails to find the defendant he must take reasonable 
steps to discover where the defendant .may happen 
to be.. . 

The-serving peon went to thé place of the residence 
of the defendants three times and each time on 
enquiring from the durwan was informed that the 
defendants were notin. The peon made‘no enquiries 
as to the whereabouts of the defendants. On the third 
occasion he proceeded to effect substituted service by 
affixing a copy of the -summons to the entrance gate 
of the defendants’ house: 

Held, that under the circumstances the summons 
had not been duly served. C BALDEODAS LOHTA v. SURB- 
KARANDAS GOENKA, (1925) A. I. R. (CO) 627; 52 ya 179 

< 08 
~i—— O, IX, r. 13--Ex parte decree, grounds for 

setting aside—Power of Court. 

. -An ex parte decree can only beset aside if the 
defendant satisfies the Court that he was not duly 
served or that he was prevented by some sufficient 
caus@ from appearing, and a Court has,no power to 
set aside an ex parte decree apart from the. provisions 
of O. IX, r. 13 of the Code. .- i 
_.A defendant who has refused to accept the summons 
cannot contend that he has not been -duly served. 
N VISAWANTH v. VAIJNATH, (1925)-A. L R. (N-).356. 46 


O. IX, r. 13—Ex parte decree passed against 
minor—Negligence of guardian—Minor, whether can 
apply to set aside decree. 


a ye 





The Courts in India will allow a minor to intervene’. 


for the purpose of setting. aside an ex parte decree 
passed against him provided he can show negligence 
on the part of his guardian in the conduct of the 
suit. Pat Dursın ‘Brnopinr DEBI v. PARMESHWAR 
-Davar BiNGg, (1925)-Pat. 180; (1925) A. I. R. (Pat) 512; 
(1925) Pat. 180 : 987 


O. XIH,rr.1, 2—Documents, production of— 

Witness, documents of. ia | 
Tt is open to a witness to produce at the hearing 
.documefits which are enot referred to in the summons 


+ 


requiring him to.give evidence, Shah documents are 


-admissible’ in-evidence, ` 24 + rak ae 
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There is no obligation on a party summoning a 
witness to procure the filing ofdocuments which 
belong to she witness and which are not in the pos- 
session or power of the party summoning the witness. 
CO Barxuntua NATH CHAKRAVARTIv. UMANATH CHAKRA- 
VARTI 498 


———-- O. XVII, r 3—Date fixed for taking cath— 
Oath ngt-taken—Procedure—Court,-whether can pro- 
ceed to decide suiton matérials on record. ` 
The parties to a suit agreed'to have the suit decided 

in accordance with an oath to be taken by one:of them. 

The Court fixed a date for the oath to be taken. On 

the date fixed, the oath was not taken and:the Court 

purporting to ct “under the provisions of r.3 of 

O. XVII of the C. P. C. proceeded to decide the case 

on the materials on the record giving the parties-no 

opportunity of producing any further evidence: e 


Held, that r. 3 of O. XVI of the C. P..C., had no appli- ` 


cation to the case and that the proper course for the 
Court was to direct the suit to proceed and to be 
decided on the merits after allowing the. parties an 
opportunity to produce all the evidence that they 
wished to produce. A TuLSHI Ram v. Daya Ram, 23 A. 
L. J. 513; L, R. 6 A. 396 Civ.; (1925) A. I.R. (A) 604 

'.448 


~ O, XX, r. 4—Tudgment of Court .of Small 

Causes, contents of—Reasons, whether must be given, 

A Court of Small Causes need notin its judgment 
give reasons for its decision and need not give even a 
concise statement of the case, It is enough if tha point 
for determination is stated and-a decision is given 
thereon. QO SHIVA SEWAK v., JANGLI, (1925) A I. R.(O,) 
648 : i 376 





O. XXI, r. 16—Execution of decree—Assign- 

ment in writing—Transferee, who is—Third person, 
whether can claim.to be the real transferee—Benami 
transaction—Procedure, 

The “transferee” referred to in O. XXI, r. 16 of the 
C. P. C., is the transferee ndmed as such in the assign- 
ment in writing. | 

Where there has been’a transfer ofa decree to a 
particular person’ under an instrument in writing 
another person is not.entitled to come to the Court and 
say that the transferee mentioned in the instrument is 
a mere benamidar for himself and that he is the real 
owner of the benefit secured by the transfer. h 

The rule of law that where a person's name appears 
on the face of the record as judgment-creditor and 
execution of. the decree is sought by a transferee of the 
decree, the decree cannot be executed unlessiit ccmes 
within the words of O. XXI, r. 16 ofthe C.P.C., and 
there has been an assignment in his favour either in 
writing or by operation of law, is no ground for hold- 


ing that a person. otherwise a stranger to the Court 


can come forward and allege that the decree does not 
belong to the transferee and that the latter is g 
benamidar for himself. i 

The scheme of the Code is that the transferee ofa 
decree by assignment in writing or by operation df 
law merely files his application for exécution. of fhe 
decree setting out either in it or in an` affidavit which 
he files in support thereof that he isthe transfcree 
either by operation of law or,by any particular instru- 
ment in writing, and thereupon the Court orders 
execution ox rejects the application. M PALANIAFPA 
CHETTIAR V. SUBRAMANIA OHETTIAR, 48 M; L. J. 419: 21 
L. W. 545; (1925) A. I. R. (M.) 701; 48 M. 553, 
—— O, XX], r.22—Larecution of decree-—Notice 


' to judgment-debtors—Uninterested judamenit-debsor''s 
i is nee, ee ater ares Bede cal = 


409. 


+ 


» 
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The object ofthe notice under O. XXI, r. 22, 0. P. 

C., is to enable the judgment-debtor to show cause 
why the decree should not be executed, dhd also to 
give him an opportunity of satisfying the decree. 
_ Where one of several judgment-debtors has no 
Interest whatever in the property affected by the 
decree, the failure to serve the notice under O. XXI, 
r. 22, O. P. O., on him doesnot vitiate the execution 
proceedings. 

Per Suhrawardy, J.Under Art. 182 of Sch. I to the 
Limitation Act, an execution application against some 
of several judgment-debtors isto be treated as one 
against all of them. Therefore, it is not necessary 
that notice under O. XXI, r. 22, ©. P. C., should 
be served upon all the judgment-debtors. © TARA 
PRASANNA SINHA V. JNANENDRA NARAYANA Baccont 1039 
— O. XXI, r. 54—Attachment of immoveable 

property—Procedure-—Land paying revenue to Gov- 

ernment, what is—Notice not affixed in office of Col- 
lector, effect of. 

When the law lays downa definite procedure for 
the doing ofan act which is purely symbolical that 
procedure must*be strictly followed and any omission 
therein must be regarded as material. 

Under r. 54 of O. XXI, of the C. P. O., it is necessary 
when immoveable property is attached that an 
order should be made prohibiting the judgment- 
debtor from transferring or charging the property in 
any way and other persons from taking any benefit 
from such transfer or charge. This order should be 
proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode 
and a copy ofthe order may be affixed on a con- 
spicuous part of the property and then on a conspicu- 
ous part of the Court-house and also, where the 
property island paying revenue to the Government, 
in the office of the Collector of the District in which 
the land is situate. Failure to comply with any of 
the provisions of the rule would render the attach- 
ment illegal and of no effect. 

_ Where property. sought to be attached in execution 
ofa decree is a house standing on a site which is 
assessed to land revenue, the property is land paying 
revenue tothe Government within the meaning of 
r. 54 of O. KAL of the C. P. C., and in sucha case it 
is necessary to have the notice contemplated by the 
rule fixed in the office of the Collector of the District 
in which the property is situate. 

. Per Fforde, J—The meaning of the word “land” 
unless otherwise controlled by the context includes 
everything which is above or beneath the surface, 

In O. XXI, r. 54 of the C. P. O., the term “land” is 
not declared to be used in any special or restricted 
sense and accordingly it must be presumed that it 
bears its ordinary meaning. It, therefore, comprises 
not only the site on which a house stands but also 
the building which has been erected upon that site, 
L Anmap Yar Kuan v, S. K. Boss, (1925) A. I. R, (L) 
583 . 321 
———_— 0. XXI, r. 66 (2)—Ezecution of decree— 

Decree passed against legal representative —Notice 
_to settle terms of sale proclamation—Sale—Obdjec- 

tion by judgment-debtor that property is not liable to 

attachment and sale in execution of decree, whether 
can be entertained? 

In execution of a money-decre@ passed against the 
legal representative of a deceased debtor certain 
' Property “was attached and notice was issued to the 
‘judgment-debtor under O. XXI, r. 66 (2) of the C. 
p. Q., for sefthing the terms of the sale proclamation. 

* 





INDIAN CASS, 


[1995 
Civil Procedure Code—19508—-contd, 


The judgment-debtor did not appear and the sale 
took place but was not confirmed as the purchaser 
failed to pay the balance of the price within the 
proper time. A fresh proclamation was subsequently 
ordered to issue and the judgment-debtor made an 
application alleging that the property. attached 
belonged to her and was not liable to attachment and 
sale in execution of the decree passed against her in 
her representative character: : 

* Held, that the judgment-debtor having failed to 
take the objection at the time when the sale pro- 
clamation was settled it was not open to her to raise 
it later in the execution proceedings. N RUKHMABAI v, 
RAMACHANDRA, 21 N. L. R. 23; (1925) A. L R. (N T 

i 3 


O. XXI, rr. 69, 72, 90—Ezxecution of deerce 
—Sale—Inadequacy of price, whether ground for 
setting aside sale— Procedure. 

The fact that the price fetched at a Court-sale has 
since been found to be inadequate is not by itself a 
ground for setting aside the sale. The inadequacy of 
the price must be occasioned by some irregularity 
before the Court will interfere with the sale. 

Where a Court is dissatisfied with the highest bid 
atan auction-sale, it might refuse to knock the pro- 
perty down for that amount and might under O. KAT, 
r. 69, C. P. C., adjourn the sale so as to enable a higher 
bid tobe offered. Butonce the sale is concluded 
the Court is not justified in refusing to contirm it for 
the mere reason that the price appears to be inadequate 
and that certain mortgagees who have obtained decrees 
with respect to the same property but who did not 
take any steps to secure a proper price at the auction. 
cannot get their decrees satisfied, M KoRPALU Henesu 
v. GowR! Henesc, 21 L. W. 521; (1925) A.L R. aoe 


729 

— QO. XXI, rr. 71, 84—Sale—Default by 
auction-purchaser—Re-sale held after long interval— 
sluction-purchaser, liability of. 

The re-sale resulting in lossfor which a defaulting 
auction-purchaser is responsible must be a re-sale 
held in accordance with the law, that is to say, it 
must be a re-sale held forthwith in accordance with 
the provisions of r. 84 of O. XXI of the C. P. ©. It 
may bethat if the delay which occurs isso slight 
that it cannot possibly prejudice the defaulter he 
would still be liable for the Joss on the re-sale, but 
if the r>-sule takes place after a considerable Gelay, 
the provisions of the rule sre not complied with 
and the defaulting purchaser cannot be called upon 
to make good the deficiency resulting from the re-sale. 
O Axexuv. MOHAMMAD Sassan ALI Kuan, 12 O. L. J. 
oon 2 O. W N. 212; (1925) A. I. R. (O.) 397; 28 p 

i 
——— 0. XXI, rr. 89, 90—Execution of decree— 

Sale, application to set aside on ground of fraud— 

Application to set aside on deposit, dismissal of — 

Application under r. Y0, whether maintainable— 

Fraud, proof of. 

Where a judgment-febtor applies to set aside an 
auction-sale both under thê provisions ofr. 89 and 
under the provisions ofr. 90 of O. XXI of the C. P. 
C., the Court ought to call upon him tb make his 
election either to withdraw his application under r. 90 
or to elect to proceed with it, and in case the judg- 
ment-debtor ingists upon proceeding with his applica- 
tiom under r, 90 his applicatioh under r. 89 should be 
dismissed. Wher@ however, fhe application *under 
r. 89 is heard and disposed of during the pendency of 
an application under r. 90, ibdoes not necessarily 

® 








Wal, 88) 
Civil Procedure Code—1908—contd. 


follow that the latter application is not maintainable. 
A Sarvi BEGAM y. RAM CHANDRA Sanur, L. R. 6 A. 388 
Civ.; 23 A. L. J. 760 A 500 


O. XXI, rr. 89, 90, 91, ss. 65, 151—Con- 
a tract Act (IX of 1872), s. 86—Specific Relief Agt (I 
of 1877)» s. 18, ill. (a) —Auction-sale—Property burnt 
down after sale but before confirmation-—Sale, whe- 
ther can be confirmed—Auction-purchaser, rights 
of—Inherent powers of Court, when can be invoked. , 
An auction sale is valid until it is set aside and in 
the absence of any circumstance vitiating it at its 
inception, the Executing Court has no right to refuse 
to confirm the sale apart from the contingencies 
contemplated in rr.89, 90 and 91 of O. XXI of the 
C. P. O., even if by accident or by act of God the 
roperty has since the date of the sale been destroyed 
fire. 

fe Executing Court has inherent power to refuse 
toconfirm an auction-sale if itis shown that it was 
misled by mis-statement or non-disclosure of relevant 
facts or the like. 

But it has no such power when there are no 
equities justifying a refusal to confirm'the sale. The 
mere fact that by an accident or by an act of God 
the property sold has been destroyed after the date 
ofthe sale, does not empower the Court to refuse to 
confirm the sale. Ps | 

Under s. 65 of the C. P. C., where immovezble pro- 

arty is sold in execution of a decree àt is deemed to 

Ab vested in the purchaser*from the date of the 
sale. 

Under s. 86 of the Contract Act, the buyer has to 
bear any loss arising from the destruction or injury 
of the property after the contract of sale has been 
completed. 

Where the judgment-debtor has a saleable interest, 
however small, in the property sold the purchaser 
buys at his own risk, and there being no warranty 
that the property will answer to the description given 
of it, the purchaser is entitled to no relief, if the pro- 
perty does not correspond to the said description, and 
in the absence of fraud the auction-purchaser has no 
remedy unless the judgment-debtor has no saleable 
interest at allin the property. 

` An auction-purchaser is entitled to claim profits and 

accretions from the date ofthe sale of the property 
sold éo him and he is responsible for the deterioration 
or loss which the property suffers during the interval 
between the date of sale and that fixed for con- 
firmation theréof. 

When certain questions have been removed from the 
jurisdiction of the Court, they carnot be brought 
within its jurisdiction on the ground that the Court 
has inherent power to do what justice requires for the 
parties before it. N NIZAMUDDIN v. JUMMA 693 


——-—— O, XXI, r. 9O—Haecution of decree—Sale, 
whether can be set aside by compromise between 
judgment-debtor and decree-holder. 

The rights of an auctiop-purchaser cannot be affect- 
ed by any agreement between the judgment-debtor 
and the decyee-holder. An auction-sale cannot. there- 
forse, be set aside as the result of a compromise be- 
tween the decree-holder and the judgment-debtor. O 
BADAL SINGH v Gur PRASAD SINGH 534 


—— —— 0. XXI, r. 90—Ezecution of decree— Sale—- 
Appiltation to notfy encumbronce, rejection of— 
Encumbrance proclaimed by Sale Officer-—Property 

- sold at inadequate price—Irregularity—Substantial 

G e > 
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wmjury—Injunction staying sale, efect of--Sale held 
after injunction, whether nullity. 

An injfnction issued by a Court of competent 
jurisdiction directing that a sale about to be held in 
execution of a decree should be stayed during the 
pendency of the suit in which the injunction is issued 
has the effect of stopping the sale altogether during 
the pendency of the suit, and if the sale takes place 
in spite of the injunction it is a mere nullity and 
cannot be allowed to stand. ° 


A decree-holder made an application that s certain ` 


encumbrance should be shown in the sale proclamation 
relating to certain property which was about to be 
sold in executidh. The application was rejected but 


the decree-holder prevailed upon the Sale Officer to 


proclaim the encumbrance at the time of the sale, 
As a consequence of this proclamation the property 
was sold at a grossly inadequate price: 

Held, that there was material irregularity in the 
conduct of the sale which had resulted in substantial 
injury to the judgment-debtor and that the sale must 
consequently be set aside. .O Sitapar Ram v. MAHABIR 
Prasan, 20, W, N. 315; 12 0. L, J. $31; (1995) A. I. R. 
(O.) 424 532. 


O. XXI, r. 91---Hxecution of decree—Eale, 
whether can be set aside by compromise. 

The only ground upon which a decree-holder can 
apply to have a sale set aside is that the judgment- 
debtor has no saleable interest in the property. There 
is no provision in the C. P. C. for allowing an adjust- 
ment between the parties after a sale has been held. 
The sale is a solemn act and the Court is not ecmpe- 
tent to set it aside merely at the request of the parties, 
Pat SuHam Narayan Sinau v. Baspro PRASAD GINGH, 
(1925) A. I. R. (Pat.) 702 537 


————-— O, XXI, rr. 91, 92—Sale in execution—No 
saleable interest of judgment-debtor-—Suit for recovery 
of purchase-money, whether maintainable—Auc- 
tion-purchaser, remedy of. 

It is, unver the present Code, no longer open to 
an auction-purchaser to maintain a regular suit for a 
declaration that the judgment-debtor had no saleable 
interest in the property which amounts to a declara- 
tion that the order confirming the sale’ was bad and 
for setting aside the same and for a refund of 
the purchase-money. 

The only remedy of the auction-purchaser is by way 
of an application under O., XXI, r.91 of the Code, 
Pat NAGENDRA NATH GHOSH v. SAMBHU NATH PANDEY 
3 Pat. 947; (1925) A. I. R. (Pat.) 106 219 


————— OKA, r. 93— Execution of decree—Sale— 
Agreement to set aside sale and refund purchase- 
money——Suit to recover purchase-money, maintain- 
ability of --Construction of document—Compromise— 
Intention of parties. 

After a sale in execution of a decree an agreement 
was entered into between the auction-purchaser, the 
decree-holder and the judgment-debtor whereby it was 
agreed that possession of two-thirds of the property 


sold should be returned to the judgment-debtor and- 


that the auction-purchaser should withdraw from the 
Court two-thirds of the purchase-money deposited by 
him. In the meantime, howevtr, another decree- 
holder had attached and withdrawn a portion of the 
money which had been deposited by the auction-pur- 


chaser in Court. The auction-purchaser brought & ° 


suit-to recover two-thirds of the purcknse-money or 
the basis of the agreement ; . .? 
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Held, (1) that the plaintiff's suit being based upon a 
contract arrived at, between the parties after the execu- 
* tion sale had been confirmed was not barredgby virtue 

of:the provisions of r. 93 of O. XXI of the C.P.C.; 

.(2) that the intention of the compromise arrived at 

, between the parties was that two-thirds of the pur- 
chase-money paid by the auction-purchaser should be 
refunded to-him and that the judgment-debtor’ was, 
therefore, liable to refund that amount to the auction- 
purchaser and to make up the deficiency caused by 
the attachment and removal ofa portion of the pur- 
` ehase-money by another decree-holder of the judgment- 
debtor.: < 

In-construing a compromise the iptention of the 
parties should be enquired into and not what may 
appear on the face of the compromise which may have 
been prepared by some .Pleader's clerk of small know- 
tsdge and little education. O Gur Prasap v. LALMAN, 
20. W. N. 248; (1925) A. IR. (0.) 404; 28 O. C. 136 

$ 379 

—-—— O, XXIL- r. '2, O. XLI, r. 4—Defendants- 

appellants—Abatement of appeal—Hasement—De- 
elaratory suit—,Parties. - ` 

In the case of defendants-appellants when the 
appeal proceeds on a ground common toallof them, 
the abatement of the appeal as against one of the 
appellants has not the effect of causing the appeal to 
abate as against all of them. The principle of O. 
XLI, r. 4, C. P. C., is applicable to such .a case. C 
Uprenpra Nato GHOSE v. BHUSHAN PAHANA 970 


~O, XXII, r. 3--Death of plaintiff—Substitu- 
tion, absence of-—Abatement—Defendant not demand- 
~ ang abatement, effect of. b 
. -An abatement takes place ipso facto if an application 
for impleading the legal representatives of a deceased 
party is not made within the period prescribed by 
law. The question of abatement does not depend. 
upon “the opposite party demanding or not demanding 
an abatement. L Ram Gora, v. HAR KISHEN 478 


——_—— O, MAH, rr. 3, 12—Civil Procedire Code 
(Act XIV of 1882), .8s. 211, 212—Decree passed under 
Code of 1882-~-Mesne profits, ascertainment of—Pro- 
ceedings, nature of—Death of decree-holder—Sub- 
stitution, whether necessary. 
. Under the.C. P. C. of 1882 a proceeding for the 
ascertainment of mesne profits was a proceeding in 
execution; therefore in a decree passed under 
that Code such proceedings must be held in exe- 
cution and not inthe suit. Where in the course of 
such proceedings one of the decree-holders dies ‘the 
case is covered byr. 12 of O. XXII of C. P.-C. and 
no substitution underr. 3 of the Order is nécessary. 
P -C KEDARNATH QOENKA V. ANANT PRASAD SINGH, 
(1925) M. W. N. 313; 48 M. L.-J. 482; (1925) A.L R. 
(P. Ci) 117; 41 OL. J. 339; 20. W. N. 355; 6 P. L. T. 
366; 27 Bom. L. R. 848; 22 L. W.7; 4 Pat. 507 (P. C.) 
482 
O. XXII r. 3, O. XXXIII, r. 1—Pauper plaint- 
ff, death of—Legal representative, whether entitled 

.to continue suit in forma pauperis: 

The legal representative of a deceased pauper 
plaintiff or appellant cannot continue the-suit or 
appeal in forma pauperis if he is nota pauper him- 
self.. M In re A.S. RADHA KRISHNA 'ATYER, 211. W., 550; 
(1925) A. I. R. (MJ) 819 91 
: ~O. XXil, r. 4-—Appeal--Beath of respondent 

—Failure ‘to bring legal representatives on record 
` Swithin ime ~prescrited—Ignorance of dtath—Abate- 

Mente.. ay Pi : i 
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It is obligatory upon an appellant to see that the 
necessary parties to the appeal are onthe record. 
Ignorance of the fact of the death ofá respondent sis 
no excuse for an appellant's failure to bring the legal 
representatives of the deceased -respondent upon the 
recgrd within the time prescribed by law. Pat RAM- 
GOBIND SINGH V. SHASHI SEKHAR Prasap SIxeH, (1925) 

959 


Pat. 153; (1925) A. I, R. (Pat.) 517 


O. XXII, r. 4 — Mortgage-decree—A ppeal— 

+ Death of one respondent—Legal representatives not 
brought on record—Abatement, extent of. 

During the pendency of an appeal against a mort- 


‘gage-decree one of the respondents, who were all 


members of a joint Hindu family, died and his 
sons were not brought upon the record within the 
prescribed period: i / 
Held, that the respondents being all jointly inter- 
ested in the mortgage-decree obtained by them and 
the sons of the deceased respondent being necessary. 
parties to the appeal, the whole appeal- abated as the 
result of their not having been brought upon the 
record within limitation. Pat Daroca. SINGH, v. 
RAGHUNANDAN SINGH, 6P. L. T. 451; (1925) A. IR. 
(Pat) 590 669 


-— O, XXI, r 4, s. 144+-Appeal—Death of 
respondent—Substitution, absence of—-Appeal decreed, 
effect of—Restitution —Objection to appellate decree; 
whether can be taken. ’ 

A decree obtained against a dead person.is a nullity, 
and objection to the fature of the decree may be 
taken in execution proceedings. 

A joint decree for possession of a. house was passed 
in favour of two plaintiffs and they .obtained posses- 
sion of the house in execution. An appeal was pre- 
ferred by the judgment-debtor and the decree was 
reversed in appeal. The defendant applied under 
s. 144, ©. P. ©., for restoration of possession of the 
house. It was objected on behalf of one of the 
plaintifis that the other plaintiff had died before .the 
decree of the Trial Court had heen reversed bv the 
Appellate Court and that the decree of the Appellate 
Court was, therefore, a nullity: 

Held, (1) that the decree of the Appellate Court 
having been obtained against a dead person was A 
nullity sofar as the deceased plaintiff was concerned; 
. (2) that the decree of the Trial Court being’a joint 
decree in favour of ‘both the plaintiffs, and that the 
appeal having abated against.one of them could not 
have been decreed against the other; 

(3) that, consequently, the decree of the Trial Court 
in favour. of the plaintiffs still stood and “that the 
Executing Court could not restore to the defendant 
possession of the house which had been given to the 
plaintiffs ‘in execution of their decree. L ANWAR-UL~ ` 
Hag v. Nazar ABBAS, 6 L. 313; (1925) A. L R. a 


m O, XXIL, r4, O. XLI, r. 22—Respondent, 
death of—-Legal representative, substitution of, in 
memo. of objections, gffect of, on appeal. 

Any order that is made bringing the legal represen- 
tatives of a deceased respondent on record in the 
memorandum of objections will enure forthe whole of 
the proceedings including the appeal. M KANTHIMATHI 
AMMAL v. PERUMAL Kona, 48 M. L. J.492; (1925) A.'T. 
R. (M.) 777 215 
O. XXIII, r. 1—Mistaken view of law—With- 
ditiwal of suit. ° e,- 
The fact thata plåintiff’s claim has failed on account 





Petrik 
: © 


4 e è 


| 
t‘ : | 
¢ 


Vol, 88] 
Civil Procedure Gode—-1908—contd. 


for permitting withdrawal of suit in second appeal, 
under O. XXII, r. 1, 0. P. C. CG Sarinpra MOHUN 
„Tacoreg v. Bama Sunpara Devi 512 


———— 0; XXIII, r. 1—“Other suficient grounds,” 
meaning of—Withdrawal of suit, leave for—Alterna- 
- tive eduse of action. 

“Other sufficient grounds” -in sub-cl. (b) of r. 1 of 
O.: KAI of the C. P. C. must be ejusdem generis 
with the formal defect in sub-cl. (a). A Court has no 
power under O. XXIII, r. 1 to grant permission to 
a plaintiff to withdraw from the suit with liberty to 
institute afresh suit, in a case where the evidence 
adduced by the defendant is such as to cause the plaint- 
iff's suit to fail and the plaintiff thereafter asks 
leave to withdraw the suit with a view to institute 
afresh suit on an-alternative cause of action, especially 
after a prayer for amendment ofthe plaint to 
introduce the alternative cause of action had been 
refused. i l 

Where a Court in such a case grants' leave to the 
plaintiff, to withdraw the suit with liberty to bring a 
fresh sulit it acts with gross irregularity in the exer- 
cise of its jurisdiction so as to call for interference 
under s. 115, C. P. ©. M JavvapI CHINNA VENKATARA- 
MAYYA V. BANDI VEERASAMI, 21 L. W. 282; 1925) A. L R. 
(M) 617 ea ' 665 


—————- O, XXH, r. 1—Withdrawal® of suit with 
- liberty to bring fresh swit—Order passed by Appel- 
: late Court—Appeal, whether lies. 


- No appeal lies from an order passed by a Court of 


First Appeal under O. XXIM, r. 1 of ‘the. C. P. O., 
permitting tHe plaintiff to withdraw his suit with 
liberty to bring afresh suit. O BISHNUNATH v. Ram 
PARSHAD 1029 
———-— O, XXIH, r. 3—Arbitration—-Reference dur- 

ing pendency of suit—Award, whether can be plead- 

. ed as adjustment--Procedure—Award set up by de- 
- fendant—Amendment of written statement—Court- 

fees, whether payable. : 

Where an arbitrator to whose arbitration the parties 
to a pending suit have referred their disputes without 
intervention of the Court, properly comes toa deci- 
sion, the parties must be held to have adjusted their 
diffegences and the adjustment can be récorded under 

O. XXII, r. 3 of the O. P. O. 

- Where such an adjustment is set up by the defend- 
ant and he claims a specific sum as due to him under 
the award, it is open to the Court to direct the defend- 
ant to amend his written statement and to plead the 
award'asan adjustment so as to enable the Court to 
raise and try an issue on-the point and the Court can 
callupon the defendant to pay Court-fees on the 
specific sum claimed by him. S BOLMAL CHELLARAM 2. 
JHAMANDAS KISHARAM, 18S. L. R. 111; (1925) A. I. He 


(S.)' 266 
e O, XXH, r. 3—Counsel, traditions and. pri- 
- vileges of—Counsel, authorily of, to compromise suit 
Compromise out of Court, whether binding on 
client—Recording of compromise—Duty: of Court. 
‘The sanctity of contracts would ‘be: greatly im- 
perilled ifa Court were to permit a person acting 
under no mistake of fact and no misapprehension as 
to his capacity to contract and who tb all intents and 
appeqrances had enteped into a contract, subsequently 
to resile therefrom by unfolding aemental reservation 
of the existence of which no mention had been made at 
the time when the contract was entened-into. 
hold sucha person to the agreement which he had 
made i$ merely te apply the common law principle 


GENERAL INDEX, 
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that a per$on’s intention isto be ascertained from his 
acts,and the Court is not concerned to enquire what: 
the uncommunicated mental processes may have been! 
which at the material time were exercising his mind: 

The rights, privileges and obligations of an Advocate’ 
of the Calcutta High Court are, and since its- 
foundation have been, the sameas those of Counsel- 
entitled to practise in what ismow the High. Court of. 
Justice in Bngland. 

The authority of an Advocate remains the same 
whether he appears as Counsel in the High Court or 
in Courts suborfinate thereto. When Counsel: appear 
in Courts other than the High Court they carry ‘with 
them the traditions and privileges of their profession 
and the sanctions of their high calling. 

An Advocate of the High Court in. the course of 
conducting acase is clothed with authority to com- 
promise’a suit in which he has been retainedas Counsel.. 
A compromise entered into by Counsel would be valid: 
and binding upon the parties even although it had: 
been effected contrary to the express*intentions of the- 
client, unless the prohibition has previously been com- 
municated. to the- other side. Such a compromise 
should in a propercase be recordéd in the manner 
prescribed in r. 3 of O. XXIII of the C. P. C.. 

In considering whether such a settlement has been 
arrived at as would justify the Court in passing a 
decree under O. XXMI, r. 3 of the C. P, Œ., the 
question as to which the Court hasto be satisfied is 
not whether the order was a final order or a. perfected 
order but whether it was an agreed order. But: a 
litigant isnot entitled ex debito justitie to an order 
under the rule or to a decree in a suit brought to 
enforce a compromise effected by Counsel merely. 
because the Court is satisfied that Counsel in bringing 
about the settlement possessed authority as Counsel 
in that behalf. 

Whether or not the Court is satisfied that a suit has 
been adjusted by an authority, agreement or com- 
promise which the Court is bound to enforce must 
depend upon the circumstances of each case.. 

The apparent authority of Counsel who is retained to 
conduct a suit to bind his client by his admissions 
and acts is restricted to acts and admissions in Court, 
and such acts and admissions out of Court do not bind 
the client unlessin fact they are authorized by the 
client or by his agent duly authorized.in that behalf. 
The nature of the duty which an Advocate accepts by 
undertaking to appear fora client’ indicates that: he is 
clothed with authority to bind his client. only when 


* 


he isin fact engaged in the actual management of. 


the suit. 

A compromise effected by Counsel out of Court and. 
not assented to by the client is only binding upon the 
client if it was expressly authorized’ or is subsequently 
ratified by the client or by his agent authorized in 
that behalf. G ASKARAN CHOUTMAL v. E. I Ry. Co., 29 
©. W. N. 566; (1925) A. I. R. (C.) 696; 52 C. 386 413 


¥ 


—— 0. XXII, r. 3, s. 89, Sch. 1l—Appeal—Arbi- | 


tration, reference to, without intervention of Court, 
pending appeal— Award, validity of — Award, 
whether can be treated as. adjustment of dispute— 
Inherent power of Court to refuse to allow’ appeal 


` to be proceeded , With—“Any other law” in s. 89,. 
Statutes—-Margingl, . 


“meaning of—Interpretation of 
notes, whether can be referred to—Duty of Judges, 


Held, by the majority (Mukerji, J., dissenting), that 
where an arbitration is entewed into in a° pending suit ° 


without the intervention of the Court, the Gourt may 
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. on the application? of any party. stay the hearing of 
~ the suit, and on an award being -subsequerftly made 
act om the award if it finds that it is otherwise valid, 
treating it as an adjustment of the suit. There is no 
reason why when an award is brought to the notica of 
the Court in a pending suit, it should not try the 
issue whether the award is not binding on the parties 
„under the general principles of the law of contract by 
a proceeding under O. XXIII, r. 3 of the O. P. C. 

Per Walsh, J.—Forbearance to sue and forbearance 
to take definite steps to enforce legal rights are ade- 
quate consideration to support an agreement, 
particularly an agreement where th8re are mutual 
considerations and both the parties intend and agree 
to make an end of their dispute. - 

e The High Court has an inherent discretion to decline 

to allow an appellant to prosecute an appeal the 
moment it is satisfied that the appellant by his solemn 
act and deed testified to by his signature, for what he 
considered adequate , consideration, has expressly 
abandoned his right and undertaken to withdraw his 
appeal, > 

Per Kanhaiya Lal, J—The procedure provided by 
Sch. II tothe O. P. ©., is by no meansthe only 
manner in which an award can be enforced. The 
language of s. 89 of the ©. P. O. does not exclude the 
applicability of O. XXIII, r. 3, or any other portion of 
the Œ. P. C., to an arbitration. The failure to adopt 
the procedure provided by Sch IT of the Code de- 
prives a party of his right to claim advantages which 
that Schedule gives. It does not deprive him of his 
right to enforce the contract embodied inthe award 
otherwise, unless the subject-matter of the reference 
has mganwhile been disposed of by suit. Where dur- 
ing the pendency of an appeal the parties refer their 
œ% dispute to arbitration and an award is made by the 
arbitrator and is carried into effect, the award must 
be treated as good so far as it operates as a com- 
plete accord and satisfaction of the decree under 
appeal. It makes no difference whether such a settle- 
ment is a direct settlement between the parties 
themselves, or made bya third person to whom the 
patties have referred their dispute as arbitrator. 

Per Mukerji, 7 —The words “any other law for the 
time being in force” ins. 89 of the ©. P.C., do not 
refer to the Schedules appended to the main Code of 
Civil Procedure. 

A compromise is the direct result of an agreement 
between the parties. Rule3 of O. XXIII of the C. P. 
O., must, therefore, be taken as directed only to cases 
where the parties have agreed that the Court should 
‘decide a matter between them in a particular way. 
An arbitration cannot come within the purview ofr. 3 
of O. XXIII. ue 

An award which has been arrived at by a reference 
of the subject-matter of an appeal to arbitration pend- 
ing the appeal cannot be recognized as an “adjust- 

ent by lawful agreement” by the parties to the 
appeal or as a “compromise” within the meaning of 
r.3 of O. XXIII of the ©. P. ©. If both parties 
accapt the award, there would be no difficulty in the 
acceptance of it by the Court. But then the award 
would be accepted not as an award but as a document 
embodying what has been accepted by the parties as’a 
proper basis for the settlement ofetheir dispute. 
(GAJENDRA SINGH v. DURGA Kumari, 23 A. L: J. 561; 
(1025) A. I> R. (A) 503; 47 A. 637 6 768 
O; XXII, r. 3, O. XXXIV, r. 5—Haxecution of 
*decree—Momey-decree creating charge on land— 
* Recre, whither can be executed—Pinal decree, 





INDIAN CASES. 


|] e 
3 $ 
rigas 
Civil Procedure Code—1908—contd. 


whether necessary—Compromise decree—Terms not 

relating tp suit, whether can be enforced. 
© Where in a suit for money, a decree is passed 
creating a charge on certain properties, the provisions, 
of ©. XXXIV of the ©. P. O., do not apply to the 
case and the decree is capable of execution without 
the necessity of having a final decree passed in the 
matter. 
“ Where the terms of a compromise decree which do 
not relate to the suit appear either directly or in- 
directly as considerations on which ‘the settlement 
of the claim is based, such terms may be considered 
as part of the decree and executable with it; and 
the whole compromise decree is enforceable in exe- 
cution proceedings without a separate suit. M RAMA- 
sawr Nayapuv. K. N. S. SUBBARAYA THEvAR, (1925) M. 
W. N. 525; 48 M. L. J. 490; (1925) A. I. R. (M.) are 


m O, XXIX, r. 1—Suit by Corporation—Plaint 
signed and verified by authorized agent, validity of. 
Rule 1 of O. XXIX of the Q. P. C., does not contain 

a mandatory rule, and if a person who has signed and 

verified a plaint on behalf of a Corporation is the duly 

authorized agent of the Corporation and is acquainted 
with the facts of the case, there is no irregularity in 

the signature or the verification. L ALLEN BROIKERB v. 

ARURI Mau Kuanna, (1925) A. I. R. (L.) 338 546 

wm O. XXX, r. 3—Suit against partners of firm 
Service of summonsess 
Order XXX, r. 3 of the O. P. C. has no application 

to a suit which is not brought against the partners in 
the name of their firm but against them in- 

dividually. O Asrr Kumar SHAHA v. Mrirunsoy R 

O. XXXII, r. 3 (4), s. 99—Minor defendant 

—Guardian ad litem appointed by Court—-Notice to 

minor, absence of, effect of—Irregularity—Decree, 

whether binding on minor, See C. P. C., 1908, aan 





~~" 


O. XXXII, r. 7—-Compromise. entered into on 
behalf of minor—Leave of Court, absence of, effect 
of--Guardian refusing to be bound by compromise 
before leave granted--Compromise, whether binding 
on minor—Decree passed on compromise—Leave of 
Court, whether can be presumed. 

A compromise entered into on behalf of a mjnor 
without the leave of the Court isa nullity. 

The mere fact thata decree has been passed in 
terms of a compromise does not necessarily justify an 
inference that the Court granted leave on behalf of a 
minor party or that it was satisfied that the com- 
promise was for the benefit of the minor. 

Where the guardian of a minor enters into a coms 
promise without the leave of the Court but changes 
his mind before the leave of the Court is granted, the 
compromise cannot be forced on the minor. A GULAB 
Dei v. Vaish Moror Company, 23 A. L. J. 523; L, R. 6 
A. 390 Civ.; (1925) A. I. R. (A.) 570 429 
mmm 0. XXXII, r. 7Compromise of suit—Minor 

and major parties—Leave not obtained—Adult pa- 

ties, whether affected. : ý 

Order XXXII,” r. 7 (2), contemplates the case ofa 
minor on one side ranged against adults.on the other 
as regards the matter of compromise ofa suit. It can 
have no refererfte to the effect of any compromise 
between adults although a minog may bea mari to 
the suit, which must be governed by the general law 
and not by O: XXXII, r. 7 (2),0.P.C. © Taro BALA 
Dasi v, SURENDRA Natu Mirra, 41 C. L. J, 213; 29.0. 
W. N. 597; (1925) A. I, R. (Og 866 e 469 


~ Sineu v. Lar Kenar Nars Sineu, 12 O. lu. J. 366; Ey. 
O 
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-——— 0. XXXII, r. 7—Minor—Comy ` se entered 
into by guardian, whether binding on nernor— anc- 
tion of Court—Concealment of material facts. 

A, minor will be bound by a compromise decree 
Which is-enfered into ‘on his behalf by his guardian, 
and which has received the sanction of the Court. 
But, if it is found that the facts were, not properly 
placed before the Court by the guardian at the time 





when the Court sanctioned the compromise on behalf e due are included the costs of the suit. Where, there- , 


of the minor, with the result that while the minor 
received no benefit, but on the contrary lost heavily, 
his guardian did receive some benefit for himself, the 
cpmpromise decree is vitiated and does not bind the 
minor. For, it is the duty ofaminor’s guardian to 
place the Court in possession of all essential facts, and 


any concealment of material facts will amount to fraud, 


on the Court, because the Court must be putin a 
position to form an, opinion whether a compromise 
ought or ought not to be sanctioned. O'Lat Bisnunpat 


A. L R. (0.) 512 4 


4 

O. XXXIII, r. 1, O. XXH, r. S-—-Pauper plaint- 
“aff, death of—Legal representative, whether entitled 
to swe in forma pauperis. f 

The legal repesentative of a deceased pauper plaintiff 
or appellant cannot continue the suit or appeal in 
forma pauperis if he is not a pauper himself. M In re 
A. S. RADHAKRISHNA Atyar, 21 L. W. 550; (1925) A, I. 
R.(M.) 819 ~ 9 


———— O. XXXIH, rr. 1, 5—Application for leave 
to sue as pauper—Plaintiff possessed of property; 
whether can be granted leave. 

Plaintiffs wlio were minors applied for leave to sue 
in forma pauperis to set aside an alienation by their 
father of joint family property. It was found that 
there was a share of property which had’ not been 
transferred at the time when the suit was filed : 

“Held, that unless it could be proved that it was 
impossible for the plaintiffs to obtain funds on the 
security of the property which belonged to them, it 
could not.be said that they were paupers and they 
could not, therefore, be granted leave to sue in 
forma pauperis. A RAM Prasap SINGH V., JAGTAMBA 
Prasad SINGH, 23 A.L. J. 512; L, R.6 A. 352 Civ; 
(1925),A. I, R. (AJ) 547 420 


——-—— O, XXXIV, r. i—Jurisdiction of Court over 
land outside jurisdiction. n < 
Order XXXIV, r. 1, of ©. P. O.. enacts a rule of 

procedure and cannot be invoked to ‘extend jurisdic- 

tion, B PRANLAL TRIBHUWANDAS v. Gooutpas DAMODAR, 

27 Bom. L, R. 570; (1925) A. I. R. (B.) 333 2 

O. XXXIV, rr. 1, 5—Morigage suit—Prior 


nan 








mortgagee, whether necessary party—Sale in execu- 


tion of mortgage-decree—Auction-purchaser, position 


of., 

At a sale in execution of a mortgage-decree, the 
purchaser acquires the rights®f both mortgagor and 
mortgagee. As purchaser* of the equity of redemp- 
tion he is entitled, if he wishes, to redeem a later 
mortgage or as purchaser of the rights of the mort- 
gagee, he can claim priority over the later mortgage 
by electing to stand in the shoes of the prior mort- 
gageo. 


a 
A prior mortgagee or a purchaser of his rights 


under *tife mortgage % not a necgssary party to a 


suit on the subsequent mortgage, as he is under no 


obligation toredeem to keep his rights alive. N Yapo 
Rao v. AMRIT Rao aa 803. 
2 PN ` ` = . 
@ ` 
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prelimin&ry and final—Costs of ‘suit, whether in- 

cluded—Mortgagee, whether entitled to recover cosis 

from mortgagor. ` 

The words “such payment” incl. (d) of r. 2? of O. 
XXXIV of the O. P. C. must be interpreted to mean 
payment ofthe amount due as declared by. the 
preceding clauses, and within the amount so declared . 


fore, a preliminary decree for foreclosure is passed 
under this rule the foreclosure isto take place in 
lieu of the principal and the interest on the mortgage 
as well as-‘the co8ts of the suit, and under cl. (2) of 
r. 3 of the Order the final foreclosure must be 
declared to take place in lieu of the entire mortgage- 
money plus the costs of the suit. Aftera finale 
foreclosure decree has been passed in terms of r. 3 of 
O. XXXIV, the mortgagee is uot entitled to recover- 
the costs of the suit separately from the mortgagor. 
O Lav Ram PARKASH v. JANKI Prasan, 120. L. J. 91; 2 
O. W. N. 203; (1925) A. I. R. (0.) $51 203 


s 
-m O, XXXIV, rr. 2, 4—Mortgage suit—Decree, 
form of—Interest pendente lite,and future interest, 
direction to pay—Construction of judgment—-Fuiure 
interest, meaning of. 
Under rr. 2 and 4 of O. XXXIV ofthe C. P. C. 
where in a suit for sale the plaintiff succeeds the 


Court must pass a decree either ordering an account 
to be taken of what will be due to the plaintiff for 


“principal and interest onthe jortgage and for his 


costs, if any, awarded to him upto the expiry of the 
days of grace, or must pass a decree declaring the 


amount so due and the decree must further direct that | 


in default of payment within the period of grace the 
mortgaged property be sold and the proceeds, after 
defraying expenses of the sale, applied in payment of 


what is declared due tothe plaintiff together with ` 


subsequent dosts. Under these rules the Court has 
power to direct not only payment of the principal’ 
and interest on the mortgage upto the expiry of the 
days of grace but also payment of subsequent 
interest, that is to say,.interest up to the date when 
the property is sold and the claim realized. : 

In a mortgage suit the plaintiff is entitled to 
interest at the bond rate from the date of the suit 
till the date fixed for payment unless the Court for 
any special reason thinks fit to reduce the interest 
during this period. On default the decree-holdex 
is entitled to the Court rate of interest from the 


date fixed for payment till the date of actual 


realization. 

In a mortgage suit the plaintiff claimed ‘that an 
account be prepared of the principal amount and 
interest due under the mortgage-bond and that a- 
mortgage decree be passed for a certain sum besides. 
costs and future interest tillthe day of ‘ realization 
at the rate of interest entered inthe bond. The suit 
was decreed and the judgment concluded as follows:— 
“Hence it is ordered that the suit be decreed with 
costs. Defendants to pay up the decretal amount 
within six months. In default the mortgaged property 
will be sold subject to the encumbrance mentioned 
above. ‘As the interest has swelled to an abnormal 
amount I donot allow future interest. on the bond 
rate. Interest at 6 per cent, perannum from this 
date till the date of payment: e 

‘Held, (1) that the expression “future dnberest” in 
the judgment meant interest from the edate of the” 
decree and that the words ‘date of paythent" meant. 


< 
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. h Py 
* the date of actual realization so that the eect of the 


judgment was that interest at the rate of 6 per cent. 
per annum had been awarded from the date of the 
decree bil] the date of actual realization; 

(2) that an order for the payment of interest 
‘between the*date of the suit and date ofthe decree 
was implied in the opening words of the concluding 
portion of the judgment which meant that the suit 
as laid in the plaint was decreed ‘with costs subject 
to the reduction of the rate of interest as specified 
Pat RADHAKISHUN : CHAMARIA 4. 
ZALIM SINGH, 2 Pat. L. R. 315; (1925), A. I. R. (Pat) 
455;.6 P. L. T. 459 323 


m O, XXXIV, ri 3—Limitation Act (IX of 1908), 

e Sch. I, Art. 181—“The day fixed,” meaning of— 

Application for final decree-—-Period for payment, 

“extension of—Papers ordered to be filed—Fresh 
“ application—Limitation. 


The words “the da} fixed” in sub-r. (2) of x. 3 of 
O. XXXIV of the C. P. O. refer to the day fixed 
under the preceding sub-rule and do not’ include the 
day to which payment may be postponed under the 
proviso to the rule. 

Where an application for a final decree is made 
within time and it is ordered to be filed as time for 
payment has been extended, the order cannot be 
construed as amounting to a dismissal of the applica- 
tion. 


Any subsequent application for the making of the - 


decree. final on default of payment within the time 
extended is meant only for the purpose of continuing 


. the proceedings on the original application and is 


not governed by Art. 181 of Sch. I of the Limitation 
. Act and there is no limitation provided in respect of it. 
N CHINAI v. Sonasi, (1925) A. L R.(N.) 291; 21 N. 
L. R. 47 I 901 


. 
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based on—Personal 


: for sale—Compromise, decree 
ajfécted—Costs, 


. liability of mortgagor, whether 

_lidbility. for. 

“ During the course of a mortgage suit brought on 
the basis ofa simple mortgage which provided for 
the personal liability of the mortgagor a compromise 
was arrived at by which the mortgagee agreed to 
accept payment of the decretal amount by instal- 


ments, the whole to be -recoverable in default of 


payment of any instalment. The mortgagee obtained 
a praliniinary decree on the basis of the compromise 
and default being .made in payment the preliminary 


decree was. followed bya final decree for sale under ` 


r, 5,0. XXXIV of the C. P. O. The sale-proceeds of 
the mortgaged property did not satisfy the decretal 
amount'and the mortgagee made an application for 
a personal decree against the mortgagor under r. 6 of 


Held: (1) that the compromise having been entered 


d + . 


into in cońnection with.a suit for sale merely, 


modified the terms on which a decree` for sale would 
otherwise have been passed and that the mere fact that 
the mortgagor's personal liability was not mentioned 
in the Compromise. did not put an end to such 
liability), © ; 
(2) that a preliminary and a final decree having been 
„passed iti accordance with the compromise and neither 
party having. appealed against them or cêòntested the 
aorrpctiiess of the procedure adopted by the Court it 


< was nob. open tothe mortgagor to contend that the 


preliminary decree could hot have been passed on the 


SIA de ee were ge 
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0. XXXIV, rr. 5, 6—Mortgage, simple—Suit 
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basis of a compromise which provided for payrhent 
by instalments; 

(3) that there was, however, no antecedent liability 
for costs under the terms of the mortgage-deed and, 
thal the mortgagor's personal liability mot having’ 
been declared by the decree in respect of the costs, the 
mortgagee was not entitled to recover the amount of 
the costs from the mortgagor personally. O Sri RAM 
v. SURAJ BALI 507 


~ O, XXXIV, rr. 5, 10—Mortgage suit—Decree 
for sale—Final decree—Costs incurred in execution,. 
whether can be added to mortgage-money-—Mortgagee, 
personal liability of. 

There is no provision in r. 5 of O. XXXIV of the: 
O. P. C. that costs incurred subsequentto the passing 
of a- final decree for sale on a mortgage should also 
be added to the mortgage-money. The scheme of the 
rules is that the mortgaged property is- liable for 
the'costs properly incurred even subsequent to- the 
preliminary decree, but it does not follow that ‘all’ 
kinds of costs “which are incurred after the final 
decree are to be added to the mortgagé-money. 
Rule 10 of the Order contemplates that when the time 
for final adjustment arrives ‘the Court has to add to 
the mortgage-money such costs as have been pro- 
perly incurred since the decree and till the time of 
actual payment, but the costs mentioned in the rule 
are costs which are properly incurred in the suit in 
carrying out the directions contained in the decree 
and do not include costs incurred in subsequent. 
objections to execution proceedings or in áppeals- from 
orders passed in execution. These costs are incurred 
in proceedings separately numbered and treated as 
quite distinct and independent from the suit itself.. 





Costs awarded in subsequent proceedings or in- 


appeal from such proceedings must be separately: 
taxed and realized by separate execution against the 
mortgagor personally. A Her Ram v. Rasan Dat 
Prasan SINGH, L..R. 6 A. 530 Civ. 829. 





sale—Liberty to apply for personal decree, effect of. 

Where in a decree for sale of a mortgaged property 
liberty is given to the plaintiff to apply for a personal 
decree for the amount of the balance due to him after 
the sale of that property, this does not imply that on 


application a personal decree must be granted. The. 


question of limitation remains open and has to be 
decided at the proper time. O Bint Biron v. KEDAR 
Natu, 12 O. L. J. 372; (1925) A. I. R. (O.) 462 810 
——__—— 0. XXXIV, r. 14— Maintenance- decree declar- 


ing charge upon certain properties—-Execution of 


. decree—Properties charged, whether can be sold. 

It is not necessary that in every case where it is 
sought to enforce a charge upon immoveable property 
the person for whose benefit the charge was created 
must resort to the procedure for enforcement of claims 
under a mortgage laidglown in O. XXXIV of the C. 

C 


s Ah s 

-Plaintiff obtained a decree declaring that she was: 
entitled toa certain maintenance allowange from the 
defendant and that certain properties belonging to the 
defendant were charged with the payment of the 
allowance. In execution of this decree the plaintiff 
made an application for the reapvery of a certain sum 
on atcount of arrears of maintegance and sought . to 
sell the properties Gharged under the decree in order 
to enforce payment of the amount due to her: le 


Held, (1) that althougk the decree obtained by thie 


plaintiff was declaratory in® form it was capable of 


- O. XXXIV, r. 6—Morigage suit—Decree for- 


ca 
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execution the object of the decree being that main- 
tenance should be recoverable by the plaintiff without 
her having to bring a fresh suit for the purpose; 
(2) that the decree obtained by the plaintiff being a 
money-decree- the interest of the judgment-debtor in 
the properties charged with the payment of the main- 
tenance allawance could be sold in execution of the 
decree, and that the provisions of r.7 of O. XXXIV 
of the C. P. C., were not applicable tod ` case. Pat 
Hari SANKAR Ral v. Tarar IKUER, 4 Pat. 693; 6 P. L. p 
802 92 


O. XXXVII, r. 1—Limitation Act (IX of 

1908), Sch. I, Art. 5—Suit on negotiable instrument 

—Summary procedure—Admission of plaint--Limi- 

tation. 

Article 5 of Sch. I to the Limitation Act of1908 is 
not applicable to suits under O. XXNXVII of the 
C P.C. GCG ROBINDRA Nato DUTT v. ABDUL AHAD & 
Co., 29 C. W. N. 589; 41 C. L. J. 368; (1925) A. Tan 

4 


(O.) 781 

- O. XXXVIII, r. 5—Attachment before judg- 
ment—Agency Courts, properties in the gurisdicticn 
of—Agency Rules, rr. 16 (4), 22---Power to attach at 
instance of Court outside Agency Tracts. 

A Court acting under the C. P. C., has no jurisdic- 
tion in a suit pending before it to attach before 
judgment properties situate in the Agency Tracts over 
which it has no jurisdiction. 

Under the Agency Rules for the administration of 
the Agency Tracts, there is no power jn the Agency 
Court to attach properties before judgment at the 
instance of a British Court situate outside the Agency 
Tracts. M ZUBEDA BEGAM S9AHEBA v. KOMMANNA 
Kannan, 48 M. L. J. 680, (1925) A. I. R. (AL) 1100 430 


O. XXXIX, r.1—Temporary injunction, when 
can be granted. 

Beforea Court is asked to issue a temporary Injunc- 
tion the application must show that the requirements 
of O. XXXIX, r. 1, C. P. C., must be fulfilled, viz., that 
there is a risk of the property being damaged or the 
creditors being defrauded. O AHMAD MUJTABA KHAN 
v. PIRTHIPAL SINGH 581 
O. XL, r. 1 —Recewer, appointment of—Dis- 

cretion of Court, how to be exercised—Appointment, 

when to be made. i 

The jurisdiction to appoint a Receiver must not be 
exercised lightly but should be exercised most 
cautiously. The relief by way of appointment of a 
Receiver is not one ex debito justitie but one which 
is purely withig the judicial diseretion of the Court. 
The power should not generally be exercised asa 
matter of course, and it isnot a reason for allowing 
an application for the appointment ofa Receiver that 
it could do no harm to appoint a Receiver. The 
appointment of a Receiver is in many cases a matter 
for the most serious consideration, for the Court 
taking possession at the instance of a plaintiff may 
be doing wrong, in some cases, irreparable, to the 
defendant. For if the plaintiff were to fail in 
establishing his right the Cou may by its interim 
interference have caused*nuischief to the defendant 
for which the subsequent restoration of the property 
may afford ifo adequate compensation. 

Before appointing a Receiver in any particular casc 
the Court must take the whole circumstances of 
the case into consideration and then edecide whether 
it would be just and convenient to appoint a Receiyer. 
L GURDWARA Parpanp@ak Commirra: v. DHARAM Das, 
1 L. C. 514; (1925) A. 1. R (L.) 349; 6 L. 74 562 
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—~+--—— O, XLI, r. 4—Suit brought by two plaintiffs, 
dismissal of—Appeal by one—Suit decreed by Ap- 
pellate Court in favour of appealing plaintiff—J on- 
appealing plaintiff, whether entitled to decree—Dis- 
cretion of Court— Appeal, second, whether lies. 

A suit to recover certain property was brought by 
two plaintiffs, but was dismissed by the Trial Court. 
Only one of the plaintiffs appealed describing his 
appeal as being one under O. XLI, r. 4 of fhe C. P. C. 
The Appeflate Court decreed the suit so far as the 
appellant was concerned but did not pass a decree in 
favour of the plaintiff who had not appealed : 

Held, that the matter was within the discretion of 
the Appellate Court and that that Court having 
exercised its disoretion in refusing to passa decree 
in favour of the non-appealing plaintiff, no secend 
appeal lay against that decree at the instance of the 


latter, inasmuch as the lower Appellate Court was not ` 


bound to passa decree in his favour simply because 
his title had been made out. A Jar NARAIN SINGH v. 
Manpual Sineu, L. R. 6 A. 495 Civ. §35 


———-— 0. XLI, rr. 10, 22 (4)—Letters Patent (Mad.), 
el. lọ— Limitation Act (IX of 1908),.s. 5—Appeal— 
Security for costs, failure to furnish—Dismissal of 
appeal—Cross-objections, whether can be heard— 
Appeal from Original Side—Cross-objections, nature 
of -—Limitation— Delay—Extension of time—Suffi- 
cient cause. 

Where an appeal is dismissed on account of the 
failure of the appellant to furnish security for costs as 
directed by the Court, a memorandum of cross-objec- 
tions, filed by the respondents pending the appeal can 
still be dealt with as a substantive appeal and disposed 
of after notice to the parties. 

Order XLI of the C. P. C.. has no application to 
appeals from the Original Side of the High (Court. 
Such appeals are provided for by cl. 15 of the Letters 
Patent of the Madras High Court. A memorandum of 
cross-objections by a respondent in such an appeal 
must, therefore, be treated as a substantive appeal and 
must he filed within 20 days from the date of the 
judgment. 

Where, however, a respondent is misled by the rules 
and practice of the Court, and files a memorandum of 
cross-objections beyond the time for filing the appeal, 
the delay in the presentation may be excused under 
s. 5 of the Limitation Act. M BHIMASENAROW v. VENU- 
GOPALA MUDALI, 48 M. L. J. 384; (1925) M. W. N. 190; 
21 L. W. 672; (1925) A. I. R. (M) 725; 48 M. 631 443 
O. XLI, r. 22—Appeal filed by one defendant 

— Cross-objections by co-defendant, whether can be 

entertained. 

Where a decree is passed against two defendants, 
the interest of one of whom is adyerse to the other, 
and one of them files an appeal against the decree 
ihe mere fact that in his appeal he urges grounds 
which support the claim of the other defendant 
does not disentitle the latter from filing cross-objec- 
tions to the appeal putting forward grounds in 
support of hisown claim. Such cross-objections are 
properly filed under r. 220f O. XLI of the C. P.C. 
and must be entertained. C BHUBAN Mouan GHOSE 
v. Co-oPERATIVE HINDUSTAN BANK, 29 ©. W. N. 784; 
(1925) A. I. R. (C.) 973 f 866 


———— O, XLI, rr. 23, 25, s. 151—Suit decided on 
merits—Appeal —Remand order, legality of—Pro- 
cedure. ? 





A case should not be remanded for re-trial when the , 


Trial Court has really disposed of it on the merits, Į 


+ 


.LAKHAN SINGH v, BABU Ram, 23 A. L. J. 880 
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_‘in-such a case the Appellate Court sedans that it 
“ought to have a finding on some ‘issue or issues 
"which the Tria] Court. has not docided, it can always 
_rémit issues under O. KLI, r. 25, of the G. P. C., bat 
‘itis not legitimate for an Appellate Court to ‘send 
.back a case from its file merely because it differs 
‘radically from the conclusions of the Court below on 
tlie facts or because it considers that the discussion 
of the evidence in the Trial Court's judgment is 
‘inadequate. 

A preliminary decrep was passed in a an: 
suit and. thereafter the Trial Court went into the 


-accounts and holding that the mortgagee had not 


kept complete or clear accounts accepted the accounts 
filed by the plaintiff which were prepared on the basis 
‘of the Patwari's papers. On appeal the Appellate Court 
thinking that the Court of-first instance had not gone 
properly into the accounts and had decided the case 
inasummary and unsatisfactory manner remanded 
the case with the direction that the accounts should 
be gone into again and that the objections advanced 
by the mortgagee should be decided after framing 
issues as regards them 

Held, that it was the duly of the Appellate Court to 
go into ‘the question of accounts itself andto find out 
what amount was actually due to the plaintiff on the 
evidence that was before it, and-that it had no power 
to remand the case after the first Court had already 
expressed its opinion clearly on the reliability. of 
the account books produced ‘by the mor teases. A 
1021 
——— 0. XLI, r. 27—A ppeal—Additional evidence, 

when can be taken— Fresh evidence, discovery of, 


effect of.. 
An Appellate Court has no. jurisdiction to admit 


‘fresh evidence merely on the ground that the evidence 


. he is a party to the appeal, 


had “been discovered by one of the parties to the 
litigation under circumstances which would warrant 
an application for review of judgment under 
O. XLVII, r. lof the O. P, C0. A BALDEO Ram v. KUN 
Kun Ram, L. R. 6 A. 393 Civ. 586 





be a aa in favour of aœ person not purty to 


appe 
dee O. XLI? r. 33 of the ©. P. O. a decree cannot 
be modified in appeal i in favour of any person unless 
N Yapo Kao Wi AMRIT 
. 803 
o. XLI, r. 33—Decree against two sets of 
defendants—A ppeal by one set— Decree, whether can 
be set aside.as against defendants who have not. 
‘ appealed, ` 
It is possible that within the ambit of an estate 
there may be ratyatwart holdings, and in such cases 
the zemindar collects the amounts due to the Govern- 
ment Gnly as.an agent for the. Government. 
An inamdar's right to. both varams is not incon- 
sistent with the lands being a part of the zemindari. 
In a’ suit by an inamdar against a zemindar for 
a declaration that his lands were not part of the 
estate of the zemindari and against the tenants ‘in. 
possession of the land fora declaration that they had 
no occupancy rights, the Trial Court held that the 
inams were’ excluded from the assets of the zeminddri 
and that the, tenants had -no occupancy rights. On 
_appeal by, the zemindar alone, on a finding that the 
lands were included in the assets of the “zemindari 
the Appellate Court reversed the finding as to occu- 


Rao . 





. * pahey rights also and dismissed the “plaintitt's suit 


7 © 
* 


. plaintiff's suit as against them, 


O. XLI, r. 33—Appeal—Decree, whether can - 
down i in r. 





- [1995 
` | | 
pure Code—190 8—contd. Zen site 


both ag (cast the zemindar 
tenants: 

Held, that the tenants- defendants not 
appealed from the decree of the Trial, Court, it was 
not competent to the Appellate Court, to dismiss the 
inasmuch as the 
finding of the Appellate Court that the lands were 
included. in the assets of the zemindari was not 
inconsistent with the decree which the,plaintiff. had 
obtained in the Trial Court against the tenants-defend- 
ants. M Manyara SurayyaA ~v, VENKATA KUMARA 
MAHIPATHI Suyya Row, 48M. L. J. 577; (1995) A. L R. 
(ML) 771; 22 L. W. 376; (1925) M. W. N. 730 “99 


O. XLI, r. 33-—Decree against some defend- 


coal as against the 


ants —Appeal— Decree, whether can be passed against l 


defendants who were absolved by.the Trial Court. 

Where a plaintiff obtains a decree against some of 
the defendants in the suit and no decree is passed 
against the other defendants, but on an appeal by the 
judgment-debtor defendants the Appellate Court 


comes to the conclusion that the decree’ should have 


been against the defendants who have been absolved 
from liability by the Trial Court, and not against the 


defendants-appellants, it cana pply | the provisions of.’ 


O. XLI, r..33 of the ©. P. C., to give appropriate relief 
to the plaintiff. A KANJI MALL v. -Durga Prasap, 23 


A. L. J. 501; L. R. 6 A. 346 Civ.; (1995) A. L R. A 


999; ne 597 


O. XLII, r. 1 (d), 0 JIKA, r. (ene 
to set aside ex ‘parte decree —Order, conditional-+ 
Condition not complied with—Consequent dismissal 
, of application—Appeal from which order lies. See 
C. P. O., 1908, O. 1X, Rr. 13 196 
O. XLI, ni “(W), O. XLVI, ir 4, fe 

Review of judgment on ground of discover y of. NEW 

evidence—A ppeal, grounds for — Objection that new 

evidence does not ‘ref er to property in dispute, whe- 
ther can betaken—New case, whether con be set up 

in review. . 

The right of appeal conferr ed by O. XLII, rl 
(w) against.:an order allowing a review is not an 
unlimited right but is subject to the conditions ` laid 
7 of O. XLVII of the Code. 

A review of judgment was granted on the ground 
of discovery of new and important evidence which 





mn 





-the party. applying for review could not by the 


exercise of due diligence have discovered earlier.. The 
new and important evidence consisted of a c@rtified 
copy ofa sale-deed. In an appeal against the order 
allowing the review it- was contended, that it was not 
clear on the face of the sale-deed that it related to 
the property in dispute: 

Held, that the objection did not come within. the 
scope of r. 7 of O. XLVI of the. ©. P. C, and that 


consequently the order allowing the review could not ; 


be upset. 

A party ought not to be allowed i in review to`. raise 
a case which was -> never raised at the trial and on 
which no evidence was adduced. A MADHORI Saran 
v. Parnati,.23 A.L. g. 5345. L. R. 6 A: 454 Civ; ee 
A. I, R. (AY 552 “te 
aa OF, XLIV, re ‘1—A pplication for. ia F 


-appeal as pauper, when can be entertained—A ppel- 


late Court, duty of—Reċord, whether canbe looked at, 
The proviso to r. Lof.O. XLIV of the C. PI C., is a 
necessary safeguard introduced by the Legislature for 
the benefit of litigants who find themselves . opposed 


` b paupers, and is apt to be q@erlooked. A ‘night of 
appeal as a pauper is very: distixictly. limited, 16 is 


¢ 


having 


+ 
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: y ! as 
_ not sufficient for the applicant to show. that he is a 
pauper. The Court must be satisfied from a perusal 
of the judgment and decree that there is something 
wrong with the decree. Jf the judgment and the 
decree are on the face of them unexceptionable, the 
application cannot be entertained and it is not open to 


* the Appellate.Court to consider whether the, judgment. 


is justified by the record. R Mauxe Tua Diy v. Daw 
Paw, 4 Bur. L. J. 55; (1925) A. L R. (R.) 249 


O. XLV, r. 13, O. XLI, r. 6—Appeal to Privy 
Council—Stay of execution—Security—Procedure— 
Jurisdiction of High Court. 

Order XLI of the O. P. C., applies only:to appeals 
‘from original decrees, but by virtue of the.provisions 
of O. XLII it is also made applicable to second 
appeals. It has no application to appeals to the 
King in Council. In the course of such an appeal 
the powers with regard to the stay of execution or the 
taking of security from the respondent are specifically 
laid down in r. 13 of O. XLV of the O. P. C. Under 
that rule the High Court may allow the decree 
appealedfrom to be executed taking such security 
from the respondent as it thinks fit fort the due 
performance of any order which His Majesty in 
Council may make on the appeal. The provisions of 
this rule are alone meant to govern any’ question 
regarding the execution of a decree under appeal to 
His Majesty in Council and the provisions òf r.6 of 
e O. XLI of the C. P. C., have no application to such 
a case. R Maune Po SaRIN v. Mauna PosKin, 4 Bur. 
L.J. 50; 3 R. 158; (1925) A. I R. (R.) 254 992 


O. XLVI, r. 1 (i)—Review—Wrong exposi- 
tion of law, whether ground for review. - 
A judgment cannot be reviewed under O. XLVII, 

T. 1 (1) of the C. P. C., on account of some mistake 
or error apparent on the face of the record: where 
the alleged mistake or error is a wrong expoSition of 
the law N JAGANNATH v. SHRINIVAS, (1925) A. L R. 
(N.) 362 - .ı 112 


—--—~ O. XLVII, rr. 4,7, O. XLII, r. 1 (W)—Re- 
' view of judgment on ground of discovery! of new 
evidence—Appeal, grounds for--Objection that new 
evidence does not refer to property in dispute whe- 
ther can be taken—-New case whether can be set up 
in review. See C. P. ©., 1908, O. XLII, r. 1 (w) 
i aS , 653 
——— 8. Sch. H, para. 4—Reference to arbitration 
. by Court—Award by majority of arbitrators, validity 


of. P ; 
The matter in dispute in a pending suit was 
referred to the arbitration of two arbitrators: and an 
umpire and the terms of. the reference provided for a 
decision according to the opinion of. the majority in 
the event of there being any dissent. The arbitrators 
took evidence and after a discussion among. theri- 
selves arrived at certain conclusions, one: of the 
arbitrators and the umpire being of one opinion and 
the other arbitrator being of a contrary opinion. The 
dissenting arbitrator left the pce after expressing 
his dissent from the opinién ofthe majority. Next 
day the award was reduced to writing and was dated 
and signed by the majority and they added a note 
that the other arbitrator did.not agree with the view 
expressed in the award : ' 
e. Held, that the award had been arrived at by the 
arbitrators and the umpire and that the opinion ef 
the majerity having ben reduced into writing, the 
‘award was in accord with the. terms of the reference 
x i ee 
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and was perfectly valid. O DHARAUN SINGH v. SURAT 
‘SINGH ; i : 
F Sari + 
Sch. tl, paras. 5, B—4drbitration, reference 
to, in pending suit—Fatlure of arbitrators to act- 
Procedure—Reference, whether can be superseded. 
Where a dispute in a pending sult is referred to 
arbitration and the arbitrators fail ‘to act, the Court 
isnot bound to take action under para. 5°of Sch, II 
tothe C. MO, if neither party has ` served a 
«notice upon the other for the removal of an arbitrator 
and the substitution of another. Even where the 
Court takes action under para. 5 it is within its 


discretion to refuse to appoint a fresh. arbitrator and . 


to supersede the referenée. In a case where nothing 
has been done under a reference for several ‘years e»it 
is desirable that the reference should be superseded 
and the case dealt with by the Court itself. L THAKAR 
Dass v. Ram Dass, (1925) A. I. R. (Li) 374 975 


Sch. H, paras. 14, 15—Arbitration—Error 
on face of award, what amounts to—Award, proceed- 
ing on false assumption of law, validity of--Award, 
form of-—Sale—Consideration, portion of, left- in 
hands of vendee for payment .to prior encumbrancer 
—Vendee, whether trustee, 3, 2 
An error on the face of an award means that the 

Court can find in the award or a document actually 
incorporated thereto, as, for instance, a note appended 
by the arbitrator stating the reasons for his judgment, 
some legal proposition which is the basis of the award 
and which is erroneous. á 
Where a portion of the consideration for a sale of 
immoveable property is left in the hands of the vendee 
for payment to previous encumbrancers, the vendee 
is nob a trustee ora quasi-trustee in respect ‘of the 
sum which is so left in his hands, and an awerd 
which proceeds onthe basis that the vendee is a 
trustee in respect of such sum is vitiated_ by reason of 
the fact that there is an error of law apparent on the 
face of the award. 3 
When a suit or a dispute is referred to an arbitra- 
tor, whether a lawyer or a layman, he is constituted 
the sole and final Judge of all questions of law and 
fact. ; ý 
The award of an arbitrator is intended to be 
final both in fact and in law, and the Courts will not 
interfere except on certain well-recognized principles 
and in certain well-defined circumstances. The award 
must, therefore, be couched ina form which would 
lead to finality and must not be put ina form which 
incites the parties to embark upon further litigation. 
C SREELAL MANGTULAL V. J. F. MADAN, (1925) A. I. R. 
(C.} 599; 52 C. 100 l i 49 


——— Sch. Il, paras. 14, 15, 20—Reference 
to arbitration without intervention of Court—Court, 
power of, to amend award—HEvidence recorded in 
absence of one party—Misconduct. jan rae 
In the case of a reference to arbitration . without 

the intervention of the Court, the Court has no power 

to make a correction in the award. The only order 
which the Court can make in sucha case is to order 
the award to be filed and tò pronounce judgment ‘on 

‘the award or to refuse to order that the award be 

filed. se ` , TA 

An arbitrator must record evidenee in the presence 

‘of both parties, allowigg each to examine and. cross- 

‘examine the witnesses produced by the other. 


‘Where an arbitrator. records the ecvidencesof one » ° 


party in the absence of the other party, he sis guilty q 
| ae 
= : ; 
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judicial misconduct and his proceedings are vitiated. 
L MOHAMNAD ĄFZAL v. ABDUL HAMID, (1825) A, I. R. (L. 
570 ° 161 
Sch. ll, paras. 15, 16—Arbitration—Arbi- 

trator tmporting personal knowledge into considera- 
tion of case—Evidence taken in absence of, party— 

Mrsconduct— Award, legality of. - 

The question whether an arbitrator can import his 
own personal knowledge into the considêration of a 
case before him depands upon the terms of the suba 
mission to arbitration. If the submission simply 
asks him to decide a case, that would not give 
him a right to import his own personal knowledge 
Into the consideration of the casg. But where. the 
submission gives him an option either to take evidence 
or to decide the case upon his own personal knowledge, 
he is entitled to import into the consideration of 
the case his own personal knowledge. 

It is illegal for an arbitrator to take evidence in the 
absence of a party. M R. PALAVESAM CHETTIAR v. 
NARAYANA Ayer, 49 M. L. J. 115; (1925) M. W. N. 503: 
(1925) A. I. R. (M.}1086 660 
———~— Sch, ||, paras. 15, 16—dArbitration in 
_ pending suit—Award—Objections—Opportunity to 

produce evidence, failure to give, effect of—Decree 

passed on award, validity of—Appeal, whether lies. 
_ Where during the pendency of a suitthe matter 
in dispute is referred to arbitration and an award is 
made and objections are filed to the award, the 
Court must give an opportunity to the objector to 
preduce evidence in support of his objections. Where 
adecree is passed upon the award without giving 
such opportunity to ¢he objector the decree is liable 
to be set aside on appeal. R E. E. Dawoonizv, H.C. 
SHERMAN, 4 Bur. L. J. 39; (1925) A. I. R. (R.) 228 339 
-—e—— Sch. ll, para. 21 (2), s. 104-- Arbitraticn 

without intervention of Court—Order filing award— 

me whether lies. See C. P. ©., 1908, 

8. 

Club, nature of--Debts incurred by members 

ee of members. See Q. P. C., 1908, O. I, 


r. 784 
Companles Act (Vil of 1913), s. 2 (14)—Pros. 
pectus, definition of. See Companies ACT, ss, 92, 93 


- 88. 92, 93, 2 (14)—Advertisement offering 





shares of Company for sale, whether “prospectus"—- 


Failure to file copy before Registrar—Offence. 

An, advertisement offering to the public shares in a 
Company for salecomes within the definition of “pros- 
pectus” as contained in cl. (14) of s. 2of the Uon- 
panies Act. 

Under the provisions of s. 92 of the Companies Act 
an advertisement of this nature must be placed before 
the Registrar by filing a copy of it before it is issued 
and in order to be so filed it must contain the 
essential particulars which are mentioned ing. 93 of 
the Act. If the advertisement does not comply with 
the requirements of s. 93 it cannot be accepted by the 
Registrar and consequently it cannot be published, 

Failure to file a copy of such an advertisement with 
the Registrar before it is issued is punishable under 
s. 92 (5) of the Companies Act. C PRAMATHANATH Sax- 
yAL v. KALI Kemar Dorr, 29 C. W. N. 593. (1925) A 
I R. (0) 714; 520. 440; 26 Cr. L. J. 1061 5 

S. 162— Private Company having two Direc- 
tors— Winding up—One Direstor representing credit- 
or Company—Debtor Company, whether can be 
represented by other Dtrectcr—Appe€ll filed by other 
Directors whether competent, 

. 





os 
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A private Company consisted of two share-holders ` 
who were also the Directors of the Company. One of 
the Directors was the governing Director of another 
Company which was the creditor of the former Com- 
pany and which filed a petition for the winding up 
ef the former Company. The other Director of the . 
Company filed an appeal against that order: 

Held, (1) that the Company could be represented 
only by its Directors and that there being only two 
of them and one of them being the governing Direc- 
tor of the petitioning Company was incompetent to 
represent the debtor Company which was consequently 
to be represented by the other Director alone; 

(2) that it was, therefore, competent to the other 
Director to file an appeal against the order for wind~ 
ing up. R Bowpens Lrp. v. BRITISH PLUMBING AND 
SANITARY IINGINERING Co., 4 Bur. L.J. 36; (1925) A. 
1. R. (R) 241 331 


ss. 162, 170, 174— Winding up, petition 
for, by creditor—Advantage of creditors and share- 

holders— Adjournment. l 

An application for compulsory winding up of a 
Company by one of the creditors of the Company was 
opposed by the Company and by other creditors of the 
Company to whom large sums were due from the Com- 
pany onthe ground that the Company had entered 
into a contract for the sale of its property to another 
Company and that ifan order were made for the 
winding up of the Company it would cause loss to the * 
creditors and the share-holders. It was found that it 
would be more to the advantage of the share-holders 
and of the creditors ifan cpportunity were given to 
the Company to complete the sale of their properties : 

Held, that under the circumstances the petition for 
winding up ought to be adjourned and the Company 
should be given an opportunity to carry out the agree- 
ment of sale. R Inawappy FLOTILLA Go., v. MERGUL 
Tin Drepeine Oo., 2 Bur. L. J. 296; (1924) A. LR, 
(R.) 108 138 

s. 171—Company in liquidation—Swit by 
secured creditor, whether should be stayed. 

Where a Company is: being wound up a secured 
creditor has prima facie a clear right to apply for and _ 
obtain leave to enforce his security, 

Wherea suitis brought by a plaintiffagainst a 
Company which is being wound up alleging that he is 
entitled to a charge on the assets of the Company, 
and the defendants deny that the plaintiff is entitled 
toa charge, the issue involved in the suit ought in the 
ordinary course to be decided in a suit, and such a 
suit ought to be allowed to proceed inspite of the 
winding up prcceedings. O HUKAMCHAND KASLIWAL 
v. RADHAKISEN CHAMARIA, 20 O. W. N. 715; (1925) A. 
I R. (C.) 916 754 


s. 209—Voluntary winding up—-Joint liqui- 
dator, appointment of, application for—Recommen- 
dation of creditors—Discretion of Court-—Extension 
of time—Appoiniment, whether can be retrospective. 
When an application is made under sub-s. (2) of 

s. 209 of the Companies Act, the Court is not 

required to register by a formal order the retom- 

mendation of the creditors of the Company as to the 
person to be appointed as joint liquidator. The 

Court may or may not act under sub-s. (3) ofs. 209 

on the resolytion of the creditors. The matter is 

entirely discretionary withethe Court. Till, however, 

an order is made appointingea person to a@cte as joint 

liquidator such ferson cannot take upon himself the 

duties of a joint liquidater and the assumption of 
‘ * 








. 
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the duties of joint liquidator on the part’ of such a 


person does not give him any rights whatsoever. 


In a proper case the Court has power to extend the 
time for making an application for the appointment 


, ofa person as joint liquidator but thé Court has no. 


power to make an appointment with retrospective 
effect. 
521; (1925) A. I. R.(C.) 89977 . 905 
--——— §, 235—Managing Director of Cémpany, po- 
sition of—Money withdrawn by. Managing Director 
from till of Company and invested in mortgage in 
his own name—-Breach of trust—lLaxamination, order 
for, when to be made. `. . : a 
The Managing Director of a. Company was author- 
ized to invest sums of money not immediately required 





` by the Company, the Company's Solicitor being respon- 


sible for the investment. The Managing Director with- 
drew a certain sum from the till of the Company and 
advanced that sum together. with money of hisown to 
‘one K and obtained a mortgage of K's property in the 
joint names of himself and his wife. In the balance- 
sheet of the Company the sum withdrawn by Manag- 
ing. Director was shown as having been invested in a 
mortgage taken from K: : 

` Held, (1) that the Managing Director oceupied the 
position of a trustee for the Company'and that he 
was bound to exercise his powers for the benefit of 
the Company and for that alone ; 

(2) that the Managing Director could, not in law 
withdraw from the till of the Company a sum of 
money and mix it with moneys belonging to himself 
and represent to the mortgagor that the! entirety of 
the moneys advanced on the mortgage were moneys 
belonging to the Managing Director and his wife on 
‘a- joint account ; 

(3) that the Managing Director was guilty of breach 
of trust and misfeasance. ‘ 

An order under s. 235 of the Companies Act should 
only ba made on a clear case being made out. C Inre 
A. Ii, ALEXANDER & Co., 41 C. L. J. 413; (1925). A. I. 
R. (C.) 852 ` 672 
-— — 88. 235, 281-—Limitation Act (IX of 1908), 

Sch. I, Arts. 86, 115, . 116, 120—Misfeasance by 

Directors—Claim by Liquidator— Dividends paid out 

of capital—Reasonable conduct—-Burden of proof 

—Duty and position of Directors—Auditor, duty 

of--@lisfeasance  proceedings—-Limitation, com- 

mencement of—Regisiration under Art, 116, whether 
includes registration with Registrar of Companies. 

The Directors of a Banking Company are fiduciary 
custodians of the money entrusted to the Company 
by the depositors and of the ordinary capital sub- 
scribed by the share-holders, and the more, satisfactory 
on the face of it, and the more glowing in character the 
success of the Company appears to be, the more the 
Directors are called upon as ordinary ' responsible 
business men to satisfy themselves that the apparent 
profits are really being made. 

It may be that in the case of a good debtor it is 
legitimate to treat as profits eatned for the purpose 
of declaring a dividend, a sum of interest which has 
accrued due „although it has not been paid, but a 
Bank can only justify doing that, and the Directors 
.can only justify a payment out of profits, which 
means realised profits, if they have satisfied them- 


“ selves that the debtor, whose particular liability, for 


interest, has fallen due bit has not been paid, isa 

man whose liability ia” aè good as ash, and if in a 

succeeding yearhe again doesnot pay, itis their 

duty to write that off asa loss in the following year's 
Pe e a 
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Profit and Loss’ Account until’ the sjim fs; iéalised. 
That is to say, that which is a legitimate risk fór a 
business man to take in a sound business’ concern 
can only be justified where the Direttors have taken 
reasonable care tg satisfy themselves that the debtor 
is a solvent person, and that though he’ is’ témipo- 
rarily in arrears the liability is a good one, and wheré 
‘it is shown afterwards that the debt was a bad one, d 
Director cannot escape from liability by mérély saying 
the debtor. `> 
Where an examination of the accounts of a’ Bank 
discloses the fact that dividends have been paid out 
of capital and that false balance-shéets and false 
statements have been published, the burden is thrown . 
upon the Directors of showing that they acted reason- 
ably and had real grounds such as would operate on 
the mind of a business man, for believing that the 
false balance-sheets and falss statement that had been 
published were really true. In the absence. of such 
proof the Directors would be liable to be proceeded 
against under s. 235 of the Companies Act. In such 
a case each Director would be liable for the payment 
which he approved either by resolution or by signing 
the balance-sheets or the report by which it was 
recommended that dividends should be paid out of 
capital. = i 
An Auditor is nota mere arithmetical machine t 
check the figures in the books. He must satisfy him- 
self not only that the accounts are correct, but that 
the books represent the true state of affairs ofthe 
Company. He has nothing to do with the prudence or 
imprudence of making loans with or without security. 
It is nothing to him whether the business of the Com- 
pany is being conducted prudently .or imprudently; 
profitably, or unprofitably. It is nothing.to him whe- 
ther dividends are properly or improperly declared, 


` provided he discharges his own duties to the share- 


holders. His business is to ascertain and state the 
true financial position of the Company at the time of 
the audit, and he must ascertain that position by 
examining the books of the Company. He does not 
discharge his duty by doing this without enquiry and 
without taking any trouble to see that the books 
‘themselves show the Company’s true position. He 
must take reasonable care to ascertain that they do so. 


‘Unless he does this, he fails to discharge his duty. 


Assuming the books to be so kept as to show the true 
position of the Company, the Auditor must frame ‘a 
balance-sheet showing that position according to the 
books and must certify that the balance-sheet present- . 
ed is correct in that sense. But his first duty is to 
examine the books not merely forthe purpose’ of. 
ascertaining what they do show, but also for the 
purpose of satisfying himself that they show the 
true financial position of the Company. | : 
A claim by the Liquidator of a Company against the 
Directors for misfeasance under s. 235 of the Com- 
‘panies Act is governed not by Art. 36 but by Art. 120 
of Sch. I to the Limitation Act and the ‘right to sue" 
within the meaning of the latter Article would 
accrue only after the appointment of the Liqui- 
dator, if not after he discovers the misapplication 
of the money. . 
Registration with the Registrar of Companies is as 
much a registration within the meaning of Art. 116 
of Sch. I to the imitation Act as registration 
under the provisions of the Registration -Act. A In 
the matter of Mues Union BANK ALLAHABAD, Lep., 23 A 
L. J. 473; L. R. 6 A. 425 Civ.; (1925)-A. T.» R. (A.) 519; 
47 A. 669 i «8 785 
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- -according to the terms set forth inthe agreement. It 


* * Ram OHARAN Das v. RAMLAKHAN Das, (1925) Pat. 157; 
, (1925) A. LR. (Pat) 496 nd, nee 
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Company,. meetingos, what amounts to~Articles of 
, Association—Share-holders’ meeting and passing of 
“ ‘resolutions, whether meeting of Company—Heceiver 
of assets of Company, when can be appotnted. 
- The only proper ways in which a meeting ofa 
Qompany can be called are cither by the Directors in 
accordance with the provisions ef the Articles of 
Association or by the share-holders on requisition 


also in actordance with the provisions of the Articles. 


of ‘Association. A meeting ofa Company may also 


be called by a direction of the Court to the Liquida- 


tor in winding up proceedings. The mere fact that 
certain persons who happen to be the share-holders 
ofa Company met together at a private house and 
purported to pass resolutions appointing Directors, etc., 
dges not make that a meeting of the Company. For 
a meeting to be a meeting of the Company it must 
be a meeting convened in one of the ways mentioned 


* above and convened strictly in accordance with the 


Articles of Association. oe 

A Court has no jurisdiction to appoint a Liquidator 
to conduct the business of a Company except in a 
debenture-holders’* action when the business and 
assets of the Gompany have been charged with the 
payment of the claims of the debenture-holders. C 
Karas CHANDRA DUTTA V. SADAR Monsir, BILOHAR, 52 
©. 513; (1925) A-L R. (C) 817 826 


Compromise decree—Terms not relating to suit, 
. whether can. be enforced. See C. P. C., 1908, O. 
XXII, r.3 | 648 
Confession—Confessional statement ~~ Whole state- 
ment to be accepted. - 
| Where the only evidence against an accused person 
is. his own confessional statement, the Court must 
accept the whole of the statement. M In re KATIRI 
aligs ARUNACHALLEM, 26 Or. L. J. 1143; (1925) A. I. R. 
(M.) 1069. ; 455 


‘Construction of document—Agreement—Princi- 
pal and agent~Agent allowed share of profits 
effect of. See PRINCIPAL AND AGENT 107 

Agreement settling dispute— Promises, mutual 

» —-Party guilty of breach, whether can enforce agree- 


mahant ofa muth, On the death of the mahant an 


agreement was executed between them by which it. 


was provided that the defendant should be declared 
to be the mahant and the plaintiff, the adhikari of 
the gaid muth, and, it was declared that the parties 
should to the end of their lives be bound to act 


was provided that in the event of difference between 
the parties the plaintiff would be ‘entitled to a 
certain sum for maintenance out of the income ofthe 
properties of the muth and that thissum would be a 
charge on the properties. Notwithstanding the terms 
of the agreement plaintiff brought a suit against the 


defendant claiming the mahantship but the suit was. 


dismissed. He next brought a suit to recover main- 
tenance at the rates specified in the agreement and to 
have it declared that the amount was a charge on the 
muth properties: ` 

Held, that by bringing a suit claiming the mahant- 
ship as against the defendant the ‘plaintiff had broken 
his promise to be þound by the terms ofthe agree- 
ment and had defeated the whole intention of the 
agreement and that he was not? therefore, entitled to 
hold the defendant to his part of the contract. Pat 


ii Apbiguity—Surrounding circumstances, whe- 
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Construction of document—contd. 


ther can be considered—Finding: of fact—Appeal, 
. second, ate 4 


Where a document is ambiguous, the Court is 


entitled for the purpose of construing the document to - 


book into the surrounding facts and, its canclusion upon 


those facts would. be a finding offact binding in 
second appeal. meee 6 I. 
_ A sale certificate described the property sold as “2 


annas out of 16 annas in Mouza T appertaining to 


taluk mahal B, Pergana G, touzi No. 1685 etc.” : 

Held, that the certificate meant what it said, namely, 
that under it 2 annas out of 16 annas in Mouza T had 
passed to the purchaser and that it was not open to the 
construction that what was purchased was 2 annas in 
the residuary share No. 1685, and that consequently 
there was no ambiguity in the sale certificate which 
entitled the Court to look into the surrounding facts 
for the purpose of construing the sale certificate. Pat 
‘Lacumt PRASAD TEWARI v. BABUNANDAN Sinan, (1924) 
Pat. 271; (1924) A. I.R. (Pati) 805; 3 Pat. L. wa 
— Compromise—Agreement. provisional, effect 

of —Adverse possession. 

_ One of several heirs of a deceased Muhammadan 
sued the others for recovery of her share of the pro- 
perty left by the deceased. Her suit was decreed by 
the Trial Court but was dismissed by the - High 
Court on appeal. She preferred an appeal to the 


Privy Countil and, during the pendency of tbis, 


appeal an agreement was executed which purported 
to be an agreement between -all the heirs of the 
deceased but was actually signed by only some of 
‘them, which began by describing the shares to which 
‘the different heirs of the deceased were entitled, in- 
cluding the share of the appellant, and then pro- 
‘ceeded to submit certain questions to the decision of 
certain named arbitrators, one of the questions sub- 
mitted being with regard to the relinquishment of 
the share of the appellant in her favour. No refer- 
ence'to arbitration: was actually made, although for 
several years subsequent: to the agreement a certain 


ment. ' . fixed sum out of the profits of the estate continued to 
Plaintiff and defendant were both chelas of the. 


be paid to the appellant : 
Held, (1) that the agreement being merely provi- 


sional no title was thereby conferred on the appellant - 


with regard to her alleged share in the estate of the 
deceased ; 

(2) that the subsequent payments to the appellant 
were not sufficient to make out a case of adverse pos- 
session by thé appellant of her share in the estate of 
the deceased. P C Karumunnessa KHATUN V, MOHAMED 
FazuuL Karin, (1925): A. I. R. (P. C.) 70 149 


ii Gompromise—Intention of parties. Sée C. P. 
C., 1908, O. XXI, r. 93 379. 


Gift--Heba-bil-ewaz—Principles applicable 

~-Intention of parties—Hindu Law—Mithila School 

, Gift by husband to wife—Hstate conferred—Hxecu- 

tion of decree—-Mortgage-decree— Executing Court, 

| whether can question ,jufisdiction of Court to direct 

_ sale of property—-Representatives of judgment-debtor, 
whether can object to sale—Remedy. °. 


` There is nothing in the Hindu Law which prohibits ` 


a woman, whether wifé or widow, from acquiring an 
absolute estafe in property including the power of 


aljenation. If words of ‘grat are used importing the - | 


transfer of full proprietary rights, then effect*must be 
given to them irrespective of the ces of the grantee. 
It may appear, however, frem the ecntext or irem the 
surrounding cir cumstarges that a limited ycwer o 

- | | ° ` 
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disposal was-intended to'be conferred’ even where an 
estate of inheritance’.is granted. Where’ ambiguity 
exists in the document itself or where the words are 
ugt of sufficient amplitude to confer full powers of 
alicnation iteis legitimate to assume that the grantot 
had in mind: the ordinary disability which, the Hindu 
Law attaches to a woman s rights’ over property and 
this may be considered in determining the intention 
even where an estate of inheritance is granted. But 
where words are used which in their context express 
an intention of transferring full rights of: ownership, 
the other principles ‘of interpretation are of minor. 
importance and should not be allowed to, restrict the 


. natural meaning of:the words. 


` the right of alienation. 


..Adeed described’as a deed of heba-bil-éwaz recited 
that the’ donor was the proprietor of theigifted pro- 
perty, that a decree had been obtained against him by 
his creditor for a certain sum of money land was in 
course of execution, that the gifted property and 
another property belonging tothe donor had ‘been 
advertised forsale onthe following day, that the 
donor had tried‘ and had failed to raise the necessary 
amount to satisfy the decree and that as the sale 
would entail-the loss of-both the properties, the donor 
had taken the necessary amount from his wife and had 
made heba-bil-ewaz to her of the property,- mentioned 
in the deed “with: trees fruit-bearing and non-fruit- 
bearing and akar and” pokhar and reservoir and tank 
and kacha and pucca wells and sair and “galt sair and 


~ houses’ occupied by tenants and all my: zamindari 


rights which up to now have been in my, possession 
without the co-parynérship of any one”. The deed 
then recited that the donor. had paid off the sum due 
under the decree and got the property released from 
sale and had put his‘ wife in possession and directed 
that by becoming possessed of the property she should 
spend the produce “with sons’ generation dfter genera- 
tion” and that th donor, his heirs and representatives 
would have no concern in demanding the subject of 
the gift or the consideration, money from the donee or 
her heirs and representatives. The donor-was govern- 
ed by the Mithila School of Hindu Law : 

‘Held, that the deed transferred to the donee full 
rights of ownership in the property gifted including 
Pat HITENDRA SINGH v. RAN- 
ESHWAR SINGH Bawapur, 4 Pat. 510; 
625 at 667; 6 P. L. T. 634 at p. 698 | 
mi Grant—Inam. Seelnam ` 
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Mortgage—Agreement by lessee of mortgaged ` 


property to give up possession in case property was 

purchased by mortgagee, effect of. 

Oertain properties comprised in. a mortgage-deed 
were held in lease by the appellant for a term of 
years which gave him the option of renewal for 
another term of years. The lessee executed an agree- 
ment ‘In favour of the mortgagee by which he agreed 
to waive his right of renewal and tô relinquish pos- 
session of the property which the mortgagee might 
himself purchase either by pritate sale or at a sale 
in execution for payment ‘of the mortgage-debt. The 
mortgagee instituted a suit to enforce the mortgage 
and the appéllant was made a party (0° that suit and 
obtained a decres which directed that the appellant 
.would be bound to give up possession of the property 


leased to him if the mortgagee himself purchased 


any of the properties cofsprised in the mortgage: e 
` Held; (1) that the Sagreement executed by the 
appellant had the efféct of enlarging the security 
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am 


and must be taken to have been for the benefit of . 


“the mortgagee and his hajrs tnd representatives and 
„e` ` ; ' : 
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was not merely a personal agreemené to ,eniure' for 
the benefit 8 the mortgagee himself only; ` 


(2) that the effect of the agreement was that if the , 


mortgagee purchased the property the lessee would 
give up possession but that ifan outsider or a.third 
person purchased, then the lessee would not, give: up 
possession; what was contemplated was the Case of the 
mortgagee becoming the auctiou-purchaser .in con- 


etradistinction to a third’ persone purchasing the pro- 


perty; ; : 


(3) that consequently the covenant contained in the - 


agreement was for the- benefit of the decree-holder, 
whoever he might be, at the time of the’ execution 
of the decree, and not merely for the benefit of the 
mortgagee personally. Pat Monit Narain JHA v.- 
THakan Jua,3 Pat. L. R.- 118, Civ.; (1925) Pat. 189; 
(1925) A. I. R. (Pat.) 500; 4 Pat. 7331 . 332 
—-—~—-—- One contingency mentioned—Other contin- 
gencies, whether excluded. i 
Whether mention of one contingency in a document 


excludes all other contingencies ‘is a question to be,” 


determined with reference to 
stances of each case. pa 
The meaning attached to a particular. word in a 
particular place is a question of fact and a finding- 
thereon cannot be challenged in second appeal. © -` 
BASANT KUMAR KAPALI v. Satinpra MOHUN acer 
3 
Power-of-attorney—Agent authorized to bor- 
row money—Money borrowed to pay off debt dug by 
husband of principal ae whether liable. 
Where a pardanashin lady authorizes her agent by 
means of a general power-of-attorney to borrow money 
on mortgages, the agent has- no authority to mortgage 
the property of his principal to pay off debts due by 
her husband. O Bwr Batutv. Kepar Naru, 12 O. L. 
J, 372; (1925) A I R. (O.) 462 SG 810 
———- Kiwaj-i-am (Hoshiarpur District). See see 


the parsicular, circum- 


~ 


Sale of goods—Contract specifying place of | 
delivery—-Goods destroyed after shipment but before 
_delivery—-Property, whether passes to buyer— 
Liability of buyer for price of goods—Shipment of 
portion of goods contracted to be sold, whether 
‘performance of.contract. -See SaLe or Goons > 910 
— Settlement deed—Settlement on settlor and 
others— Prohibition against alienation without con- 
currence of all—Estate created—Alienation by settlor 
of one item, validity of. l 
A deed of settlement provided “Myself, my mother 
and wife shall ‘jointly enjoy the undermentioned pro- 
perties. No alienation by one of us singly shall he ° 
valid. .If an alienation is to be made, it shall be done-. 
by us three together, and if it is made without the - 
consent of all the three, it shall not be valid. My heirs ` 
shall enjoy absolutely. after lifetime’. The settlor 
alienated one of the properties mentioned in the deed. 
in favour of the plaintiff. Ina suit by the alienee for 
possession. : l : l i 
` Held, (1) that the words "my heirs” could not be. 
construed as words of limitation,’ and that the heirs. 
took as grantees, a remainder having been created in 
their favour ; BN : 
(2) that the settlor who had only a joint interest in 
the properties mentioned in the. deed along with his 
wife and mother was not entitled to alienate one : 


n? 


specific item gf property and that the plaintifs’ suit Pi 


M SUBBIAH MOOPANAR v. PON- 


must, therefore, fail. 
393, 


NANMAL, 21 L. W. 637: (1925) A. I, R, (M.)"669 
—— Wil, See Will - a 
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Contempt of Court—Jurisdiction of Court to punish 

for contempt—Ill-ireatment of process-server, whe- 

ther contempt, 

The jurisdiciion to punish for contempt of Court 
is inherent in the. Calcutta High Court as a Court 
of Record. But the Court always exercises its power 
of punishing a contempt with greng forbearance and 
acts with scrupulous care. It is ordinarily chary 
of punishing people for contempt and when the 
ocedsion arises it deals with such questions in the 
interest of the publig, bearing in mind that the, 
greater the power it possesses, the more caution it 
is necessary to use in exercising it. In other words, 
the Court does not interfere where the offence is of 
a slight or trifling nature and it only interferes where 
there is a real attempt to obstruct the course of 
justice. 


It is contempt of Court to assault, ill-treat or 
hreaten a process-server engaged in his duty. The 
object in punishing for contempt where a process- 
server in the execution of his duty has been abused 
and assaulted is no} to vindicate the dignity of the 
Court but to prevent undue interference with the 
administration bf justice. The law has armed the 
Court with ‘the power and imposed on it the duty 


_ of preventing brevi manu and by summary proceed- 


ings any attempt to interfere with the administration 
of justice. It is on that ground and not on 
any exaggerated notion of the dignity of individuals 
that insults to witnesses, jurymen and process- 
servers are not allowed. The principle is that those 
who have duties to discharge pursuant to orders of 
Court are protected by the law and shielded on their 
way to the, discharge of such duties, while discharg- 


' ing them and on their return therefrom in order that 


such,persons may safely have resort to Courts of 
Justice and carry out their orders, 

The Court does not and will not ordinarily take notice 
of mere rude behaviour on the part of the person 
against whom the allegation is made; the test is, did 
the person in question abuse or maltreat the serving 
clerk while he was engaged in the execution of his 
duty. C A. H. Sxoxe v. V. V. N. Bason, 290. W. N. 766; 


` 41 C. L. J. 515; (1925) A. I. R. (C.} 945; 26 Cr. L.J. 
725 
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Contract—Sale of goods—Goods, tender of, in two 
consignments—Acceptance of portion of one consign- 
ment—Goods not sf contract description-—Non-in- 
spection and non-acceptance of rest—Damages, suit 
for; maintainability of. : 


In August 1918, the plaintiffs agreed to sell defend- 
ants at Madure 50 bales, each of 20 bundles, of 
double deer yarn from out of bales already ordered 
‘by the plaintiffs from a Bombay firm. No time was 
fixed for performance of the contract. Plaintiffs gave 
notice one month later that 20 bales were ready and 
another month thereafter that the remaining 30 
bales were ready for delivery. Defendants took 
delivery of 10 bales under the first consignment but 
did not take delivery of or even inspect the rest. The 
defendants conténded: that the 10 bales accepted by 
them were not of the contract description. In a suit 
for damages by plaintiffs for non-acceptance of the 
40 bales: .. 

Held, (1) that assuming that the 10 bales were” not 
of the contract description, the refhaming bales which 
were not even inspected could not be presumed not 
fo be of the contract description; ° 
. (2) that as ho time had been fixed for the delivery 
of the bales Sy plaintiffs, it defendants had inspected 
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these, 40 bales and had then found and intimated 
plaintiffs that they were not of the contract descrip- 
tion, they would have had time to supply other bales 
in place of those rejected: 

«(3) that the defendants were, therefore, guilty of 
breach. of contract for which plaintiffs were entitled 
to damages. MN. M. RAYULU AIER, NAGASAMI ATER & 
Co. v. THIRCKONDA M. Kurru Iver, 21 L. W. 503; 49 M. 
L. J. 1; (1925) A. I. R. (M.) 974 241 


Contract Act (IX of 1872), s. 2—Contract—Pro- 
posal and aeceptance—Reward offered to person 
fulfilling certain conditions—Person fulfilling con- ` 
ditions, whether entitled to recover. ` 
A young boy of 13 or 14 years of age ran away 

from his father’s home and the father issued a hand-' 

bill offering a certain amount as a reward to 'any- 
body who found the boy and brought .him home. 

Plaintiff found the missing boy and brought him to 

his father. The father refused to pay the reward and 

plaintiff brought asuit to recover the amount of the 
reward: 

Held, that the hand-bill was an offer open to the 
whole world which could be accepted by any person 
who fulfilled the conditions contained therein, and 
that the plaintiff having fulfilled the conditions’of 
the hand-bill was entitled to recover theamount of 
the reward offered. A Har BHAJAM LALU Har CHa- 
RAN Lat, 23 A, L. J. 655; (1925) A. I R. (AJ) 539; L. R. 
6 A. 486 Ciy. . 908 


8. 16—Undue influence, what amounts to— 
Relationship of master and servant, whether undue. 
influence. 

In order to establish a case of undue influence it is 
not enough to show that one party was in a position 
to dominate the other. It must also be established 
that the person in a position of domination has used 
that position to obtain an unfair advantage for him- 
self and soasto cause injury to the person relying 
upon his authority or aid. A 

The mere fact that one party to a transaction is the 
servant of the other is not sufficient, in the absence 
of other evidence, to show that undue influence was 
used. N Davratv. GULABRAO, (1925) A. I. R. (N.) ae Š 


S. 19-A-—-Undue influence—Contract seta aside 
---Restoration of benefit, whether can be directed, 
Where the Court refuses to enforce a contract ‘on 
the ground of undue influence it has power under 
s. 19-A of the Contract Act to annex such terms and 
conditions to its decree as may seem just; for instance, 
it may direct that any benefit received by the person 
at whose instance the contract has been avoided should 
be restored to the other party to the contract. A Sux- 
DAR Rarv. Soras BALI Rar, L. R. 6 A. 483 Civ.; 23 A. L. 
J. 856 1013 
———"--- §§. 23, 65—Karnam service inam—Agree- 

ment to sell, validity of—Contract, whether enforce- 

able. See TRANSFER GF Property Act, 1882, s. 6 557 


—§, 23--Transfer of immoveable property in 
consideration of future illicit intercouwse, whether . 
void—Immoral condition attached to gift, effect of ` 
—Voidable transfer, whether can be avoided by suc- 
cessor of transferor. ° 
In the ease of a voidable transfer of immoveable 

property, itis open to ths heirseof the trangfesor to 

claim that there wah no absolute transfer of the pro-. 
perty in favour of the transferee but only a qualified 
transfer subject to the right of the transferor to 
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avoid it if he chose to do so, "and they can claim the 
Property by avoiding the deed of transfer which could 
have been avoided by their predecessor, | * > ` 
' Where the consideration for the transfer of immove- 
able property is future illicit connection between thé. 
transferor and the transferee, the consideration is 
both immoral and opposed- to public policy and the 
transfer is void ab initio.. oo a 8 

There -is a- distinction between an immoral con- 
sideration for a gift and an immoral condition which 
is subsequently attached to the gift. Ifthe considera- 
tion is itself immoral the transfer falls to the ground. 
On the other hand if a subsequent condition is tried 


. to be attached toa perfectly valid gift then the con- 


dition being immoral is void, but the gift remains 
unaffected. AGHUMNA v. Ram OHANDRA Rao, 23 A. L, 
J. 316; L. R. 6 A. 331. Civ.; (1925) A. I R. (AJ) 487; 


47 A. 619 


——— SS. 51, 54—Transjfer of Property, Act (IV of 
1882), s. 55--Contract for sale of immoveable pro- 
perty-—Title, doubtful—Purchaser, whether bound 
to complete—Brokerage, liability of purchaser to 


pay. . a i 

Where in the case of a contract for the [sale of im- 
‘moveablé property the state of the vendor's title is such 
that ifthe purchaser were to complete the purchase 
he would not be able to obtain possession! of the pro- 
perty without further litigation with third parties, he 
is justified in not completing tke purcHase. In such 


`- a case the purchaser would not be liable to pay broker- 


+5. 55. 


27 Bom. L. R. 


age in connection with the intended purchase to the 
broker who proposed the sale, inasmuch as the broker 
may reasonably be held in effect to have’ committed a 
breach of the contract by joining with the vendor in pro- 
posing a sale which could not in fact be carried out. S 
SHARAFDIN V. ALLABHUX, (1925) A. IL R.(8.) 220 569 
See VENDOR AND PURCHASER . 440 
SS. 64, 65—Void contracts—Sections,.applic- 

ability of. | 
Sections 64 and 65 of the Contract Act are not 
applicable to cases of contracts which are void ab 
initio. B LIMBAJI RAVJI HAJARE v. Rant Raver HAJARE, 
621; 49 B. 576; (1925) A. IR. (B.) 499 

Ba 643 
ss.-65,'23—Karnam service inam-—Agree- 

mer to sell, validity of—Contract, whether enforce- 
able—Refund of consideration money. See TRANSFER 
oF PROPERTY Acr, 1882, 5.6. 557 


t 


s. 86—Court-sale — Property burnt down - 


after sale, but before confirmation—Sale, whether 

tan be confirmed—Section, - applicability of. See 
_O. P. Œ., 1908, O. XXI, rr, 89, 90, 91 1 693 
S. 107—Civil Procedure Code (Act'V of 1908), 
0. VI, r. 1?—Contract for sale of ready goods, breach 
of—Re-sale two months after due date—Damages 
on basis of.re-sale, whether can be recovered— 
Appeal—Amendment of plaint, whether can be allow- 

a l 





= 


eda, |] | 
Defendant agreed to purchase from the plaintiff 


acertain quantity of ready goods but failed to take 


delivery ofe» the goods. Defendants served plaintiff 
with notice of re-sale and actually re-sold the goods 
by public auction nearly two months after the due date 
and then sued the defendant for the loss resulting 
from the re-sale. The swit was decreed but on appeal 
the District Judge digmissed the suit on the grotind 
that the. plaintiff was not entitled ib recover damages 
on thé basis of a re-sale which had taken placs nearly 
tio months after the due date of contract for the sale , 
a Py ots @. i 4 


1 
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of ready goods. Plaintiff applied for leave to amend - 


the plaint soas to be able to sue for dfmages on the 
basis of the difference Between the contract price and 
the-market price on the due date. 
was also rejected: 

Held, (1) that the lower Appellate Court had rightly 
held that the plaintiff was under the cir¢ymstances 


not entitled.to recover damages on the basis of a. re- 


sale; Hf 1 B 
(2) but that under the circifmstances of the case 


plaintiff should have been given leave to amend the 


plaint and to sue on the basis of the difference between 
the contract price pee the market price on the due 
date. S$ FIRM or GANGARAM v. Kopoomat, (1923) A. I. 
R. (S.) 222 571 


8. 107-—Sale of goods—Appropriation. ‘not 
communicaied to buyer before repudiation—Re-sale 
—Liability of buyer. BA 
Once a party has by his conduct given an indication 

of his intention not to abide by a contract, his 
neglect or refusal to reply to the°communications of 


the other party to the contract thereafier cannot 


amount to an indication of his desire to keep the 
contract alive. On the other hand, gn express or 
implied assent to an appropriation of goods towards 


. the contract ig an indication of such an intention. 


An appropriation of goods towards the contract 
and the communication of such appropriation to the 
purchaser should both take place before there has 
been repudiation or breach .of the contract? by 
either party. No assent by the purchaser can be 
implied by his . mere silence after he has actually 
broken the contract. If appropriation and communi- 
cation thereof do not take place before there has been 
repudiation or breach of the contract by the purchaser 
the property inthe goods does not vest in the pur- 
chaserand the seller is not entitled to re-sell the 
goods and claim the deficiency on there-sale from 
the purchaser. L BIlsRAI v. GOVIND Persuap-Wazir 
Sinau, (1925) A. I. R. (L.) 581 


ss, 211,222. See PRINCIPAL AND AGENT 54 
$5. 223, 224-—-Principal and agent—Moneys 


230: 


This application 


spent by agent authorizedly for unlawful purpose - 


. —Agent, right of, to recover—Indemnity against 
unlawful acts which are not criminal—Sea Customs 
Act (VIII of 1878), s. 167—-Acts and omissions 
specified in section, whether crimes. ` 


- Ina suit for an account by a principal against his 
agent for moneys recéived by the agent from or on 
behalf of the principal, the agent is entitled to 
deduct moneys authorizedly expanded by him, for 
unlawful purposes out of his principal's moneys in 
is hands, though the agent may not be able to 
claim such items specifically in a suit instituted by 


_ him for the recovery of the same. - 


An agent is entitled to indemnity in respect of 
unlawful acts which are not criminal, provided he 
has acted in good faith and without. knowledge that 
such acts are. unlawful. 

The usa of the expressions “offence” and “penalty” 
in s. 167 0f the S2a‘Customs Act, in respect of the 
acts and omissions specified ir that section is not 


itself sufficient to show that such acts or omissions. 


are crimes, and whether they are crimes or not would 


depend uporsthė ordinary criminal law ofghe land.. 


S Frew MaADHOWJI THAWUR v. Yar -Hussain Hypor 


989 
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—— 8. 245 Name used in designation of fam, 


“effect of—Person ‘whose name used, wh&her becomes 

partner. ` l M 

The mere use of a name in the designation of a 
firm should not lead any -member eof the public to 
presume that the person whose name is used is a 
partner in the firm. The mere fact, that the person 
whose name is so ‘used does not repudiate the use of 
his name in the designation of the firm, does not 


render him liable as a partner under s. 245 of the- 
O NEMOHAND v. Gur Davau, 12 0. L. J.- 


Contract Act. 
285; 2 O. W. N. 296; (1925) A. I. R. (0) 451 584 


Contribution, suit for—-Co-tenants—Set-off, equitable 
whether can be allowed. . ae 


. Where a co-tenant who has paid off a rent-decree. 


- 


“in order to save the joint holding from sale in execu- 


tion of the. decree brings a suit for contribution 
against his co-tenants, the latter are entitled to put 
forward a claim by way of set-off in respect of payments 
of rent made by then? on behalf of the plaintiff, and 


the set-off cannoe be rejectéd merely on the ground’ 


that if the defendant brought a suit to recover the 
amount of the set-off it- would be barred by time. 
© ABDUL MAJID v. KULSAM BIBT 696 


_ Co-operative Societies Act (Il of 1912), s. 43 (2) 


(b)—-Rules framed by Local Government—-Dispute be- 
tween society and estate of deceased member—Arbi- 
tration—Awardmade.by Registrar—Legal representa- 
tive made personally liable—Award, validity” of--- 
Jurisdiction of Civil Court to set aside award. 

A Co-operative Society has complete power under 


the rules framed under sub-s. (2) (b) of s. 43 of the- 
- Co-operative Societies Act to refer any. matter in 


dispute between ‘it and the estate of a deceased. 
member to the arbitration of the Registrar. But there 
is‘no power in thé Registrar of Co-operative Socie- 
ties to compel strangers to appear before him unless, 
they arè sued as representing the estate of a deceased 
member. i 

An award made by the Registrar of Co-operative 
Societies against the legal representatives of a deceas- 
ed member in respect of a lability’ incurred by the 
latter which purports to make the legal representa- 
tives personally liable is in excess. of the authority 
of the Registrar and a Civil Oourt has jurisdiction 
to set aside the award. Pat MAHARIR Prasap v. BABU- 
pro Narayan, 6 P. L. T. 452; (1925) Pat. 231; (1925) A. 
I. R. (Pat) 575 ; 671 


Co-sharers— Profits, suit for=Expenses, allowance 
for—Grove planted by lambardar—-Co-sharer, whe- 
ther can claim share of profits—Costs, basis of. - 

In a suit for profits the lambardar claimed a certain 
sum as expenses incurred in collection of profits. 

He attempted to prove the expenditure of the 


. particular sum claimed by him but failed and “was 


awarded a sum equal to 5 per cent. on the collections 
in. lieu of expenses. In second appeal he claimed 
that he should be allowed expenses at least at the 
rate of 10 per cent. on the collections: 

‘ Held, that the lambardar having failed to prove 


an: actual expenditure and. not having tendered 
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evidence to justify any specife percertage cculd not ` 


be heard toeay in appeal that the sum allowed by 
ihe lower Courts was insufficient. ° 
. ein the absence of clear evidence ofan agreement 
amcngst. the cc-sharers that the lambardar who has 
Jwented ecre user with groves chculd reimburse 


e himself for ay expense, in planting the usar by 


` randum of appeal. 
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‘taking the whole profits-arising therefrom, the lambari: 


dar cannot claim to appropriate the whole of the. 
profits arising from the usar and the other co-sharers- 
are entitled to their shares in the profits. PE 
In a suit for profits a plaintiff is entitled to get: 
costs on what he is eventually allowed and not merely 
on the nominal sum -which he orginally claimed. 
O GHANI AHMAD Kuan v. Aziz Becam, 12 O. LJ J. 272; 
28 O. C. 217; (1925) A. I R. (0.) 432; L. R. 6 A, (0) 
93 ME 134 
Counsel and client—Compromise of suit—English 
rule, application of. i ; 
The common-law rule as to the authority of a’. 


‘Counsel to compromise a suit without reference. to his 


client, apart from being of doubtful force even in . 
England, should not be applied in India, especially - 


‘in the muffasil, where people may ‘never have heard 


of the practice. C Taru BALA Dasi v. SURENDRA NATH 
Mirra, 41 C. L. J. 213; 29 C. W. N. 597; (1925) A. I. R.. 
(C.) 866 369 


| ——--—— Compromise of suit—Couneel, traditions and 


privileges of—-Counsel, authority of, to compromise 

suit. See C. P. C., 1908, O. XXII, r..3 _ 413 
Court Fees Act: (VII of 1870),-s. 7-(V), Sch. ||, 

‘Art. 17 (b)—Suit for declaration and possession 

of durga and its properties— Court-fee payable. 

- In determining the amount of Court-fee payable on 
a plaint, the sole question to be considered is what, is. 
the “subject-nfatter of the suit”. 

A suit by a plaintiff fora declaration that he is the 
sajjadanashin ofa durga and for possession of its, 
properties is governed by s. 7, cl. v of the Court Fees 
Act and not by Art. 17 (b) of Sch. II to the Act and an 
ad valorem Court-fee is payable on. the plaint. M In re 
Syep Manomep Gouse (1925) M. W. N. 252; 48 M. L. J. 
571; 22 L..W. 163; (1925) A. I. R. (M.) €04 209 
~ S$. 7 (ix), Sch. |, Art. 1—oreclosure suit, 

dismissal of--Appeal—Court-fee payable on.memo- ` 

In a suit for foreclosure the Court-fee is payable on 
the plaint upon the principal amount secured by the. 
mortgage under s. 7 (ia) of the Court Fees; Act.: 
Where the suit.is dismissed, the memorandum of 
appeal must bear an ad valorem Court-fee on the 
value of the subject-matter of the appeal under Art, 
1 of Sch. Ito the Act. A Prac v. Buacwan Din, Ju. R, 
6.A. 457 Civ.; 23 A. L. J. 853; (1925) A. LR. or 
—~— $8, 19-C—Letters of Administration, grant of 

—Full fees, payment of—Application for, Letters’ of ` 

Administration de bonis non—Fresh fees, whether 

payable, i | | i 

Section 19-C of the Court Fees Act provides- that 
where the full fee chargeable under the Act-has been 
paid, no further fee isto be chargeable when a like 
grant, i. e., a grant of Probate.or Letters of Administra- 
tion, is made in respect of the whole or any part of the 


‘same property belonging to the same estate.: There 


is nothing in the wordi@g of the section to ccnfine its 
application to the case of somfe executors ccming in to 
take out Probate after’ one of their members has : 
already takcn out Probate: It will apply etually'to a ° 
subsequent application for‘administration -óf the whole: 
estate and to an application to administer that which 
has been unadménistered so far. When the- appoint- 
ment ië made de bonis non, these is no new succession, 


‘and no pew dévolytion of the state, which’ would 


justify a finding that fresh Court-fees must be paid. - 
R In the matier of Mauxg WIN Pax, (1225) A.l RB. 
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-Criminal Law Amendment ‘Act (XIV of 1908), 

. 88. 16,-17-(1);. (2)—Lxhortation to form unlawful 

.. association—Promoting meeting of unlawful associa- 
tion, what amounts to-~Authority of accused to act 
on behalf of unlawful association, proof Of. 


* The offence of promoting or assisting in promoting 
a meeting Sf an unlawful association ‘implies that 
the association is already in existence. A person who 
merely urges the forming of an association cannot 
be said to promote or assist in promoting a meeting 


': of that. association, when the association itself had * 


not come into existence, within the | meaning of 
s. 17 (2) of the Criminal Law Amendment ‘Act. 
- A -certdin association and all “jathas’’ organized 
“by it/oraffiliated to it had been declared by the 
. Government to be unlawful associations within the 
meaning of s.16 of- the Oriminal Law : Amendment 
Act. Accused addressed a meeting in which he 
exhorted those present to organise themselves into 
jathas and to proceed to certain places in the name 
of the unlawful association. Accused gave out that 
he was acting on behalf of the association” but 
there was“ no proof that he had been authorized 
by the association to act on its behalf: | 

Held, (1) that- even if a jatha had been formed 
in response to the appeal of the accused it would 
not have been an unlawful association unless it 
was organized by or affiliated to the particular unlaw- 
ful ‘association which had been so ‘declared by. 
Government and that in the absence lof evidence 
‘that the accused was authorized by that unlawful 
-association to act on its behalf’ it could [not be said 
that - any jatha so formed was organized by or 
affiliated to that association ; 


; | 
(2): that by urging his hearers to form themselves . 


into jathas if could not be said that the accused 
had. ‘promoted or assisted in promoting a meeting of 
the. jathas which had not come into existence within 
the méaning of s. 17 (2) of the Criminal Law Amend- 
ment Act- | ; 
(3) that in the absence of evidence that the 
accused was acting on behalf or under the authority of 
the unlawful association the accused could: not be said 
to have committed an offence under sub-s. (1) of s. 17 of 
the Criminal Law Amendment Act. || ATTAR SINGH v. 
EMPEROR, 2 L. 0.17; 6 L. 349; (1925) A. LIR. (L.) 522; 
26 Cr. L. J. 1135 ' 367 


cee sas 8.17 (2)—Managing or taking part in meet- 
_ ing of unlawful association. 

To substantjate a charge under. sub-s. (2) of s. 17 of 
the Criminal Law Amendment Act it is necessary to 
prove that the association in question wasjan unlawful 
one and that the accused managed or assisted in its 
management, or promoted or assisted in ¡promoting a 
meeting of the association, or of any of its. members 
as such members. L Sarup SINGH v. Emperor, (1925) 
“A. L R. (L.) 299; 1 L. C. 538; 26 Cr. L. J. 1078 22 


Criminal Procedure Code’ (Act Vi of 1898), 
s. 35., See Penan Cong, 1869, s. 71 997 


—— ss. 87, 8 8—Absconder—Attachment of pro- 
perty-—-Ancestral property, rights in—Attachment, 
operation .of—Property acquired by father, whether 
ancestral. i ' i | 

- In the case of ancestral lands in the Punjab all that 

can be attached in proceedings undc» ss. 87 and 88 of 

the Cr..P. C., is the inferest of the absconder, and on 
his déath the lands Must be releaged in favour of his 

heirs... . 


ve 


“Where waste land is granted to a person who sub- , 


sequently acquires proprgetafy rights theréin,.the land. 
7a. 4 4 t 
@ : a i | ! 
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becomes ancestral in the hands ofshis son. L SHAH 
MuHAMMATDOVv. EMPEROR, 2 L. O. 8; 26 Cr. L, J. 1148 
460 

— 8. 107—Security proceedings—Opposing fac~ 
. tions, whetherecan be proceeded against in one pro- 
ceeding. 

The two opposing parties to a dispute cannot be’ 
proceede against under s. 107 of the Cr. P. Q.’ if. one 
Deere Pat KISHORE AHER v. EMPEROR, 6 P. L. T, 

864 
8.110—Joint proceedings—Prejudice to qe- 
cused— I legality. < 

Proceedings under s. 110 of the Cr. P. C., were 
instituted jointly against two brothers who ljved 
together and against whom there was evidence of 
joint acts committed by both of them. There was, 
however, ‘some evidence which was relevant to thé 
case against one of them but was not relevant to the 
case against the other. An order was made against 
them by the Magistrate and was upheld in appeal 
by the Sessions Judge. In dealmg with the appeal, 
however, the Sessions Judge distinguished the evi- 
dence which was relevant to the case of each accused 
from the rest ofthe evidence and wrote two separate 
judgments. In revision: 

Held, that as no prejudice had resulted to the 
accused from proceedings having been taken against’ 
them jointly and as the Sessions Judge had excluded 
from his consideration evidence which did not apply 
directly to the case of each accused, the jolt pro- 
ceedings were not illegal. .N-SHamsuppIN v. EMPEROR 
26 Cr. L. J. 1114; (1925) A. I. R. (N.) 381 - 282 
S. 110—Security proceedings—Local enquiry, 
` whether desirable—Finding based on evidence—In- 

formation obtained in local enquiry, use of—Prregu- 

‘larity. 

Though local inquiry is most appropriate where it 
is a question whether proceedings under s. 110 of the 
Cr. P. C. should be instituted, such an enquiry is out 
of place when the accused are brought ‘before the 
Court. Once the accused are before the Court she 
case must be decided on the evidence alone. i 

In a proceeding under s. 110 of the Cr. P. C. the 
Magistrate dealt with the evidence at great length 
and on that evidence came to the conclusion that it 
was established that the accused wére habitual 
thieves. In his. order the Magistrate stated that 
camping at the spot he had received information 





* 


which confirmed the conclusion at which he had arriv- _ 


ed on the evidence: - 

Held. that the course adopted by the Magistrate in 
making an enquiry atthe spot was irregular but that 
the irregularity was not sufficient, in the circumstances 
of thi§ case, to induce the Court to set aside the whole 
proceedings and direct a re-trial. O Ram PARGAT v. 
Eureror, 20. W. N. 350; 12 O. L. J.-341; (1925) A. I. 
R.(O.) 441; 26 Or. L: J. 1149 . 461 
— ss. 110, 112—Security proceedings—Prelimi: 

nary order, form of—-Being member of gang of 
dacous whether ground for proceeding—Hvidence of 
substantive offence, whether admissible—Acquittal 
on previous charge—Evidence relating to previous 
charge, whether can be taken into consideration. 

A Magistrate who issues an order under s. 112 of the 
Or. P. Č. must be careful to ‘see that the order that he 
is issuing is in the terms of the section which he pro- 
poses to apply. f mi ; ne 

| Being a member of a common gang of datoits is nôt’ 
a ground for proceeding against a persbn under 5, 110 
of the Or. P, C. g i 
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Where proceedings are taken. against a person under 
s. 110 of the Cr. P.C. on the ground of his being a 
habitual robber, evidence that bad charact®rs assem- 
ble at his house is entirely irrelevant unless it is evi- 
dence showing that the bad characters were robbers 


or that the assembly was forthe purpose of robbery . 


and not for instance, merely for the purpose of gambl- 
ing. > 

Where isno warrant for the proposition “that evi- 
dence which might possibly form the basis of a charge 
of a substantive offence is necessarily to be excluded 
in proceedings under s. 110 and cannot form the basis 
of an order under s. 112 and a finding under s. 118 of 
the Cr. P. O. . 

The fact that a person against whom proceedings 
are being taken under s. 110 of the Cr. P. C., was 
acquitted ofa charge brought against him of a sub- 
€tantive offence does not entitle him to have all evi- 
dence excluded of the incident which formed the 
subject of the previous trial. It is entirely a question 
of the value to bs attached to the acquittal. If he was 
acquitted on the ground that the cast was totally false 
against him no Magistrate ôr Judge would think of 
taking the case into consideration against him. On 
the other hand if he was only given the benefit of the 
doubt there is no reason Why the incident should not 
be put in evidence and given whatever value it might 
be worth. The fast of acquittal may diminish and 
even destroy wholly the value of the evidence, but 
does not render it inadmissible. A BUDHAN v. EMPEROR, 
23 AeL. J. 507; L. R.6 A. 129 Cr; 26 Cr. L. J. 1130; 

(1925) A. 1. R. (A) 694; 47 A. 738 362 


an $8. 117, 356, 357, 360—Security proceed- 
ings—Evidence, record of—Procedure—Non-compli- 
ance with provisions of s. 860—LI legality. 

Per Newbould, J—Section 356 of the Cr. P. O., 
must be held to prescribe the manner in which 
evidence should be recorded in warrant cases. It, 
therefore, follows that the provisions of s. 360 of the 
Gr. P. O., are applicable to proceeding under s. 117 
of the Code when a person is called upon to show 
cause why he should not furnish security for good 
behaviour and failure to comply with the provisions 
of that section would vitiate the enquiry or trial. 

Per Ghose, J—-The provisions of s. 360 of the Or. 
P. C. are matters of procedure and having regard to 
the fact that the directions contained in the section 
are mandatory the disregard of the provisions of 
that section With regard to any trial or enquiry 
vitiates the whole trial or enquiry. l 

Qection 360 of the Cr. P. O., only refers to evidence 
taken under s. 356 or 357 of the Code. Although 
according to the provisions of s. 117, sub-s. (2) of the 
Code, evidence should be recorded in cases referred 
to in that section in the manner prescribed for 
recording evidence in warrant cases that does not 
make s. 356. applicable in all its terms, because 
s. 356 specifically refers to enquiries under Ohs. XII 
and XVIII only and does not refer to Ch. VIII of 
the Code. The result, therefore, is that in making 
enquiries under s. 117 evidence should be recorded 


-as in a warrant case, but Ch. VIII of the Code not 


having been referred in s. 356, s. 360 of the Code has 
no application to the record of such evidence. 

GswaTan BHATTAOHARÊA v. EMPEROR, 410. L. J. 352; 
(1925) A.L R. (C.) 720; 52 C. 632; 26 Or. L. J. 1240 856 


ooo $$. 137,138, 139-A—Obstructiog to public 
“way—Objection to existence of public right, taken at 

late stage— Puty of Magistrate—Procedure, 

. e 7 . 
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Under the provisions of s, 139A of the Cr, P. ©., on 
the appearance before him of the person against whom 
an order is made, a Magistrate is bound to question . 
him as to whether he denies the existence of a public 
right of the way, river, channel or place, and if he 
dots so, the Magistrate must, before * proceeding 
under s. 137 or s. 138, enquire into the matter. Ths 
Magistrate cannot refuses to enquire into the matter- 
merely because objection was not taken until a late 

estage of the case. C Sapir v. Saparayi, 29 Q. W. N. 
649; (1925) A. TR. (CO) 736; 26 Cr. L. J. 1168 528 
———— ss, 144, 145, 107—Dispuie relating to land 

—Procedure—Jurisdiction of Magistrate—Order 

under s. 144, duration of-—-Observation as to posses- 

sion, effect of. 

Section 144 of the Cr. P. ©., is of general appli- 
cation and contains nothing which ousts the juris- 
diction of a Magistrate in cases of bona fide disputes 
as to possession of land. Where, however, s. 107 or 
s. 145 of the Code will meet the requirements of the 
ease, s. 144 is not an appropriate remedy and if it is 
found that the danger was not so imminent that it 
could not be otherwise averted an order under s. 144 
will generally be held to have been made without 
jurisdiction. Where it is clear upon the materials 
before the Magistrate that one party is in possession. 
and that another whose claim to possession is a mere 
pretence is threatening to interfere with that posses- 
sion the Magistrate is entitled to resort to the special 
summary procedure of.s. 144, if immediate provision 
or speedy remedy is desirable. 

Where.in the course of a proceeding under s. 144 
of the Or. P. ©. the Magistrate finds that there is a 
bona fide dispute of possession of land likely to 
cause a breach of the peace he is bound immediately 
to take action under s. 145 of the Code. The use of 
s. 144 is a suitable method of avoiding a breach of 
the peace only if it is clear upon a reading of the 
Police report that the claim of the party creating the 
disturbance is not a claim made in good faith. __ 

An order purporting tobe under s. 144 of the Cr. 
P. C., has no power after the expiry of two months 
from the date of the order and any observation made 
in such an order by the Magistrate as regards the 
possession of any of the parties must be treated 
simply as an incidental observation meant to enable 
the Magistrate to make an order under the se@ion. 
Such an observation cannot have the force of an order 
unders. 145 ofthe Codeand is of no use in deter- 
mining the question of actual possession, if the 
question arises in a subsequent proceeding. Pat 
Messi Lar Sao v. GATTI AHIR, 3 Pat. L. R. 70 Or; 
(1925) A. 1. R. (Pat.) 514; 6 P.L. T. 744; 26 Cr. L.J. 
3229 845 
- s. 145— Dispute as to right to collect definite 

share of rents—Proceedings under section, validity 





of. . 
Proceedings under s. 145 of the Cr. P. O., are not 
-warranted by sub-s. (2) of the section in respect of 
disputed crops or other #roduce of land or of disputed 
bhaoli rents or profits of suth property when these 
have been severed and removed from the land. The 
definition of “land” however, as extended by sub-s. (2) 
of the section includes the remts of the land and where 
there isa dispute between rival claimants as to exclu- 
sive possession ef a certain share of the rents, the 
sectign is not inapplicable and®*proceedings may pro- ` 
perly beinstituted ynder the se€tion. Pat Bagtnzo 


SINGH v. Manapeo Lat, 6 P. L. T. 454; (1925 A. L R. 
(Pat.) 618; 26 Cr. L. J, 1167 707 
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mn $S, 145, 147—Right to. worship in temple, 
dispute as to—Section applicable—-Procedure. 

When a dispute arises with reference to the right 
to worship in a temple, the proper sect®on under 
which action should be taken by a Magistrate to 
poe a breach of the peace is s. 147 and not s. 145, Qr. 





“Where the dispute is really as regards: the posses- 
sion of the temple, s. 145,Cr. P. O., would be the proper 
section. M SINNASWAMI HETTY v. PANNADY PALANI 


Gounpan, 48 M. L. J. 528; (1925):A. I. R. (M.) 779; 26 Hi 


- Cr. L. J. 1057 


m 88.145, 360—Proceedings under s. 145— 
Deposition of witnesses, whether must be read over, 
Held, by the majority (Cuming, J. dissenting) that 

the provisions of s. 360 of the Cr. P. O., apply to pro- 

ceedings under s.145 of the Code, subject to the 
qualification that in proceedings under that section 
there is no accused whose presence at the reading of 
the evidence is necessary. © NARENDRA CHANDRA 

RUDRA PAL v. SUBARALI Buurya, 29 CO, W. N; 701; 41 C. 

L. J. 479; 52 C. 721, (1925) A. I. R. (OO) 822; 26 Cr. In J. 

1494 . ; 714 

Ss. 145, 438—Dispute relating to ammove- 
able property—-Order by Magistrate—District Magis- 
trate, power-of, to set aside order——Heference—Pro- 
cedure. ; 4 
-A District Magistrate has no power to set aside an 

order made by a Magistrate under s, 145 of the Cr. P. 

G. If the.District Magistrate,is of opinion that the 

order is erroneous he should refer the matter to the 

High Court under s. 438 of the Code. © EsERUDDI 


HOWALDAR v. OTARUDDI Axon, 26 Cr. L. J. 1166 526 


S 145 (1)—Dispute relating to land— 

Breach of the peace, apprehension of—Prelimi- 

nary order, {absence of, effect of—Jurisdiction of 

Magistrate to institute proceedings. 

Before instituting proceedings under s. 145 of the 
Or. P. O. a Magistrate must satisfy himself that a 
dispute likely to cause a breach of the peace exists 
concerning any land, etc., and he must make an order 
in writing stating the grounds of his being so satisfied. 
Where no such order is made the Magistrate has no 
jurisdiction to institute proceedings under the section, 
and any proceedings started by him without making 
the requisite order are liable to be set aside as taken 
with@ut jurisdiction. h SHER Kuan v, Fazat ILLAHI, 
(1925) A. L'R. (L.).368; 26 Cr. L. J. 1177 601 
<- S. 14.7 (2)—-Dispute concerning immoveable 

property—Mandatory order, whether can be issued— 

Jurisdiction of Magistrate. | 

Under sub-s. (2) of s. 147 of the Cr. P. O., a Magis- 
trate has power only to issue a prohibitory order 
restraining any person-from doing any act interfering 
with the right of another person when the Magistrate 
finds that such right exists. The power given toa 
Magistrate under this sub-section is analogous to the 
power of a-OCivil Court to grant a temporary injunction 
restraining a person from daging a certain act, but 
the sub-section does not authorize a Magistrate to make 
an.order in the nature of a mandatory injunction 
directing asparty to perform a certain act, for instance, 
an act directing a party to demolish a wall, that has 
been built by him. CG Harr Mati Dast v. HARI Dasr 
Das, 41 C. L. J. 568; (1925) A. I. R.(C.) 991; 26 Cr. L. 
J. 1265 " 1041 
~p S. 162—Hyidence Aot (I of 1572), s. °99— 

Statement before Police—Oral® evidence, whether 

admissible, 

ya 
9 
+ 


'GENBRAL INDEX, 


t 


“1101. 
Criminal Procedure Codé—contd. 


i e ki 
It is not necessary under s. 162 of the Cr. P. C., that 
statements made tothe Police in the course ofan 
investigatien should be reduced to writing. Section 91 
of the Iividence Act has, therefore, no application and 
it is open to the prosecution td prove them by oral 
evidence. S Prypmat v. EMPEROR, 26 Cr. L. J. 1137 


< 449 

= — - $. 162—Penal Code (Act XLV of 1860), s. 802 
—Firste Information Report, omission in, whether 
can be supplied by reference to Police diaries— 
Death caused by gun-shot—Accident or design, 
determination of—Benefit of doubt. 

It was contended on behalf of the defence in a 
criminal trial that the name of one of the accused was 
not mentioned inthe First Information Report and 
that a certain material witness had not been produced 
by the prosecution. In dealing with these contentions 
the Sessions Judge stated in his judgment that the 
omission to mention the name of one of the accused in 
the First Information Report had been set right in the 
first zimni report written up by the Sub-Inspector 
who proceeded at once to the spot and that the zimnis 
showed that ah attempt bad been mgde to secure the 
attendance ofthe witness but that he could not be 


found at his residence: 


Held, (1) that if the prosecution desired to explain 
away the omission of the name of one of the accused 
from the First Information Report questions should. 


have been put tothe Sub-Inspector as to when the 
‘name of the accused was first mentioned and that the 


omission could not be made up by a reference ¢o the 
zimnis; . 

(2) that similarly with regard to the omission to 
produce a particular witness the Sessions Judge was 
not entitled to discover the explanation from the 
zimnis and that such use of the zimnis was imWroper. 

During the course of a fight between the party of 
the accused and the party of the complainants a 
member of the latter party was killed by a shot from 
a gun buf the Court was unable to determine definite- 
ly whether the shot had been fired by oneof the 
accused or was the result of the gun going offs of 
itself during the struggle for its possession : 

Held, that the accused must be giyen the benefit of 
the doubt and that a conviction was not justified. 
L KUNDANSINGH v. EMPEROR, 6 L. L. J. 271; (1924) A. I. 
R. (L.) 720; 26 Cr. L. J. 1191 ` ` 7m 


"5. 162 (1)—Statement made to Police during 
investigation, when admissible—Proof of statement. 
There is no presumption as to the genuineness of 
the statements of witnesses entered in Police diaries 
and unless the statements are duly proved the evidence 
given in Court cannot be contradicted by them, 
The statement of a Sub-Inspector as to what the 
witnesses told him during the course of the investiga- 
tion is inadmissible in evidence under s. 162 (1) of the 
Cr. P. O. L LARN Sinau v. Emperor, (1925) A. I. R. 
(L.) 337; 6 L. 24; 26 Cr. L. J. 1153 513 
-——-— SS, 162 (1), 164 (2)—Statement made to 
Police Oficer, whether admissible—Statement re- 
corded by Magistrate—Absence of solemn afirma- 
tion, effect of. 4 
A statement recorded by a Police Officer under 
s. 162, cl. (1) ofthe Cr. P. C. is inadmissible in evi- 
dence at any inquiry or trial, in respect of any offence 
under, investigation at the time when such statement 
was made. . 
A statenfent recorded bya Magistrate ufder s, 161° 


cl, (2) of the Or. P., O. is admissibte in evidengg 
> : l 
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whether taken on solemn affirmation or not. $ BAHA- 
ase v. Emperor, 26 Cr. L. J. 1063; (1925) A. I. R. 8 
259 





6 
S. 164—-Confession, recording ofe—Itecording 
Magistrate, position of-—Questions, whether can be put 
— Record of questions—Duty of Magistrate. 


A Magistrate recording a statement or a confession ' 


under s. 164 ofthe Cr. P. O. is not absolutely pro- 
‘hibited from putting any question to the deponent 
but his position when recording such statement or 
confession is merely that ofa recording Magistrate, 
and he‘is in no sense enquiring into the case and in 
no sense an investigating officer. There is no justifi- 
eation for such a Magistrate to extract by questions 
‘put to the deponent. facts which she deponent has 
not, spoken to before such Magistrate, and facts of 
which the Magistrate himself would only be aware 
because he has been supplied with some copy ofa 
estatement which somebody else alleges the deponent 
has made and is willing to make again before the 
‘Magistrate, or unless- he is prompted by somebody 
‘who is aware of such facts. 
‘ever, depend on the nature of the question and the 


. . object of it and, the mere “fact that an answer was 


elicited by a question does not make the proceeding 
improper or the statement inadmissible in evidence as 
a confession. 

Under s. 164 of the Cr. P. ©. a Magistrate record- 
ing a confession is bound to record every question 


` that he puts to person making the confession. It is 


of great importance that this provision of the law 
shoubd be obeyed otherwise it might be impossible to 
tell how far the deponent has deposed voluntarily to a 
matter and how far his*statement. was extracted from 
him by questioning in the nature of cross-examination. 
A Hasan ALI Vv. EMPEROR, 23 A. L. 3.719; L. R. 6 A. 
137 G@r.; 26 Cr. L. J. 1209 729 
——— S, 164—Confession, recording, of—Warning 
to accused that confession might be used as evidence 
against him, absence of, effect of. 

A Magistrate recording a confession under s. 164 of 
the Cr. P. C. must warn the accused that he need not 
‘make a confession and that if he does so, the confes- 
sion might be used as evidence against him. Failure 
to give this warning to the accused would render the 
confession inadmissible in evidence against the 
accused. L BAHAWALA v. EMPEROR, 6 L. 183; (1925) A. 
I. R. (L.) 432: 26 Cr. L. J. 1238 $54 
a S. 164—Criminal trial—Conviction for 

offence not charged—Statement made by accused 

person duly recorded, whether admissible. 

The word “statement” ins. 164 ofthe Cr. P. O. is 
not limited to a statement by a witness but includes a 
statement made by an accused person which does not 
amount to a confession. © ABDUR RAHIM v. EMPEROR, 
41 O. L. J. 474; (1923) A. 1. R. (C.) 926; 26 Or. L. 4d. 
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ss. 164, 533—-Confession, record of—W arn- 
ing to accused that confession may be used as 
evidence against him, omission of, effect of—Con- 

. fession, whether admissible in evidence. ` 
Section 164 of the Or. P. C. requires that a Magis- 
trate before recording any confession should ‘explain 
to the person making the confession that he is not 
bound to make the confession and that if he does so 
it may be used as eyidence against him. Where the 
memorandum made by the Magistrate at the foot of 
the confession does not show th&t this requirement 
was complied with and the Magistrate when called as 
"#-witness St the trial does not state that he had told 


L° _ . 
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the accused that he was not bound to make a con- , 
fession, the confession is inadmissible in evidence. È 


Rao v. Emperor, (1925) A. I. R. (L.) 367; 26 Cr. L. J. 
1175 


599 


| | 

ss. 164, 533—Evidence Act (I of 1872), 
"s. 80—Confession, recording of—Procedure—Meme- 
“randum, contents of—Certificate, deféctive—State- 
ment of Magistrate recording confession, whether can | 


cure defect. 


A confession wasrecorded by a Magistrate and at 
the foot of the confession the Magistrate made ‘the 
following note :—“The statement was written m my 
presence and hearing. It was read over to the 
accused and he admitted it to be correct. It contains 
a true and full account of the statement made by him.” 
There was a note at the head of the confession that 
the accused was fully made to understand that: he 
was not subject to any compulsion or coercion and 
that he was at liberty to make whatever statement he 
liked. The Magistrate who had recorded the confes- 
sion was examined as a witness at the trial and stated 
that he had warned the accused that any statement 
made by him would be used as evidence against him. 
He also stated that he had puta definite question to 
the accused whether he was making the confession 





voluntarily and that the accused replied that he was . 


making the confession of his own free-will: . 

Held, that the certificate appended to the record of 
the confession did not comply with the provisions of 
s. 164 (3) of the Or. R.C., but that the defect was 
cured by the statement made by the Magistrate who 
had recorded the confession and that the confession 
was consequently admissible in evidence. 

Per Scotit-Smith, J —Though s. 164 of the Cr, P. O. 
lays down that no Magistrate shall record’ any such 
confession unléss, upon questioning the person making 
it he has reason to believe that it was made voluntarily, 
yet it is nowhere laid down that the Magistrate shall 
record any note showing what question he has put to | 
the person and how he has satisfied himself- that the 
confession is being made voluntarily. At the same 
time it is advisable that a Magistrate recording a 
confession should record a memorandum showing that 
he has, by questioning the person making it, satisfied 
himself that the confession is being made voluntarily. 

Per Fforde, J,—Section 164 of the Or. P. C. is one 
of the exceptions tothe main principle of evidence 
that a document recording a confession may not be 
given in evidence when the witness:to the statement 
can be produced and can prove it by aral testimony.. 
The section being an exception to the well-establish- 
ed rule of law and being applicable to criminal pro- 


‘ceedings its provisions must also be complied with in 


the strictest possible manner. The essential require- 
ments ofthe section are that the Magistrate who 
records the confession shall before doing so explain 
to the person making it that he is not bound to make 
any confession at all and thatif he does so it 
may be used as evidence against him. And" no 
Magistrate shall record any such confession unless 
upon questioning the person making it, he has reason 
to believe that he will make it voluntarily. The 


‘statement when duly reduced to writing, intcompliance ` 


with these provisions, must contain at the foot of it 
a memorandum to the fact that the Magistrate 
has explained go the person making the confession 
that if he does so it may be used as evidence 
against him, that ‘the Mag@strate beliefes that 
‘the ` confession Ras been voluntarily made, that 


+ 
@ 


. person to be correct and that it contains -a full and | 


a 
3 $ 
: : 
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it was taken in his presence and hearing, was read 
over to the person making it and admitted by such 


_ true account of the statement made by him. If the- 
. memorandum contains the proper note at the foot of 


it, it shall be presumed that all necessary formalitigs 


- plrporting ip the foot-note to have been performed 
. have in fact been performed. Where, however, the 


~ 


memorandum is defective the defect may be cured by 


_ recording the statement of the Magistrate who record- 
_ ed the confession and if such statement shows that , 


` the requirements of s. 164 of the Or. P. O. were com- 
_plied with the confession will be admissible in evi- 


dence. 
6 L. 58; 26 Or. L. J. 1074 5 | 
———— S. 165. See Aras Acr, 1678, 5. 19 (f) 280 
S. 195—Sanction to prosecute obtained before 
amendment of “Code—Complaint. instituted after 
coming into force of amended Code, whether can be 
entertained. . Nb i 
No prosecution in respect of an offence specified in. 


. 8. 195 ‘of the Or. P. C. can, since the amendment of 


the Code, be instituted except on the complaint of 


. the authority concerned, and a compleint' made bya 


private individual in respect of an offence alleged to 
have been committed in or in relation to any prò- 


- ceeding in a Court must be dismissed ifit'is instituted 
. after the Ist of September 1923, that is to say, the 


. date on which the amended Code came:into force. 


L JAWAHAR Lat v. JAGGU Mat, (1925) A. I. R. eee 
. 3 


.6 L. 41; 26 Cr. L. J. 1163 


—— 88.195, 476, 476-A~Sanction to prosecute 
granted before amendment of Code—-Lapsing of 
sanction—Procedure—Superior Court, power of, to 
make complaint. | 
Section 476-A ofthe Cr. P. C does not empower a 


‘superior Court to do what a subordinate’ Court had 


no power to do, 

Where before the .amendment of the Or, P. ©. a 
subordinate Court granted sanction for the pro- 
secution of a person in respect of an offence’ mentioned. 
in s. 195 of the Code, but the sanction lapsed owing 


. to the subsequent amendment of the Code: 


Held, that the remedy of the complainant was to 


‘move the subordinate Court to make a complaint under 
. the amended s. 476 of the Code and not to move a 


superior Court under s. 476-A of the Code to make 
a;complaint. M L. Parrasr CHETTY v. GOPALA CHETTY, 
l 357 


-26-0 L. J. 1125- > 


a + 


—— S. 195 (1) (b)—False infor mation to Police 
—False charge in Court—Prosecution for false charge 


_{ —Complaint by Court, whether necessary. 


Where a person makes a false charge to the Police 


: and subsequently institutes a prosecution’in Court on 


the basis of the same charge, the offence iof making a 


. false charge under s. 211 of the Penal Code must be 
. deemed to have been , committed in relation to a 


judicial proceeding instituted in Court and before the 


- person making the charge can be prosecuted for such 


offence; a complaint in writing must be made by the 
Magistrate in whose Court the criminal case was in- 


, Stituted under cl. (b) of&s. 195 of the Cr. P. C. Pat- 


DAROGA Gore v. EMPEROR, 6 P. L., T. 515; (1925) A. a R; 
1045 


(Pat. 717 ; 36 Or. L. J. 1269. 

< ss. 195 (1) (c) 476—Penal Code (Act 
XLV of 1860),.ss. 463, 467, 471—Forgery, of valuable 
securtty—Complaint by Court—Sectiog,, not specified, 
effect of —‘Offence deecribed in s. 408," scope af== 
Complaint unders.$68 | a Peo : 
Ii is not necessary that a Court nfaking'a complaint 

. i ; 
° 


- 


L KHEMAN v. EMPEROR, (1925) A. I. R. L. a l 


under s. 476 of the Cr. P. C. shoyld state’ under what 
partisuldr section the offence complained of falls, and 
a failure to mention the section does not render the. 


complaint o# the proceeditigs taken on it irregular.” ” 


Where a complaint made under s. 476 of the Cr. P. 
C., after narrating tlie facts mentions ss. 463 and 471 
of the Indian Pgnal Code, the complaint ‘must be 


‘deemed to cover all forms of forgery which the 
evidence may show to have been committed. 


The words “any offence described in s.463" in 
s. 195 (1) (c) of the Cr. P. O. must be taken to mean 
all forms of forgery under whatever section they fall. 
N IsMAIL PANJU v. Emperor, 26 Cr. L. J. 1115; (1925) 
A. I. R. (N.) 337 283 


S. 196 (As amended)—Complaint regarding 
the falsity of ieturn of Election Expenses without 
order of or under the authority from Government— 


Cognizance by Magistrate— Punjab Electoral Rules, ¢ 


r. 9 (4)-—-Words “in a judicial proceeding’, whe- 

ther affect s. 196, Cr. P. C., as amended. | i 

In r. 5 (4)'of the Punjab Electoral Rules, the words 
“in a judicial proceeding” by a Magistrate do not 
override or amplify the clear provisions of the amend- 
ed s. 196, Cr. P. O., and, therefore, do?not empower a 
Magistrate to take cognizance of a complaint regard- 
ing the falsity of a Return of Election Expenses, 
unless the complaint is filed by the order of or under 


. the authority from the Governor-General in Council, 


ete., as laid down in the amended s. 196, Or. P, C. 
L LABH SINGH v. Naringan Das, 6 L. 188; (1925) A. I. 
R. (Li) 449; 26 Cr. L. J. 1234 i 5 850 


— S, 197— Penal Code (Act XLV of 1860), ss. 
169,” L08—Cattle Trespass AS (I of 1872), 8. 14—-U. 
P. District Boards Act (X of 1922), ss. 81, 89—Sale 
of impounded cattle—Member of District Board 
directed tohold sale—Purchase by such.méember-~ 
Member, whether public servant not removeable from 
office except’ by Local Government—Prosecution— 
Sanction of Local Government, whether necessary. 
Amember of a District Board appointed by the 

Board as an officer for the purpose of holding a sale 

by auction of cattle impounded under the Cattle 

Trespass Act is a public servant who by virtue of the 

provisions of s. 31 of the U. P. District Boards Act is 


— 





‘not removeable from his office save by or with the 


sanction of the Local Government within the meaning, 
of s. 197 of the Cr. P. C. If such an officer proceeds 
to purchase the cattle himself through a servant, the 
offence committed by him is ‘committed in the dis- 
charge of his official duty, and he cannot be prosecuted 
in respect of such offence except with the sanction of 
the Local Government under s, 197 of the Cr. P. C. 
O EMPEROR v. Krisuna Kant, 2 O. W. N. 395; 28 0.0, 
155; 12 O. L.J. 498; 26 Or. L. J. 1157; (1925) A. I. R. 
(O.) 565 ' i 517. 
—— 55, 197, 360—-Chairman of Union Com- 

mittee, removeable under certain’ cireumstances by 

Commissioner—Prosecution—Sanction of Local Gov- 

ernment, whether necessary—Deposition read by 

witness—Statement,. whether duly recorded. 

A Chairman of a Union Committee who can under 
certain circumstances be removed from his office by 
the Commissioner, cannot be said to be not removeable 
from his office save by the Local Government, within 


the, meaning of s. 197 ofthe Cr. P. C. Consequently 


the sanction of the Local Government is not neces- 
sary for the prosecutton of such a person under s, 197. 
. Where the deposition of a witness instead of being 


-yead over to him in the presence of the atcused ‘ig ° 
b 5 e . 
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handed over to the Witness and is read by the witness 
' himself, there is no compliance with the provisions 
-of s. 360 of the’Cr. P. C. and the deposition : cannot. 
be used as the foundation of a convictio§A. C MAHAM- 
MAD YASIN v, EMPEROR, 29 ©. W. N. 650; 52 ©. 431; 
(1925) A. I. R. (C.) 782; 26 Cr. L. J. 1178 602 
~ §,200—Examination of &mplainant, object 

of—Asking complainant to subscribe on oath to com- 

plaint, whether sufficient—High Court, when will 
. interfere—Partner falsifying accounts—Penal Code 





(Act XLV of 1860)?s. 477A. i : 
The object of the examination ‘under s. 200, Cr. P. G, . 


is to ascertain whether there is a prima facie case and 
lo prevent the issue of process in cases where the 
examination of the complainant wdéuld show that the 
complaint was clearly false, frivolous or vexatious and 
that further proceedings would tend merely to harass 
unnecessarily an accused person and waste the time 
of the Court. ; i 

When a complaint is in writing and is sufficiently 


clear it would be a sufficient compliance of s. 200 of - 


the Cr. P. O., if the Magistrate reads it over to the 
complainant and the compjainant on oath is asked to 
subscribe it anf it is only when the written complaint 
is obscure or vague that the Magistrate is bound to 
examine’ the complainant at sufficient length for the 
purpose of clearly ascertaining the allegations on 
which the complaint is made. S MAHOMED v. MAHOMED 
Iprrs, 26 Cr. L. J. 1101 189 
-—— SS. 200, 202, 203, 204, 345, 439—Case 

instituted on ‘complaint—Cross-cases—Postponement 

of issue of processin one case till after disposal of 

other case—Ovrder, lggality of —Discretion of Court 

---Revision—Interference by Migh Court. ' 

Section 344 of the Cr. P. C., is applicable toa case 
eve before the issue of process under s. 204 of the 
Code and a Magistrate is entitled under the former 
‘section, if there be a reasonable cause for doing so, to 
postpone an enquiry or trial and to postpone the issue 
of process under s. 204. Section 202 of the Code 
deals with enquiries after a Magistrate has taken 
cognizance of an offence on complaint, and before he 
dismisses it under si 203 or issues process under 
s. 304 and there is nothing in the law which prevents a 
‘Magistrate from postponing the issue of process under 
s. 204 if there is reasonable cause for’ doing so even 
“if the case be a warrant case. 

It is the policy of the law that a Court should 
proceed to enquire into and try the case as soon 
as it takes cognizance ofa complaint, but it is not 
prevented by any provision of the law from postpon- 
- ing the enquiry or the trial if there are sufficient 
and reasonable grounds for so doing. < 

Where a Magistrate postpones the issuing of process 
in a cross-case till after the disposal of the, other 
case, the only question is as to whether thereis any 
reasonable cause for such order. If there be such 
cause it isa matter of discretion and if the Magis- 
trate does not.exercise his discretion judicially in 
postponing the case, the High Court will interfere 


and set aside the order. But if the discretion is 


exercised in a sound and judicial manner there is no 
reason why the High Court should interfere with the 
exercise of the discretion. Pat Ram Saran SINGH v. 
Nixuap Narain Sines, 6 P. L. T. 477 ; 3 Pat. L. BR. 134 
Cr.; (1925) A. I. R.€Pat.) 619; 26 Or. L. J. 1179 603 
——— S8, 203,..436—-Dismņissal of complaint— 

Further enquiry, order directing—Notice to accused, 


eo ` whether necessary. 


i s 
Where nosprocess has been issued to the accused at 


INDIAN Casi. 
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all and he does not appear in Court and the complaint . .- 


against him is dismissed summarily under. s. 203 of 
the Cr. F. C. the accused cannot be said to-have been 
. “dischagged” within the meaning of s. 436 of the Cede. 
It is only after he has appeared in Court and the evi- 
dence against him in Court is found to be insufficient 
So as to make it unnecessary to call upon him to enter 


upon his defence that he can ‘be discharged. An order . 


dismissing a complaint under s. 203, therefore, may be 

set aside and further enquiry ordered under s. 436 

of the Or. P. C. without any notice to the accused. A 

GAJRAJ SINGH v. EMPEROR, 23 A. L. J.451; L. R.6 A. 

119 Cr.; (1925) A. I. R. (A.) 537; 26 Cr. L. J. 1176; 47 A. 

722° : : 600 
s. 215—Commitment when can be quashed. 

Commitments should only be quashed where on the 
face of it, there is sbmething in the nature of a fatal 
flaw in the prosecution. A GULAB SINGH v. EMPEROR, 
L. BR. 6 A. 148 Or.; 26 Cr. L. J. 1233 849° 

ss. 215, 360—Commitment proceedings-— 

Deposition of witnesses not read over—Commitment, 

whether can be quashed at instance of Crown—Ap- 

plication opposed by accused, effect of. 

The provisions of s. 360 of the Cr. P.C. were en- 
acted for the benefit of the witnesses as also for that 
of the accused persons: * Where the provisions of the 
section are nof complied with by a Committing 
Magistrate and also with respect to some of the wit- 
nesses in the Sessions Trial, the commitment to the 
Sessions Court will not be quashed on the application 
of the Crown where dt is opposed by the accused who 
do not complain of any inaccuracy in the commitment 
record or in the record of the Sessions Court. C Ex- 


’ PEROR V., ABDUR Ranim,;29 C. W. N. 698; (1925) a I. R. 


(C.) 928; 26 Cr. L. J. 1276 052 
„——- $8, 221, 289—Charge to Jury—Unreliability 
.. of evidence— Direction to Jury—Error of law. : 

A statement inthe heads of charge that such and 
such sections of the Penal Code were “read and ex- 
plained”. to the Jury is bad if it is not shown in 
what manner the sections concerned were explained. 

Where there is evidence against an accused it is for 
the Jury and not for the Judge to say that that evi- 
dence is such that no reliance should be placed on it. 

A Judge commits an error of law if he directs the 

Jury toreturn a verdict of non-guilty because he 

holds that thereis “no evidence worth the name’ 

against an accused. å yd 

“No evidence worth the- name” is under the law a 
very different thing from “no evidence.” C RAHAM 

ALI HOWLADAR v. EMPEROR, 26 Or. L. da 1151; (1925) A. 

1. R. (C.) 1055 463. 
— SS. 227, 237—Penal Code (Act XLV of 





1860), s. 279—-Policë'Act (V of 1861),.s. 84—Charge . 
under s. 84, Police Act—Conviction under s. 279, 


Penal Code, legality of-—Charge—Information to 
accused as to contents of charge, whether neces- 
sary, 

A summons was issued to the accused to answer a 
charge under s. 34 of the Police Act for driving a 
bicycle rashly. Thé@accused was tried on this charge 
put the Magistrate held thit the facts proved did not 
constitute an offence under s. 34 of the Police Act. 


The accused was, however, convicted udder 6. 279 of 


the Penal Code: 


Held, (1) that the finding that the accused was not 


‘guilty ofian offence under s..34 of the Police Act 
necessarily and logically mént that the accused could 
not be convicteg of an offer&e under s. 279 of the 
Penal Gode; 


i | E i bi Da AA 141 ; 
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(2Y that the. accused was entitled. to know of the -oris unaware of the change in the law, does not allow 
charge he had toanswer and that not having ‘been thát privilege to the accused, it is diffigult to say that 
informed of any charge under s. 279 of the Penal Code the accused as not been prejudiced. ` 
he could not be convicted ofan offehce under that Where an accused person is not defended by Counsel 

. Section. + helisimorein need of the privilege designed by the 
ki Sections 227 and 237 of the Cr: P.O. necessarily, go Legislature to be granted ordinarily to all accused 
. together and it is not the intention of the. Legislature -persons than he would be if his case were in the 
to empower a Court to convict an accused person of hands of. Pleader. L PHUMAN SINGH v.e EMPEROR, 
an: offence of which he has not been told anything. A (1925) A. I* R. (L.) 339; 26 Cr. L. J.1158 . |. 518 
Duum. SINGH v. Emperor, 23 A. L. J. 438; (1925). A. 1. eo—— S. 28 8— Evidence befgre Committing Magis- 
R. (A) 448; L. R. 6 A. 143 Or; 26 Or. L. J..1057- 1 trate, when can be used at trial.. a 
85..235, 239—Offences committed in sepa- T arak oa vo Ay eae ay ia rama 
; sa f : : . Magistrate may. under 8. ofthe Or. r. C., be use 
een Geom ja ount a Par i fence 29 Substantive evidence in thecase at trial in the 
m accused were charged with ‘an ollence | Sessions Court where for the purposes of justice; the 
under s. 307 of the Penal Code and one of them was D tion of such a course is found necessa. by the 
also charged with an. offence under s. 20 of the.Arms Tudere "Y PY 
Act. The offence under the Arms Act was not com- The words “subject to the provisions of the Indian 
mitted in the course of the same transaction as that pyidence Act, sf" in 6. ong of the Cr. P. O. are 
ee oe hace eae 4 murder; took Pert intended to prevent the admission of irrelevant’ 
Pie Sia used were tried jointly in respect of both evidence in the Sessions Court merely on the ground 
in de EN i that it had been recorded by the Committing’ Magis- 
Held, that the joint trial was illegal. LINUR Kuan trate. § B rv Emperor, 26 C J. 1063: (1925 
| v. Enpero, 7L. L. J. 64; (1925) AT. R. (L.) 826: 26 TR Gy 989 suicide ake 
Or. L. J. 1167 | ; ; '527 . 's"2938--Words “for all purposes subject to. 
‘\——-— $$. 236, 237—Penal Code (Act XLV of the’ provisions of Evidence Act", purpose of—Re- 


= — 





1660), ss. 201, 802--Charge under s. 802—-Conviction tracted statement: of witness transferred to Trial 

under s. 201, legality of. Court's record—Such statement, whether substantive 

e` Under s. 237.of the Or. P. O. a man. may be-con- evidence or only of corroborative or contradictory 
, victed of.an- offence although,there Mas been no .. force. 

- charge in respect of it,.if the evidence is'such. as.to The words “for all purposes subject to the provi- 

establish a charge that might have been made under - sions of the Indian Evidence Act", arè introduced in 

the provisions of s. 236 of the: Code. - s. 288, Cr. P. Q, forthe purptse of removing any 


The accused were charged with an. offence under doubtas to the right of the Court to treat: the evi- 

s. 302 of the Penal Code but were on the evidence dence given before the Committing Magistrate as 
convicted of an offence under s. 201 of the.Penal substantive evidence in the trial, when such evidence 
. Code, that is'to say, of making-away with.the evi- has-been transferred to that. Court's record. There- 
dence of’the crime by assisting in removing the fore, where a witness after corroborating the state-` 
body of the deceased.after the murder was committed: ment ofan approver before the Committing Magis- 
Held, that having regard’ to the. provisions of ss. trate goes back upon his statement before the Sessions 

- 236 and 237 of the Gr: P. O. the conviction was . Judge, and the latter transfers, under s, 288, Cr. P. O., 
. perfectly legal. P C Breau v: Emperor, 48 M. L. J. 643; to his own record the statement of the witness. made 
20. WN. 447;. 410. L. J. 487; 27. Bom. L. R. 707: 3. before the Committing Magistrate, the statement so 
- Pat. L. R. 95 Or; (1925) A. I. R.(P. O.) 130; 6 L. 226; transferred may be used as substantive evidence in 
23 A. L. J. 636; (1925) M. W. N.. 418;.26 Cr, L. J..1059 -the case precisely as ifit had been made before the 
ESO.) . 3 _ Sessions Judge himself. There is nothing to restrict 
——,— $ 252 (2)—Warrant case—Prosecution evi- the use-of such statement only to corroborate or con- 
‘ dence, production of --Duty of Magistrate—-Necessary tradict the evidence given before the Sessions Judge. 


witness not produced, effect of. L AMIR ZAMAN v. Emperor, 6 L. 199; (1925) A. IR. 

Clause. (2) ofs. 252 of. the Cr..P.C. throws upon (L.) 452; 26 Cr. L. J. 1245 861 

the. Magistrate, in a warrant case, the duty of- seeing -———~ 8. 297—Charge to Jury, contents of—Duty 
. that all the evidence’ essential to the’ prosecution of Jidge. 


. caseris before the Court. It isnot open to a-Magis- A charge to the ‘Jury, in order tocomply with the 
. trate to acquit the accused ina warrant ¢ase.on-the provisions of's. 207 ofthe Cr. P. C., must sum up 
“ ground that the prosecution has failed to produce.a the evidence for the prosecution and lay down the 
necessary witness. O. EMPEROR v. Marku LAL, 20. W. Jaw by which the Jury are to be. guided. It is 
IN. 584; 12.0. L, J..632; (1925) A. L R. (O.) 667; 26Cr-.-L. | defective if it states that the law on the subject has 
' J. 1266 ~. 1042 ` already been presented to the Jury by the Public 
:. ——— S6, 256, 537—Further cross-examination Prosecutor and that in the opinion of the, Sessions 
of prosecution : witnesses—Opportunity. toiaccusedto Judge -no difficult point of . law: arises- in- the 
make up his mind, refusal of—Reasons not recorded case. N RAMPRASAD V. EMPEROR, 26 Cr. L. J. 1090 178 

- —Irregularity— Prejudice. l ; — S, 297—Trial by. Jury—Charge to Jury— 





> Bys. 256 the. Or: P. C. the Legislature has.con- Accomplice — Corrobora:ion — Possession of stolen 

- ferred upon an accused person the privilege: that ' goods— Presumption—Misdirection—Criminal. case— 

: ordinarily; after. being charged with: an offence, he © . Burden of proof. A” Ah 
e. Shall have a-period oÎnot less than 24 hours to con- -. In a criminal case the onus’ is on the prosecution «to 


; sider the method in-which he {will meet the charge, prove beyond reason&ible-doubt the-guilt of the accused 
. and ilah? Magistrate® trying: the: accused person, > and that onug never changes. oe as 


. without assigning.any reason. for departing- from the ` Before a presumption can arise under Ifustation* * 
normal procedure and probably. because. he -overlooks . (a) of 8'114 of, the Evidence Act; ib mast be-proved. 
, , + . : 
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he i : 
that the goods found in the possession of the accused 
have been stoleg. No such presumption will arise in a 
case where it may reasonably be presumed that the 
property in question is stolen property. 

Where ima trial by Jury in respect of an offence of 
.dacoity a witness is examined on behalf of the pro- 
secution with regard to whom the case of the prosecu- 
„tion is.thet he was himself probably concerned in the 
dacoity, the Jury must be directed not tô accept the 


evidence of the witness without the most careful . 


scrutiny. Such a witness may not actually be an 
accomplice but he is little better than an accomplice 
witness. Failure to direct the Jury in this behalf 
‘amounts to a serious misdirection. e 

In a case of dacoity the Judge in explaining Illus- 
tration (a) to s. 114 of the Evidence Act gave the 
Jury the following directions :—“ The Court may 
presume that a man who is in possession of stolen 
goods, soon after the theft, is either the thief or has 
received the goods knowing them to be stolen. 
When it is proved, or may be reasonably presumed, 
_that the property *in question is stolen property, the 
burden of progf is shifted, and the possessor is bound 
to show that he came by it honestly, and if he fails 
.to do sothe presumption is that he is the thief or 
the receiver according to circumstances. I have 
already referred to the defence of these two accused. 
If the gentlemen ofthe Jury find that the accuséd 
have failed to account for their possession, then 
they may presume that the accused came by them 
dishonestly:” i 

Held, that the direction amounted to a serious mis- 
direction inasmuch “as 

(a) no presumption could arise under Tllustration (a) 
tos. 114 of the Evidence Act with regard to property 
which could be merely presumed ‘to have been stolen; 

(b) the burden of proof was throughout on the 
prosecution and could not be shifted; 

(e) the Jury were not properly directed that it 
was their duty to weigh all the circumstances of 
the case, consider the accused's explanation and 
then decide whether or not they should make 
the presumption laid down in the Illustration to the 
section. G SATYA CHARAN MANNA V. EMPEROR, (1925) A. 
J. R. (C.) 666; 520. 223; 26 Or. L. J. 1155 515 


s—— §. 298—Sessions trial—Charge to Jury, con- 
tents of—Duty of Judge. : 
In the heads of a charge toa Jury the Judge should 

state how he explained the various relevant sections of 

the Penal Code to the Jury and should not content 
himself witha statement that the sections had been 
read and explained. In explaining the sections he 
should do so by applying them to the facts of the case 
and should tell the Jury what is necessary for them to 

find with reference to the facts in order to give a 

verdict of guilty on the various charges framed. CG 

ABDUL RAHIM V. EMPEROR, 41 O. L. J. 474; (1925) A. E 

R. (C.) 926, 26 Cr. L. J. 1279 1055 


s. 303—Verdict on several charges, mode of 
recording. 

It is necessary forthe Judge under s. 303 (1) of 
the Or. P. ©. to elicit from the Jury a separate 
verdict on various charges by questions and to record 
the questions and answers under s. 303 (2). A state- 
ment that the vérdict is of guilty where there are 
several charges, is not a sufticiemt compliance with the 
provisions of law. N Kam Prasap v. EMPEROR, 26 Cr. 
L, J. 1090 | l ME ` 178 
pan simam on 8.0 O7—Sessions (rial-—Disagreement between 

e 
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Judge and Jury-—Reference to 
of Jury, when can be rejected. 
Beforg 


verdict of the Jury in a reference under s. 307 of the 


Or. P. C., it must find that the verdict is unreasonaple. © 
© EMPEROR V. PREMANANDA .Dutr, 29 G. W. N. 738; ° 


(1925) A.I. R. (C) 576; 42 0. L.J. 247; 26 Or. L. d. 
1256 1000 
—-—— $8, 307, 418, 449, Ch. AKAN —Tral 

by Jury— Disagreement between Judge and Jury— 

Reference to High Court~ Procedure. 

In ordinary cases tried by Jury there is no appeal 
except on a matter of law under s.418 of the Cr. P. 
C. Where, however, a case is tried by Jury under the- 
provisions of Ch. XXXII of the Code, an appeal lies 


to the High Court on matters of fact as wellas on | 


matters of law under s. 449 of the’ Code. In such a 
case the findingsof the Jury on questions of fact are 
not final, and if there is a disagreement between the 
Judge and the Jury and the case is referred to the 
High Court under s. 507 of the Code, the High Court 
must consider all the evidence in the case and give 
judgment after considering itas well as the opinions 
of the Judge and the Jury. L EMPEROR v. BINAL PAR- 
SHAD, 1 L. O. 467;6 L. 98; (1925) A. L R. (L.) 401; 26 
Cr. L. J. 1241 85 


— 





S. 309—-6essions_ irial—Assessors, opinions 
of, delivered in writing—Irregularity. 


Where in a Sessions trial held with the aid ofe 


assessors, the assesgors delivered their opinions in 
writing, instead of orally to the Judge, this contraven- 
tion ofthe provisions ofs. 309 of the Cr. P. O. does 
not affect the legality of the trial in the absence of 
a finding that it led toa miscarriage of justice. PC 
Becu v. Emperor, 2 O. W. N. 447; 48 M. L. J. 643; 41 ©. 
L. J. 437; 27 Bom. L. R. 707: 3 Pat. L. R. 95 Cr,; (1925) 
A. I, R. (P. ©.) 130; 6 L. 226; 23 A. L. J. 636; (1925) M. 
W N. 418; 26 Cr. L. J. 1059 (P. C.) i 3 
———— S$., 337—Requirements—Approver—Pardon, 
validity of—Inducement to approver, effect of. — 

All that s, 337 of the Ur. P. C. requires is that there 
should be an investigation in progress regarding an 
offence triable exclusively by the ,High Court or the 
Court of Session or an offence punishable with im- 
prisonment.which may extend to ten years. 

Where on the date of the tender of pardon to an 
approver proceedings were going on against the 
accused under ss. 467, 471 ofthe Penal Code, the 
pardon granted to the approver is perfectly legal and 
the approver is a competent witness against - the 
accused 

No analogy exists between the ‘case of a confession 
obtained from an accused person by an inducement 
and the case of an approver, and the evidence of an 
approver does not become inadmissible merely because 
itis shown that some inducement was offered to the 
approver to give evidence. N Ismain PANJU v. EMPEROR, 
26 Or. L. J. 1115; (1923) A. IL R. CN.) 337 3 
-$. 337 (2-A)—Approver—Commitment to 
Sessions—Approve®, whether must be committed along 

with accused, y , 

The meaning of the provision contained in s. 337 
(2-A) of the Cr. P. C. is that whenever n approver 1s 
examined the Magistrate has no jurisdiction to pro- 
ceed with the trial but must commit. the accused 





persons for trial to the Court of Session." 16 does note 


mean that the approver should be committed 
for trial along withthe accus@i persons. OSE MPEROR v, 
Peru, 2 O. W. N? 464; (1925) A. I. R, (0.) 472; 12 O. L, 
J. ade; 26 Or, L. J, 1416 736 


the High Court can refuse to accept the. 


High Court—Verdict — 


* 


d 


~ 
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8. 342—Hzamination of accused before re- 
cording prosecution evidence, legality of. 

An accused person cannot be- examined under s. 342 
of the Cr. P. C. before any evidence for the prosecu- 
tion has been recorded, inasmuch as there isno gvi- 
dence agatnst-him and there is no circumstance 
which he can be called upon to explain.: L BAHAWALA 
v. Emperor, 6 L. 183; (1925) A. I R. (1.))432; 26 Cr. D. 
J. 1238 ~ ! 854, 
———— & 352— Police Officer, whether can be ex- 
~. cluded from Court-room—Duty of Court—Special 

treatment accorded to Police Officer, effect of. 

Section 352 of the Cr. P. ©. gives power to the 
Court-of ordering that any particular person shall not 
remain in the room used by the Court.’ It makes no 
exception inthe case of a Police Officer. When an’ 
accused person objects to the presencé of a Police 
Officer or other person the Magistrate has to decide 
whether the accused's fear of prejudice to his case is 


‘reasonable, considering the intelligence'and suscepti- 


bilities of the classto which he belongs and not: 
merely whether his presence is convenient or helpful 
tothe Court or the prosecution. In the case of a 
person interested in the prosecution, such as a Police 
Officer, other than the Prosecuting Officer, even where 
the Court itself does not see sufficient reason to order 
that he shall not remain in the Court-room, it may put 
it to that or to the Prosecuting Officer whether in view 
of the accused’s objection he will withdraw or be 


, advised to withdraw from the Court-room. 


It is not advisable that a Police Officer; interested in 
a case proceeding before_a Magistrate should receive , 
exceptional treatment as a seat onthe dais, as such 
treatment is calculated to breed suspicion in the mind 
of the accused as to the independence of the Magis- ° 
trate. N NATHUSINGH V. EMPEROR, 8 N. L. J. 95; (1925) 
A. I R. (N.) 296; 26 Cr. L. J. 1130 | 362 


S. 360—Commitment proceedings—Deposi- 
tion read over to witness during examination of 
other witnesses, effect of. ee 
Reading over to a witness his deposition while 

other witnesses are being examined is not sufficient 
compliance with the provisions of s. 360'of the Cr. P. 
C., since the object of that section is that the accused , 
may have the opportunity of ascertaining that the 
shen is has been correctly recorded. Thisis of great 
importance in anenquiry with a view to commitinent, 


-since under certain circumstances the evidence then 


taken may be jised as evidence against the accused at 
the trial. C MANIK v. EMPEROR, 41 C. L. J. 393; (1925) 
A. I. R. (CO) 983; 26 Cr. L. J. 1267 1043 


-=m §, 360—Hvidence Act (I of 1872), ss. 80, 91— 
Omission to read deposition to witness, effect of. 
No amount of pressure of work and inconvenience- 

‘and other considerations of that kind in'the slightest 

degree can justify any Court for the deliberate breach 

of the provisions ofthe law. Section 360 is direct 
and positive and instructions daid down by the law to 

‘the administrators of the law should be rigorously 

complied with both in the interests of the accused, 

Court and gvitnesses. J. ox 
if a statement is properly recorded .under s. 360 

then under s.80 ofthe Evidence Acta strong pre- 

sumption arises that the deponent stated in his evi- 
dence what appears in the deposition. If, however, 

s. 360 ig not complied, with, that presumption doe& not 

arise, and it is necessary for the person, who alleges 

that the memorandum, which purports to be a de- 
position, but has been irregylarly recorded, is accu- 
d \ 
e ty ts 1 
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rate, to prove that it is accurate, if its accuracy is 


challenged 
The omission to read out a deposition to a witness 


+ 


“as required by s. 360 of the Gr. P. O. does not neces- 


sarily render it gnadmissible in evidence, at any rate 
against a person charged with abetment of perjury 
and ib can also be proved. by extraneofis evidence 
notwithstanding s. 91 of the Indian Evidence Act. 
S Prtumauv, Emperor, 26 Or. L. J. 1137 449. 


—~ $. 360—Reading.over deposition to witness 
while another witness is being examined, legality of. 


To read oven the deposition of a witnéss while | 


another witness is being’ examined by the Coyrt is 
not sufficient compliance with the terms of s. 360 of 
the Cr. P. C., since the intention of that section is 
that the evidence should be read in such a manne? 
that the accused can hear what is being read and 
take objection to it. An accused person cannot be 
expected at one and the same time to listen tothe 
evidence that is being read overe and to the evidence 
of a fresh witness that is being recorded. 

Under s. 360 of the Cr. P. the evidence ‘ofa 
Witness must be read. over before the examination 


of.another witness iscommenced. C Dureur v. EMPEROR. - 


52 0.499; (1925) A. I. R. (C.) 831; 26 Cr. LJ. 1213 733 


S. 360—Witness, deposition of, whether must 
be read over in proceedings under s. 145 of the Cr. 
P. C. See Cr. P. O., 1898, s. 145 -> 

——--— 8. 360 -Witness reading deposition himself 
—-Effect. See Or. P. C., 1898, s. 197 ; 602 

l SS. 360, 110—Security proceedings—Deposi- 
tion not read over to witnesses, effect of—IUegality: 
Where in a proceeding tinder s. 110 o the 
Cr. P. ©. the provisions of s. 360.of the Code 
are not complied with, the enquiry is vitiated and 
the order passed by the Magistrate in the proceedings 
must be set aside. G NAWAB ALI v. EMPEROR, 52 C. 
470; (1925) A. I. R. (C.) 816; 26 Cr. L. J. 1233 849 


a 55. 360, 117, 356, 35 7—Security proceed- 
ings—Evidence, record of—Procedure—Non-com- 
pliance with provisions of s. 360—Illegality. See 
Gr. P. C., 1898, s. 117 856 

— 8. 364—Hxamination of accused, record of— 

record not made, effect of—Breach—Irregularity. ` 
At the close of the prosecution case in a Sessions 

trial the Judge made the following note:—“The 
statements of the accused were read out to each of 
them and they were asked if they would add anything 

here. They stated that they would not, except Ç. 

What he stated hereis recorded by the Court.” The 

Court then examined a Court witness and- further 

examined the accused and made the following note:— 

“After the conclusion of the examination of the 

witness the Court examined the accused again. They 

stated that they had nothing further to say and 
declined to examine any witness in defence.” NG 
record was made of the examination of the accused’ 
except in the case of the examination of G: | 
Held, that a record of: the examination’. of the 

accused under the provisions of s. 364 of the Cr. P. G. 

was obligatory and that the absence ofithad caused 

serious prejudice to the accusedand that, therefore, 
the trial was vitiated and must be set-dside. © SARAT 





Onanpra Kar v. Emperor; 52 O. 446; (1925) A. L'R. (C) 


821; 26 Cr. L. J. 1224 | BO 
-——— $S° 369, 444A ppeal—Several "accused" 
Appellate Court, duty of—-Considefgtion. of casg 

against each accused, Seg APPRAL (ORpurNar) | 


177- -> 
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8. 386. See Karaguni Port Trusts Act, 1866, 
s. 84 o f e -.. 1007 
~————— /§8. 403, 236—Penal Code (Act XLV of 
” 1860), ss. 401, 418—Being member of gang for the 

purpose of habitually committing _ theft, trial for 
jih —Acquitial—Receiving stolen préperty, trial for, 


- 4 


- whether barred. © 


2 


`| Ageused‘was tried along with several other persons 
for an offence under s. 401 of the Penal Code and was 


“acquitted. The case against him consisted of an 


.approver's statement as to his having attended -a 
meeting held with the object. of forming a gang for 
the commission of theft and of evidence as. to 
the discovery of proceeds of cert&in thefts in his 
-hoifse: . The approvers statement was considered un- 
‘reliable and the evidence as to the ‘discovery of 


eStolen property was held to be insufficient to prove 


that the accused was a member of the gang. The 
accused was subsequently prosecuted for an offence 
ander s. 413 of the Penal Code in respect of the 
discovery of stolen, property: 

` Held, that the two trials were not based on the same 
facts and that the accused could not in the former 
trial, when he was tried along with other persons, 
have been charged with an offence under s. 413 of the 


` Pénal Code and that, therefore, s. 403 of the Cr. P.C., 


did not bar the subsequent trial. L Cunassu v. MPE- 
ror, 26 Cr. L. J. 1097; (1925) A. I. R. (L.) 537 -' 185 


— S. 403 (4)—-Acquittal—Prosecution on same 
“` faets—First Court not competent to try subsequent 
charge, effect of. : 
Clause (4) of s. 403 of the Cr. P.O. permits a 
second ‘prosecution for an offence constituted by the 
‘same acts™if the Court by which the accused -was 


first *tried was not competent to’ try the offence ° 


subsequently. ‘charged. M In re PALANI GOUNDAN, 
“48'M. L. J. 490; (1925) A. I. R. (MJ) 711; 22 L. W. 205: 
26 Cr. LJ. 1067 SS i 31 


ma $., 417—Hvidence Act(I of 1872), s. 114, 
Illus. (b)—Penal Code (Act XLV of 1860), s. 802— 
"Acquittal, appéal against—Interference, when justifi- 

` “edApprover, statement of—Corroboration—Accised 
seen talking to déceased., - 

An order of acquittal arrived at upon evidence 

should not as a rule be set aside unless the Appellate 

Court holds it to be manifestly wrong ‘or perverse or 


r 


'ninlėss it can be said that the Court which tried the 


case has manifestly erred. An’ order of acquittal 
should not be -set'aside merely because: the Appellate 
Court is of opinion that if it had been trying the case 
-itself it would have arrived at a different conclusion. 

Two little. girls were collecting fodder near their 
‘village’ and the accused’ was seen talking to them 
shortly “before sunset. Two days afterwards the 
bodies of the girls “were discovered lying in a field 
‘with injuries on their persons which indicated that 
their’ death was -due to yiolente. An approver gave 
evidence that the girls had been put to death by the 


aeatised?-and himself for the saké of their orna- . 


ments: -=< v ' 

“Held, that: -the' evidence that the aċcusèd was seen 
-talking tothe girls on “the evening oh which they 
disappeared did not amount toa material corrobora- 
tion of the approvers statement. L Eareror v, RAM 
Karan, 2 L. 6-2; 26 Or. L. J. 1147 . 453 


~~ 55; 421, 561-A—A ppeal Reasonable oppor- 





E s “tunity to accused or his Counsél ‘of being heard not 
given-—-Appeal, | dismissal’ of--Inherent power ta 

4 ~girect remegrin: ~ "= ii. 
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. The language of s. 421 .0f the Cr. P. C. requires 
a reasonable opportunity to be given to the appellant 
to be heard in support of his appeal and if such 
reasonable opportunity is not given the Court has no 
jitrisdiction to dismiss the appeal. Where a criminal 
appeal is dismissed without reasonable opportunity 
having been given to the appellant -or his Counsel of 
being heard, the Court hasinherent power to make an 
order that the appeal should be re-heard after giving 
the appellant orhis Counsel a reasonable opportunity 
of being heard in support ofthe appeal.’ L MUHAMAD 
SADIQ v, EMPEROR, (1925) A. I. R. (L.) 355; 26 Or. L. J. 
WG / H 593 


—— 5, 423, : 

There is;no restriction on the powers of an Appellate 
Court to deal with the case of which it has complete 
seisin in ‘any of the manners provided by s: 423, 
Cr. P. ©. N Ramu Prasan v. Emperor, 26 Or. L. J. ioe 





ss, 423, 439—Penal Code (Act XLV of 


viction for abduction, whether justified—Acquittal 
in respect of charge of rape—Revision-—Acquittal, 
whether can be set aside and conviction substituted. 
Section 423 of the Cr. P. C. empowers an Appellate 


Court to reverse inte alia the finding and to order | 
_ the accused to be re-tried by a Court of competent 


jurisdiction ox to be committed for trial. It does not 
empower an Appellate Court to try the accused per- 
gon itself. ` ` ` - 

` It is not competent to an Appellate Oourt to alter 
a charge under s. 376 of the Penal Gode to one under 
s. 366 of the Code, inasmuch asthe charge under the 
latter section involves different elements and different 
questions of fact from a charge under s.:376. i 


' Accused was charged with an offence under. s. 376 ` 


and was convicted. On appeal the Sessions, Judge 
set aside the conviction under s. 376 dnd proceeded 
to frame a charge ‘under s. 366 of the Penal Code 
and called upon the accused to plead to the charge, 
examined him’ upon it, and allowed him to call 
witnesses in defence. As a result of the trial the 
accused was convicted of an offence under,s. 366 of 
the Penal Code: : 

Held; (1) that the Sessions Judge had no jurisdiction 
to try the accused as an Appellate Court,. withoet any 
commitment having been made to it ; S 


` 


(2) that the “conviction. of the accused by the. 


Sessions Judge under s; 366 of the Pehal Code was, 


. therefore, illegal; 


(3) that inrevision the High Court liad no juris- 
diction to convert the acquittal with regard -to the 
charge under s. 376 of the Penal Code into a conviction 
and to convict the accused of that offence. `R G.O. 
SIRCAR v. Emperor, 4 Bur. L. J. 29; (1925) A. I. R. (R.) 
230; 3 R. 68; 26 Cr. L. J. 1119 l i 287 


| t 

——— SS. 428, 439-—Appeal—Additional evidence, 
-when can be ddmifted— Power .of Court, scope of — 
Admission of additional &vidence—Revision—Inter-~ 
ference by High Court, when justified. l 

: The scope of s. 428 of.the Cr. P. C. is prima facie 


not limited by any consideration save that the Appel- ` 
late Court should be of. 6pinjon that additional evi-- 


denice is'neċessary and shonld record its reasons for such 
opipion. The object of the s@ction is'just as much the 
prevention of: theescape of a Suilty person through 


some carelessness or ignorant procedure of the pro-. 
becutor or the Magistrate, asthe vindication. of thé 


. 


; . 
f © 
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1860), ss. 866, 876---Rape, charge of-——Appeal—Con- 
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innocence of a person wrongfully accused where the 


same carelessness or ignorance has omitted to bring on 
the record cirdumstances essential tothe elecidation 
of truth. E , 
dn India the onus is placed on the Court not merel 
to listen to the evidence but to enquire to the utmost 
, into the truth of the matter and so to. secure justice. 
Accordingly if any restriction is to be placed upon the 
power conferred on ar Appellate Court by s. 428 of the 
Cr. P. C., it cannot be that negligence or inadvertence 
on the part of the prosecution is to be allowed to effect 


a mis-carriage of justice; on the contrary:the section . 
is directed to the attainment of justice. even at a 


late stage in the ‘proceedings, by the introduction of 
further materials which the Court judges to be 
essential to a just decision of the case. an 
‘The powers given bys. 428 ofthe Cr. P.C. toa 
Criminal Court are not less than are given toa Civil 
_Court'in the matter of admission of evidénce at the 
appellate stage and Courts ought not . to cireumscribe 
them where the Legislature has not seen fit to do so. 
Even where it might itself in the exercise of its 
discretion as an Appellate Court have declined to 


.. admit additional evidence, the Court of revision will 


by no means always interfere with an order of the 
Appellate Court. admitting additional evidence. To 
justify interference in revision in such a case the Court 
must be satisfied that the Appellate Court, committed 


* an errorof law which has prejudiced the;accused on 
the merits. Pat AxuTar Hussarn*v. EMPEROR, 6 P. L. T. ' 


431; 3 Pat. L. R. 101 Or; (1925) A.I R. (Pat) 526: 26 
Orb. | 595 


———- 88. 435, 439—Conviction by Panchayat 
Court established under. Madras Panchayat Courts 
Act (II of 1920), Powers‘of High Court to'interfere. 
The provisions of the Or, P. C. are not made applic- 
able to Panchayat Courts under the Madrasj Panchayat 
Courts Act. The High Court cannot, therefore, inter- 
fere withan order of « Panchayat Court under ss. 435 
and 439 of the Code. But under s. 107/of the Govern- 
ment of India Act, the High QOourt has powers of 
supervision over all Oriminal and Civil Courts in the 
Presidency and when a grave error of a Panchayat 
Court, which isnot governed by the provisions of the 


. Cr. P. O., appears on the face of the record, the powers 


given by s. 107 of the Government of India |Act could 
be inv®ked to correct such error. M Muni GADU 2. 
Igmecror, (1925) M. W. N.600; 26 Cr. L. J. 1161 521 


——-—~ 88.436, 133, 438—Nuisance, proceeding, 
relating to—Further' enquiry, order of, whether 
can be made—Reference.to High Court. 

Proceedings under s. 133 and Chap. X of! the Cr. P. 
C. are not covered by 8.436. of the Code and a 
Sessions Judge has, therefore, no power, to order 
further enquiry in the case of such proceedings. He 
would have power, however, ina proper case to make 
a reference tothe High Court under s. 438 of the 
Code. O PRITHIPAL v. EMPEROR g: 2. O..W. N. 549; 26 
Cr. L. J. 1251 ee oa. a 995 
———— 8. 439—Periding case—Charge, quashing of 

~—Revision,-High Court, power of —Evidence, absence 


0 = . ` Qo A p è gan. Wa : sae * * 
. The High Court has ‘power to interfere in a. pending 
criminal case but-such pöwer “is only to be.exercised 


* in exceptional sod ie Which cannot be laid 


down wih precision, the ‘main. test being titat 


the infervention should be necessary.in the interésts 
of justice and that a bare statement of the facts with- 


Out any elaborate argument jsliould be sufficient to 
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convince the Court that it is a fit one for its interference 
at anintermgdiate stage. — sett 
Quere.—Whether a trial before a. Committing 
Magistrate can be quashed oh the ground that there is 
no evidences to support the charge? N Mapaav Buac- 
WANT v. Emperor, 26 Cr. L. J. 1093; (1925) A. I. R. 
GN.) 345 pe fo = `e, 181 
L Sd 3.9-—Pending case—Interference by High 
Court, + i 


“NG doubt itis undesirable that the discretionary 


powers of Courts should become crystallized but it is 
well-established that only in exceptional cases should 
the, High Court interfere in revision in pending cases. 
S Manowep v. MAHOMED IDRIS, 26. Cr. L.J. 1101 
> -S. 443, Ch. XXXII—Trial under Ch. 
XXXIII, when can be claimed—European British 
subject—Procedure—Claim not made'beforè Commit- 
ting Magistrate, whether can be made at trial—Penal 





Code (Act XLV of 1860), ss. 24, 120-B, 409--Criminal ' 
breach of trust by public servant—Ingredients of ` 


offence—Conspiracy—‘Dishonestly, meaning of. 


A claim by the accused under s. 443 and a finding `` 


189 - 


by the Magistrate are necessary ingreflients ‘for the ° 


application of the provisions of Oh. XXXII of thé ' 
Cr. P. ©. If no such claim is made prior to com- ` 


mitment and there is no finding by the Magistrate 
‘thé question cannot be raised ‘in the Court of Session. 


v . 


Tf such a claim is made and a finding favourable to 


the accused is recorded by the Magistrate, the ` 


Sessions Judge is bound to act under the provisipns 
of Ch. XXXII and cannot refuse to do so ‘on the 
ground that those provisions do not apply., In the 
case of acceptance of the claim of the accused person 
the finding of the Magistrate is-final. When. the find- 
ing of the Magistrate is adverse to the claim it is figal, 
unless the claimant appeals and in .the case. of an 
decision of the Sessions Judge is final. 

By the provisions of the-second paragraph of s. 443 
of the Cr, P.O. the Legislature desired the matter. of 


the benefit of the provisions of Ch. XXXII tobe. 


decided finally by the Sessions Court so as to`make.i 
impossible that it could be raised in the High Gouri 
after 4 prolonged trial in the Sessions Court. 


. win 


Tha Sessions Judge has, however, no power to. 


' determine the matter except on appeal under cl. (2) of 


" s. 443 of the Cr. P. G. 


When once an opportunity to make a claim under.. 
' 8. 443 of the Cr, P. ©. is missed by the accused and.. 


the case is committed under s. 213 of the Code the 


provisions of Ch. XXXHI do not give him. another ; 


‘ opportunity of claiming the benefit: of the’ special pro- 


- visions... ` 


The mere fact of a person being a European British. 
subject does not entitle him to .the benefit . of 
Oh, XXXIII, which is devised forthe benefit both 
‚of a European British subject and an Indian British 
subject, An Indian British subject has certain 
privileges just as a Wuropean ‘British subject has 
under that Chapter. The distinctive rights of a 
Buropean British subject are detailed in Oh. XLIV 
A which also deals with the distinctive right, of an 
Indian British subject. The determination ‘of this 
question of the class of British subjects is necessary, 
for the application of the provisions of.s, 275 of the 
Or. P. C., in the case, of Jury ,and*the provisions of 
g. 284-A in the case of Assessors. O Hay v. EMPEROR, 
9 0. W. N. 469; (1925) A. L R. (O.) 469; 
26 Or. L. J. 1247 ` 





“specified, effect of—“Offence ,deseribegdein s, 463” 
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28 O.°O. 230; - 
? e i 833 ee 
s. 476—:Court, complaint. by--Section, not, 
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scope of-——Complaint under s. 463. See s, 195 (1) 
(6), Op, P. C. -4 283 
mr 8, 476—'"Court,” meaning of—Suié heard by 
one Judge of High Court—Complaint, whether can 
be made.by another Judge. < 
Where a suit is tried bya Judge of ghe High Cour 


the word “Court” in s. 476 of the Or.-P. C. in respect of 


proceedingwarising out ofsuch suit must be taken to 
mean'the High Court. Any Judge of the High Court 
ean, therefore, dispose of an application under’ s, 476 
of the Code, whether the matter out of which the 
application arose was heard by himor some other 
Judge of the Court. ‘B Bar KASTURBAI v. VanMALIDAS 
Laxmipas, 27 Bom. L. R. 616; 26 Or. w. J. 1189; (1925) 
A. 1, R. (B.) 436; 49 B. 710 709 


m §, 476—Forgery— Finding by Trial Court— 
e Appeal pending in High Court—Proceeding under 

s, £76, whether can be started. 

A receipt filed by the defendants in a suit to sub- 
stantiate their plea of a payment in a suit for a money 
claim was found by the Trial Court to be a forgery. 
‘An appeal was. filed in the High Court against the 
decision. Meanwhile the Trial Court issued a notice to 
the defendants to show cause why they should not be 
See a for producing a forged document in evi- 

ence: ; 

Held, that inasmuch as the question whether the’ 
receipt.was a forged one or not had to be finally 
decided by the High Court, it was not proper that 
proceedings under s. 476 of the Cr. P. ©. should be 
taker! against the defendants before the decision of 
the appeal. L HARNAM, SINGH v. ATRI, (1925) A. IL R. 
(Li) 323; 26 Cr. L. J. 1166 526 


——-—— 8S. 476, 195, 476A—Sanction to prosecute 
gremted before amendment of Code—Lapsing of 
sanction—Procedure—Superior Court, power of, to 

| make a complaint. See Cr. P. O., 1898 s. 195 357 

~~ $8, 476, 476-A, 476-B — Subordinate 
Court, refusal of, to make complainit—Order of Ap- 
pellate Court ‘making complaini—-Appeal, whether 


kies. 

Section 476-B of the Cr. P. C. gives a right of appeal 
only when a Court has made or sa jahe o aks a: 
plaint under s. 476 or476-A of the Code and neither 
of those sections, relates to a complaint "made by a 
Court on appeal from an order of a Subordinate Court 


‘ refusing to maksa complaint. From such an order, 


therefore, no appeal lies. L ` MAHOMMED IDRIS v. 
Iimprror, 1 L. ©. 480; (1925) A, 1, R. (li) 322; 6 L. 
56; 26 Cr. L, J. 1168 ° 528 


——— SS. 476, 476-B—“Offence which appears to 
have been committed,” meaning of—Order directing 
complaint to be made—Appeal—Appellate Court 
power of. 
The intention of the Legislature is that in cases of 

appeals under s. 476-B of the Cr. P. O. the Appellate 

Court should re-consider the entire matter 


opinion of the Court below should nevertheless re- 
consider the question of the propriety of the order 
appealed against upon a complete review of the entire 
facts. If the Appellate Oourt is not satisfied that 
a prima facie case has been. made out the order 
appealed against must be set aside. 


The words “offence which appears to have b | 
‘committed” in-s..476 of the Cr. P. C. mean that the 


facts before the Court unless rebutted Show that an 
offence has been committed, A Ram Onaran Das y 
° ae A 


ty 


g 
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. merits, and while allowing reasonable weight to the 
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EMPEROR, 23 A. L. J. 515; (1925) A. I R. (AJ) 544; 26 
Cr, L. J. 1126 $58 


———~ 5, 488—“Living in adultery”, . meaning of . - 


—Birth "of illegitimate child—Forfeiture of main- . 

tenance.: 4 

The expression “living in adultery” in sub-s. (5) 
of s. 488 of the Cr. P. O. points to a continuous course 
of conduct and not merely toisolated acts of immoral- 
ity. Unless continuity of conduct is established it 
ecannot be inferred from a single act of adultery that 
the woman is “living in adultery”. 

Although a woman has given birth to an ilegiti- 
mate child it is open to a Magistrate, to find that 
apart from that circumstance, she is not “living in 
adultery” within the meaning of sub-s. (5) of s. 488. 
G JaTINDRA MOHUN Baneri v. Gourt Bata DEBI, 29 C. 
W. N. 647; (1925) A. IR. (C.) 794; 26 Or: L. J. Bee ; 

s. 503— Penal Code (Act XLV of 1860), s. ` 
285—Possession of materials for counterfeiting 
coins——~Assistant Mint Master of Calcutta Mint, 
whether expert witness— Commission, issue of, legal- 

ity of. i 

The Assistant Mint Master ofthe Calcutta Mint is 
an expert witness with regard to coins and instru- 
ments for coining and a Magistrate does not act 
illegally in allowing him to be examined on com- 
mission instead of insisting on his personal attend- 
ance. O GILLIYv. EħpeRoR, 2 O. W. N. 377; 120. L. 
J. 497; (1925) A. I. R. (O.) 616; 26 Cr. L. J. 1232 848 
-—— S, 517—Embezzlement by servant—Money 

paid by accused to creditor handed over by latter 

to Police—Order directing return of money to 
complainant, legality of. 

The Sub-Agent of a Bank embezzled a certain 
amount of money belonging to the Bank and paida 
part of it to his creditors in payment of his debts. 
The Police traced one of these payments and the 
creditor to whom the payment had been made handed 
the money back tothe Police. The Sub-Agent was 
tried and convicted of the offence of embezzlement 
and atthe conclusion of the trial the Court ordered 
that the money which was handed over to the Police 
by the creditor of the accused should be handed over 
to the complainant Bank as property in respect of 
which an offence appeared to have been committed: 

Held, that the order was justified by the terms: 
of s..517 ofthe Cr. P. C. under which the Uourt 
purported to Act. A BANKEY LAL KAPOOR v. ALLAHA- . 
BAD Bank, LTD., Morapanap, 23 A. L. J.,889; 26 ae 


J. 1282 
S. 526 —Relationship between Magistrate and 
lawyer—Transfer of case. 

It is undesirable that a member of the legal profes- 
sion should practice in a Court presided over by a. 
near relation. ' 

Where one ofthe lawyers engaged in a case is a 
near relation: of the presiding Magistrate the case 
should be transferred from the Court of that Magis- 
trate to that of some œher competent Magistrate. C 
NITYARANJAN MONDAL v. EmMrEROR, 29 ©. W. N. 648; 
(1925) A. I. R. (0.) 806; 28 Or. L. J. 1183; 26 Orb. J. 
1232 l e 607 
s. 526—Transfer of case—Accused, inabil- 

ity of, to secure services of Counsel, whether*ground 

for transfer. e f 

The fact that an accused person is unable, owing to 
the influence of persots” interested in the présceuticn, 
to secure the services .of a competent member of the 


local bar for his defence is a sufficient ground for the 
e*. 
© 


f ~ 4 
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x 


transfer of the case to some other” District. o LALTA 
v. ZAHOOR AHMAD, 2 O. W. N, 682; (1925) A. I. E E 
i ; 4 


pr 


672 

S, 526— Transfer of case—Magistrate making 

remarks adverse to prosecution, whether ground for 

« trdnsfer—Person at whose instance prosecution 
started, whether can apply for transfer. | 

That in the course “of the examination of ithe pro- 
secution witnesses the Magistrate trying the | case has 
made observations which go to show that he is not 
favourable tò the prosecution is a sufficient ground for 
the transfer of the case to the Court of anothér Magis- 
trate: ! 

A person at whose instance a criminal case is lodged 

‘is a party interested within the meaning of ‘cl. (3) of 
8.526 ofthe Or. P.O., andis entitled to apply for 
transfer of the casa, but his rights are subordinate 
to those of the Crown; in other words, if the Publie 
Prosecutor or the person who is conducting ‘the pro- 
secution on behalf of the Crown is unwilling, to have 
the case transferred, the person at whose instance the 
case was started has no power to get the case trans- 
ferred. Pat. SyeopHari Rar v. JHINGUR Rat, 26 Cr. I. 
J. 1249 ' , 993 
>m S, 530~—Trial by Magistrate for offence 

within his jurisdiction—Facts disclosing| offence 

triable by Court of Session—Procedure-—Conviction 

by Magistrate, whether illegal. i ; 
e Where the facts disclose an offence within the 
jurisdiction ofa Magistrate, it isnot correct to say 
that he is not empowered by law to try the person 
charged for the offence which -is within his juris- 
diction, because the facts disclose a more serious 
offence-which is beyond his jurisdiction. No doubt, 

‘ii is'improper on the part of a Magistrate. to 
intentionally ignore circumstances of aggravation 
which show that an offence beyond his jurisdiction 
has in fact been committed as well a'an’ offence 
within his jurisdiction, but his proceedings would not 
be void. 

Where a Magistrate in trying an offender for an 
offence which he is empowered to try discovers ‘thdét 
there ia a prima facie case of an offence triable by the 
Court of Session, the proper course for the Magistrate 
to adopt is to commit the case to the Court of [Session 
and if he fails todo so his proteedings may have to 
be set aside- but they cannot be regarded as being 
absolutel¥ void. R Dawson v. TMERROR, 2 R. 455; 
(1925) A. L R. (R.) 45; 26 Gr. L. J. 1108 2 

S. 533—Confession—Recording of—Proce- 
dure — Memorandum, contents of — Certificate, 
defective--Statement of Magistrate recording con- 
fession, whether can cure defect. Sée Or. P. G. 

1898, s. 164 i 18 

-—— S, 535—Criminal trial—Conviction for 
offence not charged—Charge, absence of, whether 
curable, . ' 
Section 535 of the Cr. P. C. is not limited in its 

application to a trial where no charge at all has been 
framed. It ‘is also applicable to ecases in which no 
charge has been framed of-the offence of which an 
accused person has been convicted. C ABDUL RAHIM 
v. EMPEROR, 41 ©. L. J. 474; (1925) A.. 1. Ri (Ò) 926 
26 Cr. L. J. 1279 ' 1055 
S. 562 (1) (a)—Previous conviction not prov- 

» ed, effect of—Character and antecedents eof accused, 

consideration of. 





+ 
The law i$ no respectewof persons and the members 
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n 


n 
Semble.—Section 562 (1) (a) of the Or. P. ©. is applis -` 


cable to the case of an accused person against whom 


no previous cofviction is proved, although as a matter . 


of fact such a conviction exists. : 
The terms of s. 562 (1) (a) of the Cr. P. ©. are wide 
enough to entitle the Court to take into consideration 


a 


. 
. 
e 
t 


the character and antecedents of the accused person. A 


O EMPEROR v. PARTAB NARAIN, 2 O. W. N. 593, 26 Cr. 
L. J. 12918 ° : * 1054 
Criminal trial—Conviction set aside by High Court 
—Committal to Sessions directed—Procedure in 
Committing Magistrate's Court. . . gist 
Where an accused person is tried and convicted by 
a Magistrate, but the? conviction and sentenceare set 
aside by the High Court and the latter directs that 
the accused be committed to Sessions, all that the 
to re-open the original 
proceedings, frame afresh charge, explain it to the 
accused, require him to give in his list of witnesses 
for Sessions, examine, if he thinks fit, any of those 
witnesses, who have not already been examined and 
then to write a short formal order òf committal as 
under the orders of the High Gourt. It sis not neces- 
sary in such a case to open a new proceeding and 
take all the evidence over again. R Nea MYAING ~. 
emperor, 2 R. 447; (1925) A. L R. (R.) 82; 26 Or. L. J 
1106 274 


Custom. 


. See Auso HINDU Law. 

See ALSO PRE-EMPTION.: 

See ALSO SUCCESSION. et | 
of houses in village, whether 


j 


of, effect of—Presumption—Burden of proofy 

Appeal, second—Finding as to custom, 

can be questioned. 

Although the findings of an Appellate Court so far 
as they are findings of fact are binding in second 
appeal, nevertheless if is open to a Court im second 
appsal to consider whether evidence which has been 


found to be proved and instances which bave. beea * 


established do or do not establish a custom having 


the force of law. E 2 
Where the question for decision is whether the - 


occupiers of houses in a village are entitled by custom 
to transfer their houses anda large number of sale- 
deeds are proved which show that occupiers in the 
village have been transferring their houses, the pre- 
sumption is that such a large number of transfers 
could not have taken place unless there was a right 
in the occupiers to make such transfers. When a 
large number of such instances has been established 
the burden lies on the zemindar to explain how it is 
that so many transfers were allowed to be made and 


the Courts are entitled to draw an inference in such a. 


case that there must have been a custom to which the 
zemindar submitted. A TAJUMMAL Husain v. Banwarr 
Lat, 6 L. R. 6 A. 179 Rev.; 23 A. L. J. 932 752 
, proof of. . See PRE-EMPTIONÍ 133 

- Proof—Burden of proof —Instances, value of. 
See HINDU Law—Cusrom l 91 
-———— Landlord and tenant—Abadi land—Plot 





-Tying close to tenant's house, user of— Tenant, rights 


of. SESS 
Where an open piece of land in a village lying 
close toa tenant's house has been used by him “for 
his domestic or agricultural purposes, ‘there may bea 
presumption that his occupation of the plojis a part 


of his original contract of tenancy and .thathe is e 
e 


whether ` 


‘N 
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entitled to its user so long as he is not turned out of 
the village; bêt the user must be confined tothe way 
in which it has been exercised in the? past for the 
grant of which alone there can be a presumption. 
The tenant isa licensee of the plot for the purpose 
for which he has been using it, an@l he has no right 


‘to alter its user and to utilize it for a different pur- 


pose. altogether. For instance, a tenant would not be 
entitled tó make constructions on an opén site when 
he has been allowed fo use the site for tying cattle oy 
storing heaps of cow-dung cakes. A BHAGWAN Rai v. 
Jappu Ras Rat, L. R. 6 A. 184 Rev. 746 


Pre-emption—Wajib-uéarz, entry in, con- 
estruction of—Partition, effect of—Shurkayan deh, 
meaning of—Resumed muafi land, sale of—Pre- 
emption, whether can be claimed, 

An entry ina wajib-ul-arz recording a custom of 


. pre-emption gives rise to ‘the presumption that the 


t 


custom exists in the village. 

The paragraph in a wajib-ul-arz recording a custom 
of pre-emption sfated generally thal the custom 
prevailed in he village ’and the list contained in the 
paragraph comprised shares both in khalsa and 
resumed muafi and there was nothing to indicate that 
the entry was confined to sale of shares-in khalsa land 


alone. Subsequent to the date of the wajib-ul-arz | 


the village was partitioned into distinct mahals. 
One of the mahals consisted entirely of proprietors 
who were originally proprietors of resumed mua/fis. 
Oe of these proprietors sold certain land and plaint- 
iff, who was a proprietor in the same mahal as the 
vendor, brought a suit for pre-emption. The wajib-ul- 
arz gave the right of pre-emption to shurkayan deh: 

Held, (1) that the custom of pre-emption must be 
defmed to exist in the mahals into which the village 
had been divided after the partition; 

(2) that the custom was applicable to resumed muafi 
lands and waa not confined to khalsa lands alone; 

(3) that the words shurkayan deh must after the 
partition be interpreted as meaning shurkayan mahal 
And that although the custom of pre-emption con- 
tinued after the partition it must now be confined 
only to those co-sharers who had a joint interest in 
the same mahal with the vendor; 

(4) that the plaintiff being aco-sharer in the same 
mahai with the vendor had a preferential right of 
pre-emption as against the vendee who was a co- 
sharer in another mahal and, therefore, a stranger to 
the vendor. A ABDUL WaAHID v. HATIM ALI, L. R. 6 A. 
317 Qiv.; (1925) A. I. R (A.) 554 434 


—~ Succession—Ancestral property—Jats of 
Khurchanpur, Tahsil Ambala—Daughters v. collate- 
rals of 6th degree—Burden of proof. 

Amongst Jats of village Khurchanpur in the 
Ambala Tahsil, the burden of proving that collaterals 
of the 6th degree exclude daughters from succession 
to ancestral property is on the collaterals. 

Amongst Jats of the Ambala District, the collaterals 
of the 6fh degree do not exclude daughters from 
succession to ancestral property. L Gaxaa Ram v. 
Inpr, 1 L. O. 458; 6 L. 193; (1925) A. I R. (L) 414 

2 ae 902 


Belf-acquired property — Daughter 
versus collaterals—Arains of Hoshiarpur District— 
Riwaj-i-am, entry in, applicability of. 

Whee a riwaj-t-am talks of landed property and 








succession fo it without making any discrimination ` 


“e between angestral and self-aquired property, the 
e 
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Custom—concad. | m . 


rules laid down therein must be taken to be applicable ` 


to ancestral property only. 
Among Arains of the Hoshiarpur District daughters 


exclude the brothers of the last male-holder in succes- - 


sion to the latter's self-acquired property. L Prr 


®Buxsy v. Aso, (1925) A. I. R. (L.) 306; 6 L. 332; 21.0. > 
172 71 


Succession—Syeds of Kharkhanda in. 


Rohtak District—Hxclusion of sisters by brothers— 
Representation-—Hjectment suit—Burden of proof. 


Where a person sues Lo recover property of which he ° 


is not in possession he can only recover possession by 


establishing his own title as against the defendant, ` 


regardless of what has been determined in other suits 


in which the same property was claimed by rival ` 


claimants of the plaintiff as against the defendants. 


Among Syeds of Kharkhanda in the Rohtak District 


custom is followed in matters of inheritance in pre- 


ference to the Muhammadan Law, and brothers succeed | 
to the property of a deceased brother to the exclusion ` 
of sisters, the heirs ofa pre-deceased brother being ' 
entitled to the share which their father would have . 


taken had he been alive. P O HASHMAT ALI, Nasrn- 


UL-NISA, (1925) A.I. R. (P. C.) 99; 6 L 117 Saree 
4 


Decree—For rent—Direction that if decree is not 
satisfied within a certain time, defendant shall be 
ejected—Legality of. 


Such a direction is improper and cannot be allowed ° 
to stand. O MATADHEN v. Mustara Husain, 12 0. L. J. ` 


200; L. R. 6 A. (O.) 72; 2 O. W. N. 217; (1925) A. I. R. 


(O). 379 165 . 


| l 
Divorce Act (IV of 1869), ss. 7, 14, 17— 
Matrimonial jurisdiction—Principles to be followed 


—Petition for divorce—-Petitioner guilty of adultery . 
—Diseretion of Court—Decree nisi, confirmation of. | 


The Courts in India in the exercise of their 
matrimonial jurisdiction are bound to act on the 
principles followed by the Divorce Court in England. 

Adultery on the part ofa ‘petitioner for divorce is 
very rarely condoned by the Court. Where, however, 
it appears that 
ignorance of fact as where a petitioner whose wife has 


left him marries again in the belief that his wife is ' 
dead, the Court may grant relief. Another ground is - 
where a petitioner acts in ignorance of law, as where - 
a man marries again after a decree nisi has been ' 


passed but before it is made absolute in the bona fide 


belief that his marriage has already been dissolved. - 


Another class of cases in which a discretion may be 
exercised in favour of~the petitioner is where a wife 
commits adultery in consequence .of 
personal violence by which she is coerced into com- 
mitting the act. The last case is where the petitioner 
had committed adultery to the knowledge of the 
respondent which the respondent had long since 
pardoned and condoned. 

Petitioner, 
married to the re@®pondent who was a Christian. 


She had five children fr6m him and was subse- . 
quently deserted by the respondent. Some years. - 


afterwards she sued the responden for divorce. 


on the ground of adultery coupled with desertion and : 
obtained a decree nisi. Shortly before she shige an 4 
n 
“the decree coming up beforæethe High. Court for con- 4 
` 6 è o 


the decre shə began to live with another man. 


firmation : . 7 P l 
Held, thatalthough thers were’ several features in 
the case which accounted for the petitioner's guilty. 
. a 
© 


e 


Sy 


the adultery was committed in . 


threat and | 


who was a Burmese Buddhist, was ' 


4 
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conduct they could not be taken to extenuate it and 
that the Court could not, therefore, exercise its 
discretion in her favour and must decline to confirm 
the decree nisi. R Ma Onn May v, J. OC, SOTHERLAND, 
4 Bur. L. J. 47; (1925) A. L R. (R) 257 ` 1009 


i 
Easements Act (V of 1882), s. 13 (b)—-Partision 
—Right to carry water through channel existing on 
joint lands, whether transferred. hee NG 
A and B, were members of a joint Hindu family. 
They partitioned their lands, some fell to A's share 
and the rest to B’s. On the lands allotted to B, there 
had existed a channel for a long number of years 
which was used for carrying water to the field which 
had been allotted to A. 


Held, that, under s. 13, cl. (b) of the Easements | 


Act’ the right of carrying water through the channel 
to their fields passed to the complainants on partition ; 
M KRISHNA IYER v. Ayyappa Natcx, (1925) M. W. N. 
45; 21 L. W. 641; (1925) A. L R. (AL) 577; 26 Cr. L. J. 
1100 ; : 188 


Equlty—Fraud, whether will allow to be committed— 

Interference. 

Equity will not allow the provisions of: the Transfer 
of Property Act to be invoked to enable fraud to be 
committed. R Ma Hray v. U THA Hung, (1925) A. I. 
R. (R.) 184; 2 R. 649 ` i < 66 

High Court—Jurisdiction over foreign land. 

See LETTERS Parent (Bom.), OL. 12 92 


Equity, Court of—Powers. e a 

A Court of Equity has jurisdiction to impose terms 
on reliefs that it might think proper to grant to one or 
other of the parties to a litigation. O Gauri Suankar 
v. BADRI Nata - 474 


Evidence Act (I of 1872), s. 13—Judgment not 
inter partes, admissibility of. 

A judgment not inter partes pronounced by a Court 
of competent jurisdiction in a suifin which the right 
in dispute has been asserted and either recognised or 
denied is admissible in evidence under, s. 13 ‘of the 
Evidence Act. N RAMDHAN v. PURUSHOTTAM 
———— S, 13—Landlord and tenant--Rent suit— 

Chittas, whether admissible—Probative value. 

The chittas or ‘the zemindar's private survey papers, 
although prepared.by- the zemindar in the absence of 
the tenants, are not wholly inadmissible in evidence 
in Ê rentsuit by the zemindar; but according to the 
circumstances of each particular case, there may be 
a great deal of difference in their probative value, 
which may range from zerg to hundred. © APTABUDDI 
v. ALLA Haris, (1925) A. I. R. (C) 1104 548 
———— S, 24—-Confession made to Pleader's clerk— 

Inducement—Confession, validity of. , 

An inducement offered: by a Pleader’s clerk to an 
accused person to obtain a confession does not invali- 
date the confession inasmuch.as theclerk is not a 
person in authority with reference to the charge. O 
EMPEROR v. Ram. AVADH, 2 O. W. 
495; 26 Cr. L. J. 1154; (1928 A.I. R. (Q.) 597 514 
S.25—Berar Patels and Patwaris Law, 
1900, 8. 21, rules framed under, rr. 19, 21-—Police 





Patel, *whether Police Officer—Confestion miade to 


Police Patel whether admissible. 


A Police Patel in Berar is a Police Officer’ within’ 


the meaning of 8.25 of the Evidence Act, anda 


eonfession made by an accused person .to a Police 
Pasel is, therefore,gnadmissible in evidence by*virtue . 


of the provisions of that section. ® N MECHI v. EMPEROR, 
26 Cr. J. 1088; (1925) A. I: R., (N) 340 32 
i * 


* 
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m 88, 32, 35—kRelatiðnship, proof of—Inam 
statement, admissibility of. 


An inag statement is irrelevant*and inadmissible e 


in evidence for proving relationship, where the person 
making the statement was in no way related to the 


family concerned and is not proved to have had any 


special means of knowledge. M KANDALAM KRISH- 


NAMACHARYULU V. SATHULURI VIJAYASARATYI, (1925) M.- 


W.N. 147; 48 M. L. J. 467; 22 L. W.73; (1995) A. I- 
R. M.) 823 A ` 646. 


° 
S, 32 (1)—Dying declaration whether can be 
acceped in part—Statement made by deceased in 
answer to questions, value of. 

A dying declération stands upon a widely different 
footing from the testimony of a witness given in 
Court. In the case of the latter itis permissible and 
at times necessary under certain circumstances 
accept apart which is unimpeachable and reject that 
which is obviously. untrue, though to found a 
criminal conviction on such appraisement of evidence: 
is very often very unsafe. As regards a dying’ 


. declaration to accept a portion® and reject the rest is 


entirely out of the question; there must be absolute 
guarantee of the accuracy of the record and the truth 
of the entire statement before it could be acted upon, 
In the case of a dying declaration, which by the law 
of this country assumes a character very widely 
different from what it is under the English Law 

which is relevant under the provisions of the Evidence 

Act, whether the person who madeit was or was not’ 
at the time when it was made under the expectation 
of death, and the weight tp be attached to which 


‘depends not upon the expectation of death which is 


a guarantee of its truth but upon the circumstances 
and surroundings under which it was made and very: 
much also upon the nature of the record that has’ 


been made of it, it becomes almost always ‘a question e 


of fact as to whether it should be relied upon or not, 
Where the dying declaration is not couched in the 
very words of the person making it but is composed 
of a mixture of questions and answers, there are- 
several objections open to its reception in evidence 
which it is desirable . should not be open in cases in 
which the person has no opportunity’ of cross-examina- 
tion. In the first place the questions put to the 
deceased may have beeri leading questions and in the 
condition of a person making a dying declaration there. 

of leading questions being 
answered without their force and effect being properly 
comprehended. In such circumstances the form of 
the declaration should be such that it would. be’ 


possible to see what was the question and what was. 


the answer so as to discover, how much was suggested 
by the Examining Magistrate and how much was the 
production of the person making the statement. C 
EMPEROR V. PREMANANDA Dutt, 29 C. W. N. 738: (1925) 
A. IL R. (C.) 876; 42 C. L. J. 247, 26 Cr. L. J..1256 
1000 ` 


mm a B2 (1)—Murder—Youth of accused—Sen- 


tence— Report made by deceased to Police con- 


cerning incident showing motive for attack, admissi- e 


bility of. : 
‘The deceased was in charge of certain property on 
behalf of his employer. A party of men employed by 
a rival claimant of the properly demanded the keys 
of the property fom the deceased and on the latter's 
refusal to deliver up the keys he was assaulted by the 


accused. "The deceased made a report of*the incideht ` 


ə 


\ 


to the Police. The following morning the deceased 
e 2 
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was stabbed with a knife and died as the result of 


the wound: ~ - ` 

Held, that the report made by the deceased to the 

’ Police of the assault upon him by the accus€d on the 
previous day in connection with the dispute relating 

to possession was admissible in evidence under -s. 32 

cl. (1) of the Evidence Act. N CHUNILÆ v. EMPEROR, 

TNL. J. 144; (1924) A. IL R. GN.) 115; 26 Or. L. J. 

1121 , "i i : 353 


= $. 33—Death of witness—Statement made 
in enquiry, whether admissible—-Cross-examination, 
absence of, effect of—Witness changing sides and 
making contradictory statements, evidence of, value 

of-—-Identification in jail, value of. 6 

Where a statement made, bya witness in an en- 
quiry is sought to be used against the accused at the 
trial under s. 33 of the Evidence Act, the fact that 
tire was practically no cross-examination of the wit- 
ness on the occasion when he made the statement, 
although there was opportunity to cross-examine, 
renders the evidence of little or no value. 

A witness who is sħown`to be capable of chang- 
ing sides and whb as made statements in favour of 
both the prosecution and the accused is an unreliable 
witness, and no guarantee of truth remains in 
respect of either of his statements. 

Identification in jail is no substantive eviderice. It 
can .only be used, as corroborative of identification 
made atthe trialin the presence of the Judge. O 
SARJU SINGH v. EMPEROR, 26 Cr. L. J. 1236 852 


sia SNG, 33—Deposition before Committing Magis- 
trate—Witness disappe@ring atthe time, of Sessions 

Trial—Transfer of deposition—Procedure. 

Where a witness who has been examined before a 
Commitéirig Magistrate has left the District at the 
time of the trial in the Sessions Court, his state- 
‘nent before the Committing Magistrate cannot he 
transferred to the Sessions file without taking evi- 
dence in proof of facts which would render the state- 
ment admissible within the provisions of s: 33 of the 
Evidence Act. L Kuem SINGH v. EMPEROR, (1925) A. 
I. R. (la) 319; 26 Or. L. J. 1086 30 

— $. 33-—Deposition of witness before Commit- 
ting Magistrate—Not read over to witness as required 
by law—Use of same at trial—Procedure. 

Where the deposition of a witness made before 
a Committing Magistrate is sought to be used at the 
trial under the provisions of s.33 of the Evidence 
Act, the Court must first be satisfied that it was 
recorded after due compliance with the provisions of 
s. 360 of the Cr. P.C. © DARrGAHT v. EMPEROR, 52 C. 


2 


499; (1925) A. L R. (C.), 831; 26 Cr. L. J. 1213 733 


m S. 34—Book of account, entries in, corrobo- 
ration of—Surrounding circumstances, whether may 
be referred to. 
Section 34 of the Evidence Act does not limit in 


~ any way the nature of the material upon which the 


Court may rely to support the entries ina book of 
account. Such material may be in the shape of 
temporary vouchers, receipts or other documentary 
*evidence. TS might take the shape of sworn oral 
testimony. It is open to a Court to arrive at a 
finding as tothe genuineness of a book of account 
by reference tq the ciscumstances surrounding the 
transactions entered therein and the circumstances 
surrounding the existence of the. account book. 
A KALLU MAL-DHAKKAU Larv. BHAWANI Dag-Rexuan 


Das? L. R. 6 A, 375 Giv, 383 
° . ; 
a e $ 


— 
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8,65-—-Copy of “document admitted without 


objection—-Appeal-——Objection, whether can be taken . 


in Appellate Court. 

No objecijon should be allowed to be taken in an 
Appellate Court asto the admissibility of 4 copy 
of as document, which was admitted in the lower 
Apptlate Court without any objection. L JIWAN LAL 
v. JIWAN (1925) A. I R. (L.) 347 © 541 


———— ss. 80, 91. See Cr. P. C., 1898, s. 360 449 


Ld 


tion of. : 

The genuineness of a Local Gazette must be pre- 
sumed under the provisions of s. 81 of the Evidence 
Act. L Sarup SINGH v. Emperor, (1925) A. I. R. (L.) 
29; 1L. 0. 538; 26 Cr. L.-J. 1078 22 


s. 90-—-Document thirty years old—~Presump- 
tion as to execution and attestation and- authority 
of attorney. See REGISTRATION Act, 1908, ss. 34, 35 


33 
———- 5. 92, See Cr. P. C., 1898, s. 162 449 
—--— 5,92. See PROMISSORY NOTRE ~ 336 


s., 92-—-Settlement of lands—Antecedent docu- 
ments and maps, whether can be referred to, for de- 
fining boundaries. i ‘ 
It is not open to a Court to admit antecedent docu- 

ments and maps for the purpose of contradicting 
the terms of a Settlement. Such documents and maps 
may, however, be refexred to for the purpose of 
identifying the thing demised. TILAKDHARI 
SINGH v. Kresno Prasan SINGH, 48 M. L. J. 611; 6 P. L. 


s. 81— Local Gazette—Genuineness, presump- 


T. 349; (1925) A. I. R. (P. C.) 122; 2 O. W.N. 403; 41, 


O. L. J. 386 3 Pat. L. R.1l4 Civ.; L. R.6 (P. C) 109; 
27 Bom. L. R. 819; (1925) M. W N. 403 (P...) “103 
——— s. 92, proviso 3 435 


p ; / . 
S. 102-—-Unregistered document—-Execution 
proved or admitted-—Consideration—-Burden of proof. 
Where an unregistered document, such as a bond, 


4 





receipt or an entry in an account book, the execu- 


tion of which is admitted or proved, contains an 
admission or recital of the payment of consideration, 
the onus lies on the person executing the document 
to prove that he did not receive the -consideration, 
and not on the opposite party to prove payment of 
the consideration. i 

Per Shadi Lal, C. J.—It A suzs B for money die 
on a document such asa bond, a receipt.or an entry 
in an account-book, the burden of proving the 
existence of facts upon which the legal lability of B 
depands lies on A. When A has proved the execution 
of the document by B either by producing evidence 
or by an admission made by the latter, and the docu- 
ment contains an acknowledgment of the receipt of 
consideration it isthe duty of B to show that what 
he himself admitted in the document to be true was, 
as a matter of fact, false, and that he did not receive 
the consideration. L Ram UHAND v. OHHUNUN Mat, 


2 L. ©. 85; (1925) A.J. RyiL.) 471; 6L 470 301 
——s.114, HL (b). See Or. P. O., 1839, s. 417 
453 

——--— 8., 114, HL (fp See Prenat Cone, 1860, 
s. 124 A 356 
——_—_—— S, 114, lij. (a), (0) —Presumption. 


Before a presumption can arise under Illustration - 


(a) of 5.114 of thefEvidence Act, it must be‘proved 

that the goods found in the possesgjon of the accaisgd 

have been stolen. Nossuch presumption will arise in 

a case where it may reasonably be presumed that the 
e e 


a 


` 
a 
s 5 


Vol, 88) 


Evidence Act-coneld. 2 


` property in question is stolen property: © SATYA 


Ei 


CHARAN Manna v. TIMPEROR, (1925) A. I. R. (O) 666; 52 

O. 223; 26 Cr. L. J. 1155 515 

—~ $, 116. See REGISTRATION Act, 1906, s. z 
' 87 





Execution of decree—Mortgage decree—Haecuting 
Court, whether can question jurisdiction of Court to 
direct sale of property—Representatives of judgment 
debtor, whether can object to sale—Remedy. 

An Executing Court is bound to execute :the.decres 
and cannot, apart from fraud, consider whether a 
decree ordering sale of certain property was one which 
the Trial Court ought rightly to have passed. 

The representatives of a deceased mortgagor judg- 
ment-debtor cannot, in execution of a. mortgage 
decree, agitate the question that the mortgagor had no 
power to execute the mortgage and that consequently- 


` the mortgaged property could not be sold in execution 


of the decree. Any such contehtion must be raised in 
a separate suit brought for the purpose of challenging 
the mortgage the mortgage-decree and the: sale held 
thereunder. Pat HITENDRA SINGH v. RAMESHWAR 
SinGA, 4 Pat. 510; (1925)-A. I. R. (Pat) 625 at p. 667; 
6 P. L. J. 634at p. 698 ; | 141 


Fishery; right of, proof of—Grant, absence of effect 
of—-Long user—HEvidence, nature of—River-bed set- 
tled with owners of particular village—Presump- 
tion—Adverse user. : 

In order to establish a right of fishery'it is not 
absolutely essential to prove ah express grant after 

a considerable lapse of time. Plaintiff can establish 


his right by proof of uninterrupted user of the 


fishery prior to his dispossession by the defendant. 
The evidence, however, must be clear and unambi- 
guous showing the plaintiff's exercise of the right 
of fishery over the particular spot in- respect of 
which he claims theright, particularly where the 
bed of that part of the river to which the claim 
relates bélongs to the defendant. 
Wherethe bed of a public river is settled with 
the owners of a certain village it ceases to be Govern- 
ment property or a public domain, and” ordinarily 
the owners of the bed of the river would be 
the owners of the right. of fishery, and a person 
claiming the right of fishery as against such owners 
must show that he has been using the waters of 
the rfver in question for the purpose of catching 
fish and has been exercising his right oflfishery to 
the exclusion of the owners of the bed of the river 
for the requisite period. Pat Kenar NATH Goenka v. 
AMRIT MANDAL (1925) Pat. 170; (1925) A. I. R. (Pat) 
568 l , 676 
Fraud—Decree passed by consent—Suit to set aside 
decree —Agreement to recover smaller sum than 
that mentioned in decree, whether evidence of 
fraud, : 
Plaintiff'was a defendant in a former suit in which 
a decree was passed against him for a certain sum by 
consent. He brought the presept suit to set aside the 
decree on the ground thst it was obtained by fraud. 
The fraud alleged was that the previous suit had been 
compromised on the plaintiff agreeing to pay a certain 
sum to the defendant and that the defendant induced 
the plaintiff to allow a decree to be passed against him 
for a larger sum on the .representation that only the 
smaller sum which wag the basis of fhe compromise 
would be actually recgvered: » | 
Held, that plaintiff having allowed a deerée to be 
passed against him by consent with knowledge of all 
kad . 
oe 8 
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the facts, it could not be said that he had in any way 
been defrauded and that his suit was consequently 
liable to be, dismissed. L BHAGAT Srxeu v. Nikka, 
(1925) A. I. R. (L.) 357 ' 572 


Decree, setting aside of. 

It is not permiæible to raise pleas of fraud and 
production of false evidence in a suit to set aside a 
decree passed on contest, or, in the case of'an ex parte 
decree, whére process was served and the proceed- 





eings were in fact watched by the defendant. C Bar- 


KUNTHA CHANDRA DHUPI v. PRARLAD CHANDRA DHUPI 
~ 583 

General Clauses Act (X of 1897), s. 8 (2).° See 
O. P. C., 1908, Oe III, r. 4. (3) 91 


Government of India Act, 1915, (5 & 6 GeowV, 
c. 61), s. 107—Conviction by panchayat—Interfer- 
ence by High Court. 

The provisions of the Cr. P. ©. are not made ap- * 
plicable to Panchayat Courts under the Madras 
Panchayat Courts Act. The High Court cannot, 
therefore, interfere with an order of a Panchayat 
Court under ss. 435 and 439 of the Code, But under- 
8. 107 of the Government of India Act, the High 
Court has powers of supervision over all Criminal 
and Civil Courts in the Presidency and when a 
grave error of a Panchayat Court, which is not 
governed by the provisions of the Cr. P. O., appears 
on the face of the record, the powers given by s. 107 
of the Government of India Act could be invoked to 
correct such error. M AMUuUNIGADU v, TiMPEROR, (1925) 
M. W. N. 600; 26 Cr. L. J. 1161 521 


Government of Indla Act, 1619 (9 & 10, Geo. V 
te ss. 45, 47. See ©. P. ©., 1903, O. IT, 
R. : 91. 

s. 80—Local Legislature, power of, te re- 
peal laws passed by itself—Agra Pre-emption Act 

(XI of 1922)—-Agra Pre-emption (Amendment ) Act 

(VIII of 1928). -) 

Under s. 80, sub-s. 1 of the Government of India 
Act the Local Legislature of any Province has power, 
subject to the provisions of the Act, to make lays 
for the peace and good government of the territories 
for the time being constituting that Province and 
this power includes the power to amend and alter, or, 
if necessary, repeal laws previously enacted by that 
Local Legislature. 

The Agra Pre-emption (Amendment) Act of 1993 
was not ultra vires of the U. P. Legislature. A Sarsy 
Prysap v. BHaawatrt Prasan, 23 A. L. J. 373: L, R. 6 
A. 337 Civ. (1925) A. I. R. (A) 542 : 297 


Guardian ad litem—Appointment of, effect of— 
Knures for the whole lis. See C. P. C., 1908, O.I, 
R. 10 235 

- Insolvent whether competent. 

There is no law that an insolvent cannot be the 
guardian ad litem of an infant. M MANIK Rao v. NuR- 

HASSAN 254 


Guardian and minor -Minor co-parcener, how far 
bound by acts of manager—Manager, position of 
—Guardian, authority of—Contract enteredeinto by 
guardian—-Minor, whether can sue for specific per- 
formance--Natural guardian, power of. See HINDU 
LAW— JOINT FAMILY 116 


e 
Guardians and Wards Act (VIII of 1890), s..22 
—Injumetion, ad interim, restraining marriage of 
minor! whether can be passed—Powers, of Count. 
extent of. - 3 


4 


t 
+ 
~ 
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116 ` 
Guardians and Wards Act~ contd. ‘ 


The powers of the High Court in the matter of pro- 


` tection of the person and property of a minor embrace 


a wide field and “tho Court has jurisdictign to pass 
such orders as it considers necessary and proper in the 
interests of a minor. Pe og 


Under the Guardians and Wards Agt, the Court. has 


jurisdiction to grant an ad interim injunction restrain- 
ing the mawiage of the minor pending tle decision 
of certain proceedings pending in the Cotm. L Mu- 
RARI Lax’ v. SARASWATI, (1925) A. L R. (L.) 358 576 


s. 41— Guardian discharged, liability of— 
Order direcitng discharged guardian to restore pos- 
session of minor's property—Consent order—A ppeal, 

whether lies--Jurisdiction.’ - . 

Asguardian is an officer of the Court and is res- 
ponsible to the Court which appoints him’ guardian 
for due management of the property of the ward and 
for restoration ofany property of the ward that re- 
mains in his possession. Orders made against him 
by the Court can be executed in proceedings under the 
Guardians and Wards Act. 

Appellant was appdinted the guardian of a female 
minor and under tde sanction‘of the Court he exchanged 
certain property of his own with.that of the minor. 
He was subsequently discharged and the minor's 


husband was appointed her guardian. The husband 
applied to the Court for re-opening the exchange on _ 
the ground that it was highly disadvantageous to 


the minor and the Court after enquiry set aside the 
deed of exchange and ordered the appellant to ‘re- 
turn the property which ‘belonged to the minor 
before the exchange. The order expressly mentioned 
that the appellant was agreeable’ to the cancellation 
of the exchange. The appellant applied in revision 
against this order but the revision was dismissed on 


the gtound that the order being a consent order ` 


was not open tobe challenged. The husband of the 
minor subsequently put that order in execution and 
obtained delivery of possession of the property be- 
longing tothe minor. Appellant thereupon applied 
to the Court to restore: possession of the property 
to kim on the ground that the order was without 
jurisdiction. His application was refused and he came 
up in appeal to the High Court: 

Held, JJ) that the order which had been executed 
having been passed on the basis of consent it was no 
longer open to the appellant to contend that that 
order was passed without jurisdiction ; 

. (2) that although the appellant had been discharg- 
ed from the guardianship on the date when the 
order was passed against him, the liabilities of even 


a discharged guardian continue after his discharge. 


as regards any fraud which may subsequently be 
discovered and it must, therefore, be deemed that 


the order was passed against the appellant direct- . 


. ing him to restore possession ofthe property to the 


minor asa guardian still under the control of the 
District Judge; . 

(3) that the order so made was executable against 
the guardian in proceedings under the Quardians 
and Wards Act. A MOHAMYAD ABDUL RABU. Knoparsa, 
23 A. L: d: 428; L.R. 6 A. 455+ Civ.; (1925) A: I R. 


(A) 457° 165 


r 


— 85, 41, 45—Order directing guardian. to 
hand over property to minor—Property not admitted 
to belong to minor—Order, legabity of— Disobedi- 
ence—Ojfence—Irregulanity, effect of. 

aa Court eannot in proceedings under th®Guardians 

and Wards Acte compel aformer guardian to’ hand 

e ki i 
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=” i e - acre -r fe 5 A BERN Tai = . if + 
ovér to the minor possession of property which ths- 


wel 


guardian does not-admit to belong to the minor and ` 


of the mirfor. .- 
So long as an order passed by a competent Cours 


over which he never obtained possession as guardian: 


wigh jurisdiction under the Guardians and, Wards Act ° 


stands, any disobedience of it by the guardian would 
be an offence under s.45 of the Act.” The mere fact 


“that there was some irregularity in passing the order. 


would not be å good defence. A Fagin MOHAMMAD vr 
BRIJ- Narain MAHROTRA, La» R.6 A. 377 Civ; 23 A. L, 
J. 736 444 


Guardlanship—-Mother, whether lawful guardian of 
minor sons. 
Under the Hindu Law the mother is the lawful 

guardian ‘of her infant sons where the sons are the 

sole owners of their property. N SHAMPURI v. RAM 

CHANDRA 268 


Hackney Carriages Act (XIV of 1879), 5. 6 (g 
—Bye-laws framed by Lucknow Municipal Board, 
bye-law 18—Carriage re-painted and awaiting for 
number——-Number painted on lamps—Breach of bye- 
law. 


Where a hackney carriage, whose lamps bear the 
number, has been re-painted and is awaiting forthe “ 


number to be painted on it, the absence of the 
number from a conspicuous part of the carriage does 
not involve.a breach of bye-law, 18 framed by the 


Lucknow Munfcipal Board under s. 6, (g) of ‘the. 


Hackney Carriages Act. O JOHN CASSEL v. EMPEROR, 
20. W.N. 443; (1925) A. I. R. (O0) 447; 26 Cri LJ. 
1170 A 7 594 


Hindu Law—Adoption—Burden of proof—Pre- 
sumption—wN atural 
necessuiy—Handing over, whether musi be done by 
natural father—Adoption l 
adoption, whether can be enquired into. . . 

It is for the person who asserts that an adoption has 
taken place to prove it. But if itis proved that an 


adoption was apparently valid as performed, then in’ 


.so much as there is a presumption that all things are 


‘ done as they should be done, it is necessary for the 


person contesting the adoption to deménatrate in what 
particular respects there has been a failure of cere- 


monial or ritual. 6 


by widow—Motrve for . 


father, presence of, whether ` 


Cy 


The natural fatheř of the adopted child must be . 
present at the time of the adoption and the handing - 


over of the child to the adoptive parent must be done 
under his direction, inasmuch as there must be an 


intention in the mind of the father at the moment of . 


adoption to give up his natural rights, but if that 
requirement is complied with it is not necessary that 
the actual physical handing over should be done by 
the hands of the natural father. 

Where a Hindu widow has power to make an adop- 


tion it is not for the Court to ascertain the motives . 


of the widow in making an adoption. All that the 
Court has to see is whesher the adoption “is a legal 


$ 


~ 


* 


of - 


adoption or whether it is invalid. S Cuatipar v. KUN- ò 
pipal, (1925) A. L R. (6.) 223 . -573 
—— ~ =, proof of—Gharbari Gbsavis 


+ 


Berar. 
Plaintiff claimed to succe 


¥ 


ed to onè J as his adopted. f, 
son on the allegation that he had been ddopted by sri 


widow after J's death under aneauthority from J. J : 
belon%ed. to a family of GharbarieGosavis and B ewds ` 


found that the plaintiff had been shaved esa preliminary 


ceremony for being ‘appointed the disciple of J, tha 
5 i > © 


~~ 


> * 


4 


ka 


Ke 


a 


. after the date of the cersmony lie lived: in the family 


of.J and bore a name showing that he belonged to it 
and had nothing to do with his natural family and also 


_ that on several occasions he had been described as the 


san of J-by J's ‘brother and after his death by tle 

jatter’s widow : < 
Held, that under the circumstances plaintiff must be 

deemed to have been validly adopted by J's widow as 


, a SOn t0 J.` PO Harigir Kisancirn GOSAVI v. ANAND 


BHARTHI VISHNU BHARTHI Gosavr, (1925) A I. R. (P. C.) 
197; (1925) M. W. N. 414; 21 N. L. R. 127; 92 L. W. 255 
(P. C.) 343 


— Alienation —Widow—Attestation by Trever- 
sioner, effect of—-Consent, proof of-—Presump- 
tion. ee. 

. The signature of a party as a witness to a deed, or as 
the scribe who wrote it is notin itself evidence of 
his consent to the transaction and the same principle 
applies to the case of a person who signs the name of 
another òn a deed at that other's request. “It may or 
may not bethat he was fully aware of the contents 


` of the document and it may or may not, be that he 


approved af it, but the fact that he merely acted as 


_ the amanuensis of another affords in itself no evidence 


of his own, knowledge of the contents of the document 
still less can it be said to express ‘his concurrence 
in the matters expressed therein. -His part’ is merely 
mechanical and expresses no separate intention of his 


` own but merely the intention of the party ; on whose 


behalf he acts. 
_A transfer effected bya limited owner, such as a 
Hindu widow, with the consent of the next reversioner 


is a valid anda binding transaction. The consent of 


` (1925) Pat. 137; (1925) A. I. R. (Pat) 467 


the next reversioner,. however; cannot be held to, be 


_ established, by the mere fact thatthe deed of transfer 


was signed by the reversioner on behalf.of the’ widow. 

Pat KRAMBHUJAWAN Sinan v. SURAJ PRASHAD SINGH, 

502 

—_——— Widow- -Necessity absence of —Alien- 
ation, whether void or voidable. `` 


An alienation by a Hindu widow without legal 


. necessity is voidable and not void and ‘until the 


reversioners (including in that term the Crown, if 
there are no reversioners) decide to avoid it or to 
treat it as a nullity, it stands good. © Uprnpra NATH 
JANAgv. Sutpapasi Dest, (1925) A. I. R-(C.) 1053 898 

Bombay School—Berar, 

in—Gharbari Gosavis, law applicable to. | 

. Gharbari Gosavis are a fraternity within the Sudra 
caste, They are married ascetics having certain of 


. the customs and practices of ascetics necessarily 


modified by the fact of marriage and its consequences. 


’ Except so far as their particular customs apply they 


| are governed by the usual law 


JANGIR GOSAVI V. ANAND BHARTHI 
- Gosavi, (1925) A. I. R. (P. ©.) 127; (1925) M. W. N. 414; 
‘21 N. L. R. 127; 22 L. W, 355: @. C.) 


s 
— 


: C | as to Hindus which 
in the Province of Berar is the same as the Hindu 


6 
“suit ‘is vested in the shebait though 
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the property is 
vested in the thakur. . i 
When the guestion to be determined is whether a 


-certain property is trust property, or, whether it be- 


longs to the alleged trustee in his own right, instances 
of appropriation?of such property by the alleged 
trustee to his own use, if they are numerous and extend 
far back into the past in a continuous series, will be a 


“ good evidence of his right; but if the instances are 


only recent or are few and far between they are not 
likely to be of much value and may be treated merely 
as instances of abuse of trust.’ i 


The question whether instances of personal appro- 
priation by atrustee are merely evidence of breaches 


-of trust or are evidence of there being no endowment 


is sometimes a difficult one, but it cannot be affirmed 


that anendowment cannot be proved from treatment® 


of the properties, merely because there was personal 
appropriation by the shebaits in some instances. 

A deed of dedication is not essential for the purpose 
of a valid dedication which may be inferred from 
application of the proceedg and family conduct. 

One test of a bona fide or nominal endowment is 
to see how did the founder treat the property, or, how 
have his descendants treated it, and whether the 
income of the endowed: lands has been continually 


_applied to the object of the dedication. 


law applicable - 


Law in the Presidency of Bombay. P C HARIGIR Kis- . 


VISHNU BHARTHI 





~~ Gharitable ehdowment—Property pur- 
chased to establish “devalaya”"—Hrection of temples 


`. —-Instalfation of deity—Rents appropriated towards 


ae sheba—Dedication, proof of—Shebait, position 
of. : 


‘The position ofa shebait is not tke same as that 


_ ofa trustee in linglish Law -in whom the property is 
- vestel. The shebait*is only. a magager, the property’ 


being vested in the deity. The possession and 


s Management remain with the shebait and the right of 


. ° 


. 343 > 


a 


In the case of private debutier properties it is not 
unusual to describe them as “ancestral” or as “our 
debutter properties” and the heirs of the founder 


describe their interest as sheéaits according to the 


shares which they have in secular properties. 

The mere fact that the rents of å particular property 
are applied for the worship of a deity for a long jegriod 
may not be sufficient to establish that the property is 
debutier, because the worship of family deities may 
be and sometimes is carried on with the income of 2 
specified property belonging to the family. That by 
itself may not be sufficient to establish the absolute 
debutter character of the property, but it may,in 
certain circumstances have an important bearing in 
determining whether the property is debutter. 

A certain plot of land was purchased expressly by 
the vendees for building “devalaya.” The deed was 


not taken in the name of the deity and the vendees 


were to have the right of gift and sale. A temple was 
built upon the property so purchased and a deity was 
subsequently installed. Later on some other property 
was purchased by the same vendees and it was stated 
in the deed that the property was being purchased for 
the sheba of a particular deity. The deed also con- 
tained a passage as follows:—“your sons and grand- 
sons and other heirs in succession will as shebaits of 
the said thakur continue to perform the sheba with 
the income of the lands, etc.” In addition to the-temple 
the necessary out houses and offices for the debutter 
staff were built and the rents of the debutter pro- 
perties were separately collected, while the rents of 
the secular properties belonging to the family were 
collected bythe agents of each co-sharer separately. 
The rents of the debutter estate were applied for the 
worship of the deities and none of the co-sharers ever 
took any portion of the rentsfor his own use. There 
were admissions of the succesSors of the original 
founders in some @f the documents. with respect to 
certain “properties that they were dedicated to.the 


deity. Onthe other hand there was evidence thit” 


some of the properties had been: treated as secular 
properties by the descendants of the fowfders; ks 
. 
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Held, (1) that the statement in the first deed of 
sale that the*vendees would have the power of gift 
or sale was the statement of the ventor who was 
selling the property and that it was merely used to 
show that an absolute right in the property was being 
transferred to the vendees; e 

(2) that the words in-the second sale-deed “your 
sons and grandsonsand other heirs” were used in the 
conveyanct to show that the vendees were to have an 
absolute right and that the words “as shebaits of thé 
said thakur’ continue to perform the sheba” must have 
beer inserted in the conveyance at the instance of the 

-vendees and were evidence of their intention to pur- 
chase the property for purposesof the deb sheba; 

(3) that instances of the treatment of some of the 
properties as secular properties bythe descendants 
of the founders must be treated asabuse of trust on 
the part of the shebaits and did not affect the character 
of the remaining properties which had al! along’ been 
treated as debutter: 

(4) thatsuch of the properties as had been treated 
all along as ,debuifer properties and the income of 
which had bæn applied to the deb sheba must be 
declared to’ be debutter properties. G Goran JEW 
THAKUR v. RADHA BINONDE Moxpar, 41 ©. L. J. 396 
(1925) A. I. R. (C.) 996 ‘616 
——~—-— Custom—JInheritance —Property inherited 

by daughter—Death of daughter without issue—Pro- 

perty, whether reverts to father’s family or passes 
to husband—Kadwa kunbi caste—Proof of custom 

Burden of proof—Instances, value of. 

The onus of proving a custom which isa departure 
from the ordinary law which would otherwise govern 
the parties, rests onthe person who alleges it. In 
order to prove such a custom it must be shown to be 
ancient and invariable, and also to be such that there 
is nothing unreasonable or contrary to public policy 
in the Court giving effect to it. A mere general state- 
ment by members” of the caste, unaccompanied 
by positive instances in which the alleged custom 

“was actually. observed, is by -itself insufficient to 
rove the custom. 

Ifthe evidence shows that for a certain number 
of vears there have been a number of instances in 
which the alleged cusfom has been recognised the 
presumption arises that the’ parties concerned have 
acted in that manner but not froma desire to set 
up a new custom, because they are acting in accord- 
ance with the traditions of immemorial usage. 

Among the kadwa kunbi caste when a married 
woman, who had succeeded to the property of her 
father in default of male issue, herself dies without 
issue, the property reverts to her father’s family and 
does not pass to her husband. B Raritan NATHALAL 
v. MOTILAL SANKALOHAND, 27 Bom, L. R, 880; (1925) A. 
I. R. (B.) 380 891 
-—— —— Damdupat, rule of, applicability of—Bond 

—Debtor agreeing to re-pay principal and sawai 

with interest_Amount, maximum, recoverable, 

Defendant executed a bond in favour of the plaint- 
iff stating as follows :—“I have borrowed from you 
a debt°of Rs. 136 principal, Rs. 34-is sawai thereon, 
the total amounts to Rs. 170.” Thebond then went 
on to specify the mode of payment. In a suit to 
recover the principal and interest: 

Held, that the principal amopnt borrowed under 
the bond was orly Rs. 136 and thatthe sum of Rs. 34 


- a Was progpective interest and that the plaintiff was, 


therefore, enfitled under the rule of damdupat to 


_ execover only double the amount, of Rs. 136 and not 
nie oe 


7 
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_ SHANKAR vw. BADRI NATH 
Alienation by -father—Antecedent ° 
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double the amount of Rs. 170. N SADASHEORAO V. KALU- 


SINGH, (1925) A. I R. ON.) 272; 21N. L. R.45 561 
—__—, Gift—By husband to wife—Mitiila School. 
There is nothing in the Hindu Law which prohibits 


“a woman, whether wife or widow. from acquiring» an 
tbsolute estate in property including the power of 


alienation. If words of grant are used importing the 
transfer of full proprietary rights, effect must be 


. given to them, irrespective of the sex of the grantee. 


Pat Hirenpra SINGH v. RAMESHWAR SINGH, 4 Pat. 510; 
(1925) A. I. R. (Pat) 625 at p. 667; 6 P. L. T. 634 at p. 
698 141 

-— Guardianship—Step-mother, right of, to be 

guardian of step-son, See MINOR o o 649 

- Joint family—-Alienation by father—Ante- 

cedent debt—-Terms, whether binding on sons. 

It may be that in certain cases where the bulk of 
the consideration for an alienation made by a father 
in respect of joint family property consists of 
antecedent debt or is justified by legal necessity the 
alienation may be held binding upon the sons; but 
where there is much more in an alienation than the 
simple question as to the amount of the consideration 
that might be of a-valid character the ‘Court must 
consider itin its entirety and come to the conclu- 





i 


sion in the particular circumstances of each case as to - 


O GAURI 


whether it should be upheld or set aside, 
474 


debts, payment of»-Debt paid off not mentioned in : 
deed, effect of—Sons, whether bound. we 
In a case in which false recitals are dishonestly 


and fraudulently entered in a deed of transfer in - 
order to deceive persons entitled to challenge the- - 


alienation, the Court may prevent the transferee from 
shifting his ground and setting up a case that 
although the’ consideration was not paid or appro-. 
priated in the manner stated in the deed it was 
appropriated in payment of obligations which were 
in the nature of antecedent debts and that, therefore, 
the transfer was justified although not on the grounds 
stated in the deed itself. 

Per Sulaiman, J-—~Under the Hindu Law antece- 
dent debts of the father unless tainted with im-, 
morality or illegality are binding on the sons, and 
a transfer of family property by the father in lieu 
of such debts is perfectly valid. It makes nog differ- 
ence in principle ifa portion of the sale consideration 
though originally intended to pay off one antecedent 
debt, is, as a matter of fact, when it is discovered that | 
that debt does not exist, honestly utilized to pay 
off another antecedent deht. 
are binding on the sons they cannot complain if one 
is paid off rather than the other. The payment of 
debts due from the father is considered to be one of 
the recognised- legal necessities. When, therefore, 
an antecedent debt has in fact been discharged, 
though the debtis not the one actually mentioned 
in the deed, the transfer should not be vitiated unless 
there are circumstanc®s showing an attempted fraud. 
A Prare Lar v. THAKURII, 23 A. L. J. 909; La R.6 A. 
537 Civ. . ‘964 
— Alienation by manager—Consent of 
co-parceners, effect of—Debt incurred for purpose of 
prosecuting litigation—-Necessity—Pious duty of sons 





to pay their father's debts, whether arises during the » 


bifetime of father--Appedi—Point of law raised on 

earliest possiblegopportunity,®whether can Ue enter'- 

tained. 

A debt contracted by the managing ‘member of a 
| A 


Where both the debts | 


* the familye is 


_ « Where the Hindu froperty alienated belongs 
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joint Hindu family for the purpose of prosecuting 
a litigation cannot be regarded as ‘having been 
incurred for a necessary purpose. . . 

Theassent of amember of a joint Hindu family 
40 an alienation made by the managing member of 
only evidence of justifiable farfily 
necessity and is of no avail except by way of 
estoppel when admittedly there was no family 
necessity. 

It is the pious duty of Hindu sons tọ pay theif 

‘father’s debts, apd the duty arises even during the 
lifetime of the father. O Karxa DEVI v. GANGA BAKHSH 
Sina, 12 O L. J. 306; (1925) A. L R. (O) 435 127 
————— Joint family—Alienation by managing co- 

parcener—Legal necessity~-Consent of other co- 
parceners, whether necessary—Burden of proof. 

The de facto managing co-parcener in a joint Hindu 
family, whether he is the karta or not, is competent to 
alienate joint family property for legal necessity, and 
it is not obligatory for him to obtain the express con- 
sent of the other adult co-parceners and their consent 
may be implied from the existence of'legal necessity. 
An alienation so made by him is binding on all the 
co-parceners including minor co-parceners. 

The burden is on the alienee in sucha case to prove 
legal necessity. He may prove asa fact that there 
was such necessity or prove that he honestly did all 
that was reasonable to satisfy himself that the requir- 
ed necessity existed. The quantum of proof which is 
required in.any particular case isnot capable of a 
general and inflexible definition and depends on the 
circumstances of each particular case. | $ NARAINDAS v. 
KHATANMALL : 916 
m Ancestral trade—Manager, position 

of--Minor co-parcener, how far bound by acts of 

manager—-Guardian, authority of-—-Contract entered 


into by guardian—Minor, whether can sue for specific | 


performance—Natural guardian, power of. 

Where a minor isa member of a joint Hindu family 
and as such entitled toa share in an ancestral trade, 
the manager of the family can, so long as it be benefi- 
cial to the minor, continue the trade on the minor's 
behalf. Minor members of the family are bound by. 
acts of the manager which are necessarily incident to, 
andi flowing’ out of, the’ carrying aut such trades 

Where the family tradeis that ofidealing in im- 
movable properties it would undoubtedly be an‘act 
necessarily incidental to the carrying on,of such 
trade to sell property which had been purchased for 
the purpose of sale. Even if the general business of 
a family be not that of dealing in property but lend- 
ing . money on mortgages and if in the course of suc 
business the family had to purchase properties in 
satisfaction of their debts in order to avoid loss, it 
would again be an act incidental to the carrying on 
of such trade to sell such property and convert it into 
cash when a favourable opportunity offers itself te the 
manager. - ; 

A party filling a fiduciary character like that ofa 
guardian is authorised to j€rform any act which is 
manifestly for the infarft’s benefit. i 

“A manager of a joint Hindu family is competent to 
alienate property belonging tothe joint family for 
purposes which are not only necessary but are 
beneficial to the joint family estate, so as to bind the 
interest of all co-parceners including minors. > 
ex- 
clustyély tothe m@ng, such ajienation should be 
strictly and manifestly for his benefit alone. Where 
again the property. alienated is co-parcenary . property 

e l 
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in which the minor is interested, the manifest benefit 


of the co-parcenary as creating tif necessity is the . 


test. 

It is competent toa minor surviving co-parcener to 
enforce specific performance of a contract entered into 
by the deceased manager of the joint family for the 
benefit of the family estate. 5 l 

Althoygh the appointment of a guardian by the 
Court supersedes the power of natural and testa- 
mentary guardians, thé powers of a natural guardian 
in the absence of such appointment are unaffected by 
the restrictions which the Guardians and Wards Act 
places upon the powers of guardians appointed by the 
Court. The vafidity of his acts must be determined 
by the general principles which govern the relations: 
of a minor to the manager of his estate or, in the 
words of the Guardians and Wards Act, he may dọ 
all acts which are reasonable „and proper for the 
realizatioh, protection, or benefit of the property. 

It is not competent to the guardian of a minor 
surviving co-parcener to apply for Letters of Adminis- 
tration to the estate of the deceased go-parcener or to 
take out a succession certificate; a9 there would be’ 
no estate to administer and no estate to which the 
minor has succeeded by inheritance. 

A minor cannot on attaining majority sue to enforce 
specific performance of a contract to sell land made on 
ae behalf by his guardian, which is not binding on, 
lim. 

When a suit has been instituted on the minor's 
behalf by his mother as his guardian to enforce 
specific performance of a co~tract which was binding 
on him and the minor on attaining majority elects 
under O., XXXII, r. 12, C. P. C., to continue the suit, 
it does not amount to instituting afresh suit gnd his 
right to claim specific performance would be deter- 


mined as on the date on which the suit was originally 
- instituted. S LAKSHMICHAND JSHARDAS v. KHUSHALDAS 
116 


Manearran, 18 5. L. R. 230 
Joint family—Debit—Necessity—Onus of 
proof—Debt incurred by karta—Family property, 
liability of. S 
In determining the validity of a debt incurred by. 
the manager of a joint Hindu family, there is no 
general and inflexible rule as to whether the onus to 


prove necessity rests on the creditor or on the joint - 


family to prove the want of neceśsity; the presumption 
proper to be made will vary with circumstances and 
must be regulated by and be dependent on them. 
Where necessity has been proved the mere fact that 
the creditor made no enquiries as to the necessity for 
the loan, or the purposesfor which it was required is 
immaterial. L Firm Onara Ram v. Kishen Osann, (1923) 
A. I. R. (L.) 462 762 





Debt—Pious obligation of sons to pay 
father's debts, whether can be enforced during father's 
life-time—Partition, effect of—Property of sons, 
whether liable for father's debts. 

A pious obligation ofa Hindu son to pay off his 


father’s debts is enforceable even during the father's * 


lifetime. . ' 3 

“Where, however, a partition has taken place between 
the father and the sons the property of the sons cannot 
be proceeded against in satisfaction of a simple money-- 
debt of the father. After partion takes place there 
are no assets of the father in the hands of the sons 
and thera is nothing for the créditor to proceed. 
against so dar as the sons are concernede Pat Raw 
GHULAM SINGH v. Nann KisHore Perasan, 4 Pat, 469; 6 


P, L. T, 619; (195) A. I R. (Pat) 688, o 8>3 
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a 
- Joint famlly—Partition—J oininess of mem- 
bers constitutimy one branch of family—Preswmp- 
tion—Burden of proof—Debts incurred by father— 
` Pious obligation of sons, whether can be enforced 
during lifetime of father—Deecree passed against 
father personally—Immoral obligatéon. 
The sons ofa Hindu are under a pious obligation 
to pay theif father's debts even in his lifetime. 


_ Where a partilion takes place of joint family pro- 


perty there is no presumption: that a father “and his 

-sons constituting one branch of the family continue 
to.remain joint inter se. .The question is one of 
fact and‘ the burden of proof is on those who allege 
jomtness. . 

Where ina suit for partition of joint family pro- 
perty and for accounts against the manager of the 
family a decree for. money is passed against the 
“defendant personally, the fact that the decree is 
_personal is not sufficient to prove that the obligation 
in respect of which the decree was passed was an 
immoral obligation so as to absolve the sons of the 
judgment-debtor frbm liability in respect of the 
decretal amounteunder the” decree. Pat hAGHUNATH 
Prasan SINGH v. Baspro Paksan SINGH, 6 P. L. T. 764 

1012 
——— — Partition—Minor, suit by—Birth of 

. son after institution of suit, effect of—-Profits, whe- 

ther can be claimed. l 

An unequivocal unilateral declaration by a member 
of a joint Hindu family of his intention to be separat- 
ed fr§m the other members is sufficient to give hima 





. divided status. 


A member of a joint flindu family becomes separat- 


“ed from the other members by the fact of suing them 


for partition. Buta minor cannot enter into a valid 


| contract and cannot enforce a partition .by his mere 


volition. In an action for partition by a minor through 


his guardian or next friend the Court has to see whe-: 


ther there are circumstances which would justify 


- granting relief to the minor and whether it would be 


in the interest of the minor’ and to his advantage to 
' separate him from the family. Till the Court deter- 


- mines the question whether a partition should be 
„effected in favour of a minor the joint status of the 


minor with the other members of the family is not in 
any way severed. Jt is only by the decree of the 
_ Court that a minor becomes divided from the other 
“members of the family. * Therefore, the mere filing of 
a plaint ina partition suit cannot-bring about a divided 
status so far as a minor plaintiff is concerned. Although, 
. however, a minor plaintiff becomes divided in status 
from the other members of the family only by reason 
of the decree of the Court, yet his share in the family 
“property is what it was on the date of the plaint. The 
Court merely determines on the evidence before it 
whether on the-date of the plaint the minor plaintiff 
“was entitled to partition or not. ii 
Therefore, the share of a minor plaintiff who sues 
his father for partition is not liable to be diminished 
owing to the birth of another son to the’ father eon- 
ceived after the date of the filing of the plaint but 
born befdre the date of the preliminary decree. j 
Ordinarily in a partition suit the managing member 
_of the family is not liable to account for the income 
and profits. Where, however, it appears that the 
whole income from the property was enjoyed by the 
defendant and that the plaintiff whs not supported by 
a him the Court has a discretion to award to the plaint- 
iff a portion of the income from the date of the institu- 
A pion of the Suji to the date of delivery of possession of 
La A 
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his share of the property to the plaintiff. M. KRISHNA- 
SWAMI THevan v. PUNUKARUPPA Turvan, 48 M. L. J. 


* 


354; 21 L W.675; (1925) A. L R. (M.) 717,48 M. 465 
4 


gan Joint family—Partition suit for,dismissal gf 
Separate collections—Property acquired by difer- 
ent members, whether joint or -separate—Family - 
consisting of uncle and nephews—Jointness—Pre- | 
sumption. 


e Inthe ease ofa Hindu family consisting of an 


uncle and nephews the presumption is that the family 
is joint until the contrary is.established. 

A member ofa joint Hindu family filed a suit for 

. partition ofthe family properties, but the .suit was 
_ dismissed on the ground that all the family properties 
had not been brought into hotch-pot. After the dis- 
missal of the suit, however, the members of the family 
began to make separate collections although there was 
no actual division of the family property. In a sub- 
. sequent suit for partition : 

Held, (1) that unless it was established that any 
particular item of property was acquired with separate 
funds by any individual member of the family, all the, 
property in the hands of the members of the family 
was liable to partition and to be divided among the , 
members in equal:shares ; 

(2) that. in the case: of property acquired by the 

. managing member before the different members began 
tomake separate collections, the presumption was 
that the proptrty belenged tothe joint family and 
was not the separate property of the manager. A Haz- 
ARI Lau v. RAM Lat, L R. 6 A. 279. Civ.; 23 A. L. J. 
621; 47 A. 746 422 


~ Sale by father—Sutt by son to chal- 
lenge sale—Plaint, allegations “in—Necessity—An- 
tecedent debt-—-Burden of proof. ; 
Where a Hindu sonsues to setaside a sale of 
family property by the father on the ground of want ` 
of legal necessity or of the payment of an antecedent 
debt, it is not necessary for him to allege that the 





‘debt which has been paid off was contracted by the 


father for purposes of immorality or was illegal or 
was of an illusory character. It is for the purchaser 
to prove that the sale took place for legal necessity 
or for the payment of an-antecedent’ debt. O JAGAT 
SINGH v. BIKRAM SINGH - 900 


-Separation—Presumption—Burden of 
proof—Revenue papers, definition of shares in, effect 
of--Widow of joint member allowed: to remain in 
possession in lieu of maintenance, effect of. » 
Given a joint Hindu family the presumption is, 

until the contrary is proved, that the family con- 
tinues joint. That presumption is peculiarly strong in 
_the case of the sons of one father. A person who 
alleges that the members of a joint Hindu family 
have separated must prove, unless it is admitted, that 
there was a separation at some material time. l 

A definition of shares in revenue and village papers 
by itself affords a very Might indication of an actual 
separation in a Hindu family and is insufficient to 
prove, contrary to the presumption of law, that the 

- family to which the entries refer had separated. 

A widow ofa sonless prominent member of a. joint 
Hindu family is sometimes allowed by the family to 
occupy possessign of some of the family's land-for her 

. life for her maintenance. P © BHAGWANI KUNWAR. 

-Mowan SINGH, 23 A L. J. 589;0 1925) A. L R. @. O.) 

132; 49 M? L. J. 55; (1925) M. W.N. 421,41 C. L. J. 

591; 22 L. W, 211; 39 C. W. N,.1087 (P, C.) 385 
9 
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Joint famiily—Will by father, validity of— 
Testamentary guardian, appointment of—Minor— 
Guardian—Permanent alienation of immoveable pro- 
perty to meet step-mother’s maintenartce claim, 
validity of—Mesne profits, right to—Repudiatign, 

.° date of. . 
A Hindu father has no power to dispose by Will of 

joint family property, nor can he appoint testamentary 
guardians of his minor son to manage properties to 


which the son is entitled by survivorship. . 


Prima facie it is a breach of trust on the part of the 
guardian of a minor to make a permanent alienation 
of immoveable property belonging tothe minor for 
the purpose of providing for the maintenance ofa 
person who is only entitled to be maintained for her 
lifetime. 

The obligation of a Hindu son to maintain his 
father’s widow is only co-extensive with the widow's 
lifetime. 

A sale ofa minor's property by his guardian in 
fraud ofthe minor's rights is not void but only 
voidable and is valid till avoided. 

A quondam minor seeking to recover possession of 
properties improperly alienated by his guardian during 
his minority is entitled to mesne profits only from the 
date ofthe repudiation and where there has been no 
repudiation before the plaint, from the date of the 
plaint. M DEVICHILHI IYENGAR v. RAGHUPATHI VENKATA- 
CHARIAR, 22 L. W. 188; 49 M. L. J. 317 967 
———- Succession—Oudh Estates Act (I of 1869), 

ss. 8, 10, 28—Taluqdari and non-talugdari estate— 

Owner buying property with income—Subsequently 

acquired property, character of. 

Where an absolute owner of certain talugdari as 
well as non-talugdari properties buys.more property 
with his income from both sources, which incomes 
are completely commingled, the subsequently pur- 
chased property does not acquire the character and 
status ofa taluqdari estate-and the succession to this 
property is governed by the ordinary rules of inherit- 
ance, 

-Per Kanhaiya Lal, J.—Itis asettled law thata sub- 
ject cannot make his property descendible in a manner 
not recognised by the ordinary law; and: it appears 
to follow that he cannot by express declaration, still 
less by mere volition, whether actual or presumed, 
subject the property acquired by him to a rule of 
succésion applicable to the property which he had 
received by a grant to which certain conditions were 
attached. 

“Where a talugdar holds an absolute estate in 
his own right and acquires property for his own use 
out of the income of that estate or otherwise, any 
custom relating tothe devolution of the property in 
the family, unless itis limited in ‘its application, 
would apply equally to the property inherited by 
him and that acquired by him in his own right. 

Where according to the family custom the estate 
descends toa. single heir, there is no necessary pre- 
sumption that it descends by ehe rule of primogeni- 
ture, and ifthe heir aceording to the lineal primo- 
genjture is more remote in degree from the ancestor 
than other» persons, who may be collaterals coming 
within the line of heirship, then in the absence of 
any proof to the contrary, nearness of degree prevails 
over directness of line. a. 

Per Mukerji, J.—Where property is acquired out of 
the iacome of an irmpartible state governed by a 
custom as regards succession and*the acqufred pro- 


perty is allowed to merge in the main property with a 
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view to its passing to the heir to the main estate, the 
accreted property is governed by éhe custom. But 
where by Statute a special rule of succession is enact- 
ed with respect to a particular property, unless there 
15 an express statutory sanction for it, it is not open 
to the owner ofethe property to add to it other pro- 
perties, so that the succession to the added property 
may also be governed by the Statute aforestid. A Har 
Baksa SINGH v. DAL BAHADUR SINGH, 22 A. L. J. 1079; 
(1925) A. I. R. (A) 155; 47 A. 186 ' 255 


Widow, acquisition of eccupancy rights by 
—Alienation, power of. es 
Where the wylow ofa grantee of abadkar ‘rights 
acquires occupancy rights in the holding, such acqnisi- 
tion enures to the benefit of the widow personally and 
cannot be treated as having been made by her in any 
representative capacity as the widow of her husbande 


In such acase the widow has an absolute power of . 


disposal over the occupancy rights so acquired. L 
Narain SINGH v. Sapa Kaur, (1925) A. I. R. (L) 305; 6 
L. 134 . 64. 


a kad 
a Adverse possession—*Property acquir- 
ed, whether stridhan. 

A Hindu widow is not a tenant for life but hasa 
widow's estate in her deceased husband's property and 
if while she is in possession of such property asa 
widow she possesses adversely to any one as to certain 
parcels, she does not acquire the parcels as stridhan 
but she makes them good to her husband’s estate. Pat 
CHAKRADHAR JHA V. SHABKANT MISRA, (1925) Pat. 133: 6 
P. L. T. 363; (1925), A. L R. (Hat) 460 767 


— Alienation by widow, when justified 

Arrears of rent in respect of lease taken up by 

widow for personal benefit—Arrears of rnt in 

respect of ex-proprietary tenancy—Necessity—Gift 
for charitable purpose, when to be upheld, 

Where zemindari property in the hands of a Hindu 
widow is attached in execution of a simple money- 
decree the question whether the purchaser at auction 
takes the whole estate or only the right, title abd 
interest of the widow depends on the nature of the 
suit in which the decree was passed. If the decree 
under execution was obtained upon a personal claim 
against the widow then only her interest passes by 
the sale; but ifthe suit was one in respect of the 
family estate then the whole inheritance passes by 
the execution sale. The same principles apply to 
family property alienated by the widow. 

Where a Hindu widow takes up a lease for her 
personal benefit, the arrears of rent dueon account 
of the lease form a personal debt of the widow and 
she cannot alienate the family estate in her hands 
in satisfaction of such a debt. The game principle 


‘applies toan alienation of the family estate made 


by the widow in order to pay off arrears of rent 
in respect of an ex-proprietary tenancy which has 
come into existence by operation of law on the sale 
by the widow of a portion of the zemindari pro- 
perty. ; 
In every case in which an alienation by wa}of gift 
for a religious or charitable purpose. is made by a 
Hindu widow holding an estate with the limited 
interest of such a widow the Court is bound to take 
into consideration the proportion borne by the pro- 
perty to the total esfato in the hands of the widow on 
the date of aie alienation. A B. Isuwarr .Prasap Ye 
BaBUNANDAN SHUKUR, L. R. 6 A. 291 Civ, (1925) AI 
R. (A) 495; 47 A. 563 ih .° 19g 
e 
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~ Widow- Aliekhation— Representations made 

„by. reversioner—Suit to challenge alienation- 

Estoppel—Ratification by reversioner ~» Assignee 

from reversioner, whether bound. 

On the death of a Hindu widow, ‘and during the 
lifetime of her daughter, a reversigner, by his 
representations induced a third person to purchase 
properties from an alienee from the widow and 
subsequently, himself obtained from the daughter a 
sale-deed vf all her rights in the properties so pur- 
chased. In asuit by the reversioner as assignee from 
the daughter to set aside the alienation: 

Held; that he was estopped by his conduct from 
maintaining the suit. Š 

An alienation by a Hindu widow is only voidáble. 
Whete on the death of a Hindu widow her daughter, 
who isthe next reversioner, receives and enjoys the 
sle-preceeds of an alienation by the widow she is 
not thereafter entitled to question the same as not 
being binding on her. An assignee from her is 
‘equally estopped from challenging the alienation, M 
BHALLAMUDI Kama Sagrriv. THIRUMAMIDI KANNAMMA, 
48M. L. J. 2843-1925) A. LR. (M.) 638; (1925).M. W. 
N, 495 7 765 
Will by wife relating to property inherited 
_ by her from her paternal relations, validity of— 

Consent of husband—Wife living separately from 

husband, effect of. i e 
“Where a Hindu wife has lived separately and in- 
dependently ofher husband for a long number of 
yearste loses all rights of control over her including 
the right to control any, disposition which she might 
make by Will of property inherited by .her from her 
paternal relations. B BHAGVANLAL CHUNILAL v. Bat 
Divatt, 27 Bom, L. R. 633; (1925) A. I. R. ee 

f 50 
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[nam—Construction of grant—Berar Inam Rules, 
applicability of—Grant to certain persons and his 
- male descendants, extent of—Female descendanis, 
whether entitled to share. 
- The Berar Inam Rules lay down the conditions. 
wifich are usually to accompany an Inam grant, but 
they contain nothing ‘to prevent Government from 
altering or modifying any of the conditions in the 
case of any particular. grant. Where the right of 
inheritance ‘is by the Inam certificate confined to a 
particular class of descendants, which in its exclusion 
of another class of descendants from enjoyment is 
in terms unambiguous, there is no reason why the 
_grantin these terms should not have effect. 

Where an Inam is granted to a person and his 
male descendants, the grant cannot be construed as 
meaning that it shall be continued to the male and 
female descendants of that person so long as there 


is no failure of male descendants. The only grant . 


in such a case is to the male descendants themselves 
and the word “to” can have no other than its ordi- 
nary meaning attributed toit. It cannot be treated 
as meaning “during the existence of” or “pending 
the failure,” and. even if the word were capable of 
being sp extended a general grant could not in such 
a case be evolved from the words of the grant in 
terms sufficiently wide to include female descendants 
within its scope. P C SUBHAN ALI, IMAMI BEGUM, 23 
A. L. J, 667; (1925) A. I. R. (P. O.) 184; (1925) M. W. 
N. 545; 21 N. L. R. 117 (P. C) eè . 347 

Despandya inam—Possession before Per- 


ee manens Settlement with despandya—eAbolition of 


office—Possession continued—Lands, whether includa 
e 


a: 


` sr F hg 
. | 
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ed in assets of zemindari—Civil Procedure Code (Act 


V of 1908), O. XLI, r. 33—-Decree against two sets 
of defendants—Appeal by one set—Decree, whether 


can be set aside as against defendants who have not 
appealed, 


Where certain inam lands in a szemindari “were”, 


enjoyed by despandyas before the Permanént Settle- 
ment of 1802 and at the time of the Permanent Settle- 
merit, the Government abolished the despandya 
office and added the russoom payable to the despan- 
dyas to the peishcush of the zemindari and the lands 
continued in possesion of the tnamdars: 

Held, (1) that by the inclusion of the russoom in 
the peishcush or permanent zummah payable by the 


. zemindar, the lands in the possession of the despan- 


dyas did not become part of the zemindari; 

(2) that the lands having been held under the 
Government were in the nature of raiyatwari lands. 
M MALYALA Surayya V. VENKATA KUMARA MAHIPATHI 
Surya Row, 48 M. L. J. 577; (1925) A. 1. R. (M., 771; 22 
L. W. 376; (1925) M. W. N. 730 
inam Register—Presumption of inquiry by Com- 

missioner. f bg 

An Inam Register embodies the conclusions of the 
Inam Oommissioner on such enquiry as he chooses 
to make upon the statements filed before him. The 
presumption is that Inam Registers embody the 
findings of the Inam Commissioner after such investi- 
gation. There is no rule prescribing the extent of the 
investigation $o be made by him. M KANDALAM 
KKRISHNAMACHARYULU ©. SATHULURI VIJAYASARATHI, 
(1925) M. W. N.117; 48 M. L. J. 467; 22 L. W. 73; (1925) 
A.I. R. (M.) 823 646 


income Tax Act (XI of 1922), ss. 2 (14), 55— 
Registration of firm-—Super-tax, liability to pay— 
Registered firm converted into Company—Company, 

_ whether liable to pay super-tax in respect of period 
before conversion. 

Under s. 2, sub-s. (14) of the Income Tax Act a firm 
may take advantage of the provision therein contained 
for registering itself, and where it does so, by opera- 
tion of s. 55 ofthe Act, the firm, being from that 
momenta registered firm, is not liable for super-tax, 
In other words, where a registered firm exists, it is not 
liable for super-tax on the whole of its protits made as 
such firm but the individual partners are liable for 
super-tax if they would be liable for such super-jax as 
individuals. On the other hand ifthe firm is an un- 
registered firm then itis directly “chargeable with 
super-tax if it makes profits ata rate sufficient to 
create a liability for super-tax and in that event the 
partners are not chargeable for super-tax if their firm 
has already paid it. e 

There is nothing in the Income Tax Act which 
would justify the Income Tax Authorities in imposing 
on a limited liability Company, which is the successor 
ofa registered firm, during the first year of assess« 
ment after the conversion of the firm into the Company, 
a liability in respect of its predecessor firm which its 
predecessor would notehave been liable to pay if it 
had continued in existence without any conversion. A 
Inthe matter of BEGG SUTHERLAND & Co., L. R. BA, 
333 Civ; 23 A. L. J. 685; (1995) A. I. R. (A9 535: 47 A. 
BE : 239 
——— SS, 22, 23—Return filed by assessee not ac- 

cepied—A ssessment—N otice, to assessee to produce 

midence in support of retyrn, absence afe effect 
of---Waiver—Paejudice to assessee. | 

Per Greaves, J.—If an Income Tax Officer ig not 
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satisfied with the return submitted by an assessee he 
is bound to serve on the assessee the notice specified 
in sub-s. (2) of s. 23 of the Income Tax Act, but such 
notice may be taken to have been waivtd by the 
‘assessee where before the assessment takes place he 
e produces al] the evidence within his possession, in 
support of the return and dees not specifically 
demand that a further opportunity should be given 
to him to produce any further evidence. 


It is a sufficient compliance with the provisions of, 


sub-s. (2) of s. 23 of the Income Tax Act on the 
part of an Income Tax Officer either to give notice 
to the assessee to attend’or notice to produce evidence 
in general terms. The sub-section does not impose 
upon him any obligation to specify the points upon 
which evidence should be given. S 

Per Mukerji, J.—The law intends that there should 
be two opportunities given to an assessee for the 
purpose of supporting the return which he has sub- 
mitted. Under s. 22 ofthe Income Tax Act he is 
given an opportunity. to submit such accounts or 
documents as the Income Tax Officer may require. 
When areturn is submitted under that section the 
Income Tax Officer may proceed to deal with the 
matter on the basis of the return and may not require 
the assessee to, produce any further material. He 
may, as required by sub-s..(4) of that section, call 
upon the assessee to produce or cause to be produced 
such accounts or documents as the Income Tax 
Officer may require. Under sub-s. (2) of s. 23 of the 
Act the law gives the assessee a further, opportunity 
of producing any .evidence on which the assessee 
may rely in support of the return. Under that section 
when the Income Tax Officer has reason to believe 
that the return made under s. 22 is incorrect or 
incomplete he is bound to serve upon the person who 
made the return a notice requiring him on a day 
therein specified either to attend at the Income Tax 
Officer's office or produce or cause to be produced any: 
evidence on which he may rely in support of his 
return. ‘The intention of the law clearly is that if 
the Income Tax Officer makes up his mind not to 
assess the income on the basis of the return upon 
the ground that the return is incorrect or incomplete, 
the assessee is entitled to know the position and to 
have an opportunity of producing evidence in order 
to support the return. 

Ordinarily a notice issued under sub-s. (2) of s. 23 
of the Income Tax Act should contain the points upon 
which the assessee has to produce evidence. 

An assessee atthe time of submitting his return 
produced along with it his evidence in support there- 
of, namely, his accounts. The accounts were examined 
for two days and then an assessment was made but 
not on the basis of the accounts. The assessee did not 
give the Income Tax Officer to understand that he 
had any further evidence in support of his return. 
No notice was, therefore,issued to the assessee under 
sub-s. (2) ofs. 23 of the Income Tax Act before the 
assessment was made: e 

Held, per Greaves, J.e-That under the circum- 


- stances of the case the notice under sub-s. (2) of s. 23 


of the Income Tax Act must be taken to' have been 
waived by the assessee; 

. Per Mukerji, J.—(1) that the failure of the assessee 
to produce any further evidence at the time of sub- 
mitting his return could not be construed as a waiver 
on his part to haveg notice dssued on him wfder 
sub-s. (2) of s. 23 of the Income Tax®Act; ° 
(2) that .the provisions of sub-s. (2) of s.23 were 
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mandatory and that non-compliance with them had 
prejudiced the assessee and he was entitled to an 


opportunity to produce any further evidence which * 


he might desire to produce in support of his return. 
C NIRMAL Kumar Sixen NOWLAKSHA v. SRORETARY OF 
STATE FOR Inpiagn Councit, 29 C. W. N. 591; (1925) 
A. I. R. (C.) 890 404 
ss. 33, 23 (2)—Additional assessment, levy 
of—Procedure—Reasonable opportunity to assessee. 
to be heard, what amounte to. 
Where an order is passed by the Income Tax Com- 
missioner under s. 33 of the Income Tax Act in 
circumstances where he is really exercising the duties 
ofan Income Tax Officer under s. 23, sub-s. (2f of the 
Act and is in effect calling upon the assessee to give 
evidence to support the original return made by him} 
a week's notice tothe assessee to show cause why 
additional assessment should not be imposed upo? 
him without specifying any particular day.on which 
the assessee could appear before the Commissioner and. 
produce his evidence, does not amount to reasonable 
opportunity within the meaningsof s. 33 of ‘the Act. 
Pat SacHDHITANANDAN SINHA v. EMPEROR, 2 Pat. L. R; 
180 Cr.; 3 Pat. 664; 5 P. L. T. 608; (1924) A. I R. (Pat) 
G44 1014 
— S,64—Business with branches—Income Tax 
Officer having jurisdiction over principal place of 
business, powers of, with respect to branches— Concur- 
rent jurisdiction—J urisdiction, exercise of, mode of. 
The provisions of sub-s. (4) ofs. 64 of the Income 
Tax Act do not oust the jurisdiction of the Imcome 
Tax Officer of an area in which the principal place 
of business of an assessee is®situated so far as the 
assessment or the profits or gains of a branch business 
situated inanother area and proceedings relating 
thereto are concerned. The jurisdiction of@ such 
Income Tax Officer in respect of the branch business 
situated in another area is concurrent with the 
jurisdiction of the Income Tax Officer within whose 
jurisdiction that area is situated. Under sub-s. (1) 
of s. 64 the Income Tax Officer of the principal 
place of business has the duty of assessing the whole 
of the income derived from, the principal place of 
business as well as the various branches. By sub-s., 





(4) every Income Tax Officer has also jurisdiction to .. 


exercise the powers of an Income Tax Officer with’ 
regard to the profits arising in the area within his 
jurisdiction. The Income Tax Officer of the principal 
place of business should not, however, exercise his 
powers oppressively, so that persons willing to sub- 
mit to the requirements of the Income Tax Officer of, 
the particular area in which the branch is situated 
should not be deprived of an opportunity of supplying 
him with all proper materials. A In the matter of 
Messrs. LachHMAN Prasap-Basu Ram or (JAWNPORE;, 


'23 A. L.J. 379; L. R.6 A. 325 Oiv.; (1925) A. I. R. 


(A.) 385; 47 A 631 216 
——-—— § 66. See LETTERS PATENT (Lan.), ov. 10 


Indemnity, contract of—-Liability of the party in- 
demnified tothe other parties. 
In the cases of contracts of indemnity the*liability 
of the party indemnified to a third person is not only > 
contemplated at the time of the indemnity butis the 


“very moving cause of that contragt, and in such cases 


costs reasonably incurred bythe promises in resisting 
or reducing or asce@aining the claim may be recovered. 
Where there is a contract toindemnify, a decree 


‘passed agaitst the promisee cannot be impeached bt," 
69: 


the promispr. N RAMDHAN v. PURUSHOTTAM 
e 


4 e 


a 
* 
* 


\ 


è- 


4 


~ 


‘ be refused in the’ absence of proper reasons. 
+ 


- ment. O SARJU SINGH v, EMPEROR, 26 Or. L. J. 1236 
i ; 8 


_ “gt the parties,to 
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Inherent powers of Court. 
See. arso O.°P. C., 1908, s. 151. 

' See aso Cr. P. C., 1898, s. 561-A. ` 

: Appeal-sAward on reference to arbitration, 
pending appeal, outside Court -Inherené power of 
Court*to refuse to allow appeal to be proceeded 
with. See C. P. C., 1908, 0. XXIII, R. 3 768 


, Interest—Maintenance, arrears of, Suit to recover— 
_ Interest, whether can be claimed. 
A claim for interest depends on contract, express or 
implied, or séme rule of law allowing it. 
In a suit to recover arfears of maintenance decreed 


to the plaintiff by the Settlement Court, where the | 


claim is not based on any contract, the plaintiff is not 
entitled to interest on the arrears. O ABID HUSSAIN 
Kuan v. SARJU PRASAD a i 163 
Pendente lite, whether can be allowed. 
. Although the award of interest pending suit is 
qiscretionary withthe Court, it should not ordinarily 
N Ram- 
699 





DHAN V. PURUSHOTTAM 
- Whether usurious. 
1919, s. 2 (3) (b) |, 


Interpretation ,of Statutes. See O. P. C., 1908, 
O IIT, r. (4) (3) 91 

Marginal notes, whether can be referred to— 

` Duty of Judges. ; 

- The marginal notes toa section in a Statute are no 

sure guide to the real object of the Legislature, but 





erie 





- they may sometimes be looked at if there be any doubt 


about the meaning of the words used in the section. 

No ®udge has a right to override the clear_provi- 
sions of an enactment on the plea that probably the 
Legislature forgot something or had not something in 
their mind at the time of framing the enactment. 
A’ GAJENDRA SINGH v. DURGA KUMARI, 23 A. L. J. 561; 
(1925)%A. I. R. (A.) 503; 47 A. 637 768 


e Meaning of two similar words in two sections. 


The same meaning must in the absence of any 
strong reason to the contrary be given to similar words 
jn two contiguous sections of the same Act. A KUTROO 
v, EMPEROR, 23 AL. J. 364; L. R.6 A. 124 Cr. (1925) 


. A. $ R. (A.) 434; 47 A. 575; 26 Cr. L. J. 1112 280 


Judge—Duty. of a Judge. 

A Judge should not assume the‘role of a prosecutor, 
and where a witness has made a clear and definite 
statement as toa certain point, the Judge should not 
endeavour’ to make the witness change his state- 


52 


Jurisdiction 
See Auso C. P. C., 1908, ss. 20, 21 AND 115. 


` See Letters Patent (Bom.), ct. 12 92 
.` See Surrs Vauuation Act, 1887, s. 11 72 
. See U. P. Locat Rates Act, 1914, s. 14 212 


~ A pplication under s. 53, Provincial Insolvency 
“Act (V of 1920), to avoid transfer, whether ousts juris- 
diction of Civil Court to proceed with mortgage 
‘suit. See ProvineraL Insotvency Act, 1920, s. 53 
" * 934 


Decree, duly passed, whether can be treated - 


‘as nutlity—Award directed to be filed, effect of. 
“Where there is a Tribunal having jurisdiction and 
there are parties over whom that jurisdiction is 
exercised and a decree is issued, it is not open to any 
body to treat that decree as a nullity; on the contrary 
it. must be taken, until itis set “aside in due course 
«Qi law, to, be valid, being in effect the command 
bf the gêla oe power which regulates the relations 
the litigation and to others, 


See Usurious Loans Act, ` 
78 


INDHAN cists the 


Jurisdictlon—cogeld. A. Se So. eis 


As soon as the Court. decides to file an award it 
is to all intents and purposes a decree of the Court 
and has precisely the same binding effect on the 
parties affected by it as a decree of the Court. 

Obiter——This principle applies even to the case of 
a Gonsent-decree which has been passed by a Cour? 
being deceived or defrauded, and so lêng as the 


decree stands it cannot betreatedas a nullity. S 
PEVANDBAI v. DHAOOMAL PANJOOMAL _ 744 
sJurlsdictlion of Civil and Revenue Courts. 
See AGRA TENANOY Act, 1901, ss. 4, 167 504 
See AGRA Tenancy AoT, 1901, ss. 18, 20, 59 anp 79 
224 
See AGRA Tenanoy Act, 1901, s. 167 anp Sou. a 
23 
See ©. P, Tenancy Act, 1920, ss. 100, 105 126 


Bengal Tenancy Act (VIII of 1885), s. 158— 
Landlord and tenant—Land-holder’s right to recover 
fair and equitable rent—Suit to enforce rights, 
nature of—Jurisdiction. See BENGAL Tenancy ACT, 
1885, s. 158 959 


Jury trial—Dying declaration, weightto be attached 

_to—Province of Judge or Jury. 

Itisa matter entirely within the province of the 
Jury as to what value they should attach to a dying 
declaration. G EMPEROR v. PRemMANANDA Dorr, 29 C. 
W.N. 738; (1925) A. I. R. (0) 876; 42 O. L.J. 247; 
26 Cr. L. J. 1256 1000 


Retracted coffession—Ambiguous charge— 

Prejudice. 

The failure of a Judge to unambiguously warn 
the Jury against taking the retracted confession of 
an accused into consideration as against his co-accused 
amounts to misdirection, and is likely to cause 
miscarriage of justice, and necessitates a re-trial of 
the co-accused. C In re IBRAHIM, 26 Cr. L. J. 1146; 
42 ©. L. J. 496 458 


Karachi Port Trust Act (VI of 1866), s. 84— 
Criminal Procedure Code (Act V of 1898), s. 886 
—Levy of Port Trust dues—Order directing issue of 
warrant—Revision, whether competent. 

The order of a Magistrate directing a warrant to 
issue under s. 386 of the Cr. P. O. for recovery of 
an amount due to the Karachi Port Trust on appli- 
cation being made to him for the purpose wader 
s. 84 of the Karachi Port Trust Act, is not a judicial 
order but an executive order which cannot be revised 
by the High Court. $ YUSIFALLY LOOKMANJI v. EM- 
PEROR, 26 Or. L.J. 1263 , i, 1007 


Land Acquisition Act (| of 1894), ss. 11, 30— 
Landlord and tenant—Occupancy lands, acquisition 
of—Apportionment of compensation—Landlord, 
whether entitled to share in compensation. 

Where occupancy lands are compulsorily acquired 
the landlord is entitled to a share of the compensation, 
if there is no custom of transferability of the holding 
without the consent ofgthe landlord, or if at the time 
of the acquisition the landlord had the right to enhance 
the rent of the holding within 20 years of the date of - 
the acquisition, although it would be difficult to assess 
the money value ofthe compensation to which the 
landlord may be entitled. Kat Acuort KOERI v. 
B. Kisnunpeo NARAYAN, 3 Pat. L. R. 111; 6 P. L. T. 797: 


6 397 

Lard Registration Act (VII Bẹ C. of 1876) a 70, 
See Bunga Lanf Revenve Sates Act, 1859, s. 10 

. a; ' 468 
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Candiord and Tenant—Agreement to plant grove 
—Covenant against sale to stranger, whether pro- 
hibits mortgage. 

By an agreement between alandlord anda tenant 
the latter was perrhitted to planta grove of tlie one- 
quarter of which he was to become owner, one of the 

“conditions ef the agreement being that he should fot 
sell his one-quarter share to any stranger, but only 
to the proprietor by whose permission, the grove 
was to be planted or to co-sharers of such pro- 
prietor : : 

Held, that the prohibition contained in the agree- 
ment was directed against asaleto an outsider and 
did not affect the power of the tenant to mortgage his 
share of the grove. A Har PRASAD v. GULZARI Lat, L. 
R. GA. 347 Civ.; 47 A. 604; (1925) <A. I. R. (AJ) 651 

265 


Custom—Abadi lJand—Plot lying close to 
tenant's house, user of-—-Tenant, rights of. See 
CUSTOM 746 

Ejectment, suit for—Record of Rights, entry 
in—Kabuliyat executed by tenant, statement in— 

Presumption—Burden of proof. 

Plaintiffs sued to eject the defendants from a certain 
plot of land on the allegation that the defendants were 
under-ratyats holding under the plaintiffs who were 
themselves raiyais under the proprietors. The defend- 
ants were shown in the Record of Rights as sub-tenants 
under the plaintifis and certain kabuliyats executed 
by the defendants also described them as sub- 
tenants : | 

Held, that whatever onus might originally have been 
upon the plaintiffs to make out their case, it had been 
shifted to the defendants to show that the Record of 
Rights and the kabuliyats executed by them did not 
really disclose the true state of affairs. Pat PARMESH- 
WAR SINGH v. SUREBA Kurr, (1925) Pat. 185; (1925) 
A. IL R. (Pat.) 530 495 
— Enhancement of rent--Bengal Tenancy Act 

(VIII of 1885), s. 30. 

The right to claim enhancement of rent from a 
tenant on the ground ofa rise in the price of staple 
food crops was first given to the landlord by s.30 of 
the Bengal Tenancy Act. Therefore, a covenant ina 
kabuliyat executed before the passing of: the said Act, 
providing for enhancement of rent on excess lands 
being discovered in any future survey, does not 
negatfve the right of the landlord to claim enhance- 

_ment under s. 30 of the Act. G BASANTA KUMAR KAPALI 
.v. SaTINDRA MOHUN Tagore l 377 
Joint tenancy—-Death of one tenant—Sur- 
vivorship. 

Ina case of joint tenancy, if a joint tenant dies 
without any heir-at-law his interest survives to tha 
surviving joint tenant. The death ofa joint tenant 
without heirs does not in any way benefit the zemindar 
. but the surviving tenant still remains the tenant of 
the whole holding. A Rasaram Duar DUBE v. Japu- 
NANDAN Duar DUBE, L. R. 6 A. 196 Rev. 539 


= Lease—Permanent rigs of occupancy, whe- 
ther can be created, 
~ Ib sis open toa zemindar to confer by grant, per- 
manent rights of occupancy upon a lessee. A Dip 
Onanp v. MUHAMMAD KHALIL, 23 A. L.J. 505; L. R.6 
"A, 152 Rev.; (1925) A. I. R. (A.) 584; 47 A.626 162 
: — Lease for period of years—Clause providing 
for fogfeiture in cafe of insolvency of lessea— 
‘Assignment of leas®-——Insolvencye of lessee after 
. assignment, effect of—-Practice—Pro interesse suo 
Ji summons—Procedure. i a 
` One of the conditions of æ lease fôr 4 period of years 
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was that ifthe lessee or any of his* heirs, executors, 
administralives or assigns became insolvent or 
bankrupt it would be lawful forthe lessors to re- 
enter the demised premises at any time and. to re- 
possess and enj8y the same. The lessee mortgaged 
his leasehold interest in the demised premises to the 
plaintiff who brought a suiton his mortgage and 
obtained a decree. In execution of the decree the 


° property was purchased by the plaintiff mortgagee 


imself. Thereafter the lessee became insolvent and 
the lessors made an application for an order pro 
interesse suo to come into the suit on the allegation 
that on the‘insolVency of the original lessee the lease 
had been forfeited and that the applicants had become 
entitled to re-enter on the demised premises. They 
also prayed for an order that the Official Receiver wha, 
was in possession of the premises should make over 
the possession thereof to them: 

Held, (1) that there being nothing in the lease to 
prevent the lessee from mortggging the leasehold 
premises by way of sub-demise withoute obtaining the 
permission of the lessors, the mortgage was valid as 
between the lessors and the mortgagee, and the mort- 
gagee having succeeded to the rights of the lessee and 
having stepped into his shoes, he must be regarded 
as the lessee and in possession of the. leasehold 
interest; 

(2) thatas there hdd been no insolvency of the 
person who must now be regarded as the lessee, the 
clause in the lease providing for a forfeiture could not 
be invoked in favour of the applicants ; 

(3) that a declaration such as was sought for by the 
applicants could not be madein a summary manner 
‘on a summons in Chambers and that consequently for 
both these reasons the application must fail. C 
HAZARIMUL HIRALAL v. SADASUKH Parruk & Co., 41 0. L. 
J. 371; (1925) A. 1. R. (O0) 750 808 


———— Permanent tenancy—Tenant, position and 
duties of-—Trespass, effect of—Suspension of rent, 
when can be claimed. n 


Under a permanent and transferable lease held on a 
fixed rent which is common in Bengal, the. tenant 
virtually becomes the proprietor of the surface of the 
land subject only to the payment of the stipulated rent, 
and the lessor and the succeeding landlords have no 
interest in the lands except in so faras they forma 
security for payment of the rent. When the rent falls 
into arrears the landlord's only remedy is to bring 


: the tenure to sale by public auction on the execution 


of a decree for payment of rent. The purchaser of the 
tenure in such a case acquires title to the lands on the 
terms of the original lease unaffected “by any encum- 
brance created by previous tenants. The duty of a 


tenant under such a lease is to protect himself against 


illegal encroachments by others on the lands of which 
he has the exclusive possession. Ifhe fails to do so 
it cannot prejudice the landlord’s claim for rent. In 
the case of sucha lease the landlord cannot in the. 
ordinary case know whether the possession of a 
particular area of land by a third person is adverse to 
the tenant or has taken place with his consent. He 
cannot, therefore, safely sue an action at his own 
hands for ejectment of a trespasser, as he might 
always be met with ghe objection that the apparent 
trespass was acquiesced in by the tenant who can do 


with the lande as he pleases under the terme of the e» 


jease. 


The doctrine of suspension of payment of rent, 6, . 
“where the tenant has not beém putin possêssion of a 


Landlord and tenant—coneld. 


part of the subjc®t leased, is applicable only where the 
rent isa lump rent for the whole land le&sed treated 
as an indivisible subject. It has no application to a 
case where.the stipulated rent isso much per acre or 
bigha. P O Kartyayant Desi v. Uy Kumar Das, 
(1925) A. I, R. (P. C.) 97; 52 G. 417; 23 A. L. J. 751; 
L., R 6A. (P. O.) 140; 30 C W. N. 1(P. 0.) 110 
-Tenancy, nature of—-Actual user.” 

Where the kabuliyat*does not indicate the nature of 
the tenancy, the Court'can properly look to the actual 
user of the land for determining the matter, G SATIN- 
DRA MOHAN TAGORE V. JAYNABI BIBI 492 
m Under-proprietary title, actuisition of—Con- 

struction of decree of Settlement Couwrt—Adverse pos- 

session—Derivative title, whether can be converted 
e into hostile title. 

A person’ who has no under-proprietary title and 
who has been paying rent in respect of tle property 
in dispute to the landlord, cannot convert his 
derivative possessign into a hostile one and thereby 
acquire a proprietary title by prescription. 

On the application of the predecessors-in-title of the 
defendants for the allotment of a certain area of land 
to them for maintenance, the Settlement Court passed 
a decree on the basis of a compromise in favour of the 
applicants for a certain area of land bearing a certain 
rental “for dawam" : 

Held, that the decree could not be construed to have 
confgrred an under-proprietary tenure on the pre- 
decessors-in-title of the defendants and that entries to 
that efect made in thegapers of the first and the sub- 
sequent Settlements as regards the nature of the 
tenure would not operate to confer such title upon 
the. O Gaya PERSHAD v. ALAM SINGH 


Lease and License— Distinction between. 

Itis essential to the creation of a tenancy of a cor- 
poreal heriditament that the tenant should have the 
right to the exclusive possession of the premises. A 
grant under which the grantee: takes only the right 
te use the premises without exclusive possession ope- 
rates as a license and not as a lease. - 

The ordinary case of a lease of immoveable property 
is one where a defined piece of land or a defined 
building ora part of a building is transferred to the 
lessee, and therecan be no valid lease of an area the 
position of which varies from time to time. B Tus 
INDIAN, Horets Oompany v. PHIROZ Sorang, 25 Bom. 
L. R. 84; (1923) A. I. R. (B.) 228 316 


Legal Practitioner—Refusal of brief on ground of: 


partisanship, propriety of. 

A lawyer has no right to reject a brief when offered 
to him on payment ofafee agreed upon between the 
parties, on the ground of partisanship fora party to 
the litigation. O Laura v. Zanoor AHMAD, 2 Ò. W.N. 
982; (1925) A. I. R. (O.) 672; 26 Cr. L. J. 1272 1048 


Legal Practitioners Act (XVIII of 1879), s, 13—- 
Pleader standing surety for accused and taking 
charge of property—Unprofessional. conduct— 
Acquittal by Criminal Court, effect of. 
A Pleader, who stands surety fora man arrested on 

a charge under s. 420 ofthe Penal Code and takes 

charge of certain, property on his behalf which sub- 

sequently turns out to have been stolen. property, is 
not guilty of unprofessional cdhduct inasmuch as‘he 
does not act as a Pleader in the matter. 

Procéedings under the Legal Practitfoners Act are 
quasi-crimihal and where the facts have already 
formed thg subject of criminal trial which has resulted 
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in an acquittal, the principle of “autrefois acquit” 
must apply. R Maune Po Tox, In the matter of, 2 R. 
491; (1925) A. L R. (R.) 110; 26 Cr. L. J. 1111 279 
~y 8. 13-——Professional misconduct —Misappropri- 

ation of client's money—-Punishment. , ae 

A Vakil was retained by two persons one of whom 
was a gosha lady and the other an oldman. They 
were the plaintiffs in a suit in which there stood a 
certain sum to their credit in Court. The Vakil drew 
the money out of Cdurt, but failed to pay the amount 
to the clients on the ostensible ground that he could 
not interview the lady and that the old man could not 
give a valid discharge. The same Vakil was handed 
a certain sum of money by another client, a defendant 
with instructions to. admit the plaintifs claim to 
that extent and to deposit the amount in Court. 
The Vakil misappropriated the amount and without 
the client’s knowledge obtained adjournment after 
adjournment ofthe caseand ultimately confessed 
Tenen for the whole amount of the plaintiff's 
claim: 

Held, (1) that a man guilty of two such grossly 
dishonest and improper actions could not safely be 
allowed to be entrusted with the interests and monies 
of future clients; 

(2) that the cases were of such gravity that in justice 
to the public and the profession, the High Court could 


do no less than order that the Vakil be struck off the e 


rolls. MG. NaRaSIMHACHARIAR, In the matter of, (1925) 
M. W. N. 321; 22 L. W. 152; (1925) A. I. R. (M.) 797; 26 
Cr. L. J. 1128 360 
—~——— S. 13-—Unprofessional conduct—Duty of 

Counsel in drafting pleadings and in cross-examin- 

ation. 

A client who consults a Counsel and who requires 
a plaint or written statement to be drafted instructs 
the Counsel as to the facts of the desired document. 
It does not always happen that those facts are true 
but from the Counsel's point of view that is not 
a material matter. He is entitled to accept the 
instructions of the client subject to this, that, asa 
matter of prudence and for his own reputation, it is not 
well for him to associate himself with reckless 
charges of fraud and criminality or to indulge in 
abuse. He should explain to the client that such 
charges if unproved gravely injure the case and 
prejudice the Judge. He is not, however, supBosed to 
go on hunting here, there and everywhere to test by 
extraneous circumstances the veracity of his client. 
It cannot be done, nor isit the practice to do it. 
Counsel have to depend upon the statement that the 
client makes, the penalty being that if the client is 
not telling the truth he may probably lose the case, 
In such circumstances the rule is that the client is 
entitled to have the particular document drafted 
according to the instructions given. Counsel must 
not, however, import personal ill-will into pleadings 
and must refrain from making charges against, 
witnesses in examlpation or cross-examination for 
which there is no conceiwable, ground. It may bè- 
‘come the positive duly of Counsel to tear a man's 
character into pieces if his charactere is in issue! 
but only when the fullest material exists. No ques- 
tions attacking a witness's honour should be put 


usless and yntil Ccunsel by enquiry has satistted , 


himself that the damaging fact is well-founded, and 
this he ought to do* before he comes into eCeurt. A 
In thé matter $f B. Ras BAHADUR, VAKIL, 23 A, 
L. J. 469; L. R.& A. 403 Civ.; 26 Cr. L. J. 1091; (1925) 
A, I. R. (A) 641; 47 A. $29 : 179 


. ® 
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Legal Representative—Official® Assignee, whether 
ee representative of insolvent. See O. P. C., 1908, 
1 25 


8. 
Letters Patent (Bombay), cl. 12—Civil 
Procedure Code (Act V of 1908), O. XXXIV, r. 1— 
Mortgage suit~--Mortgaged land outside jurisdiction 
+e —Suit, whether can be entertained—Jurisdiction of 
Court. * > 
The High Court, asa Court of Equity, will assume 
jurisdiction in relation to land abroad only where as 


between the litigants, or their predecessors, sume, 


privity or relation is established on the ground of 
contract, trust or fraud. It will not entertain a suit 
the object of which is to obtain a declaration of title to 
foreign land in the absence of any such relationship 
between the parties. 

An interest in land is land and a mortgage suit, 
which is a suit. to realise an interest in land, must be 
regarded asa suit for land within the meaning of cl. 
12 of the Letters Patent of the Bombay High Court. 

Fule 1 of O. XXXIV of the C. P. C. enacts a rule of 
procedure and nota rule that can be invoked in order 
to extend jurisdiction. The object of the rule is that 
the rights of all parties interested in a mortgage 
should be determined in one suit and that multiplicity 
of suits should be avoided. That cannot, however, ap- 
ply to a case where the Court has no jurisdiction to 
adjudicate on the rights of the parties sought to be 
impleaded. B PRANGAL TRIBHUWANDAS v. GOCULDAS 
DAMODAR, 27 Bom. L. R. 570; (1925) A. I. R. (BJ) oa 


Letters Patent (Calcutta), cil. 36—Appeal— 

Difference of opinion — Procedure. See ee 

. 6 
Letters Patent (Lahore), cl. 10—Income Tax Act 
(XI of 1922), s. 66—Reference to High Court by In- 
come Tax Commussioner—Decision, whether “judg- 
meni” —-Appeal, whether lies. . 

The decision of the High Court given under s. 66 of 
the Income Tax Act does not amount to a “judgment” 
within the meaning of cl. 10 of the Letters Patent 
of the Lahore High Court and is not, therefore, appeal- 
able under that clause. L BULAQI SHAH v. COLLECTOR 
oF LAHORE, (1925) A. I. R. (L) 336; 6 L. 30 570 
Letters Patent (Mad.), cl.15, See ©. P. O., 1908, 

O. XLI, rr. 10, 22 (4) 443 
Letters Patent (Ran), cl. 13. See C. P. O., 1908, 

s. 47 740 
Liene-Solicitor—Priority over attaching creditor. 

See PRACTICE 81 


Limitation. , 


See Also Liurration Act, 1908. | 

See Acra TeNaANGy Aor, 1901, s. 79 540 

See O. P. TENANGY Aor, 1920 126 

See PUNJAB LIMITATION (ANCESTRAL LAND ALIENATION) 

Aor, 1900 l 80 
, commencement of—--Suitto recover’ possession 

after death of widow—Limitation Act (IX of 1908), 

Sch, I, Art. 141. 

Z had two sons-J and R. died during the life- 
time of his father and suþsequently A separated from 
the father. Plaintiff was adopted by the widow of J 
undtr an authority from J. After it’s death his 
widow obtained possession of Ks property and con- 
tinued to be in possession of it for over 20 years. She 
made various alienations and after her death plaintiff 
brought a suit to recover R's estate “as his nearest 
mais heir from the alienees of R's widow : . 

Held, 41) that if Rand the plainéiff had heen joint 
in estate the plaintiff ought to have succeeded to the pro- 
perty as surviving co-parcengr and that in that case 
} , i : 


z d . || 
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R's widow ought not to have taken epossession of the | 


property and having taken possession of it she would 
have acquired for herself and for her alienees a title 
by adverse possession ; 
(2) that as R. gvas not joint in estate with the plaint- 
it, R's widow took possession of his property for a 
widow's interest and it was not till her de&th that the 
plaintiff's tithe accrued and,that, therefore, limitation 
began to run from the date ef death of R's widow. 
P C Hartain Kisanair Gosavr v, ANAND Buartur 
Visoxu PBHARTHI Gosavi, (1925) A. I. R. (P. O.) 127; 
(1925) M. W. N. 414; 21 N. L. R. 127; 22 L. W. 355 
T0 . 343 
-— Company—-Articles of Association—Failure 
of member to pay allotment mongy and amount of 
calls—--Forfeiture of shares—Suit to recover amount 
due from members—Starting point of limitation® 
See Liuyration Act, 1908, Scn. I, Arr. 112 96 
Karnam service inam—Agreement to sell— 
Contract void—Refund of consideration money— 
Limitation, commencement of See TRANSFER OF 
Prorerty Aor, 1882, s.6 © Pig 557 


Limitation Act (IX of 1908), s. 5 — Appeal, 
delay in filing—hkeview, period spent in applying 
for, whether can be excluded—-Extension of time. 
The time spent in prosecuting a well-founded appli- 

cation for review should be excluded in computing 

the period of limitation provided for an appeal 
against the order of which review was sought. LSuau 





wem 





. MUHAMMAD v: MUHAMMAD Rosman Kuan, (1925) A. L R. 
326 


(L.) 534 @ 
———~ 5, 5—OCriminal Appeal filed out of time— 
Sufficient cause to excuse delay, absence of-——Proce- 
dure—Appeal, wrong acceptance of—Acquigtal— 

Revision-—Interference by High Court. 

A criminal appeal filed after the expiry of the pre- 
scribed period of limitation may be admitted if the 
Court is satisfied that the appellant had sufficient 
reason for not preferring the appeal within the period 
of limitation. Where the Appellate Court is got 
satisfied that there was sufficient reason to excuse the 
delay, it has no power to extend the period and admit 
the appeal. The proper procedure in such a’ case 


would beto movethe High Court to exercise its 


powers of revision. 

Where, however, acriminal appeal was wrongly 
admitted out of time, an order of acquittal will not be 
interfered with in revision by the High Court, unless 
there has been any gross miscarriage of justice which 
ought to be remedied. M V. JANIKARAMAYYA v. NIMMA- 
GADDA BRAHMAYYA, 48 M.L. J. 457; (1925) A. I. R. (M) 

278 


704; 26 Cr. L. J. 1110 


—— $. 5—Cross-objections in appeal—Delay— 
Limitation. See C.P. O., 1908, O. XLI, rr. 10, 22 
443 
ss. 6, 7—Alienation by mother—Suit to chal- 
lenge alienation—-Limitation—One of several co-par- 
ceners attaining majority, whether entitled to give 
discharge—Limitation, extent of. l 
Where there are several persons jointly ent4tled to 
institute a suit, and some of them are under a dis- 
ability, the running of time against all depends upon 
proof of the fact whether there is at least one of them 
who can give a discharge without the concurrence of 
the ‘persons undere disability, If there is no, such 
person time does not begin to run against any of 
them until ofte of them becomes capable of *giving a 


discharge without the concurrence of the others or. 
A ¢ , ka i 


until cessation of the disability. ° 
J 
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It cannot be predicated of every Hindu family that 
an adult brothêr assoon as he becomes a major 
becomes the manager of the family and, therefore, 
necessarily competent to give a discharge without the 
concurrence of the other members. Such competence 
depends upon several questions of “fact and upon a 


variety of circumstances varying. with different 
families, and unless the necessary facts are properly 
alleged and proved by the party who wants to 


deprive the persons under disability of the benefit of “ 


s. 6 of the Limitation Act, the claim cannot be thrown 
out as barred by limitation. 

The right of avoidance or of challenging an aliena- 
tion is a personal right which every co-oparcener 
enjdys in virtue of his position as such co-pareener in 
a joint family owning joint or ancestral property and 

eits non-enforcement does not depend upon the sweet 
will of any particular individual. It is the birth-right 
of every member and cannot be taken away by any- 
thing done or omitted to be done by another member 
of the family, unless, that other could bind the rest. 

A minor co-parcener in a,joint Hindu family is not 
bound by the nfere failure of a major co-parcener to 
avoid an alienation made by their guardian within 
three years of his attainining majority, especially 
where the alienation is found not to be supported 
wholly by necessity and, therefore, -not binding as 
against the minor. 

Although every act done bya joint tenant for the 
benefit of himself and his companions binds the 
others, it does not follow that a joint tenant is similar- 
ly bound by acts done ley the others which prejudice 
Sra N SHAMPURI v. RAMCHANDRA, (1925) A. L R. (N.) 

268 


S. 18—Execution of decree—Sale, application 
-to set aside, on ground of fraud—Fraud, proof of. 

Where a judgment-debtor applying to set aside an 
auction-sale alleges that owing to the fraudulent con- 
cealment of the proceedings by the decree-holder all 
knowledge of the proceedings up tothe time of the 
sale was withheld from the judgment-debtor, then so 
long as he did not come to know of the sale, the effect 
of the fraud would continue and the Court would be 
entitled to come to the conclusion that the judgment- 
debtor was kept from the knowledge of the sale in 
consequence of the initial fraud practised by - the 
decree-holder. A Sarvi BEGAM v. Ram CHUNDER Sarvp, 
L. R.6 A. 388 Civ.; 23 A. L. J. 760 500 
— sS. 18, Sch. |, Art. 182-— Decree obtained 

by minor—Judgment-debtor appointed guardian— 

Failure to execute decree-~Fraud—-Limitation, ex- 

tension of. 

A minor obtained a decree and the judgment-debtor 
subsequently got himself appointed the guardian of 
the minor and failed to take any steps to execute the 
decree against himself. Several years afterwards the 
guardian was removed and another guardian was 
appointed in his place. When the latter attempted 
to execute the decree against the former guardian, he 
was met by the plea that the execution was barred by 


time: » 

‘ Held, (1) that the judgment-debtor was bound to 
satisfy the Court that at the time when he was appointed 
guardian of the minor he had made a full. disclosure 
of his indebtedness’ to the estate of the minor to the 
Court and that in default of sugh proof it must be 
assumed that no such disclosure was made and thai the 


* ejudgment-debtor perpetrated a fraud both on the Court 


and on the minor by not making the disclosure ; 


_@ (2) that an, these circumstances the time during 
. i 


which the judgment-debtor had continued to be the 

guardian of the minor must be excluded in computing 

the period of limitation for the execution of the decree. 

C Gossa Lat GHOSE v.. NALINI Kanta Guose, (1925) A. 

LR. (0.) 584; 52 C. 63 Gi 

—* —- §. 19—Acknowledgment—Statement in plead-* 
ing that property was purchased by certain person, 
whether admission of purchaser's title. 

Anadmission that a certain person has purchased 
certain property is not an admission that that 
person has acquired a good title in the property, for 
itis quite consistent with an assertion that the 
purchase was bad in law and did not operate to 
confer any title on the alleged purchaser. 

A written statement contained a recital that 
a certain property had been purchased by certain 
persons who had not, however, been able to obtain 
possession of it: 

Held, that the statement did not amount to an 
aknowledgment of the title of the purchasers within 
the meaning of s. 19 of the Limitation Act. Pat Iupap 
ALI v. Nann Kumar Lau, (1925) Pat. 111; (1925) A. I. R. 
(Pat.) 473 478 
——— s, 20— Part payment of principal—Limit- 

ation, extension of. 

A part payment of principal will not give a fresh, 
start of limitation under s. 20 of the Limitation Act 
unless the fact of the payment appears in the hand- 


writing of fhe person making the same. Pat 
DANSFORD v. SHAW zi 747 
s. 22—-Pre-emption suit —Vendees, several 


—Omission to implead one vendee till after expiry of 

period of limitation, effect of. 

Ina suit for pre-emption in respect of property 
which had been sold to A, B, C, D and E, the defend- 
ants were described as A son of B,C, D and E. The 
omission toimplead Basa defendant was not dis- 
covered till after the expiry of the period of limitation 
and B was then impleaded as a defendant : 

Held, that this was not a-case merely ofa mis- 
description of a defendant but of an entire omission 
to implead a necessary defendant and that B having 
been impleaded after the expiry of the period of 
limitation, the suit was barred as against him and was 
consequently barred as against other defendants also. 
L JawaALA Das v. Goran Lar, (1925) A. I. R. (Ogre 


s. 54. See C. P. O., 1908, s. 110 
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——— Sch. I, Art, 5-—Otvil Procetlure Code (Act 
V of 1908), O. XXXVII, r. 1~Suit on negotiable in- 
strument—Summary procedure—Admission of plaint 
—Limitation, 
Article 5 of Sch. I tothe Limitation Act of 1908 is 

not applicable to suits under O. XXXVILof the C. P 

C. C Rosrnpra Nata Durro, ABDUL AHAD & Co., 29 

C. W. N. 589; 41 C. L. J. 368; (1925) A. I. R. (0.) 781; 

52 0. 954 400 

— r Art, 14-—Redemption of Mortgages 
(Punjab) Act {II of 1918), s. 12—Application to . 
redeem mortgage— Collector, order of, whether con- 
clusive—Suit to redeem mortgage brought morethan 
m year after Collectors order, whether maintain- 
able. 

A litigant merely by attaching a label to his suit 
cannot bring it under a diffeyent Article of the Limita- 
tien Act from that under whigh it would come ona 
true interpretation of the nature of the suit. What has 
to be regarded ig the true effect of the suit, not its 
formal or verbal description. . 

6 
* 


. 9 


+ 
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An individual who takes advantage ofa summary 
procedure must suffer its disadvantages as well as 
enjoy its benefts. A d 
` A mortgagor who does not take advantage of the 
summary procedure provided for redemption of morb- 
ages by the Punjab Redemption of Mortgages Act 
may bring a suit within the ordinary period of limita- 
tion; but if he does take advantage of the summary 
procedure provided by the Act he must, if unsuccess- 
ful, bring a suit to establish his rights within the com- 
paratively short period of one year from the date of the 
order under Art. 14, Sch. I to the Limitation Act. 

The suit referred to ins. 12 of the Punjab Redemp- 
tion of Mortgages Act is a suit to satisfy an order of 
the Collector. The cause of action for such a suit is 
not the original contract between the parties but the 


` order of the Collector which aggrieves the party suing. 


That order unless it be set aside is conclusive and if a 
suit is not brought within the period of limitation 
provided by Art. 14 of Sch. I tothe Limitation Act to 
set aside the order, a suit to redeem the mortgage is 
out of time. L Kayra v. RAM Cuanp, (1925) A. LR. 
(L.) 385; 6 L. 206; 1 L. O. 547 945 


Sch. I, Arts. 31, 48-—Suit for damages 
against Railway Company—Wrongful conversion— 
Non-delivery—Limitation, commencement of. 

A suit against a Railway Company to recover com- 
pensation for wrongful conversion of the plaintiffs 
goods where non-delivery is a]so alleged, is governed 
by Art. 31 and not by Art. 48 of Sch. I to the Limi- 
tation Act, and limitation begins to run from the 
date on which the goods ought to have been de- 
livered. L SECRETARY OF STATE v. DUNLOP RUBBER Co. 
Lrp., DELHI, 6 L. 301; (1925, A. I. R. (la) 478 979 


= ———— Arts. 36, 120-—-Misfeasance by 
Directors— Claim by Liquidator —- Article applic- 
able—-Limitation, commencement of. See ComMPantes 
Aor, 1913, ss. 235, 281 7 


e c Arts. 44,,144—Alienation by mother 

—Suit to challenge alienation—Linvitation. 

Under the Hindu Law the mother is .the lawful 
guardian of her infant sons where the sons are the 
sole owners of their property. 

Although a person, who manages the estate whether 
of agninor, who is the sole owner of ths property, or 








* of a co-parcenary in which he has a joint interest with 


the minor, isentitled to be styled a manager, in 
matters of alienation the position of each is different. 
In one case the alienation is bya manager who has 
no joint ‘interest with the minor while in the other 
case he has. Itis to an alienation of the latter kind 
that the description ‘alienation by a karta ‘or 
manager" would strictly apply, as the alienation is by 
a person having an interest in the joint property. 

A Hindu mother is the guardian of her sons but not 
the manager or karta in the technical sense of the 
term. Consequently, a suit by a minor to challenge 
an alienation made by his m8ther as his guardian is 
governed by Art. 44 afdnot by Art. 144 of Sch. I to 
tte Limitation Act. N SHAMPURI v. RAMCHANDRA, 
(1925) A. I. R. (N.) 385 : 268 
Art. 52—Goods supplied on credit— 
Suit to recover price of goods—-Limitation, commence- 
ment of. ° 


A E E EEEa Kakang aman e 


A syit to recover thb price gf goods supplied by a 


tradesman on credft for which payment was to be 
made on presentation of bills is governed. by Art. 52 
of Sch Ito the Limitation Act find limitation begins 
e : < 
@ . 
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to run from the date of the d&livery of the goods, 
Pat Dansrorp V. SHAW x | ‘747 





i . 

Sch. l, Art. 62. See TRANSFER OF PROPERTY 
Act, 1882, s. 6 : ‘557 

—— Arts. 62, 116-—Suit for refund of 
purchase-money-—Article applicable, 

A suit for refund of purchase-money froma vendor 
on the ground thathe had no title to the property 
conveyed, i. e., an action for damages for breach of a 
covenant for title contained in a registered deed is 
governed by Art. 116 of Sch. 1 tothe Limitation Act. 
N RAMDHAN v, PURUSHOTTAM “699 


— Art, 8 9—Tenanis-in-common—Eldest 
brother collecting revenue for all—Principal, and 
agent-- Limitation 

Where the eldest representative of a family 
collects the whole revenue of which he and his 
brothers ate tenants-in-common there is a relation- 
ship of principal and agent, the eldest representative 
being the agent of his brothers in respect of the 
recovery of the particular, portion of hat revenue in! 
regard to which those brothers have a share. 

In such a case a suit for recovery of the plaintiff's 
share is governed by Art. 89 of the Limitation Act 
and is within time if brought within three years of the 
death of the agent. B GIRJABAI SHIVDEVRAO v. 
NARAYANRAO GANPATRAO, 26 Bom. L. R. 1165; (1925) A. I. 
R. (B.) 148 975 


—__—_—-—~ Art. 112—Company—Articles 8f As- 
sociation—Failure of member to pay allotment money 
and amount of alle For itur of shares—Suit to 
recover amounts due from members—Limitation. 

The shares of the defendant in the plaintiff com- 
pany were forfeited on non-payment of the all&ment 
money and the amount of calls after the necessary 
formalities were complied within pursuance of the 
Articles of Association, one of the Articles of Associ- 
ation also ran as follows :—“‘Any member whose shares’ | 
have been forfeited shall, notwithstanding, be liable 
to pay to the Company all calls, instalments tee.” 
In pursuance of this a suit was filed by the plaintiff 
company against the defendant. to recover allotment 
money, amount of calls, expenses interest ete. 

Held, Art. 112 did not apply, as the defendant ceased 
to be a member of the Company on forfeiture and ‘that 
the said Article of Association created a new obligation 
to enforce which, time began torun from the date on 
which the shares were forfeited. B HABIB Rowst ». 
STANDARD ALUMINIUM AND Brass Works, 27 Bom: L. R. 
574; (1925) A. I. R. (B.) 321; 49 B. 715 ; 96 
A — Art. 120—Common land—Eneroach- 
ee njunction, suit for—Limitation—Burden of 
proof. 

In a suit for perpetual injunction directing the 


~ 





. defendant to remove an encroachment made by him 


on common land it is for the plaintiffs to prove that 
the encroachment was made within six years before 
suit. A mere surmise by the Court that the encroach- 
mentis recent is insufficient for holding . that it 
took place within six years. L Oandu v. GANU, (1925) 
A.I. R. (L.) 455 i 176 
~ Aris. 123, 142—Succession Act (X 
of 1865), s. 190--Karen Christian dying intestate. 

Suit by heir to obtain possession of his share of 

estate—Limitatfon, 

A suit for a distributive share of the estate ‘left 
by an intestate is governed by Art, 123 of Sch. 1" to 
the Limitation Act. i 








e 
a . Pa. 
° e : * 


w 
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The heirs of a ddbeased person very often leave 
the estate undiyided and either enjoy thé profits 
jointly living in commensality or divides the profits 
among themselves. Where in such a case one of the 
heirs is excluded from the enjoyment of the profits 
and sues to recover his share of tha estate, Art. 123 
is inapplicable for the reason that the heirs have 
taken their shares, but that, instead of dividing the 
property and enjoying their shares they have agreed to 
enjoy thé whole propeyty jointly. ‘here is, therefore, 
no property of the intestate left to be distributed 
and Art. 123 cannot apply. When, under such cir- 
cumstances, one of the heirs is excluded from joint 
enjoyment, he sues to recover not,a share in the 
estate of the deceased, but his share in the joint pro- 
perfy. In such a case the suit is one for partition and is 
governed by Art. 142 of Sch. Ito the Limitation Act. 
e Karen Christians, being Christians of Asiatic de- 
scent, are native Christians, and, thereforg, s. 190 of 


_ the Succession Act is inapplicable to them, 


There is nothing to prevent the heirs of a Karen 
Christian from takiag possession of the estate and 
‘agreeing to engoy if In common. Their title becomes 
complete when fhey take possession of the property, 
and, when thereafter any of them are excluded from 
enjoyment the cause of action arises on such exclu- 


_ gion, and the suit is governed by Art. 142 of Sch. 1 to 


the Limitation Act and limitation will start from the 
date when the plaintiff is excluded from the posses- 
sion of the property. R Ma Naw Tuv v, Ma Saws Mz, 
4 Buy L. J. 76; (1925) A. I. R. (R.) 233 609 


Sch. |, Art.135—Suit by reversioner to de- 
clare mortgage by widow and deeree thereon void— 
Limitation, commencement of, 


A shit by a Hindu reversioner for a declaration that 
a mortgage by the widow of the last owner anda 
Court-sale in execution of the decree passed thereon 
are void and not operative after the death of the widow 


` is governed by Art. 125 of Sch. I to the Limitation 


Act and limitation commences to run from the date of 
thes mortgage and not from the date of the sale in 
execution of the decree. M KAMAKSHI AMMALV, 
PoocuauMaL, 21 L. W. 277; (1925) A.L R (ML) 567 

: 578 


on Art, 139—Mokarrari lease for life- 
time of grantee—Death of grantee—Suit to eject 
successor of grantee—Limitation—Marfatdari receipt, 
what is. 


A marfatdari receipt is a receipt made out in the 
name of the original tenant although it shows that 
the rent has been actually paid by a third person. 

Plaintiff granted a mokarrart istumrari lease in 
favour of M. The lease was not a hereditary one and 
operated only for the lifetime of the grantee. M died 


in 1902 and defendant got into possession of the land. | 


Defendant paidrent to the plaintiff during 1903 and 
1904 obtaining marfatdari receipts. In 1905 defendant 

, refused to pay rent unless a receipt was granted in his 
own namgand the plaintiff refused to grant such a 
receipt. Thereafter the defendant continued in 
possession without payment of rent and in 1920 plaint- 
iff brought a suit to eject the defendant: 

. Held, that inasmucHas the plaintiff had refused to 
treat the defendant as his tenant thare was no creation 
of a fresh tenancy in favour of the defendant and that 
dafendant's possession after 1905 being adverse to the 


plaintiff the plaintiff's suit was barred under Art. 139 
A ; 


INDIAN CASES. 
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of Sch. I to the Limitation Act. Pat KAMAKHYA NARA- 
YAN SINGH v. Becuu Sıxan, 6 P. L. T. 361; (1925) Pat. 
209; (1925) A. I. R. (Pat) 499 483 


—— Sch. |, Art. 141. 


See LIMITATION 343 


( a 

à — Art. 142—Alluvion and diluvion—e 

Suit for possession after dispossession—Plaintiff, 

what must prove~ Submerged lands—Constructive 

possession. 

A suit for recovery of possession after dispossession 
is governed by Art. 142 of Sch. I to the Limitation 
Act, and the plaintiff must show that he was in 
possession within 12 years of the date of the suit. 
The rule is equally applicable to suits in_ respect of 
diluviated lands, 

On dispossession ofa trespasser by flood the con- 
structive possession of the land reverts to the true 
owner. 
subsisting title tothe land even though he may be 
out of possession. | 

Therefore the mere fact that diluviated lands have 
emerged within 12 years of the suit would not entitle 
a plaintiff, who merely proves his title to them at 
some remote period, to a“decres.for possession, The 
plaintiff must further prove that his title subsisted 





A 


at the time of the diluvion. C PANCHANON SARKAR v. ' 


Basanta Kumar Dasr E 567 
——— Art. 174, s. 18—Civil Procedure 
Code (Act V of 1908), s. 47, O. XXI, r. 2 (2)}—E xe- 
cution of deeree—-Adjustment out of Court — Certi- 
fication, application for--Limitation— Extension 
of time, whether can be obtatned—Fraud, what 
amounts to. ; 

In the absence ofany fraud, the mere omission on 
the part of the decree-holder to certify the fact of 
adjustment of the decree, notivithstanding his promise 
to do so, does not entitle the judgment-debtor to 
override the period of limitation provided in Art. 174 
of Sch. I to the Limitation Act for an application 
under O. XXI, r. 2 (2) of the ©. P. C., and to secure an 
investigation of the very same matter and an exten- 
sion of time by invoking the terms of s. 47 of the 





Section 18 of the Limitation Act has no application 
to such a case in the absence of an allegation that the 
right to apply for certifying an adjustment was con- 
cealed by the decree-holder from the judgment-de}tor. 


N MAROTI v. NARAYAN, (1925) A. I. R. (N.) 374 48 
——— Art. 181. See O P C., 1908, 
901 


O. XXXIV, R. 3 4 
———-——— Arts. 181, 182 —Decree, satisfaction 
of—-Modification in appeal—Restitution—Subsequent 
application for execution of amended decree, which 
Article applies. ` , 
“ Pending an appeal against a decree by the widow of 
a zemindar judgment-debtor, the zemindari property 
was attached in execution. The widow raised funds 
and satisfied the decree and the execution petition 
was dismissed. The appeal was then disposed of 
and the decree was modified by excluding the zamin- 
dari property from liability. + The widow thereupon 
applied for restitution and obtained refund of the 
amount paid by her. More than three years*from the 
date of the appellate decree but within three years 
from the order for refund, an application for, execu- 
tion was presented by the decree-holder against the 
assets of the deceased zemindar in the hands of the 
wido®: an e oe 
Held, that the tight to apply for execution 
accrued only on the «date when the judgment-creditoy 
> ,@ å 
5 s 


* 


The true owner means a person who has a 
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was ordered by the Court to refund the money by 
way of restitution and that Art. I81 and not 182 of 
Sch. I to the Limitation Act applied and the petition 
was in time. 

«The doctrine of continuation or revival of execp- 
‘tion petitions ‘discussed. 6 

Per Wallace, J.—~In order to make Art. 182 of 
Sch. Ito the Limitation Act apply, the decree sought 
to be enforced must have been in such a form as to 
render it capable in the circumstances of being 
enforced. oo 
- In the above case the decree-holder could not, at 
least until the judgment-debtor demanded restitution, 
apply for execution of the amended decree. Until 


then it was not a decree capable of execution and Art. . 


182 would have no application. Article 181, therefore, | 
applied, and the-right to execute the amended decree 
would accrue from the date on which the decree-holder 
ought to have handed over the sum improperly 
obtained. M Mancamma Naya KURLU v. B. M. Rama- 
DASAPPA NAYANANYARU, 48 M. L. J. 563; 
(M.) 981 


————- Sch. I Art. 182. See O. P. C., 1908, s. T 
55 

m — Art. 182. See O. P. O., 1908, s. A 
i 6 


m Art. 182 (5)—-Hxecution of decree—- 
Application, defective—Step-in-aid of execution— 
Extension of time. e . 

A decree-holder applied for txecution of the decree 
and was asked to explain withina certain time how 
the application could be treated as being within limi- 
tation. He explained that he relied upon two pay- 
ments which had been made towards the decree by 
the judgment-debtor,: and the explanation was 
furnished within the time limited by the Court. The 
application was nevertheless dismissed on the ground 
that there had been delay in furnishing the 
explanation: 

Held, that nevertheless the application was a step- 
in-aid of execution within the meaning of Art. 182 (5) 
of Sch. I tothe Limitation Act and operated to extend 
limitation for execution of the decree. M Basvvan v. 
A. R. RANGASANI, 21 L. W. 548; (1925) A. L R. (MJ) 714 

88 


—~- Art.182 (5)—Hzxecution of decree— 
Assignment of decree—Substitution of names, appli- 
cation for, whether step-in-aid of execution. 

_ Anapplication by the transferee ofa decree for 

substitution of his name for that of the .decree-holder 
is an application to take a step-in-aid of execution 
within the meaning of Art. 182 (5) of Sch. I to the 

Limitation Act and operates to extend limitation for 

execution of the decree. N JAGANNATH V. SHRINIWAS, 

(1925) A. I. R. (N.) 362 112 

—_~ Art.182 (5)—Lxecution of decree-— 
Objection by judgment-debtor-—Oral application by 
decree-holder to examine a witness, - whether step-in- 
aid of. execution, e 
A decree-holder is efititled to regard any step taken 

\sy him to remove an obstacle thrown by the judgment- 

debtor if his way to the realization of his decree as 

a step-in-aid of execution, and an application to the 

Court, whether verbal or written, to take such a step 

falls within the purview of Art. 182.(5) of Sch. I to the 

Limitation Act and @perates to extend limitation ‘for 

exfciftion of the d@eree. i A 
An oral application by the *decree-hélder to the 

Courf to examine a witness itt order. to enable the 

e°’ 

d 4 . 
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decree-holder to resist an objection filed by the judg- 


ment-debtor to the execution of the decree, is an appli- 
cation to take a step-in-aid of execution within the 
meaning of Art. 182 (5) of Sch. I to the Limitation ‘Act. 
Pat Suro Sanay v. Jamuna Prasan Sindu, (1925) A. I. 
R. (Pat.) 459; 4 Bat. 202; 6 P. L. T. 777 807 


Sch. 1, Art. 182 (5)— Execution of decree 
—Objections-—Application to send or record, whether 
step-in-aid of execution a ee 
Where in execution ofa fin@l decree for partition 

the judgment-debtor raised certain objections, and 

in order to repel those objections it was necessary 
for the decree-holder to .bring before the Execution 

Court the recorfl of the suit and the final decree 

passed therein, and he made an application thats the 

record may be sent for: 

Held, thatthe application ef the decree-holder was 
an application to take a step-in-aid of executiot 
within thé meaning of Art. 182 (5) of Sch. I to the 
Limitation Act and operated to extend limitation. 

The plaintiff's title was based on a permit granted 
to his predecessor-iv-title by the village headman 
under r. 4of the Rules framed wnder the Lower 
Burma Town and Village Lands Act: 

Held, that the question of the legal effect of the 
permit was a question of law and-could be gone into 
in second appeal. A RAGHUNATH PRASAD SINGH V. LAOH- 
wart NARAIN SINGE, 23 A. L. J. 422; L. R. 6 A. 339 Civ.; 
(1925) A. I. R. (A.) 394. 47 A. 667 271 


Art. 182 (5)—Exzecution of decree — 
Oral application for arrest of judgment-debtor, 
whether step-in-aid of exec@tion-—Linvitation, exten- 
sion of. 

A decree-holder applied by a written application 
for execution of his decree by arrest of the judgment- 
debtor. A notice was issued to the judgment-debtor 





ON NT e 





under r. 22 and also under r. 37 of O. XXI ofthe C. ® 


P. ©. The judgment-debtor appeared and put in 
an objection which was dismissed. The Court, how- 
ever, overlooked the fact that it had also to decide 
the question of the arrest of the judgnient-deptor. 
The decreé-holder thereupon made an oral application 
to the Court for the arrest of the judgment-debtor and 
the Court thereupon directed the issue of a warrant of 


rrest : 

Held, that the oral application made by the decree- 
holder was an application to take a step-in-aid of 
execution within the meaning of Art. 182 (5) of Sch. I 
to the Limitation Act and operated to extend limita- 
tion. O PIRTHINATH v. Ram SARAN, 12 O. Li. J. 302; 
(1925) A. I. R. (O.) 453 232 


fee Art. 182 (5)-—Execution of decree 
~-Step-iri-aid of execution--Application, defective, 
whether operates to extend limitation. 
Appellant obtained a decree and applied for execu- 
tion of it by attachment of immoveable property. - A 


report was made on the application that the number . 


of the suit given in the application was not correct. 
The Court thereupon passed an order that the appli- e 
cation should be returned for amendment. The appli- 
cation, however, was not taken back by ti 
holder and remained on the record and nothing further 
was done in connection with it: 
Held, that the application, although defective, was a 
step-in-aid of execution within the meaning of 
Art. 182 (5) of Sch. I to the Limitation Act and 
was suffifient to keep the decreealive. d Leku Ram 
v. GURDIAL, (1925) A. L R. (L.) 539 à 2696 
: s?’ e , 
m 7 ` |] . 


the decree- ? 
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Lower Burma Town and Village Lands Act 
. (IV of 1898), s. 42, rules framed under, rr. 4, 
43, 44—Permit granted by village headman, effect 
of, whether question of law—Appeal, second, 


The question of the legal effect of a deed which 
can be treated as a document of title or embodies a 
contract or is the foundation of the syit is a question 
of law and can be considered in second appeal. 

The plaiatifi’s title was based on a permit granted 
to His predecessor-in-title by the village headman 
under r. 4 of the Rules’ framed under the Lower 
Burma Town and Village Lands Act: 

Held, that the question of the legal effect of the 
permit was a question of law and could be gone into 
in secbnd appeal. R ABDUL RAHIM ve MAHOMED WA 


| 4 Bur. L. J. 27; (1925) A. I. R. (R.) 255 


Lunacy Act (IVof 1912), s. 82—-Application for 
declaration of unsoundness of mind—Procedure— 


Duty of Court. i 


Where an application is made under s. 82 of the 
‘Lunacy Act to the District Judge for the purpose 
of declaring that a person who has been declared to 
be of unsound mind has*ceased to be of unsound 
mind, and on the materials placed before the District 
Judge there is good reason to believe that the 
unsoundness of mind of the person to whom the 
application relates has ceased, it 1s the duty of the 
District Judge to proceed with the application without 
regard to the effect which the enquiry might have 
upon a matter in dispute in other proceedings pending 
in Court. L PARBATI v. EMPEROR, (1925) A. I wa 


533 


e : 

Madras District Municipalities Act (V of 1920), 
gs. 93, 95—‘“‘Hesidence,” meaning of—Agent for 
collgetion from lands outside Municipality residing 
within Municipal limits -Liability to pay profession 
tax—‘“‘Inside Municipal limits,” scope oy. 


The expression “or any source other than houses oF 
lands inside the Municipal limits” in s. 95 of the 
Madras District Municipalities Act is used in order 
to exempt a person from paying profession tax on 
rentfrom property inside the Municipality, since he 
is already taxed on that under s. 8l; but a person 
residing within the Municipality and drawing income 
from rent of houses outside it is bound to- pay pro- 
fession tax and is not entitled to any exemption. The 
words “inside the Municipal limits” ins. 95 qualify 
the words “houses and lands” and not the word 
$4 . 2," | 

“atan 93 of the Madras District Municipalities 
Act only lays down the qualification for liability to 
tax and has nothing to do with the conditions under 
which the tax becomes payable. g 

`~ The word ‘residence’ in s 95 of the Madras 
District Municipalities Act must be interpreted in 
thesense of personal residence, and a person who 
neither himself personally resides nor maintains a 
residence for himself or his family within a Munici- 
pality, but merely maintains an office for the collection 
of his rent cannot be said to “reside” within the 

{unicipaltty. ; oo 
Oey idee who exercised his profession ih one 
taluk purchased in another taluk a zemin situated 
wholly outside the limits ofa Municipality but main- 
tained within the Municipal limits a resident collection 
‘agent who collected his zemin’s renf for him. He did 

- got, however, himself ever reside or maintago a house 
for the residence of himself or his family within the 


Municipal limigs: 


INDIAN CASES. 


(1925) M. W. N. 600; 26 Cy L. J. 1161 


(1925) A. I. R. (ML) 908 í 


a ee 
- 1925 
Madras District Municipalities Act-concld.- - 


Held, that although the money-lender through his 
agent was in receipt of income within the Munici- 
pality be was not liable to pay profession’ tax 
inasmuch as he did not “reside” within the Municipali- 
tf within the meaning of s. 95 of the Madras District 
Municipalities Act. M VEERAPPA CHETTIAR v. MUNICI- 
PAL GounorL, Parni, (1925) M. W. N. 210; 48 M. L. J. 
428; 21 L. W. 457; (1925) A.I. R. (M.) 607; 48 M. 476 

i 662 


Madras Estates Land Act (Iof 1908). See Privy 
- Councin APPEAL TO aS 196 
S. 3 (11)-~Landlord and tenanti~Kasavargam 
tenant in Tanjore District, house-site occupied by— 
“Pagudi,” whether rent-—Suit to recover “pagudi — 

Jurisdiction of Revenue Court. 

In the absence of a finding that a house-site occipi- 
ed by a kasavargam tenant in the Tanjore District was 
originally raiyati land or was once used for agricultural 
purposes, a payment made by the tenant to the 
landlord in respect of the house which is known as 
“nagudi” is not “rent” within the meaning of s. 3 (11) 
of the Madras Estates Land Act, and a suit by the 
landlord for the recovery of such “pagudi” is- not 
maintainable in the Revenue Courts. 

The mere fact that the tenants have been paying 
illegal cesses or that the landlord was able to exact 


‘something from the tenants for a number of years 


would not give to the landlord the right to collect such . 
cesses. M ARPASWAMI Morruar Rao v. GopaLaswamy 
Cuetry, (1925) A. L R.{M.) 1087 380 


Madras Hereditary Village Offices Act (Ill of 
1895),s.5. See TRANSFER oF PROPERTY Act, ee 
s. 6 55 


Madras High Court Original Side Rules, O. XX, 
r, 11 (I)—Practice—Original Side—Under-chapter 
suit—-Decree by Deputy Registrar—Stay of execu- 
tion, unconditional, whether can be granted. 
Where under the Madras Original Side Rules, a 

decree is passed by the Deputy Registrar in an under- 

chapter suit, it is not right for a Judge to stay exect- 
tion of the decre2 unconditionally, or by imposing 
simply acondition as to giving security for a small 
amount for the defendant's appearance. 

The fact that the defendant's property is tied up 

may be a ground fora conditional stay. but is got a 

ground for an unconditional stay. M P. SUNDARAM 

MUDALIAR v. C. Muturswamr PiLLAI,.21 L. W. 635: 

439 


Madras Panchayat Courts Act (H of 1920), 
S. 76—Penal Code (Act XLV of 1860), s. 426— 
Conviction by Panchayat—Mischief—Value of pro- 
perty damaged not mentioned in judgment. < 
Under s.76 of the Madras Panchayat Courts Act 

a Panchayat Court is empowered to try, among other 

offences, one under s. 426, Penal Code, when the 

loss or damage caused thereby does not exceed 

Rs. 10, and under thegsame section, the Court is 


bound to mention the amount of loss or damage 


caused by mischief. . 
Where the judgment of a Panchayat Court 
convicting a person of an offence under s. 426 of 
the Penal Code, does not mention the value of the 
amount of loss or damage hy mischief alleged to have 
been caused by “the accused, the judgment is liable 
to be set aside by the High C@prt in the efemise 


_of its poweys of supewintendence under s. 107.of the ` 


Government of Indja Act. M MUNIGADU v. EMPEROR, 


* 591 
A . ° 


$ 


: | Vol.:98| 
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Master and Servant—Contract gf - service~—Pro- 
mise to pay money for passage—Passage not actually 
. booked— Passage money, whether can be claimed— Con- 
struction of document. 
An agreement of service contained a promise by 


-the defendant to pay the plaintiff money to*pay his 


payment of wages. 


passage to some destination outside Burma to be 
determined by himself. Plaintiff demanded from thf 
defendant a sum of money sufficient to pay his passage 
to the United Kingdom. Defendant contended that 
he was liable to pay the amount only for a passage 
actually taken by the plaintiff and that the plaintiff 
was nob entitled to claim passage money without 
actually taking a passage: 

Held, that under the agreement the plaintiff was 
entitled to claim the passage money irrespective of 
the fact whether he actually took a passage or not. B 
OPPENHEIMER & Co. v. H. Loxa, 2 Bur. L. J. 291; 
(1924) A. I. R. (R.) 112 l 198 
m Discontinuance of service—Dismissal—Servant, 

whether entitled to wages. 

When a servant, whose wages are due periodically, 
so conducts himself that the masteris justified in 
discharging him without notice, he is not entitled to 
be paid any wages for that portion of time during 
which he has served since the last payment of wages. 

The contract is that the servant should perform his 
part of the contract for the whole period for which 
wages are paid and if he fails to perform his 
part of the contract or is rightfully discharged at any 
intervening period between the dates when his wages 
are due, he can recover nothing for the broken period 
of service. A BHAKTHA SHIROMANI v. SETAL Natu, 23 A 





L. J. 682; L. R.6 A. 529 Civ.; (1925) A. L R. (A: ae 
- Wrongful discontinuation of service— 


Damages, liability of servant to pay. 

Ordinarily if a servant leaves his employment 
without notice, he cannot draw wages for that portion 
of time which he has served since the last periodical 
There is no authority; however 
for the proposition that a servant is liable to be 
muleted in damages for the loss caused to his master 
by his leaving his employ without notice. R MAUNG 
Aune Tua v. Maune Ba Tuan, 4 Bur. L. J. 72; (1925) 
A. L R. (R.) 246 : 612 
Minor—Alienation of minor's property by unauthorised 

person—Suit by minor to recover property-——Refund, 

whether can be directed—Discretion of Court—Hindu 

_Lau®&Guardianship-—Step-mother, position of. 

When an alienation which a minor seeks to avoid 
on coming ofage has been made by some one who was 
prima facie entitled to bind the minor, he is bound 
to refund the purchase-money when his estate has 
benefited by it, or to hold the property charged with 
the amount of the debt from which it has been 
freed by the sale. 

Under the Hindu Law the step-mother is not a 
person prima facie entitled to bind her minor step- 
son's estate. A transaction by her with respect to 
the minor's property is not voidable but void. 

Where a minor seeks to recqyer property alienated 
by an unauthorised persen, the Court has .a discre- 
tion to direct that the minor should refund that 
portion of she consideration for the alienation by 
which his estate or himself had benefited. B 
LIMBAJI Raysr Hasare v. Rant Rava HAJARE, 27 Bom 
L. R. 631; 49 B. 576; (1925) A. I. R. (B.) 499 643 
Compromise entered into. by guardian, whe- 
therdinding on ming—Sanction of Court—Concéal- 
ment of material facts. See O. P. Œ, 1908, Or XXX, 
RT ; oo ° 804 
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See ALso O. P. C., 1908 ° 866 
See ALSO TRANSFER OF PROPERTY Act, 1882 866 
lquitable—Record of transagtion—Registra- 
tion, whether necessary. See REGISTRATION ACT, 
1908, s. 17 : 866 
Occupancy and fixed rate tenancies, mortgage 
of—Morigagee iy possession of occupancy holdings— 
Suit to recover possession of fixed rate holdings and 
in alternative for proportionate amount «of mort- 

gage money, whether maintainable. . Di 
Defendants executed a mortgage of occupancy and 
fixed rate holdings in favour of the plaintiff. Plaintiff 
brought a suit in which he stated that he was. in 
possession of the occupancy holdings but that he had 
been dispossessed ẹfrom the fixed rate holdings’ and 


—_— 





prayed for recovery of possession of the latter and in - 


the alternative for recovery of a proportionate amount 
of the mortgage-money : 


Held, (1) that the mortgage of the occupancy hold- e 


ings was illegal ; l 

(2) that inasmuch as the plaintif was in possession 
of the occupancy holdings which were not transferable 
and wanted to recover possession of the remaining 
lands, his suit could not be decreed, as 48 do so would 
be to enforce the entire mortgage a part of which was 
illegal ; - 

(3) that the plaintiff was not entitled to a decree for 
a proportionate amount of the mortgage-money 
inasmuch as the result of such decree would be to 
split up the mortgage-money which was one single 
consideration for the transfer, it being impossible for 
the Court to say how much of the entire consideration. 
was intended to be for the occupancy lands and how 
much for the fixed rate tenancits, A Sitan Rarv. RAM 
KHELAWAN PANDEY, 23 A. L. J. 521; (1925) A. L R. 
(AJ) 543; L. R. 6 A. 183 Rev.; 47 A. 780 431 
— Prior and subsequent mortgagees—Dacree 

obtained by subsequent mortgagee subject to prior 

mortgage—Subsequent {decree obtained by prior mort- 
gagee—Auction-purchasers—-Priority--Prior mort- 
gage paid off by subsequent mortgagee, effect of— 

Intention of parties. 

The question whether a mortgage which has been 
paid off is to be considered as extinguished or kept 
alive for the benefit of the person who makes the 
payment, is a question of intention; but every one is 
presumed to intend that which is manifestly for his 
benefit. 

Certain property was mortgaged to H and the same 
property along with some other property was subse 
quently mortgaged to P. Later on the property com- 
prised inthe second mortgage-deed was mortgaged 
to N along withsome other property and a portion of 
the consideration was left with N to enable him to 
pay off H. H was not paid by N and consequently 
instituted a suit to enforce his security against the 
mortgagors. In this suit P was also impleaded as a 
defendant. In the meantime P had also instituted 
a suit to enforce his mortgage and obtained a 
decree subject to the prior mortgage of H. In execu- 
tion of this decree the property was sold and pur- 
chased by the plaintifs. In the suit instituted by H, 
the heirs of H after his death assigned the security 
in favour of the defendant for valuable consideration, 
Defendant obtained a preliminary decree which gave 
P tne right to redeem his mortgage. P did not choose 
to exercise his right of redemption anda final decree 
was passed in favoue of the defendant who brought 
the property to sale and purchased it himself. There. 





upon. the plaihtifis brought a suit for a d&claration® ° 
that they were entitled to priority over the defendant; . 


+$ 


* 


* 
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Held, that the plaifitiffs having purchased the pro- 
perty with complete notice of the prior mortgage in 
favour of H, they could not claim prioriey over the 
defendant who was the representative of H. Pat 
Gauri SHANKAR v. BAHADUR SINGH, 6 P. L. T. 385; 
(1925, A. I. R. (Pat.) 605 à 340 


, proof of—Oral evidence, conflicting —Docu- 
mentary evidence and, circumstances, consideration 


of. > 

In this case the “question for determination 
before their Lordships was as to whether a mort- 
gage had been effected by the defendents in favour 
of the plaintiffs. The oral, evidence produced by 
and “their Lordships 
intamated that it would be most unsafe to rely upon 
the statements of the witnesses on either side. From 
elite documentary evidence and the circumstances of 
the case, however, their Lordships came to the conclu- 
sion that the mortgage had been established. PC 
ADAPPA V, GANDAPPA BHaRMAGOUDA Desar, (1925) A. I. R. 
(P. C.) 114 188 


Redemption — Improvements — Consent of 
mortgagor, absence of, effect of. 
A mortgagee cannot be permitted to improve a mort- 


` gagor out of his estate. 


A mortgagee of a kachcha structure is not entitled 
to convert the structure into a pucca building without 
the consent of the mortgagor. Where a mortgagee 
makes such improvements without the consent of the 
mortgagor, he cannot claim the value of the improve- 
ments at the time of redemption. O GAURI SHANKAR v. 
BADRI Natu 474 
Redemption sutt—Morigagee, whether can set 

up interest of third party—Estoppel. ‘ 

Ina suit for redemption it is not open to the mort- 
gagee tó say that at the time when the mortgage was 
made any one, other than the mortgagor, had also an 
interest in the mortgaged property. Heis estopped 
from setting up the interest of a third party in answer 
to a suit for redemption. So long as he has not hand- 
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edgover possession of the mortgaged property to the | 


mortgagor or his representatives, itis not open to 
him to seb up the interest of a third party. A Rasa 
Ras DHARDUBE v. JADUNANDAN DHAR Dupe, L. R. 6 A. 
196 Rev. i 539 
Redemption —Usufruct appropriated towards 

interest on portion of mortgage-money—Interest pay- 
.able on balance--Period fixed for redemption— 

Clog on equity of redemption. 

One of the conditions of a mortgage was that the 
usufruct of the property would be appropriated 
towards the interest on two-thirds of the principal 
amount at the rate of 12 per cent. per annum. The 
remaining one-third of the mortgage-money was to 
carry interest ab the same rate which was payable 
by the mortgagor tothe mortgagee year after year. 
In the event of default in the payment of interest 
the mortgagee was entitled to compound interest at 
the same rate and the mortgage was made irredeem- 
able for a period of 25 years: 

Held, ¢hat having regard to all the provisions of 


, the mortgage-deed the postponement of the right of 


redemption for a period of 25 years wasa clog on 
the equity of redemption and that the mortgagor or 
his successor-in-interest was entitled tobe relieved 
of it. O Raza MOHAMMAD Kuan v.€Ram Lar KALWAR, 

O. L. J. 222; 2 O. W. N. 215; (1925) A. L R. (O.) 406 
b. 201 


m Redemption—Waste by mortgagee, question of, 
5 |) . 


nd ' e @ 


ga 
Mortgage—conqd. ae 


determination of—Restitutton—Separate suit, whe- 
A lies—Civil Procedure Code (Act V of 1908), 
s. 144. 


4 


The qîestion of the liability of a mortgagee ina ` 


redemption suit for alleged waste committed by him 
while he was in possession of the mortgaged property 
must be settled at the time of the preparation of the 
decree for redemption. After the final decree in the 
suit has been passed, the question cannot be gone into 
in-an application under s. 144 of the ©. P. C. Nor 
does a separate suit lie for the recovery of the 
amount of-the alleged waste from the ‘mortgagee. 
O MOHAMMAD SHERKHAN V. BISHESHUR DayaL, (1925) A. 
I. R. (O.) 654 . 529 


Motor Vehicles Act (Vill of 1914), s. 5. See PENAL 
Cops, 1860, s. 279 998 

s. 16—Rules framed under Act, v. 19-~Motor 

vehicle plying for hire—Rules.for imposing tax not 

framed— Tax, whether can be imposed. 

Rule 19 of the rules framed under the Motor Vehi-. 





cles Act was passed for the protection of the roads . 


and it was not intended that a prohibition under 
this rule should distinguish between private vehicles . 
and vehicles plying for hire. Where no rules have 
been framed under the Act to enable a Municipality 
to impose a tax on motor vehicles plying for hire, 
the Municipality cannot take advantage of r. 19 to 
impose the tax. C SupHamoy Das v. CHAIRMAN 


KRISHNANAGAR MUNICIPALITY, 41 C. L. J. 566; (1925) A. ° 
1045 


I. R. (O0) 1026? 26 Or. ku. J? 1269 


"Muhammadan Law—Custom—-Mughals Barlas of . 


Qadian, District Gurdaspur, whether follow custom. 

The fact that in matters of succession a party~ 
follows custom does not necessarily show that it 
follows the same rule as regards alienations as well. 

In matters of alienation the Mughals Barlas of 
Qadian in the Gurdaspur District are governed by 
Muhammadan Law. L Hussain SHAH v. GUL MOHAN- 
MAD, 6 L. 140; (1925) A. I. R. (L.) 420 816 


Divorce—Deed of divorce not signed in 
presence of wife, validity of—-Single pronouncement, 
whether irrevocable—Acknowledgment of divorce 
obtained by compulsion, whether binding. 

Under the Muhammadan Law a deed of divorce is 
not defective merely because itis not signed in the 
presence of the wife. e 

When the language of a deed of divorce clearly 
indicates that the intention is to make an irrevocable 
divorce, it is not necessary that the deed should con- 
tain three pronouncements of divorce. 

A deed containing an acknowledgment of a divorce 
having taken place, as distinct from a pronouncement 
of the divorce itself, 6btained under compulsion is not 


binding on the husband. Such an acknowledgment is - 


wholly ineffective if itis proved that it was in fact 
untrue. A Nur Brsiv. ALI AHMAD, L. R. 6 A. 329 
Civ.; (1925) A. I. R. (AJ) 550 408 


— Hanafi Schgol—Imam Abu Yusuf and 
Imam Muhammad, priority between. 
Where Hanafi Law is applicable, decisions, in 

India are primarily. given according to the tenets of 

Imam Abu Yusuf and not according to those of 

Imam Muhammad. R Ma E Katyn v. Maune Sern, 2 

R. 495; (1925) A, I. R. (R.) 71 167 

——-—- Marrlage—Acknowkedgment of legitimacy 
-Presumption of marriage, ween avatlables e 
Under #the Muh@mmadan Law it is only where 





direct proof of marriage is not available that indirect 
ees / 4 
* © 6 
+ 
. © 


a 
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proof of marriage by way of acknowledgment of a son 
is allowed to take the place of direct proof. Where 
direct proof is available to establish that a marriage 
‘between the parents was impossible or woutd have 
been invalid, no question of presumption of marriage 
ca‘account ofan alleged acknowledgment can arise. 
A MOHAMMAD SHAFIG ULLAH Kuan v. NUHULLAH KHAN, 
L. R.G A. 505 Civ.; 23 A, L.J 917 


; Marrlage—Alinor parties—Contract, nature 
of. l 

‘In a case of marriage between Muhammadans the 
real contracting parties are the husband and the wife 
and under their personal law they are entitled to 
enter into a contract of marriage even before they 
have become majors under that law; and the contracts 
of such minors are entered into through their 
guardians specified by their personal law. Those 
contracts are as good as those entered into by the 
minor himself or herself for the purpose of creating 
rights. and obligations. C Fazara Kuatun BIBI v. 
Marion RAHAMAN 748 


Shia Law-——Pre-emption, right of, when 
arises—Properties never held jointly, effect of— 
Right of way, joint—Co-sharers, more than two, 
effect of. . 

The right of pre-emption under the Shia Law is of a 
much more restricted character than that allowed 
under the Hanafi Law. According to the Shia Law 
shufa isthe legal title of one partner (sharik) in the 
joint property to the share of another partner (sharik)’ 
therein in the event of its transfer by sale, and a right 
of pre-emption can only be claimed under that law by 
a person who isa partner of a share in the joint and 
undivided property. 

Under that law there can be no right of pre-emption 
except in relation to property which is held jointly or 
which wasat one time held jointly and has been 
divided off while the roads and rivulets passing 
through them continue to be held in joint proprietary 
right andthe proprietary right. in such roads and 
rivulets is included ‘in! the sale. 

Where the properties have not been held jointly at 
any time, there can be no right of pre-emption because 
there never was any original partnership in respect of 
the properties to permit of a right of way being treated 
as a residuum of that joint right. If any right of way 
is enjoyed jointly by the owners of the properties, it 
is only a subsidiary or beneficial right appertaining to 
each property but nota right flowing out of the. 
joint natara of the properties held by each. 

Upon a sale of property by a Shia Muhammadan no 
right of pre-emption arises, where there are more 
than two co-sharers in sush property. A Husain 
BAKSH v. M. Manruzun Hae, 23 A. la. J.617, (1925) A. 
I. R. (A.) 559; L. R. 6 A. 513 Civ. 972 

Wakf—Mutwalli—Wakf, whether can be 
created orally—Mutwalli, appointment of—Obdject, 
declaration of—Presumption—Reservation of power 
to alter rules, validity of—Igfe-interest, reservation 
of-—Invaiid clause, effeet of —Breach of trust. 
Under the Muhammadan Law a verbal wakf is 

permissiblee The “mere declaration’ of the owner 
that he dedicates the property, or has already 
dedicated it, is enough to divest his proprietary right 
therein. Thenceforth it is absolutgly inalienable 
and uninheritable. . 

The wakif need appoint xo mutwalli. In #the 
absence of any appointment he is*presumed himself 
to be the mutwallt, Nor is it necessary for the wakif 
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Muhammadan Law—coneld, 
to declare his object. This will* be assumed to be 
for religion and charity. < 
Thereservētion of the wakif’s lifefinterest in the 
property does not clash with the conception , of a 
valid wakf, provided the corpus of the property is, 
there and then, definitely and finally appropriated 
to the intended purpose, i.e, to the service of God. 
It is open to the wakif to reserve to himself, as 
mutwallt, she power to make such alterations in ‘the 


rules etc. of the grant as may þe necessary to meet’ 


any new,or changed circumstances, or conditions. 
. The presence of invalid clauses ina wakfnamah 
does not vitiate the wakf. The only result is that 
the offending clanggs are invalid. : 
Where a wakf has been validly constituted and 
perfected by a wakfnamah, the mere fact that fhe 
wakif, as mutwalli, has committed breaches of trust 


in regard tothe income of the property would note 


invalidate the wakf. R Ma E Kun v. Maune Sern, 2 
R. 495; (1925) A. I. R. (R,) 71 


———-—— Wakf—Takia, whether valid object of wakf. 
The fact that in matters of Succesgion a party 

follows custom does not “necessarily show that it 

follows the same rule as regards alienations as well. 

In matters of alienation the Mughals Barlas of 
Qadian in the Gurdaspur District are governed by 
Muhammadan Law and not by custom. 

The literal meaning of the word takia “is resting 
place.” In common parlance a takia means the 
resting place ofa fakir. The word “fakir” does not 
meana “beggar” as iscommonly understood, bêt it 
means a “holy person” who hasgelinquished the world 


- and devotes his time to imparting religious instruc- 


tions to his disciples and others. The takia ia the 
place where he usually resides and imparts such 
instructions. $ 

A takia is an institution recognised by law and a 
grant of endowment toa takia is as valid a wakf as 
one made toa khankah, a dargah or a mosque, 


Takia Kamaldinwala in Qadian in the Gurdaspur’ 


District isa religious or quasi-religious institution 
and is a valid object of wakf according to Muhafh- 
madan Law. L Husain Sau v. Gut MUHAMMAD, 6 L. 
140; (1925) A. I. R. (L.) 420 816 





heirs, validity of—Consent of heirs. 

Under the Muhammadan Law a testator can dis- 
pose of one-third of his property by Will in favour of 
strangers. He can dispose of more only if the heirs 
consent. As against the heirs themselves he is pro- 
hibited from leavinga legacy to one particular heir 
and thus enlarging the share of that heir, unless the 
other heirs consent. In each case the consent of the 
other heirs must be given after the death of the 
testator, and all the heirs must consent in order to 
make the bequest or legacy valid. R Manna ABU 
Bucker v. Bes Bre, 4 Bur. L. J, 73; (1935) A. I. R. (R3 
236 614 


Negotlable Instruments Act (XXVI of 1881), ss. 
26, 27, 28—Promissory note, suit on—Person whose 
name does not appear on note, whether liable 
---Debt borrowed by manager of joint Hindu family 
—Members of family, liability of—Hindu Law— 
Joint family--Partition—Guasdian of minor co- 
parcener, appointinent of, effect of. 


The appointment of a guardian of the property of a 


minor member of a joint Hindu family» does nos ° 
operate automatically as a disruption of the familye- 
2 
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Will—Legacy in favour of one of ‘several | 
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` elder brother. 


“Act. 
Ri (La) 477; 26 Or. L, J, 1268 
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It is of the utmosé importance that the name of a 
person or a firm to be charged upon a negotiable docu- 
ment should be clearly stated on the fage or on the 
back .of the document., It is contrary to all 
established rules that in an action on a Bill of 
Exchange or a promissory note against a person 
whose name properly appears as party to the instru- 
ment it should be open either by way of claim or 
defehce to.show that* the signatory wasan reality 
acting fór an undiscloged principal. Therefore, where 
a person is to be bound by a negotiable instrument 
made by his agent on his behalf his name must 
appear upon the instrument as a person to be bound 
thereby. e 

The members of a joint Hindu family whose names 
do not appear upon a promissory note cannot be 
made liable on it merely because the note is signed 


eby a person who isthe karta of the joint family. 


The karta of a joint Hindu family hag the same 
authority to acknowledge a debt on behalf of the 
family ashe has to incur it and the acknowledgment 
need not be expressed as having been made in his 
capacity of karia. . 4 

Ina suit to recover the amount of a promissory 
note signed by the karta of. a joint Hindu family it is 
oper to the plaintiff to claim on an alternative cause 


- of action that the money was borrowed by the karta 


for the benefit of the family and that the other 
members of the family are liable for re-payment of 
the money. 

Inesuch a case an oral agreement by the karta to 
support the alternative cause of action may be proved 
inasmuch as the agreerfent being not reduced to writ- 
ing s. 91 of the Evidence Act has no application to 
such acase. ,G Hari Monan GHOSE V, Sourzenpra Natu 
Mirwer, 41 0. L. J. 585 oe 1025 


S. 76 (d)--Hundi, suit on—Non-presentment 
—Damage to drawer, absence of—-Burden of proof. 
The burden lies heavily on a person suing on the 

basis of a hundito prove that the drawer could not 
have suffered any damage owing to. non-presentment 
ofthe hundi for payment. It will only be held in 
very exceptional circumstances that the drawer. could 
not have suffered any damage owing to non-present- 
ment. A BHIKKI MAL v. RAGHUBIR Sines, L. R. 6 A. 
500 Oiv.; 23 A. L. J. 861 r 915 


Notice—Registration, whether amounts to notice— 
Mortgage—Sub-mortgage, registration of-—-Notice to 
mortgagor. 

_ A registration of a subsequent transaction affecting 

immoveable property is no notice to persons who 

were parties to earlier transactions affecting such 

property. A PRABHULAL V. Onatrer, L. R. 6 A. 344 

Civ.; (1925) A. 1. R.-(A.) 557 398 


Opium Act (1 of 1878), s. 9 (¢)—ZIllegal posses- 
' sion of opium—Shop owned by two brothers jointly 
—Presumption. 


' Two brothers were joint owners of a shop in which 
opium was sold, the license being in the name of the 
After the expiry of the license a 
quantity of opium was found in the shop: 

Held, that the presumption may safely be made 
that the possession “of opium was that of the elder 
brother and that the younger brother was not, there- 
fore, guilty of an offence under s. 9 (e) of the Opium 
L Nanp Lar v. Emperor, 6 L. 311;*(1925) ‘cue 
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. Oudh GIvII Coyifts Act (XIII of 1879), s 18— 


- Forum of appeal—Execution of decree—Re-sale. f 
Where an order directing a defaulting auction-pur- 
chaser to make good the loss occurring on the re-sale of 
property is made in the course of the execution of a 
decree assed ina suit of the value of more than: 
Rs. 5,000, an appeal against the order lies under s. 18 
of the Oudh Civil Courts Act to the Judicial Commis- e 
sioner and not to the District Judge, irrespective of 
the amount which the auction-purchaser is directed 
to pay. O Ananu v. MOHAMMAD ĐAJJAD Att Kuan, 12 
O. L. J. 261; 20. W. N. 212; (1925) A. L R. (O) 397; 
28 O. O. 327 ' 431 


Oudh Civil Digest, Para. 272 (V)—Fee, whether 
covers execution proceedings. 

The intention of the rule contained in para. 272 (v) 
ofthe Oudh Civil Digest is that the fee fixed for 
the case should cover execution proceedings also, 
whether an objection is filed by the judgment-debtor 
or not. O Swamr Daya v. Magsoop HUSEN 141 


Oudh Estates Act (i of 1869), ss. 8, 10, 23— 
Taluqdari and non-talugdari estate—Owner buying 
property with income—Subsequently, acquired pro- 
perty, character of. 


Where an absolute owner of certain taluqdari as 
well as non-talugdart properties buys more property 
with his income from both sources, which incomes . 
are completely commingled, the subsequently pur- 
chased properiy does not acquire the character and 
status of a talugdari estate and the succession to this 
property is geverned hy the ordinary rules of inherit- 
ance. A Har BAKSH SINGH v, DAL BAHADUR Sinau, 22 
A. L. J. 1079; (1925) A. I. R. CA.) 155; 47 A. 186 255 


Oudh Laws Act (XVIII of 1876), ss. 9, 10—Pre- 
emption-——Co-sharer, meaning of—Notice—“ Person 
concerned,” meaning of—Foreclosure of property be- 
longing to joint Hindu family—Member of family 
not party to suit, whether can pre-empt. 

Per Daniels, J. C., and Ashworth, A. J. C. (Dalal, 
A.J. C. dissenting):—A member of a Hindu joint 
family does not acquire a right of pre-emption by 
reason of a decree for foreclosure of joint family 
property in which he himself is a co-parcener. 

Per Daniels, J. C.—No one can pre-empta sale or 
foreclosure of his own property. Whatever other 
property a man may hold he cannot thereby obtain a 
right to pre-empt a sale or foreclosure by which his 
own interest in the property is transferred. A Gerson, 
cannot successively occupy the position of vendor 
and pre-emptor in respect of the same transaction. 

The word “co-sharer” in s. 9 of the Oudh Laws 
Act is used with reference to the ordinary constitu- 
tion of a village proprietary community where there 
has been no partition. In such a community the 
co-proprietors are owners of fractional shares out of the 
entire proprietary right and are entitled to a pro- 
portion of the total assets according to the shares 
recorded “in the khewat. But a co-sharer must be 
some one distinct from the person whose share is 
foreclosed. A man cannot be a co-sharer with himself, 

A co-sharer cannot Pre-empt if he denies the title 
of the person who has sold the property. 

By s. 10 of the Oudh Laws Act notige is tô be 
given to the “persons concerned,” that is, to the 

ersons who are entitled to a right of pre-emption 

i reason of the sale. Therefore, the question whe- 

ther a person i$ entitled to notice depends on whether 

he has a right of pre-emption gor te 

Per Asgworth, Aa J. C-~An Undivided member of 
a joint Hindu family cannot, apart from the other”. 

` ; š , o é 
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Ouch Laws Act—eonold, ‘ Oudh Rent Act—coneld. E 


members of the family, unless he represents the whole ————~ S.127—Ejectment suit—Trespasser—Arrear, 
family as karta, claim to: be a co-sharer within the of rent, whether can be claimed. i 
meaning of s. 9 of the Oudh Laws Act. Such an A person entitled to eject another person whoisa » 
individual member cannot be permitted t® claim in « trespasser in a holding cap claim under s. 127 of the 
the case of a sale of joint family property that he is” Oudh Rent Act arrears of rent from such person, as if 
* other than,a vendor or co-vendor of the propesty. he were his tenapt, and sucha claim is not inconsist- 
The expregsion “co-sharer” in s. 9 of the Oudh ent with the position that the defendant is otherwise 


* 


° Laws Act means a juristic person and not merely an merely a trespasser. O Laommr NARAIN ve Ramanusa 
individual who collectively with other individuals SINGH e o y i Ei “536 
constitutes a single juristic person, . p j | . sp . 

Sa a ales : : ardanashin Lady, trans&ctions with—Ratifica- 
. No individual member of a joint Hindu family can tion of transaction——Ageney, proof of. 


claim to be a co-sharer on the basis of joint family io . 
p ! Where a deed’ is executed by a pardanashin lad 
Toper win I, pees he S nea sed tat ak oT ' there Aai be evidence of dkar EENEN by har 
© can claim to be'a co-sharer by virtue of that Sf what liabilities she is taking and what is being 


separate property and in the latter capacity he would given her : $ 
i agen Large an ad m en b of which Similarly, in the case of the ratification of a trans- 
J Y. POTE action entered into by the agent ofa pardanashig 


Where one or more of the members of'a joint . 
Hindu family are recorded in the village papers as a be proved that she had full knowledge 
co-sharers, the other members not so recorded should Any person seeking to bind a pardanashin lady by 
_ be held, by reason of their omission to get their th fot h i t give Stret: fof such 
names also recorded to receive notices on behalf of siesta ecole eae tae ote nenen EO a ang 
the whole family under s. 10 of the Oudh Laws 28107. C Taru ee a Dasr TA BENG NATH MIA, 
Act. 41 C. L. J. 213; 29 C. W. N. 597; (19259 A. I. R. (C.) 866’ 
Per Dalal, A. J. C—Where a foreclosure decree is i 363 
passed against joint family property behind the back Parties—Easement — Declaratory suiti Necéssary 
of some of the members of the family, without their parties. i 
being made parties to the suit and without notice to In a suitfor declaration of an easement, servient 
* them, any one of such members would have a right owners who are not in possession and who have done 
to pre-empt the, foreclosurt. , . nothing in the way -of giving a cause of aétion to the. 
Ins.10 of the Oudh Laws Act there is no mention plaintif are not necessary parties.. © Upenprs NATH 
of a constructive notice. Every co-sharer is entitled gosu v. BHUSHAN SAHANA 970 
separately to a notice or the procedure should be ; , ; i 
adopted of sticking it up on the chaupal or other Easement, suit on—Servient qwner, who is. 
public places of the village in which the property is In a suit for the removal of an obstruction to an 
easement, the servient owners against whom nogrelief 


situated. ; 
The right of pre-emption is giveh even to amember is sought are not necessary parties. 
. ‘Servient owner’ for the purpose of a suit on an 


of the village community and it does:not stand : L 

to reason that the law desired to deprive of the easement is the owner who has raised objection to 

right of pre-emption co-sharers who were, owners of plaintifs claim, against whom there is a cause of 
action, and does not refer to the owners of all the 


- property other than the property sold or foreclosed : 
simply on the ground that they happened to havea tenements subject to the easement. G Buora NATH 
664. 


share seve vended or foreclosed property. O Gaza- MONDALv. MOHESH CHANDRA BERA j 
DHAR v. Lau BEHARI, 12 O. L.J. 202; 2 O. W. N. 264: partition—Im de by ci — 

i Era ) —Improvements made by cp-sharer—Con- 
(1925) A. L R. (0) 352; 28 O. O. 139 879 | tribution, right of-—Consent of co-sharers, whether 


Oudh Rent Act (| of 1923), s. 17 (3)—Landlord a 
ang tenant-—-Payment in addition to rent, whether can To entitle a tenant-in-common to an allowance on a 
be claimed through Court. partition in equity for the improvements made by 


' him on the premises it is not necessary for him to 
ae ee show the assent of his co-tenants to such improve- 


_ Jays down is that if a landlord recovers a sum from a‘ : i : hei 
‘tenant in addition tothe rent, the sum recovered en gees PA RSN ae personae ae eee pan 
À would be considered j h Share ol the expense; nor ary 4 L to: 
| | as a payment illegally, enforced show a previous request to them to join in the im- 


`N 


and can be claimed back by the tenant. This does : 

not mear that prior to the addition of cl. (3) tos. 17, provements and their refusal. oon good faith 

a landlord was entitled to recover through Court any required in such a case is that the improvements 

sum in excess ofthe rent due. A demand for sucha Should have been made honestly for the purpose of 

payment was illegal before the addition of cl. (3) to proving the. property and not for the purpose of 

5. 17 and is illegal even after such addition and embarrassing the co-tenants’ or encumbering) their 
estate or hindering partition. : 


cannot be enforced in a Court & Law. O Manowar LAL T : 

= v. Rast RATTAN PATHAK, 20. W. N. 439; L. R. 6 A. (0) Where, however, one joint tenant or tenant-in-com- 
.91;41925) A. L R. (O.) 434; 12 O. L. J. 561 538 mon covers the whole of the estate with waluable | 

oe oe i eee improvements so that it is impossible for his co-tenants 


——_—— s. 119— Civil’ Procedure Code (Act V of to obtain their shares of the estate without including 


` 1908), ss. 100, 101—Appeal, second, whether lies on a part of the improvements so made, the tenant making 
° question of fact. the improvements jrould not be entitled to com- 


Under s. 119 of the Oadh Rent Act a second appeal pensation therefor @otwithstanding that he may have 
will fio® lie to the Itistrict Judge on grounds other .added greatly tothe value of the land, inasmuch as 


than those mentioned in s. 100, O. F, C. O Tirryawan it would be the improver’s own folly to extend hig 9 

DATE PANDE v, Ram PIARS s | 65 own improvemehts overthe whole estate. -Tt would 

y A | | | { 6 , ; a i = 
d ° 
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be unjust to permit co-tenant at his pleasure to 
charge another tenant with the cost of improvements 
_he may not hate désired. In such a case the im- 
prover stands as a mere volunteer and carfhot, without 
“the consent of his co-tenaats, lay the foundation for 
-charging him with improvements. 
_ Where a co-tenant is charged With the cost of 
_improvements made by another co-tenant, the charge 
. will not be for the prica of the improvements but only 
with his proportion of the amount which &t the time 
‘ofthe partition the iftprovements add to the value 
of the premises. From this.amount he will also be 
“entitled to deduct.any sum in respect of .which he 
-may shave a just claim for use and occupation - of 
‘his share ofthe property enjoyed® by- the co-tenant 
making the improvements. A SHlAM Larv. RADHA 
“Barrann, L.-R.6 A. 547 Civ.; 23 A. L.J. 950 822 


partition Sult—Preliminary and final decrees— 
Mesne profits, omission to award—A ppeal—~Review-— 
Inherent,power of Court, exercise of—Civil Proce- 
dure Code (Act V of 1908), s. 151. 


‘Where ina preliminary ,aecres for partition, no 
relief was given*in respect of mesne profits, the mere 
omission to refer to the relief cannot make the decree 


„A preliminary decree in respect of that relief. The 


omission must be deemed to be a refusal of the relief, 


¿whether it was done intentionally or accidentally, and 


„it is open to the plaintiff to apply for areview of this 
decree, or to appeal against it. 
Where there is no appeal against such a decree and 


:& petition for review is dismissed it is not competent, 


to the plaintiff to invokg the inherent jurisdiction of 
the Court under-s, 151, O. P. O. 
An order on an application to pass a further decree 


-for-mesne profits in respect of properties awarded in 


a preliminary decree for partition must be treated as 
a decree and an appeal.will lie therefrom. M VERRAPPA 


 IKOUNDAN v. VEERAPPA Koonpan, 48 M. L. J. 512; (1925) 
_ 94 
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“Partnership--Death of one partner~-Suit by sur- 


= 


wiving partner. against legal representatives of deceas- 
ed partner-—Claim for specific items, maintainability 
ee final, whether must be taken—Proce- 
dure, 


Inasuit by certain partners against the legal 
_ representatives of a deceased partner for recovery of 
„certain specific items due from the deceased to the 
, partnership: 

Held, that the defendants, who had no personal 


‘property. 


therewith, an action is maintainable, provided no 
injustice -is caused ‘by .dealing with the claim 
separately. M Rasraswamy Pirar v. V. R.M. K. 
MUTHU 
R. (M.) 737; (1925) M. W. N. 497 


Part performance, doctrine of, applicability of» 
Unregistered agreement for consideration transfer? 
ring property~-Transferee put in possession—Suit 
by transferor to recover possession of property, whe- 
ther maintainable. i> 
In consideration of defendant giving up her claim 

to certain properties in the possession of the plaintiff, 
the latter executed an unregistered agreement in 
favour of the former giving her the land in dispute 
and put her in possession of it. Some years after- 
wards plaintiff filed a suit to recover possession of the 
property from the defendant : 

Held, that the doctrine of part performance applied 
and that the plaintiff was not entitled to recover the 
M AVvUGADDI. JOGAMMA V. LALIAN POTHANNA, 
48M -L. J. 287; (1925) M. W. N. 159; (1925) A. TR. 
(AM) 763 l À ~> 903 


PenalCode (Act XLV of 1860),.ss. 24, 120-B, 
409—"Dishonestly”, meaning of. 
The word ‘dishonestly” as defined in s. 24 of the 


‘Penal Code does not necessarily imply wrongful gain 


to the accused himself. OF. S. Hay v. Emprror,.2 O. 
W. N. 469; (1925) A. I. R. (0.) 469; 28 O. C. 230; 26 Cr. 
L. J. 1217 833 

ss..34, 325. ftiempt to abduct by persons 


armed with dangerous weapons—Grievous hurt caused | 


io persons resisting attempt—Common liability of 

accused, 

Accused, four in -number, joined together to for- 
cibly carry off a-girl while she was sleeping in her 
own house and proceeded to do so armed with dangs 


‘and chhavis, and in the course of the attempt to carry 


off the girl grievous hurt was caused to the friends 
and relatives of the girl: 

Held, that it must be assumed that all the accused 
had the knowledge that in the attempt to carry off 
the girlit might be necessary to use the dangs and 


‘ chhavis that they were armed with, and that, the use 


knowledge of the transactions were entitled to have - 


all. the questions.at issue determined bya taking of 
. accounts. inasmuch asit was impossible.to do justice 
to all-the- parties without taking a final account of the 
‘partnership, and that a suit for the recovery of specific 
items alone was not maintainable. 

Per Philips, J.—lt was an established rule in 
English Law that Courts would not interfere between 
one partner and another, unless it was for the purpose 

. of dissolving the partnership or if it was dissolved, 
of finajly winding-up its affairs. The principle has, 
however, been relaxed.and Courts have interfered in 

-oraer.to-prevent a partner deriving advantage from 
his own. misconduct. 

Where justice requires that ali the dealings of the 
partnership should be finally determined, the Courts 
will.not allow a partial account to be taken but when 


\e ethe basis of the claim is unconnected with the partner- 


Ship business or is only very -remotely connected 


8 e a 


| to enhanced punighnient. 


of such weapons would in all probability result in 
grievous hurt being caused to persons attempting 
to prevent the girl being carried off, and that, con- 
sequently, by virtue of s. 34 of the Penal Code, all 
the accused were guilty of the offence of voluitarily 
causing grievous hurt. . L ALLAH RAKHA V. -Emprrar, 2 
L. ©. 34; 26 Or. L. J. 1105; (1925) A. 1. R. (Li) 565 273 
—— SS. 71, 380, -457—Crimenal Procedure 
Code (Act V of 1898), s. 85—Iouse, breaking with 
intent to commit theft--Theft—Separate sentences, 
whether can be awarded. A 
Where a person is convicted at one triel of the’ 


offence of house breaking with intent to commit theft 


and of the commission of theft after such house 

breaking, he can be sentenced ito ,separate sentences 

in respect of each of those offences. ‘C Kancuan Mopa 

v. EMPEROR, 41 C. L. J@563; (1925) A.D. R..(C.) 1015: 26 

Cr. L.J. 1253 R 997 

—— $8.75, 511—Conviction for-attempt to copmit 
offence—Enhanced punishment, whether can be in- 
flicted, 

Under s.75 of the Penal Code itis only when an 
accused person is convicted of an offence under Ch. 
Xy orCh. XVILof the Penal Code that he is liable 
Aneccused persos aonvict- 
ed of ah attempt to commit an offence cannot be 


a 


e 
' o @ 


` . 


we 


ARUPPAN OHETTI, 48 M. L. J. 444; (1925) ae l 
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-made liable to enhanced punishment under that 


section. A Bris BEHARI LAL v. Emperor, 26 Or, Ta. J. 

1204; L. R. 6A. 156 Cr; 23 A. L. J. 926 724 

— §, 97-—Right of private defence, when can 
be availed of. i 


. ° Theright of private defence cannot'be availed of 


where thert is time to have recdurse to the public 

authorities to prevent the commission of an offence 

against the person or property of the person concern- 

ed. N Ragman v. Eurperor, 26 Cr. L. 

I. R. (N.) 372 

e SS 100, 302, 304—Right of private de- 
fence, exceeding of-~Intention to cause death—Mur- 
der-—Culpable homicide. 

Ifa person in defending himself exceeds the right 
of private defence and intends to cause the death of 
his assailant he is not necessarily guilty of murder. 
A person in order to defend himself may kill his 
adversary provided he has a reasonable apprehension 
‘that otherwise he himself would be’killed. But where 
there is no reasonable apprehension of his being 
killed but only reasonable apprehension of grievous 


‘ hurt, and in defending himself he exceeds his right 


of private defence and kills the other, he is not guilty 
of murder but only guilty of an offence less than 
murder. His act may amount toan offence under 
s. 304 of the Penal Code. M In re Karsi, 26 Or. L.J. 
1143; (1925) A. I. R. (M.) 1069. 455 
————--~ $8, 109, 114—Abetment, what amounts to. 
n In order to convict a pergon of abetting the commis- 
‘Sion of a crime, it is not onlyenecessary to prove that 
he has taken part ine those steps of the transaction 
which are innocent but it is absolutely necessary to 
connect him in some way or other with those steps 
of the transaction which are criminal. N Ragman v. 
"EMPEROR, 28 Cr. L. J. 1069; (1925; A. I R. (N) 372 13 
m S 1 24-A— Evidence Act (T of 1872), s. 114, 
IU. (f)-—-Exciting disaffection towards Government 
~ —Publication of pamphlet—Authorship, proof of— 
. Name appearing on title page, whether sufficient. 
In the absence of any other evidence the mere fact 
that the title page of a pamphlet bears a certain name 
does not justify the conclusion that a person bearing 
that name, and nobody else, could be the author and 
publisher of the pamphlet.: The prosecution must 
prove by evidence that the accused is the author or 
publisher of the pamphlet. L Ransir SINGH v. EMPEROR, 
2100, 27; 26 Cr. L. J. 1124; (1925) A. L R. (La) ae 
ss. 141, 143—Meeting of association—Mem- 
bers compelled to take oath by violence—Uniawful 


. assembly-—Members not taking part in violence, whe-- 


ther guilty. 

The actions of-a few members of an assembly 
which has gathered together for a perfectly Jawful 
purpose cannot, by themselves, make the whole as- 
sembly an unlawful assembly. The circumstances 
must be such as at least to justify the presumption 
that the other persons present associated themselves 
with the offending members. The mere fact that 
they are with the offending Members at the time does 
not make them members of the unlawful assembly 
férmed hy those members, they must be shown to 
have joined or continued in that portion of the 
assembly which has become an unlawful assembly. 

Accused was the Secretary of a Wanthanu Society. 
He convened a meeting of the soc&ty the object of 
which was to discttss whether certain resolutions 
should be adopted? It was proposed at the meeting 
that the members present should take a certain oath. 

K ‘ 
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J. 1069; (1925) A. 
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Some of the members objected to. the “form of the 
oath, whereupon certain other nfembers-who were more 
than five in number, got up in an angry and threaten- 
ing mann@r and in consequence of their attitude 
the objecting members tapk the oath. There was no 
evidence that the accused in any way associated 
himself with tle show of violence or that hé made 
any speech after vidlence had been used: 

Held, (1) that the action of those members who 
used violence fell within the’ fifth clause of s. 141 of 
the Penal Code and that they, therefore,: constituted 
an unlawful assembly ; 


(2) that there was nothing, however,’to show that . 


the accused had become or had continued to be a 
member of that unlawful assembly and that” conse- 
quently the accused could not be convicted under 
s. 143, of tha Penal Code. R Maone Cu, Kyas v. Bu- 
peror, 4 Bur. L. J. 80; 1995) A. I. R. (R.) 243; 26 ss L. 


J. 1186 


66 
— 8s, 169, 403, See Cr. P. C., 1898, gore 


---—--- S$, 201. See Or. P. C., 1898, s. 235 3 
-~——-—~ S, 211—False charge, whut amounts to—~Just 


or lawful grounds, absence fof—S@spicion, whether 


amounts to charge. 

In-order to bring home a charge under s. 211 of 
the Penal Code the prosecution must establish that 
there were no just and lawful ground-for the action 
taken and that the accused was aware of this, 

The mere communication of a suspicion to the 
Police does not amount to making a charge of a 
criminal offence within the meaning of s. 211 of the 
Penal Code. L ABDUL GHAFUR- v. EMPEROR, (1925) A. 
I. R. (L.) 325; 6 L. 28; 26 OrfL. J. 1165 525 
——— 55, 211, 182-—False information to Police 

—False charge in Court—-Prosecution for false 

charge—Conviction for false information, egality 

of 


always include an offence under s. 182 of the Code and 
where a person is prosecuted in respect of an offence 
under tha former section but it appears that the pro- 
secution is illegal owing to the absence of a complaint 
in writing by the Court before whom the false charge 
was made,it is open to the ‘Court to convict the 
accused under s. 182 of the Penal Code: _ : 
Every false charge made to the Police is not neces- 
sarily an offence under s. 211 of the Penal Code. If 
the intention to injure is absent then the offence falls 
under s. 182 of the Code and there is no reason why if 
the prosecutor is unable or unwilling to prove inten- 
tion, that is to say, malice, he should not be permitted 
to take a conviction under s. 182. Pat Daroaa GOPE v.. 
Exerror, 6 P. L. T. 515; (1925) A. L R. (Pat.) 717; 26. 
Or. L. J. 1269 | 1045 
-- S, 215—Receiving gratification to help owner 
to recover stolen property-—Gratification received by 
thief himself—Offence. A 
Section 215 of the Penal Code is not intended to 
apply to the actual thief but toa person who takes 
gratification on account of helping the owner to 
recover stolen property without at the same time using 
all the means in his favour to cause the offender to be 
apprehended and convicted of the offence. L KEER 
SINGH v. Emperor, 2 L. O. 25; 26 Cr. L. J. 1121; (1925) 
A-I. R. (L.) 563 353 
_____—§, 235. See CrP. C, 1898, s. 503 843 
s. 2799 See On. P. O., 1598, s. 227 1 
.279—Motor Vehicles Act (VIII of 1914), 
s. 5—Hash or negligent driving—Atiempt to poss 





— 





a < * 
4 6 e 


An offence under s. 211 of the Penal Code must ® 


LA 
` 


e 
: 


“1140 | INDIAN CASES, 


Penal Code—contia, 


car in front while war is approaching from opposite 


direction—Offence—Charge under s. 279, Penal Code 
—Conviction Ûnder s. 5, Motor Vehicles dict, legality 


of. 
The facts which have to'be proved for a conviction 
„under s. 279 of the Penal Code and for a conviction 
under s. 5 of the Motor Vehicles Act are substantially 
the same and a person who is charged under one of 
these sections may” be convicted under éhe other 
inasmuclt.as there is np question of prejudice to him 


- insuch a case. 


A driver of a car who attempts to force -his 
way pasta car in’front of him on his side of the road 
at atmme when there is a car agproaching on the 
opposite side of the, road in the opposite direction 
almtst immediately in front of his car, is guilty of 
conduct which comes within: the purview of s. 9 of 
gae Motor Vehicles Act. A CHARAN Sines v. IEMPRROR, 
23 å. L. J.790; L. R.6 A. 150-Or.; 26 Cr. L. J. eer 
———— 55, 300, Excep. I, 302, 304— Wife leading 

immoral life—Remonstrance— Provocation—Death 

- caused by stabbing—Murder—Culpable homicide. 

Acéused’s wife? led a grossly immoral life, After 
a recent act of unchastity theaccused remonstrated 
with “her and instead of showing repentence she 

replied that she would continue in the course to 
which he objected. The accused became enraged and 
struck her with.a stick. She struggled with him and 
got hold of his fingers and bit them. Accused then 
lost egntrol of himself, took out a knife and stabbed 
her repeatedly with it with the result that she died 
from the injuries: . 

Held, that the immediate provocation offered to the 
accused at the time of his remonstrance coming on the 
top of gll that had gone before was sufficient to bring 
the case within Exception 1 tos. 300 of the Penal Code 


è and to reduce the offence of the accuséd from murder 


to one of culpable homicide. A SUKHAI v. EMPEROR, L. 
R.6 A. 157 Or; (1925) A. I. R. (A) 676; 26 Cr. L.J. 
1228 844 
— $8. 300, 302, 325—Death caused by single 

blow delivered suddenly—Murder—Grievous hurt. 

Deceased and his friend gave a beating to the 
accused. All three were young men of about 18 
years of age. The following day the accused saw 
the deceased unexpectedly and forthwith formed the 
design of hitting him in return for the beating which 
he had received on the previous day. He thereupon 
struck the deceased a violent blow on the back of 
the head with a hockey stick which he had in his 
-hand at the time. After striking this blow the accus- 
ed ran away and the deceased walked on for some 
30 paces and then sat down onthe ground. He was 
taken home and became unconscious after about half 
an hour and died on the following morning as the 
result of internal bleeding and a clot of blood on the 
surface of the brain: 

Held, that under the circumstances of the case and 
having regard to the conduct of the accused, it could 


*not be safely inferred that the bodily injury which 
, he intended to inflict was sufficient in the ordinary 


course of nature to cause death and that the accused 
was guilty not of the offence of murder but of, an 
offence under s. 325 of the Penal Code. L Gaunam 
Jani v. EMPEROR, 2 L'OC. 37; 26 Cr. L.J. 1118; (1925) 
A.LR:(L.) 539 è 286 
s. 302—Death caused by hatchet blow by 
-tone accuse@—Second accused present but Shot taking 

part in assaule—Murder—Senténce, 

0 
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Gand C two brothers proceeded to the house of 
the deceased, the former being armed with a hatchet 
and the latter with a stick. On arriving atthe house 
of the déceased G gave a blow on the neck of the ° 
deceased with the hatchet ás the result of which the ' 
latter died. C did not use his stick but stood near 
while G attacked the deceased: i 

Held, that both G and C were guilty ofthe offence 
of murder and that while G fully deserved the 
punishment of death, C who appeared to be acting 
under the influence of his brother and had inflicted 
noinjury upon the deceased, should be sentenced 
only to transportation for life. L GULAB v. Emperor, 
2 L. 0. 14; 26 Cr. L. J. 1133; (1925) A. I. R. (L.) 584 

3 


i 65 
` ——— §, 302. See Cr. P. C., 1898, s. 417 453 


— §.302---Death caused by gun-shot—Accident 
or design, determination of—Benefit of doubt. See 
Cr. P. C., 1898, s. 162 711 

S. 302-—-Death caused by violent blow from 
takwa—Murder. 

A takwa is a deadly weapon and a person who 
strikes a blow on the head of another with such a 
weapon and with such a violence as to cut through 
the skull does so with the intention of causing death 
or such bodily injury as is likely to cause death, and 
if death is caused as the result of such a blow, he is 
guilty of the offence of murder. L Tex SINGA. 
Emprror,'(1925) A. I. R. (L., 373; 26 Cr. L. J. 1251 





f a, 995 
m S  302—Murder—-Youth of accused—Sen- 


y + 


tence. 

Accused who was a raw youth of.17 or 18 years of 
age with no experience of the world stabbed the 
deceased with a knife under unknown circumstances 
and caused his death: 

Held, that the accused was guilty of murder but 
that under the circumstances the sentence of trans- 
portation for life would meet the ends of justice and 
that it was not necessary to pass the sentence of death 
upon him. N (CHUNILAL v. JWMPEROR, 7 N, L. J. 144; 
(1924) A. I. R. (N.) 115; 26 Or, L. J. 1121 | 353 


-— ——— 55, 302, 304—Exceeding, right of private 
defence and killing another—-Murder or culpable 
homicide. See PENAL Cope, 1860, s. 100 455 

- ss, 302, 395, 396—Dacoity—Number of 
persons, finding as to, whether necessary—Daeoity 
with murder—Charge, form of—Acquiital of some 
accused, effeet of, upon others, i - 
An offence under s. 395 of the Penal Code can be 

committed only if the number of persons concerned 

in the robbery is not less than five. 

Where murder is committed during the coursé of a 
dacoity it is proper to charge the accused persons 
with an offence under s. 396 of the Code rather than 
with two offencesof murder and dacoity separately. 

Where several persons are charged with the com- 
mission of an offence and some of them are acquitted 
not on the ground that their innocence is proved but 
on the ground that the fase against them is not free 
from doubt, it cannot be argued that the remaining 
accused have been falsely implicated. L Lagu Sindu 
v. EMPEROR, (1925) A. I. R. (L.) 337; 6 L. 24; 26 Cr. L. 
J. 1153 513 - 


$s. 304, 323—Caitle trespass—-Beating given 
to owners of catitle—Intentionéo cause death or griev- 
ous*hurt, absence of*Chance bew by one atcased 
resulting sin deatl® of person assaulted—Liability 
of other accused~-Gulpable homicide-—Hurt, * 
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-The party of the accused, into whose field cattle 
belonging to the party of the complainants had tres- 
passed, beat some of the owners of the cattle with the 
intention of chastising them. There was no intention 
tO cause death or grievous hurt but one of the ownérs 
ofthe cattle was hit by one of the»accused on fhe 

temple and died as a result of the injury ; 

Held, (1) that the particular.accused ‘who hit the 


deceased on the temple with a lathi must be taken to. 


have intended to cause such hurt as would in the 
ordinary course of nature cause death and that he was 
consequently guilty ofan offence under s. 304 of the 
Penal Code; . 

(2) that the other accused could not be held liable 


for the blow which had caused the death of the., 


deceased and that they were, therefore, only guilty of 
an offence under s. 323 of the Penal Code. O Har 
Prasan SINGH v. Emperor, 2 O. W. N. 465; (1925) A. I. 
R. (O.) 482; 26 Cr. L. J. 1160 , 520 


SS. 365,376. See Or. P. O., 1898, s. 423 
< 287 


~ $S. 366, 366-A—-Abduction of girl under 

18 years of age—Force or deceit, absence of—Pro- 

curation—Offence, 

Accused took a girlofless than 18 years of age 
from place to place with the intention of ;compelling 
her to marry against her will or in order that she 
may be forced or seduced to illicit intercourse. There 
was no evidence that the girl was tomselled to accom- 
pany the accused by force or by deceitful means : 

Held, that the accused could 
offence under s. 366 of the Penal Code but that he was 
guilty of an offence under s. 366A. of the Code.. O Sa- 
DAT Kuan v. EMPEROR, 2 O. W. N. 449; (1925) A. L R. 
(O.) 454; 26 Cr. L. J. 1151 s | 468 


S. 376—Rape — Penetration, partial—Of- 





fence. - 

Under s. 376 of the Penal Code vulval penetration 
only is sufficient to constitute rape. L NATHA v. 
EMPEROR, (1923) A. I. R, (Li) 536; 26 Or, L. J. 1189 705 


s$. 395-—Dispute between two communities— 

Looting of shops—Separate offences, 
In consequence of a dispute between the! members 
of two communities, the members of one community 


raided and looted a large number of shops in the ` 


Bazar belonging to the other community: , 

‘Held, that the looting of each shop was a separate 
offence and that in respect of each such offence the 
Court must come to a finding what the offence 
amounted te. C DArGAHI v. EMPEROR, 52 O. 499; (1925) 
A. I. R. (0.) 8375 26 Cr. L. J. 1913 733 


S. 397, applicability of-—Dacoity with use 
of deadly weapon. 

Section 397 ofthe Penal Code applies only to the 
persons who actually cause grievous hurt or are 
themselves armed with deadly weapons. L Mauar 
SINGH v. Emperor, 2 L. C. 5; 26 Or, L. J. 1144 456 





————~ 9. 408—Criminal breach of trust, what con~ 

stitutes—Intention to deprive owner of property. 
- In order to constitute the offence of criminal 
breach of trust it is not necessary thatthe accused 
should have disposedeof the property to:‘a third 
persen? His first possession vf the’ property Being 
lawful, the offence consists in a Mental ach | or intent 
to deprive the owner of his property, without any 
putwarti or visible trespasm . e. 
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not be convicted of an 


———- 88. 401, 413r See Cr. P. C., 1898, s. 403 : 


Hi, 
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a | 
Accused was engaged by the complainant asa tonga. 
driver to drive the latter's tonga om hire within the 
limits of a Municipality. Under the terms of the 
agreement the accused hatl to, bring the. tonga back | 
each evening and was to pay over his earnings to | 
the complainan? while he was to receive a certain 


‘fixed salary’ per month. On the very first day of his | 


employment the accused did not returii with the 
tonga in the evening and on the following. day was 
pursued and arrested at a dfstance of 36 miles from 
the town while driving the tonga away from the 
town: ` 
Held, that the conduct of the accused showed that - 
he intended to kep the tonga for himself or to dis- 
pose of it tosome third person and that this iatent 
or mental act of his was the gist of the offence of 
criminal breach of trust and the accused was cop- ` 
sequently guilty of an offence under s. 408 of the 
Penal Cofe. L JêMPEROR v. DINA, 2 L. C. 12; 6 L. 257; 
(1925) A. I.R. (.) 411; 26 Cr. L. J. 1149 ` 461 
—_——. 55, 409, 120-B—Criminal breach of trust by 
public servant—Ingredjents of offence—Conspiracy. ' 
- Without the slightest evidence of any money having 
been received by a public servant he can be con- ° 
victed of criminal breach of trust by a public servant | 
under s. 409 and of conspiracy under s. 120-B of the 
Penal Code when property under his control dis- 
appears and his connection with the conspiracy is 
brought home to him. O Hayv. EMPEROR, 20, W, N. 
469; (1925) A. I. R. (O.) 469; 28 O. ©. 230; 26 Or. aoe 
LA 


1217 833. 
——— 8. 420—Railways gict (IX of 1890), ss. 68,. 
112 (a) Railway employee obtaining pass for- 
relative—Pass handed over to stranger—Cheating— 
Travelling without ticket. 
Accused who wasa Railway employee obtafhed a 
free pass for his wife and mother and handed it over 
to a woman who was neither his wife nor his mother 
and the latter used the pass: 


Held, that the accused was guilty of an offence’ ` 


under s. 420 of the Penal,Code and not of an offence 
under s. 112 (a) of the Railways Act. O Ram DAYAL v, 
EMPEROR, 2 O. W. N. 510; (1925) A. I R.(O.) 479; 12.0. | 
L. J. 508; 26 Or. L. J. 1164 524 
«a $, 426, See Mapras Pancuayat Courts ACT, 
1920, s. 76 * 521 
s. 430—Hasements Act (V of 1882), s. 18.(b) ` 
—Mischief, what amounts to—Partition—Right to 
carry water through channel existing on joint lands, 


whether transferred—Channel filled up—Wrongful © 


loss—Offence. A Skee ie 2 é 
To constitute the offence of mischief it is not 


sufficient to show that loss has been caused -to the 
complainant, it is necessary further to show that the 
loss was wrongful loss and that the accused had the 
intention to cause or a knowledge that his act. was 
likely to cause loss to the complainant. . 

“On a ‘partition between the. complainants and the | 
accused, who were members of a joint family, certain 
fields fell to the share of the former and other fields 
fell to the share of the latter. On the land8 allotted . 
to the accused there had existed a channel for a long. 
number of years which was used for carrying water . 
to the fields which had been allotted to the complain- 
ants. Some years atter the partition the accused filled 
up the channel with the result that water could not ` 
be carried bo the lands of the complainangs for pul | 
poses of irrigation: ae 

Held (1) that, under-s. 13, 

“6 


cl, (b) ofthe Tasemengg .. 
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Act the right ‘of’ garrying water through the channel 
*to their fields passed to the complainants on partition ; 
(2) that the loss caused to the complainants by the 
channel being filled up was wrongful loss and the 
accused must be presumed to have had fhe knowledge 
that their act in filling up the channel was likely to 
cause such wrongful loss to the complainants and that 
conseqtiently they were guilty of an offence under 
s. 430 of the Penal Code. e M KRISHNA AIER V. AYYAPPA 
Naick, (1925) M. W. N. 45; 21 L. W. 641; (1925) A. I. R. 
(M.) 577; 26 Cr. L. J. 1100 < 188 


—_——, $8. 441, 448-—Criminal trespass, what 

-amounts to—Intention— Possession thken of empty 

house with intent to assert title—Ojffence. 

‘Yatimidation, insult or annoyance within the mean- 
ing of s. 441 of the Penal Code can in most cases arise 
onty if the premises are in fact-in the actual physical 
possession of somebody, as for instance, tlre actual 
owner, his wife, agent, licensee or other person. These 
results much more naturally follow when premises are 
occupied than when tHey ‘are vacant. A person who 


INDIAN GASES, ` 


takes possession of a houše which is absolutely - 


empty atthe time and is not in the actual physical 
possession of anybody cannot be held to be guilty 
of an offence under s. 448 of the Penal Code. 

A conviction under s. 448 of the Penal Code cannot 
follow merely because the Court can pronounce with 


‘certainty that the accused must have been known 


that his act-would as one of its inevitable incidents 
cause annoyance. There must, in order to sustain a 
conviction under that secfion, be found an intent to 
cause intimidation, insult, or annoyance. 

JA person who takes possession of a house with the 
intention of asserting his title to the house and of 


=” 


gainin@ and holding possession of it as against a 


<: grival claimant, cannot be convicted of an - offence 


under s. 448 of the Penal Code inasmuch as it cannot 
be said that his intention was to cause intimidation, 
insult or annoyance to the person in possession. 

MOTILAL v; EMPEROR, 23 A. L. J.679; L. R. 6 A..182 Or.; 
(1925 A. I. R. (A.) 549; 26 Or. L. J. 1273 1049 


s, 448—Criminal trespass—Formal posses- 
sion delivered im, execution of decree—<Actual posses- 
sion remaining with accused— Offence, 


:Where formal possession of a house is delivered’ to 


a decree-holder under a dakhainama, the judgment- 


. debtor remaining in actual physical possession of the 
_ house, the. latter cannot be said to be guilty of an 


` 


offerice under s. 448 of the Penal Code. A KEWAL v. 
Torain AHMAD, L. R. 6 A. 104 Cr; (1925) A. L R. (AJ) 
592; 26 Or. L. J. 1125 i 357 


` —— §, 448—U. P. Excise Act (IV of 1910), s: 58 
—Search carried out by Sub-Inspector without war- 
rant—Reasons not 
Intention, proof of.. 


An offence under s. 448 of the Penal Code re- 


recorded—Criminal trespass—-. 


quires an intention either to commit an offence or to 


intimidate or annoy the person in possession, ` 

The mese fact that an, Excise Sub-Inspector- omits 
to record his. reasons as required by s. 53 of the 
U. P. Excise Act for not first obtaining a search 
warrant from a Magistrate, does not render him 
‘guilty of an offence under s. 448o0f the Penal Code 
if he proceeds to carry out the search. O SYED ALI 


ABBAS V. SUBBA Since, 2 O. W. N. 463; (1925) A.I. R. 
(09 505; 26 €r. L. J. 1205 | 725 | 
ho —— $- 46 Bu See Or, Pr C., 1898, -8, 195 283 
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-- SS. 465, 471—Producing forged copies of 
entries in Revenue Records in support of complaint 
in pursudnce of order of Court-—Offence. 


Accused filed a complaint of trespass and was told , 


to pyoducs copies of the Revenue Records in support 

of his claim and knowingly he produced forged copie 

as genuine : a 
Held, that the accused had not been forced to pro- 


duce the copies and that he was guilty of an offence.. 
L IsHAR Das v.. 


under s. 471 of the Penal Code. 


EMPEROR, (1925) A. I. R. (L.) 333; 6 L. 50; 26 Cr. LJ. 
1171 595 
S,466—Porgery—Railway clerk making 


entry in register at instance of superior officer acting 

bona fide—Offence. 

Certain goods were consigned to the complainant 
and on arrival of the goods at their destination the 
complainant was required by the Station. Master to 
unload the goods within a certain period. After the 
complainant had unloaded the goods, accused; a 
goods clerk, entered the time of the unloading in the- 


register. “The Station Master subsequently discovered `` 


that in unloading the goods the complainant had 
blocked the line ‘on which the wagon was standing 


and called upon the complainant to clear the line. . 


After the line had been cleared the Station Master 
directed the accused to alter the time of the unloading 
of the goods from that previgusly entered in the re- 
gister to that at which the line had, been cleared: 
Held, that under the circumetances, even if the 
Station Master's view as to the correct time when the 


goods had been unloaded was erroneous, the accused ` 


was not guilty of an offence under s.466 of the Penal 
Code. A GULAB SINGH vV. - EMPEROR, L. R. 6 A. 148 Gr. 
26-Or. L. J. 1233 ES 849 


S, 46 7—Kabuliyat, whether valuable security. ` 


_ A kabuliyat is a valuable security within the mean- 
ing of s. 467 ofthe Penal Code, because ‘it creates a 
legal right, namely, the right of a tenant to hold the 


land, and it is also an acknowledgment by the tenant - 
that he is legally bound to pay the ‘rent and to hold . 


the land im accordance. with the conditions of the 
kabuliyat. | 

Semble.—A 
valuable security, within the meaning of s. 467 ofghe 
Penal Code, even after the expiry of the period for 
which it has been. executed. “N Isarn Pansu v. Ey- 
prror, 26 Or, L. J. 1115; (4925) A. I R. (N) 337 283 


Hes 467; 471 Forgery —- Use of forged 
document as ‘yentuine—Conviction of forger for use 


‘of document, legality ‘of: > > 
-A person, who,.being the forger of a documegt, has . 


used it as genuine, cannot be punished under s., 471 of 
the Penal.Code for the.use of the forged document as 
well as for the forgery. N.DicamBar. v. EMPEROR, 26 ~ 
Or. L. J. 1275 ` 1051. 


See C@ P.-C. 1898; s195 () (ce): 
j e n BS: 





— 





S. 477 A—Paritner falsifying accounts, > 
-When a partner of a firm has been appointed” to” 
manage its business and write its accounts and he 


falsifies its accounts, he is liable under s. 477-A of the. 


Penal Code. S Manomuep v. MAHAMED Ipris, 26 Cr. L. 
J. 110} | o i KETE 
Pensions Act (XXIII of 1871), s. 4—Kulkarni. 


commutation—Suit by co-sharer for his share of ins 
come—-Certificate of Collegor, whether necess@ry, . 
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kabuliyat retains the character of a, 


` 
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"A suit for accounts of the income of kulkarni com- 
. Mutation of certain villages and of the revenue 
received from the taluka treasury is not maintain- 
‘able without a certificate of the Collector inasmuch 
` Ss it relates to a grant of money conferred by the 
British Govemment within the meaning of s 4 of 
the Pensions Act. B GIRJABAI SHIVDEORAO VINCHURKAR 
v. NARAYANARAO GANPATRAO VINCHURKAR, 26 Bom. L. R. 
1165; (1925) A. I, R. (B.) 148 975 


Pleadings and proof— Suit to recover damages for 
-breach of contract—Agent, authority of, denial of-~ 
Burden of proof—Appeal—Question of fact—Trial 
Court, conclusions of, value of. 
Plaintiff brought a suit to recover a certain sum 


by way of damages resulting from the re-sale of certain. 


goods alleged to have been sold by the' plaintiff to 
the defendant through a certain broker, delivery of 
which had been improperly refused by the defendant. 
Defendant denied that the broker had any authority 
from him to enter into the contract. The only evi- 
.dence' produced by the plaintiff in respect of his 
case was his own allegation that the broker had 
entered into the contract on behalf of the defendant, 


and had signed his Broker’s Book on behalf of the’ 


defendant and that the transaction had been entered 
in the day book and Ledger of the plaintiff to the 
defendant’s debit. The broker was examined as a 
defence witness and stated that he had no authority 
from the defendant to enter*into the contract and 
that the defendant died. not ratify the purchase of 
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the goods. The defendant in his evidence,also denied . 


that he had ever given authority to the'broker for 
entering into the contract, 
by the Trial Court but was decreed on appeal. On 
appeal to His Majesty in Council: l 

Held, that it was the duty ofthe plaintiff to prove 
the contract on the basis of which he sought to 
recover damages and that the proof ofthe contract 
necessitated-proof of authority given to the broker, 


The suit was dismissed _ 


and that’even if the evidence upon this point of the ` 
defendant and-the broker were eliminated, there was ` 


still an utter absence of evidence of any authority on 


ike part of the broker to enter into the contract on - 


_behalf of the defendant and that consequently plaint- 
iff's suit was liable to be dismissed. P. O. 'PALANIAPPA 
-Cuefriar v. Katuiresan Cuprriar (1925) A.T. R. (P.O) 
172; 22 L..W. 309 (P. C.) 351 


Police Act.(V of 1861), s. 34-—Penal Code Act 
(XLV of 1860), s.279—Charge under s. 84, Police 
pe under s. 279, Penal Code, legality 
of. 

The accused was summoned and tried for a charge 

under s: 34, Police Act but the Magistrate held that 

the facts proved did. not constitute an offence under 

s. 34 of the Police Act. The accused was, however, 

convicted of an offence. under s. 279 of the Penal 


Code: 

Held, that the finding tlmt the accused was not 
guilty of an-offence under s. 34 of the Police Act neces- 
sfrily and logically meant that the accused could not 
be convifted of an offence under s. 279 of the Penal 
Code. A DHUM SINGH v. Emperor, 23 A; L. J. 436 Cr.: 


(1925) A.L.R. (A.) 448; L. R. 6 A. 143 Or.: 96 Gr. L. J, 
105 
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Practice—Crimingl trial, whether’ accused éound 


~ to give explanation. e 4 


If no prima facie case is made out against the - 


it is open to the accused to rely safely on the 


accuséd, 
es 
` e 


. 
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i . ~ . z a 
presumption of innocence or of tho infirmity of the 


vA 


evidence fox the prosecution. But when a prima facie ` 


case has been made out and the presumption of 
innocence is displaced, the force of suspicious circum- 
stances is 
explanation of fatts which he may 
presumed to be able and interested to explain. 


augmented if the accused attempts no _ 
reasonably be: 
S, 


BAHADUR u. Enperor, 26 Gr. L. Je 1063; (1925) ALT. R. 
." 4 7 P 


(S ) 289 
— Postponement of caset- Party missing train, 
whether ground for 
tion of —Hvidence, failure to produce, effect af. 
The fact that a party toa suit has missed the train 
is no sufficient ground for postponement ofa case. 
Parties must leave a safe margin in order to enable 





postponement—Piea, rejec- 


- 


them to arrive in Court in time before their cases are. 


called. 


A Court is justified in rejecting a plea where the - 
party putfing forward the plea fails to produce evi- . 


dence in support of it. O AMNA KHATUN v. MOHAMMAD 
WALI 


ments, whether must be printed. 6 


481- 
Record, printing, of—Registyation endorse- 


It is always desirable- to get registration endorse- “ 


ments translated and printed where they are necessary 
by way of evidence. O BIBI BATUL Y. KEDAR Nara, 12 
O. L. J. 372; (1925) A. I. R. (0.) 462 810 
Solicitors lien in respect of costs—Charging 

order in favour of Solicitor—Money lying in Court 


~ 


Attachment by creditor before charging order— 


Priority. , i A 
A Solicitor who has obtaiged a charging. order in 
respect of his costs as against certain money of his 


client which is lying in Court and which has been . 


realised in execution of a decree by a creditor of his 
client, has aright to receive his costs out $f the 


money so charged in priority to the attaching credi-. 


tor, so long as the money has not actually been 
paid out to the creditor. It is immaterial that the 


attachment by the creditor was prior to the date of the | 


charging order obtained by the Solicitor. B-Vrp AND 
Sopuer v. R. P. Wace & Oo, 27 Bom 


A. I. R. (B.) 351; 49 B. 505 


L. R. 556; (1025): 
~ 81 


Suit on promissory. note—Original cause of 


action, whether can-be relied on. 
In a suit based on a promissory note the plaintiff 
can be allowed to raise an issue proceeding upon the 


original cause of action in the alternative provided no ' 


prejudice would be caused to the defendant. C Harr 

Monax Guosz v. SouRENDRA Nats Mitrer, 41C.1L. J. 

531 - 1023 

- — Trust property—Permanent lease—Non-pay- 
ment of rent—Suit for recovery on ground of 
forfeiture--A ppeal—Plea of invalidity of lease, 
whether can be raised. 

Where ina suit by a trustee to recover possession 
of trust property from a lessee on the ground of, 
forfeiture owing to non-payment of rent the Trial 
Court finds against the forfeiture, it is not’ open to 
the plaintiff in appeal to rely upon the invalidity of 
the lease on account of its permanent character. Such 
a plea ought to be specifically putin issu, so as to 
enable the defendant to raise the appropriate pleas in 
defence. M LaksSHMINARAYANA IYER v, PaOKIRI-CHET- 
TIAR e 392 
Pre-emption—Qenami purchase by father in- name 

of son—-Relingquishment by son in favour of 

whether tale. $ x 

Certaim property was purchased: by a: father atan 





father, 


’ auction in the name of his son. ` Subsequently the son 
. AN 
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mortgaged the propefty .fo the father. and finally 
executed a deed gf-relinquishment in favour of the 


* father. Plaintiff brought a suit for pre-@mption in 


respect of the last transaétjon on the allegation that 
the deed of relinquishment was executed in reality to 
mask a sale-deed : ° 

Held, that the transaction was only a device to put 
the parties ein the pgsition which they really held 
towards the property and that the property" having 
been purchased : originatly by the father, no right of 
pre-emption arose. O MAHARAJAH Baxsu v. Raza Hos- 
SAIN ' 33 


~a CUstom——Wajib-ul-arz, entrieg in, construction 
of —Custom, proof of. 

Ths wajib-ul-arz of a village prepared in 1820 
allowed a right of pre-emption in the first instance 
tq»the co-sharers of the village. The wajib-ul-arz 
prepared in 1862 gave a right of pre-emption to near 
co-sharers and in case of their refusal to the other 
co-sharers of the village. The wajib-ul-arz prepared 
in 1890 laid down that the right of pre-emption shall 


tibtaN casi. | 


belong in the figst instance to a co-sharer who was . 


a near relation, after him to a co-sharer who was a 
more distant relation, and after the latter to a co- 


sharer.in the patti and in case of his refusal to ' 


the co-sharers of other pattis: 

Held, (1) that the entries afforded evidence of the 
existence of a custom of pre-emption in the village; 

(2) that a co-sharer in the patti in which the land 
sold was situate was entitled to preference over a 
vendeg? who though a blood relation to the vendor 
was a co-sharer in another patti. A JAGAT Narain 
Duss v. NAGEBHAR Prasad Tiwari, L. R. 6 A. 296 Civ; 
(1925) A. I. R. (A) 663 133 


~e Custom—-Wajib-ul-arz, entry in, construction 
of—Partition of village into mahals, effect of— 
* Sir rights, relinquishment of, whether liable to pre- 
emption. . ; 

A wajib-ul-arz of a village conferred the right of 
Pe oea first on. own brothers, next on near 

rothers and finally on co-sharers in the patti or the 
village. At the time when the wajib-ul-arz was 
prepared the village was undivided but it was sub- 
sequently divided into several mahals. Certain pro- 
perty in mahal S was sold to the defendant who 
was a co-sharer in mahal Q. Plaintiff who was a co- 
sharer in mahal S brought a suit to pre-empt the sale: 

Held, (1) that for the purposes of pre-emption the 
wajib-ul-arz placed co-sharers in, the patti and co- 
sharers in the village upon the same footing, inas- 
much as such co-sharers were united by bonds of 
common interest and common liability; 

(2) that the provisions of the wajib-ul-arz must 
be interpreted in the light of the existing circum- 
stances and that the bonds of common interest and 
common liability having been severed by the parti- 


” tion of the village into mahals, the defendant whose 


f 


property was situated in mahal Q had no community 
of interest or liability with any of the co-sharers in 
mahal ; ; 


. , 3) that sunder the circumstances the defendant 


must for purposes. of pre-emption be treated as 
a. stranger fo the*co-sharers in mahal S in which 
the.. property sold was weenie and that consequently 
the, i eae -suit must be decreed. . 

‘ Th 

‘gubjedt of pre-emption. 
“al A. Ld 44t;, 


e. | 


A SAGAR SINGH v, SIRI RAM, 
L. R; 6 A. 336. Oiv.; (1925) A. L R. (AJ) 
a i 136 
s’ e > $ - 
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e. relinquishment of sir rights: tannot form the’ 


aa 
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Suit by minor—Consent of next friend to sale 

before institution of suit, effect of. 
The congent given to a sale by the paternal uncle of 
a Muhammadan minor who is entitled to pre-empt the 
sale, does not deprive the minor of his right to en», 
foree pre-emption. It is immaterial that “the suit to 
enforce the right on behalf of the miner is brought 
by the uncle who had consented to the sale. A 
AMIR HAIDER v. ALI AHMAD, 23 A. L. J. 404; L. R. GA. 
657 Oiv.; (1925) A. I. R. (A) 424; 47 A. 635 234 


Presidency Towns Insolvency Act (lil of 1909), - 
S. 36 (4), (6)—EHxamination for discovery of ` insol- 
vents property, when to be directed—Dispute as to 
title—Procedure. 


Clauses (4) and (5) of s. 36 of the Presidency Towns 
Insolvency Act are intended to provide a summary 
procedure for ordering payment of debts due to the 


. insolvent and delivery of property where there is no 


dispute. The procedure provided under these clauses, 
however, is inappropriate in a case where the person 
against whom the order is sought to be made claims 
to hold the property under a conveyance from the 
insolvent and setg up the validity of the conveyance , 
in his own favour. B In re Momamep ISMAIL FAZLA, 
27 Bom. L. R. 551; (1925) A. I. R. (B.) 329 77 


Principal and agent—Agent acting as principal 
towards third parties and seeking to make undis- 
na eae eight to—Principal, liabil- 
ity of. 


Plaintiffs were a firm of merchants carrying on 
business at Madras as exporters of groundnuts and 
other country produce. Defendants were merchants 
in London who were intermediaries for the placing 
of the plaintiffs’ merchandize at European Continental 
ports especially Marseilles. In answer toa telegram 
from the defendants in October 1916 plaintiffs agreed 
to despatch three hundréd tons of groundnut kernels 
of a particular brand at a particular price on the 
usual terms. The lettér of acceptance stated that . 
commission would be paid as arranged. Defendants 
sold the goods on their own account to one G of 
Marseilles through a firm S. Plaintiffs took up space : 
on a certain vessel for the despatch of the goods but 
the Government requisitioned the vessel for war 
purposes and the plaintiffs did not succeed in ®ro- 
curing any other tonnage and failed eventually to 
despatch the goods. G took proceedings before the 
Tribunal of Commerce at Marseilles to recever damages 
from S for non-delivery of the goods. Plaintiffs 
were informed, of these proceedings by the defendants 
in general terms only add supposed that the pro- 
ceedings were either against themselves or against 
the defendants as their agents and believing that 
they had a good defence under French Law, namely, 
that they had been prevented from fulfilling their 
contract by force majeure gave instructions for this 
defence to be raised; and when.it failed before the 
tribunal of first instance® they furnished papers and 
documents for the appeal which the defendants had 
already started. The defence failed in the Appellate ; 
Court also and the plaintiffs were required by the 
defendants to pay the amount which G had recovered’ 
from Sand for which the defendants were liable. 
When, the plaintiffs discovered that in effecting the 
sale ‘of the . groundnuts to G thrdugh'S the defenglants 
had, acted as principals and had sought to make a 

rofit for themselves over and above the commission 
which they were entitled to get from. the plaintifs 
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the plaintiffs repudiated all liability in respect of 
the transaction: , 

- Held, (1) that the relationship between the*plaintiffs 
and defendants and the terms of the particular cop- 
éfact bétween them justified the conclusion that the 
defendants were the agents of the plaintiffs ; ; 

(2) that, therefore, when the defendants sought ‘to 
make an undisclosed profit on the transaction, they 
became disentitled to claim any indemnity as agents 
from the plaintiffs, nor could they claim as a link in 
the chain,of buyers and sellers in respect of damages 
recovered by the ultimate buyer, because there was 
ae contract of sale between the plaintifis and them- 
selves; 

(3) that the conduct of the plaintiffs in helping the 
defendants to put forward the E Sin of force majeure 
in the French Courts did not amount to lratification 
of the defendants’ action and the plaintiffs were not 
consequently Hable for the amount which G had re- 
covered from S and for the payment of which defend- 
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contract and further agreed to maintain such deposit 
and to depesit such further sum of money as the 
defendants may from time to time require as further 
margin to meet any difference in price, the amount of 


such further maggin being in the absolute discretion 


. ofthe defendants. If such further deposit was not 


hd 


ants had become liable toS. P C HoPr PRUDHOMME . 


AND Company v. HAMEL AND HORLEY, (1925) A. 1. R. (P. 
O.) 161; L. R. 6 A. (P. ©.) 129 (P. ©.) > 307 


Agreement, construction of—Agent allowed 
share of profits, effect of—Sea Customs Act (VIII of 
1878), s. 20—Goods belonging to Governméent—Duty, 
whether payable. | 
Under an agreement between the parties the defend- 

ant agreed to work the plaintiffs Råilway, the ultimate 

control and supervision of the Railway being vested in 
the plaintiff. Oapital money required for purposes of 
the undertaking was at his option to be provided by 
the plaintiff and all moneys received by the defendant 
in working the undertaking wére to be paid to the 
plaintiff. The plaintiff's sanction was required for all 
the expenditure and all money required by the defend- 
ant for the purposes of the undertaking was to be 
supplied by the plaintiff. Out of the surplus profits 
arising from excess of receipts over payments 19/20ths 
were to belong tothe plaintiff and the: remaining 
1/20th to the defendant. Out of moneys supplied by 
the plaintiff certain stores were purchased by the 
defendant Company and imported into Indik for the 
use of the undertaking : 

Held, that the defendant Company acted merely as 
the agents of the plaintiff and that the stores at the 


ail 





time of their importation belonged to the plaintiff and- 


not to the defendant Company. PC SEORETARY or 
STATE FoR INDIA V. Great INDIAN PENINSULA RAILWAY, 
(1925) A. I. R. (P. C.) 103; 48 M. L. J. 539; (1925) M. W. 
N. 358; 2 O. W. N. 379; 27 Bom. L. R. 410; 49, B. 320 


107 


Jorward contracts—Purchase made by agent 
contrary to instructions of principal— Principal, 
` liability of—Liability of principal to deposit margin 
—Amount of margin to be determined by agent-—— 
Discretion, exercise of--Wrongful closing of con- 
tracts by agent—Loss on ong contract, whether can 
be set-off against profé on other contracts—Appeal 
Consent, whether can be withdrawn—Interest pen- 
dente lite—Diseretion of Court. 
Plaintiffs, who were general merchants, used to 


“make forward contracts for the sale and purchase of 


cotton through the defendants, whp were cotton 
‘brokers and merchantse at Liverpool with a branch 
officeeat Bombay. Jn respects of each contract® the 
plaintifis used to sign an agreement whereby they 
‘bound themselves to deposit a ceréain sum of money 
asa margin with the. defendants in respect of the 
z ` e i 


made the defendants were authorized to close opt all 
the contracts of the plaintiffs’ without aty notice to’ 
the plaintifis and notwithstanding any objections or 
iustructions from the plaintiffs to the contrary. On 
27th November 1916 defendants had open on the 
plaintiffs’ account two contracts in future one for 
the sale of one hendred bales of cotton on the New 
York exchange and the other for the purchase of wo 
hundred bales of cotton in Liverpool. On 27th 
November plaintiffs instructed defendants by wire t 
purchase four hundred bales of cotton. On receip 
of defendayts' reply, however, the plaintiffs on 29th 
November countermanded their wire of the ‘27th 
November and instructed the defendants to wait to 
execute the order and to wire opifion. Notwithstand- 
ing the. receipt of these instructiong fhe defendants 
made the purchase directed by the plaintiffs’ wire of 
the 27th and notified the plaintiffs of the fact. . The 
plaintifs at once repudiated liability in respect of the 
contracts. Shortly afterwards defendants demanded 
from the plaintiffs a further margin of five thousand 
rupees on the basis of the New York and Liverpool 
contracts and also of the four hundred bales sub- 
sequently purchased. The plaintiffs refused to *com- 
ply with this. demand . stating that they were not 
responsible for the last mentfned contract and that 
there was “a sufficient margin for the previous con- 
tracts. The defendants thereupon closed out all the’ 
contracts of the plaintiffs. The plaintiffs brough® this 
suit to recover a certain sum of money made up of 
the balance in favour of the plaintiffs in the hands of 
the defendants on the date’ on which the contracts 
were closed out, and damages calculated on the basis of 
the difference between the contract price and the 
market price of the one hundred bales to be soldeon 
New York exchange which was alleged by the plaint- 
ifis to have been wrongly closed by the defendants 
and interest : l 
Held, (1) that the defendants having putchased the 
four hundred bales of cotton notwithstanding the 
instructions of the plaintiffs to the contrary, the 
plaintiffs were not responsible forthe purchase and 
that no margin could, therefore, be demanded by the 
defendants, in respect of that contract ; 
(2) that admittedly the sum in the hands of the de-, 
fendants being sufficient margin in respect of the New 
York and Liverpool contracts, the defendants were not’ 
justified in demanding further cover from the plaint- 
iffs on the basis that the latter were liable. in respect- 
of tbe purchase of four hundred bales of cotton; 
(3) that although it was within the absolute dis- 
cretion of the defendants to demand any further 
margin the discretion was nonetheless to be exercised 
with reference to the true position and with even a 
greater sense of responsibility in that it wd within 
mae ew i 4 , ; 
4) that there being no exercise of discretion a 
by the’defendants, the demand fer further cover Beis 
nôt properly made and the subsequent closing by the 
defendants of the €wo open contracts’ on New York 
and Liverpool could not}be justified; © > = e 
` (5) that the New York and: Liver ool” contracts 
which were effected in different markets for’ differenj 


quantities of cotton with different dePiwery dates og` e: 
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separate instructions and evidenced be separate 
memoranda were in law foyall purposes distinct one 
from the other and that the liabilities-of the defend- 
ants to the plaintiffs in respect of each were separate ; 

(6) that the closing of the New York contract having 
resulted- im loss to the plaintifis the latter were 
entitled to regover the amount of that loss *from the 
defendants and that the defendants could not claim 
any credit in respect of any benefit which might as 
the result of the defendant’s wrongful act have accrued 
to the plaintiffs in connection with the Liverpool 
contract. . 

Inferest pendente lite is in the discretion of the trial 
Court and an Appellate Court willnot interfere with 
the exercise of that discretion merely on the basis of 
Mhajecture. | | 

It is only in. special circumstances that a consent 
which has formed the foundation of the judgment 
appealed from can be treated as open to withdrawal 
in the Appellate Court. PG Diwas CHAND KIRPA 
RAM AND Company v. WELDSAND COMPANY, (1925) A. I. 
R (P. C.; 150; (1925) M. W. N. 459 (P. C.) 54 


- Money paid to agent—Proof that money reach- 
_ ed principal, whether necessary. 

Where a debt is contracted on behalf of a parda- 
nashin lady by her general agent authorized to do 50, 
the creditor is not required to prove that the con- 
sideration reached the lady, unless there is a reserva- 
tion to that effect in the power-of-attorney executed 
bythe lady in favour, of the general agent. O 
Bust Baru v. Kenar Natu, 12 O.L. J. 372; 41925) A. I. 
R. (O.) 462 810 


Private defence. See Panar Cope, 1860, ss, 96 To 106. 


Privy Council, Appeal 

- findings of fact—Madras Estates Land Act (I of 

A ia as land of zemindar, whether question of 
act. 

{tis the practice of the Privy Council not to inter- 
fer? with concurrent findings of fact of the Courts 
ih India. 

The question whether certain land is “private land” 
of the zemindar, within the meaning of the Madras 
Estates Land Act, is one of fact and the Privy 
Council will not disturb the concurrent findings of 
fact arrived at by the lower Courts with regard to 
sucha question. PC YARLAGADDA MALLIKARJUNA PRa- 
SADA Natpu BAHADUR v. RENDU CHINTALA, SUBBATYA, 
(1925) A. I. R. (P. 0.) 174 (P. C.) 196 


, Powers of—Cumpetency to examine findings 
` of fact, concurrent—Practice, 

If in an appeal to His Majesty in Council it 
appears that underlying findings of fact there are 
questions of law on which the findings proceeded or 
that there is a case that. the Judges misdirected 
themselves, then the rule as to concurrent findings not 
being the subject of appeal to the Privy Council 
does not apply- to the examination of such grounds 
of law. P C TILAKDHARI SINGH v. KESHO PRASAD SINGH, 
48 M. L. J. 611; 6 Pr L. T. 349; (1925) A. I. R. (P. C) 
122; 2 O. W. N. 403; 410. Li. J.-386; 3 Pat. L. R. 114 
Civ:; L. R. 6 A, (P. G.) 109; 27 Bom. L. R. 819; (1925) 
M. W. N. 403 (P. Q.) ' 103 

=, Powers of, whether: a Court of criminal 





> , eppeal—[nterference inw criminal matters. 


. 
be « 
e 

. 


The Privy Council is not a Court of Criminal 
Appeal. ‘Where there has been evidence before the 
ourt-of Appeal and the Court of Appeal has come 
to a conclusion upon that evidence; their Lordships 


INDIAN casës. „4 


to—Practice — Concurrent . 


~ 
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Privy Goundil—cencld. 


will not disturb that conclusion. They will only 
interfere fn cases where there has been a gross mis- 


carriage of justice and gross abuse of the forms of. 
i P C Brau v. EMPEROR, 48 M. L. J. 643, 
2 Ó. W. N. 447; 41 0. L. J. 437; 27 Bom. È. R. 707; 3 `- 


legal process. 
Pat. L. R. 95;Cr.; (1925) A. I. R. (P. C.)°130; 6 L. 226; 


23 A. L. J. 636; (1925) M. W. N. 418; 26 Cr. L, J. 1059- 
«P. C) 3 


Practice—Interpretation of Orders in Council 

Procedure. 

Generally speaking it is no part of the functions of. 
their Lordships ofthe Privy Council to interpret, 
Orders in Council which have been already made’ 
unless they are brought before them in the ordinary, 
way upon appeal. P C Inre PRAGDAS BUDBHEN, (1925) 
A. L R. (P. C) M1 174 


Probate and Administration Act (V of 1881), S. 
50-—Letters of Administration, revocation of—Alis- 
representation of date of death of deceased in ap- 
plication for grant, effeet of—Diseretion of Court. 
The power given .to the Court by s..50 of the 

Probate and Administration Act to revoke a grant of. 

the Letters of Administration is a discretionary one, 





The fact that an application for grant‘of Letters - 


of Administration misrepresented the date of the 
death of the deceased is not sufficient to entitle the 
Court to Movie Letters of Administration which: 
have already been granted. R Manna ABU BUCKER 2. 
Bee Bes, 4 Bur. L. J. 73; 0925) A. I. R. (R.) 236 -614 


-—-S, 50—Letters of Administration—Revocation, 
application for—Applicant not qualified—A ppeal— 
Objection, whether can be taken. 

Where a grant of Letters of Administration is revok- 
ed by the Court on the application of a person who is- 
not qualified tomake an application for revocation, 
the respondent having taken no objection to the main- 
tainability of the application, the order revoking the 
grant cannot be disturbed in appeal unless and 
until itis shown that on the merits it is wrong. The 
objection that the applicant was not qualified to 
make an application for revocation caunot be urged 
for the first time in appeal. L BULAKI Maz v. SHAMBU 
Naty, 6 L. 180; (1925) A. I. R. (L.) 428. 896. 

— 8. 61. See Succession CERTIFICATE Acer, 91889, 

s. 25 612 


Procedure—Decree set aside—Origital proceedings, 
whether can be revived, 

Where a ‘final order in a litigation is set aside 
the proper 
proceedings. à 

Plaintift obtained a decree for sale of certain pro- 
perties on the basisof a mortgage against the defend- 
ants. The defendants subsequently instituted a 
suit for a declaration, that the decree was not bind- 
ing on them for “the rgason that they were minors at 
the time when the original suit was. brought and 
were not properly represented in that suit. The 
declaration was granted and the plaintiff sybsequehtly 
made an application’ to the Court which had passed the 
decree in the mortgage suit that the mortgage suit 
be. restored to, its original number and‘ re-tried 
as against the defendants., This- application was 
graħted and the defendants weng up in revisiqn:, 

Held, shat the erder complained of was a proper 








‘order under the circumstances of the case and should 
not be set aside. Q ZUHRA BEGAM v. MASHUQ eo 
< . 75 
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procedure is to restore the original ` 
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. Promissory note,. suit” on—Oral agreement that Provincial insolvency Act—1920—éontd. 
amount shall not be payable till certain accounts ° 
` have.been gone into—Hvidence, whether admissible— are, if so advised, at liberty to bring a suit to . à 
Evidence Act (I of 1872}, 5.92. |: show that “the insolvent’s debts were. tainted with 


Plaintiff sued defendants on a promissory note. immorality or were otherwise not binding upon them. 
_Defendants admitted execution of the note bet But in other respects the death of the insolvent does 
pleaded that under an oral agreement which was not affect the insalvency proceedings. L GOKAL SINGH 
subsequently gmbodied ina written instrument, the v. Surv Ram, (1925) A. I. R. (L.) 366; 1 L. 0.650 558 
amount of the pro-note was not payable until the ss, 28, ‘78—Insolveycye—Secured *creditor—, 


accounts of a certain partnership; for the business of Leave tõ sue and execute—Leave not tvailed of-- 
which plaintiff had provided the money, had been + Annulment of adjudication—Tixecution of decree-~. 
settled. The Trial Court held that the ‘written in- Limitation—Period between adjudication and annil- 
strument which was signed some days: after the ment, whether can be deducted. . 

promissory note had been executed, could not have Where permission is given’ to a secured creditor 


retrospective effect and that defendants could not be under s. 28 (2) ofthe Provincial Insolvency Act to 
allowed to prove that the amount was given for a; sue and execute but the permission is subject to eon- 
partnership account as laid down in the written ditions which make it impossible for the creditor to - 
instrument: hey execute the decree obtained by him, the permission ig 
Heid, that the finding was not sufficient to exclude ineffectual to exclude the unfettered operation of s. 48 
evidence to prove the-oral agreement alleged.by the of the Act and the creditor is entitled under the pro- 
defendants which had been entered into prior tothe visions of that section to deduct from the period of 
written instrument, subject, however, to the admissi- limitation allowed for the execution of the decree the 
bility of such evidence having regard to the provisions period between the adjudication and the annulment. 
of s. 92 of the Evidence Act. R L.B. LALHIAa v. B. A MULOHAND v. RAJADHAR, (1925) A. & R. (AJ) 735; 23 





M. Buarapwaga, 4 Bur. L. J. 38; (1925) A. I. R. (R) A. L. J 975; L. R. 6 A. 585 Civ. 544 
256 < 336 - S$. 28 (2), (6)—“‘Creditor”, meaning .of— 
Proof of documents—Mortgage. See MORTGAGE ‘Realise’, meaning of. See PROVINCIAL INSOLVANGY 
l 158 Act, S1583 - 934 
: Newspaper, contents of, admissibility of. —— S. 28 (3)—Insolvency—Bond executed in 

e ` A mere production of a newspaper is no proof of the favour of insolvent's son—Son, whether can sue on 
truth ofits contents. A gtatemefit céntained in a bond—Insolvent, whether can'be guardian ad litem 
newspaper unless specifically proved as having been of minor--Suit on bend—Consideration, admfssion 
made by a particular person can only be treated as of-——Re-payment--Burden of proof—Muhammadan 
an. anonymous statement and merely’ hearsay and Law—J oininess, presumption. : 
consequently inadmissible in evidence. L Sarup There is no- presumption of jointness in estate 
SINGH v. EMPEROR, (1925) A. I. R. (la) 299; 1 L. ©. between a Muhammadan son and his father. 

538; 26 Cr. L. J. 1078 l 22 ‘There is no law that an insolvent cannot WÉ the 

Provincial Insolvency Act (III of 1907), s. 36—- guardian ad litem of an infant. . 
Transfer by transferee of insolvent, whether can be Where a bond is executed in favour of a minor and 
cancelled. . at there is no evidence to show from whom the con- 


- Section 36 of the Provincial Insolvency Act of 1907 sideration of the bond proceeded, nor as to whether 
gives no power to the Court to cancel a transfer made the minor had any money of his ownor‘not, it 
by a transfer of~the insolvent. L Supa v. Firm cannot be said that theminor is not the owner “of 
NANAK-UHAND DAULATRAM, (1925) A. I. R. (1.295; 2 L. the bond and isnot entitled to sue on it. 
G. 162 i 89 Where there isno evidence to show thata bond 
Provincial Insolvency Act (V of 1920), $. 6—Act executed in favour of the minor son of an insolvent 
"of insolvency—Purchasing goods from one: creditor was in existence on the date of the order of. 
` ang paying off others—-Ceasing to prosecute business -adjudication passed against the father, therecan be. 
with vigour, whether act of insolvency. , no presumption as to the father being the-reputed 
The facts that a retail seller of goods’ has been owner ofthe bond under s. 28 (3) of the Provincial 
purchasing gqods from one creditor and has been Insolvency Act, so as to disentitle the son from 
selling them in. retail‘and using the sale-préceeds to suing on the bond. Even where the property in such 
pay off the other creditors and that he. has not been a bond is held to have vested in the insolvent the son 
Keeping up his accounts for some time past and has wouldbe entitled to maintain a suit on the bond so 
ceased to carry on his business with vigour do not con- long as the Official Assignee or Receiver did not 
stitute ar act of insolvency within the meaning of s.6 interfere. 
of the Provincial Insolvency Act.. A Durca Ramv. Har - Where in answerto a suit on abond the considera- 
Kısnex Dass, 23 A. L. J. 536; L.-R. 6 8.415 Civ.; (1925) tion of the bondis admittedand re-paymentsare ° 
A.I R. (A.) 564 : . 440 alleged the burden lies on the defendant to prove the 
= S. 17--Death of insolvent, effect of-—Vesting re-payments. N MANIK Rao v. NURHASSAN, (1925) A. I. 


> 


of property in Receiver, whether affected—Heirs of R. (N.) 376 254 >. 
- insolvent, rights of.  * gi ——— S, 29—Insolvency Court, power of, to stay 
“ Wanders. 17 of the.Provincial Insolvency Act the proceedings pending against insolvent. See Pro- ° 
death of a? debtor does not interrupt the insolvency _VINCIAL INSOLVANOY Act, 8. 53 934. 
proceedings so far as may be necessary forthe —— 55, 41, 43-—Discharge, application for, 
realisation and distribution. of the property'of the . when to be made—Period origmally fixed by.Court, 

e debtor. Consequently the vesting ofethe’property of: whether can be enlarged, l 

the insolvent inthe Receiver on the making of an. ` The provisions Æ s. 43 of the Provincial Insélvericy 


ordereoBadjudication golds good even. after the déath Act are manglatory and there is no discretion in thee 
of the insolvent and the latter's helis ‘have flotemedy Courtto enlarge the time after. the expiry of: the period 
against the Receiver other than they would havehad fixed by the.Court for an application fos an order of. . 
against the insolvent himself. Jn other words they discharge. ° X 
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. . . : | . 


« 
‘@ ad i 


I4 


1148 
Provinclal insolvency Act—1920—-contd. 


-Under s.41 ofthe Provincial Insolvency Act a 
debtor has a complete discretion to app when he 
likes for his discharge prowided that he applies within 
the period specified by the Court. The word “shall” 
in this section imposes a duty upon êhe insolvent the 
breach of which involves the consequences pointed out 
ins. 43 of fhe Act. Pat In re RAMA KRISHNA Misra, 
(1925) A. I. R. (Pat) 355; 4 Pat. 51; 9P. L. T3776 70 


: s. 53—Voluntary transfer—Application to 
` avoid transfer—Period of two years, computation of, 
from -date of adjudication or date of petition. 

_ A person is adjudged insolvent within the meaning 
of s. 53 of the Provincial Insolvency Act on the day on 
whiéh the order of adjudication is made, though the 
effect of the order on the insolvent’s property relates 
Weck under s. 28(7) ofthe Act to an earlier date. 
Therefore, the point of time from which the two years 
mentioned in s.53 are tobe calculated, is the date 
when the transferor is adjudged insolvent and not the 
date of the presentation of the petition for insolvency. 
B Nacinpas DaHYABHAI v. GORDHANDAS DAnYABHAI, 27 
Bom. L. R. 967; 1925) A. I. R&(B.) 420; 49 B. 730 941 


——--— 58, 53, 2 (a), 4, 21, 28—“Creditor” in s. 28 
(a), meaning of—“ Realise” in s. 28 (6), meaning 
of-—Insolvency Court, power of, to stay proceedings 
pending against .insolvent—Mortgage suit, whether 
affested by order of adjudication—A pplication 
under s. 58 to avoid transfer, whether ousts jurisdic- 
tion of Civil Court to proceed with mortgage suit— 
Jurisdiction. Š 
There is no provision in the Provincial Insolvency 

Act empowering an insolvency Court to stay pro- 

cecdiags pending against an insolvent before that 

Cour or in another Court subject to the superinten- 

dence of that Court. Section 29 of the Act, however, 

gives power to the Court before which a suit or 
other proceeding is pending against a debtor to stay 
the proceeding or to continue it on such terms as 
the Court may impose on proof thatan order of 
adjadication has been made against the debtor, 

The word “creditor” in cl. (2) ofs. 28 of the Pro- 
vinciel Insolvency Act means only a creditor as 
defined Jin s. 2 (a) of the Act and does not include 
a secured creditor. 

The word “realise” in cl. (6) of s. 28 of the 
Provincial Insolvency Act must be understood in the 
ordinary sense of a secured creditor realising his 
security by suit. 

The right of a secured creditor either to commence 
a suit on his mortgage orto proceed with such suit 
and after he has obtained a decree to proceed with 
the execution of his mortgage decree is not taken 
away by the admission of an insolvency petition, or 
by the adjudication of the mortgagor as an insolvent. 

An Insolvency Court is the proper Court for 
considering whether a transaction is bad under s. 53 
of the Provincial Insolvency Act. An ordinary 
Civil Court would have power to declare a mortgage 
void under s. 53 of the Transfer of Property Act, but 
it cannot*make such a declaration under s. 53 of the 
Provincial- Insolvency Act. |, 

It does not follow that because a transaction is 
void under s. 53 ofthe Provincial Insolvency Act, 
therefore, the mortgagee has no remedy against the 


_ mortgagor. The transaction undtr s. 53 is only 


evpidable apd not void, and until it is seh aside it is 
good against the mortgagor. It is only in the 


_Ipterests of fhe general body of creditors- that a 
-* “transaction 


ch is good, against the mortgagor is 


4 
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set aside under s. 53 of the Provincial Insolveney 
Act. The jurisdiction to set aside a transaction which 


“jibah 


26 


IN 


is good Sigainst the mortgagor but not good against ` 


the general body of creditors is an exclusive jurisdig- 
tien of the Insolvency Court. 
away the jurisdiction of a Civil Coyrt to proceed 
with the mortgagee’s suit to decree. 

A mortgage whichis voidable under s. 53 of the 
. Provincial Insolvency Act is only voidable to the 
extent to which the property transferred is necessary to 
satisfy the creditors of the insolvent. 

No Court has power to sell the property of an 
insolvent if it is vested in the Official Receiver 
except the Official Receiver himself. 

The Official Receiver’s right to proceed under s. 53 
is not taken away either by the institution of a suit 
by the mortgagee or the passing of a decreein his 
favour or even by his realising the amount due to him 
by the sale of the property, for the Official Receiver 
could apply to the Insolvency Court for a declaration. 
that the transaction is void and if he succeeds, the 
property of the insolvent would vest in him before 
sale in execution of the mortgage-decree. If the 
property is sold toa bona fide purchaser for value,. 
before the Insolvency Court passes dn order under 
s. 53, the Official Receiver would be entitled to 
proceed against the amount realised by the mortgages 
in execution of his mortgage-decree. | < 

Under s. 4 tf the Provincial Insolvency Act, the 
Court is given wide powers to try all questions 
which it may deem expedient or necessary to 
decide for the purpose of doing complete justice 
or making a complete distribution of property. 
Though the Insolvency Court has such wide powers, 
neither s.4 nor any other section of the Insolvency 
Act takes away the jurisdiction of the ordinary Civil 
Court to try a suit instituted by a mortgagee against 
the insolvent. The scheme ofthe Act is to exempt 
the secured creditors from its operation. unless 
they choose to come in under s. 47. This does 
not mean that a mortgage cannot be set aside as 
being void under s. 53. Similarly, the jurisdiction 
given to an Insolvency Court under ss. 53 and 54 
cannot take away the jurisdiction of the ordinary 
Civil Court to entertain a suit at theinstance of a 
mortgagee, or proceed with such a suit already 
instituted by reason of the pendency of the insolvency 
proceedings. 

Per Wallace, J—Where the secured grediter of an 
insolvent brings a suit against the insolvent to realise 
his security and the Official Recéiveris made a party 


But that dees not take 


to that suit as representing the insolvent he does not . 


carry into that representation his character as 
representative of the creditors. The decree in the 
mortgage suit, if in favour of the mortgagee, will still 
be enforceable except so far as the proceedings 
under s. 53 have debarred him from recovering the 
whole of the proceeds for himself, and if, for example, 
in the proceedings weder s. 53 the Court finds the 


alienation good to any extent, and upholds it to that. 


extent, or rather does not challenge the mortgage 
right to that extent, then the mortgagee will become 
a creditor of the insolvent estate onthe foot of his 
mortgagee to that extent. If the mortgagee’s suit is 
dismissed, them the ‘property vestsin the Official 
Receiver who is on record in leis suit as representative 
of tfe mortgagor. Similarly, if the proceedings ender 
s. 53 are dismissed? the mortgage suit is unaffected; 
if they are upheld, the mortgagee’s rights against hig 
mortgagor are subject te ghe result of tfe ordgy 
| 


_ Civ.; (1925) A. I. Ro (A.) 379; 47 A. 728 
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against him under s. 53. The two Courts are in fact 
deciding different questions in relation to different 
parties and there is, therefore, no question of con- 
` current or conflicting jurisdiction on the same point. 
JM Orricrat RECEIVER COIMBATORE v. PALNISWAMI 
“ Ouetty, 4% M. L. J. 203; (1925) M. W. N. 672; (1925) 
A. I. R. (MJ) 1051; 48 M. 750 934 
—— §&, 75 (2)—Attachment of crops at instance 


of creditor—Order releasing crops—Appeal—Credi- 


\ tor, whether person aggrieved by order. 

Certain crops were attached by a Receiver in 
insolvency at the instance of a creditor of the estate 
of the insolvent. The crops were claimed by the 
respondent and the District Judge decided on 
evidence that they were sown by the respondent and 
belonged to him and he directed that the crops should 
be released. On appeal by the creditor: 

Held, that the creditor was a person aggrieved by 
the decision of the District Judge within the meaning 
of s. 75 of the Provincial Insolvency Actand was 
entitled to maintain the appeal. A Nrapar v. RAMJI 
Tat, 23 A. L. J. 503; (1925) A. I. R. (A) 549; L. R. 6 
A. 463 Oiv, 944 


Provinclal Small Cause Courts Act (IX of 1887), 
S. 17--Ex parte decree, application to set aside— 
Full security given—Amount of decree stated incor- 
rectly, effect of-—Cash security, deposit of, effect of. 
Anex parte decree was passed by amall Cause 

Court against the defendant, the total amount of 

which was Rs. 540. Defendant applied under s.17 of 

the Small Cause Courts Act to set aside the ex parte 
decree and at the time of presenting his application 
filed a bond by which he hypothecated a house which 
he asserted was worth Rs. 4,000 as security for the 
performance of the decree, butin his application he 
mentioned the decretal amount as Rs. 530 instead of 

Rs. 540. The Court made an order that the security 

should be verified but before steps were taken by 

the Court to verify it, the defendant paid in cash into 

Court the full decretal amount as security: 

Held, that'the defendant had complied with the 
provisions of s. 17 of the Provincial Small Cause 
Courts Act Inasmuch as he gave full security for the 
decretal amount and the mere fact that he made a 
mistake in stating in his application that the amount 
of the decree was Rs. 530 instead Rs. 510 did not 
affect®the fact that he had given security for more 
than what was due, and that by subsequently deposit- 
ing the amount in Court, he merely saved the Court 
the trouble of° further verification. A AZMATULLAH 
Kuan v. AHMAD ALI, 23 A, L. J. 435; L. R. 6 A. 343 
581 


—-—— S$, 35—Civil Procedure Cade (Act V of 1908), 
s. 24—Transfer of Small Cause Court Judge— 
Successor not empowered to try suits of certain 
value—Suit transferred to Court of Subordinate 
Judge—Procedure— Subordinate Judge, whether 
empowered totry suit as Small Cause Court. 

A suit instituted ina Small€fause Court was dis- 

“missed after trial but the dismissal was set aside 

in #evision and the suit was remanded to the Small 
Cause Coutt for fresh trial. In the meantime the 
Judge of the Small Cause Court who had tried the 
suit originally had been transferred and his successor 
was not empowered totry suits of the value of this 
particular suit. The * District Judge thereypon 
transtefred this suit@to the Courtlofa Subordinate 
Judge who tried it as a Small Cause Court and 
An : 


“eventually dismissed it. On revisiðn: 


` 
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. Held, that after remand from the High Qourt the 
suit was a suit ina Small Cause Court and had been 
withdrawif from that Court bythe District Judge 
under s. 24 (1) (b) of the @. P. C., and, consequently 
the Court to which it was transferred was by‘virtue 
ofcl. (4) of 5.2% invested with Small Cause Court 
powers with regard to that suit. fe 

Under the Provincial Small Cause Courts Act a 
Small Cause Court is established first and the Judge 
of that Court is appointed afterwards. The Court 
therefore, does not cease to exist if, at any time, there 
isno Judge to preside over it, and suits tan be 
instituted inthe Courteven if there be no «Jud ge 
appointed for th time being and suits so instituted 
would remain in the Small Cause Court until the? are 


withdrawn from it. L Jogi PERsHAD v. Amir Baxsy 
(1925) A. L R. (L.) 561 136 
———— $ 35—Civil Procedure Code (Act V of 1908), 


s. 99— Suit instituted in and evidence recorded by 

Small Cause Court—Decision by Court not having 

powers of Small Cause Court—*eAppeal, whether lies 

—Hvidence, failure to record in ful-"Irregularity. 

‘A suit was originally instituted ina Small Cause 
Gourt and the evidence was recorded by that Court 
The Presiding Officer of the Court ceased to have 
jurisdiction over the case and it was taken up 
by his successor who had no Small Cause Court 
powers and was tried as an ordinary suit: 

Held, (1) that the omission of the officer who decided 
the suit to record the evidence over again ag*in a > 
regular suit was an irregularity to which s. 99 of 
the C. P. C. applied and wich could not be made a 
ground for setting aside the decree unless it had 
affected the decision on the merits; 

(2) that in view of the provisions of s. 35 Æ the 
Provincial Small Cause Courts Act the decision in the 
suit must be treated asone givenina regular suit 
and was open to appeal. A Faqir ULLAH v. HIKMAT 
Untan, 23 A. L. J. 527; (1925) A. I. R. 569: LR. BA 
478 Civ. 661 


Sch. Il, Art. 8—Contract to extract lakh 
from trees, money payable under, whether rent-— 
Suit to recover money under such contract, whether 
cognizable by Small Cause Court. 

A contract for the extraction of lakh from trees jg 
of tha nature of a license and is not a lease, No 
interest whatever in the trees passes under such a 
contract, nor even the right to temporary possession 
of the trees. The contract is strictly limited to the 
particular purpose for which it is given. - A suit to 
recover money payable under sucha contract is not 
therefore, a suit to recover rent within the meaning 
of Art.8 of Sch. II to the Provincial Small Cause 
Courts Act and isnot excluded from the cognizance 
of a Small Cause Court. O Inoo v. Nenar Kuan, 20, 
W. N. 319; 120. L. J. 328; (1925) A. I. R. (O.) 456 

1010 


Sch. ll, Art. 13—Suit to recover share in al- 
lowance for kulkarni watan, nature of-sSuit of 
Small Cause nature. 

A suit by the plaintiff to recover from the defendants 
his share of an allowance received by the latter from 
the Government in respect of the commutation of a 
kulkarni watan is a svit for the recovery of money 
had and received b® the def ndan{s forthe plaintiff's 
use and doas not fall within the purview af Art. lige 
of Sch. II to the Provincial Small Causa Courts Act. 
Such asuitis, therefore, a suit of the er 

® 
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nature ofẹ, . 
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Small Cause. B Govwinp VASUDEO KULKARNI v, NARA 
“YAN Batwant KULKARNI, 27 Bom. L. R. 627; (1925) A. 
e ‘TI. R. (B) 439 e 668 


Sch. H, Art. 3te—Civil Procedure Code (Act 
'* V of 1908), s. 102—Swit to recover damages for 
wrongful act done in respect of immoveable property, 
nature of-—Small Cause—Appéal, second, whether 
lies. ° ee 
A suit to’erecover the value ofthe loss "caused to 
the plaintiff by the wfongful act of the. defendant in 
ay réspect of immoveable property is not a suit for the 
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‘profits of immoveable property within the meaning | 


of Art. 31 of Sch. II to the Provincial Small Cause 
Courts Act. The value claimed by the plaintiff may 
bee more or less than the profits received by the 
defendant from the immoveable property and it need 
‘ot necessarily. have any relation at all fo those 
profits. The fact that it happens to be the same 
_does not make the suit one for profits. eIn such a 
-case the defendant may produce his accounts as 
evidence of the amount of the profits he had received 
but that is entirefy at his option. He may, if he 
chooses, withhald that e¥idence and allow the infer- 
ance to be drawn that if it were put forward it 
would go against him. Such a suit cannot be called 
a suit for an account withih the meaning of Art. 31 
and is, therefore, a suit of a small cause nature and 
if the value of the suit is less than Rs. 500 no second 
appeal is competent. 
In order to bring a suit within the purview of 
Art® 31 of Sch. II to the Provincial Small Cause 
Courts Act, the plaintiff must demand an account and 
the defendant must be bound to render it if the suit 
.sueceeds. N Paaa PATIL v. ISHWARDAS, 21 N. L. R 18; 
71925) A. L RAN) 327 876 


—— §ch. H, Arts. 35 (il), 43 (a)—Suit tore- 
cover value of property made over to defendant, 
whether cognizable by Small Cause Court. 

A suit to recover the value of property made over to 
the defendant which the latter has failed to return is 
ngt excluded from the cognizance of a Small Cause 
Court, especially where there is no allegation in the 
` plaint of a criminal offence having been committed by 

the defendant with regard to the property in dispute. 
O Hira Laury. MANGAL DEI _ 511 


Public Gambling Act (HHI of 1867), ss. 3, 4— 
Extension of Act to certain area-—Persons found 
gambling beyond that area, whether guilty. 

Where the Public Gambling Act has been extendéd 
by Government Notification to a certain area, one of 
the boundaries of which is the bank of a certain river, 
persons found gambling in a boat away from the 

"bank which has been described as the boundary of 

the area notified cannot beheldto have been guilty 

: of any offence under the Act’ A Kasur Natu v. EM- 
| peror, 23 A. L. J. 457; (1925) A. I. R. (A.) 518; L. R. 
6 A. 144 Or; 26 Or. L. J. 1061 5 


Punjab Limitation (Ancestral Land Allenation) 

.Act (I of 1900), Art. 1— Suit. to challenge aliena- 
tion» Limitation, commencement of —Mutation effect- 
ed not in name of vendee but in name of pre-emptor, 
effect of. 

The limitation for a suit which falls within 
the purview of Aft. 1 of the Punjab Limitation 
(Ancestral Land Alienation) Aq of 1900 begins to 

“yun from the date of the attestation of mutation, 
*eand it istimmaterial that mutation wa% not effected 
. jn the namesof the original vendees but was etfected 
6 tia aan O Sy TLS, i Si 7 
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in the names of persans who had obtained a decree 
for pre-emption in respect of the sale and who had 


been swbstituted as vendees in the place of the - 


original vendees. L Kisnan SINGH v. SUNDER, (1925) 
A, 1. R. (L.) 309 &Q 
Redemption of Mortgages (Punjab) Act (Iof 
1913), S.12—Limitation Act (IX of 1908), Sch. I, 
Art. 14—Application to redeem mortgage—Collector, 
order of, whether conclusive—Suit to redeem mort- 
gage brought more than one vear -after Collector's 
order, whether maintainable. See LIMITATION Act, 
1908, Sen I, Arr. 14 7945 


Railway Company—-Carriage of goods—Risk Note 
Form “B”—Goods sent in waggon sealed with paper, 
string and wax-—Loss of goods—Wilful neglect. 
Where a Railway Company is aware that overa 

certain section of their line it isa common incident 

for seals of waggons to be broken and goods to be 
stolen therefrom, it is guilty of wilful neglect in 
sending a waggon over along section of the line, 
where the train would have to travel at night and 
stop atall sorts of sidings sealed only with paper, 
string and wax. Where in sucha case the seals are 
broken and the goods are ‘lost, the loss must be 

ascribed to the wilful neglectof the Company. A 

BALRAM Dass FAKIR CHAND v. G. I P. RY., Co. L.R. 

6 A. 340 Civ.; 23 A. L. J. 645; (1925) A. 1. R. (A) 562; 

47 A.724 °% e «| °’ 559 

~— Carriage of goods—Risk Note, Form H-- 
“Loss of complete package,” meaning of—Bags 
delivered empty—Liability of Railway Company— 
Unreasonable delay in delivering consignment—- 
Damages, whether can be claimed. : 
The expression “loss of a complete package” in Risk 

Note, Form H, means the loss of both covering and 

contents and there can be no loss of a complete 

package if the Company delivers the bags in which 
the goods were packedeventhough they are empty. 

„Loss caused to a consignor owing to unreasonable 
delay on the part of the Railway Company in deliver- 
ing the goods consigned to itfor carriage and not by 
reason of any loss, destruction, or deterioration of the 
goods themselves, is not covered by the terms of Risk 

Note, Form H and the Company is not protected by the 

terms of the Risk Note from liability for suc} loss. 

N Bexaat Nacpur RAILWAY v. DiLLu, 21 N.*L. R. 78: 

(1925) A. I. R. (N.) 350 291 


Railways Act (IX of 1890), ss. 68, 112 (a). See 
Pena Cope, 1860, s. 420 524 
S. 72—Rules framed under Act, r. 84-A-- 

-Goods consigned for carriage -~Non-compliance wah" 

r. 8L-A—Loss of goods—-Negligence—Liability of 

Railway Company. . 

Plaintiff consigned certain goods for carriage to the 
defendant Railway Company and instead of the goods 
consigned the defendant Company offered some othei 
goods to the plaintiff gf which the plaintiff declined to 
take delivery. The 
defendant Company for the value of the goods lost and 
it wasfound thatthe lossof goods wag due ib the 
negligence of the servants of the Railway Compuny. 
It was also found that r. 34-A of the rules framed 


plaiptiff thereupon sued the- 


” 


4 


under the Railways Act had not been complied: with 


by the plaintiff : = 


deld, that the failure of the plaintiff to comply with 


"Y. 34-A gid not @bsolve the defendant Company from 


liability in respegi of the value of the gcods which had 
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been lost owing to the negligence-of the Company. B 
HARI RAMACHANDRA NAVARE v. G.I. P. R. Co., (1925) 
i 68 


“A LR. (BJ 196 
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s.122—"Unlawful entry,” what is- Intending 

passenger entering platform without ticket—Offence 

e —Interpretation of Statutes—Penal provisione in 

special Statute. s 

Unless a person has made an “unlawful” entry upon 

Railway premises he cannot be brought within the 
provision of s. 122 (2) of the Railways Act. 


The word “unlawful” in 8.122 ofthe Railways Act > 


means contrary to the law laid down in the Act. 

An intending passenger who enters upon a Railway 
platform in anticipation of purchasing a ticket, enters 
lawfully upon the .platform. : If the: Railway staff, 
however, orders him to leave the platform, his refusal 
to do so would possibly make him a trespasser, and 
he could be expelled by force, but he cannot be held 
to have committed an offence under s.122 of the 
Railways Act. 

A penal provision in a Statute which is of a special 
nature and not a penal Statute in itself, should be 
‘interpreted with great caution. Pat Mewa LAL JHA 
v. Emperor, 6 P. L. T. 437; (1925) A. I. R. (Pat) 535; 
26 Or. L. J. 1162 522 


|| 

Rangoon Rent Act (ll of 1920), 5. TO—Eyectment 

of tenant—Partnership business—Pariner’s separate 

business—Personal use. l 

Where the premises in an ejectment suit under the 
Rangoon Rent Act, 1920, ares requirdd more for the 
landlord's partnership business and the separate 
business of the managing partner and his family, than 
for the personal use of the landlord or any member of 


his family, the premises cannot be regarded as being - 


reasonably and bona fide required for the occupation 
of the landlord within the meaning and intention of 
s. 10 of the Act. R Lim Cuwa Hraw v. Lu Traw Tar, 
3 Bur. L. J. 67; (1924) A. I. R. (R) 277 216 


Registration Act (XVI of 1908) s. 2 (6), (9)— 
Contract for sale of fruit crop not in existence, 
whether requires registration—Memorandum of notes 
of agreement, whether registrable. 


A contract for the sale of mango and other fruit 
crop not in existence at the time of the contract isa 
contract with. regard to moveable property only and 
as @ch does not require registration. 

A document containing a memorandum of notes of 
an agreement of sale of future crops does not require 
registration.» A Rasa Devi v. MUHAMMAD Yacus, 23 A, 
L. J. 430; L. R. 6 A. 382 Civ,; (1925) A. I. R. (AJ) 411; 
47 A. 738 109 


— 





8,17—Hquitable mortgage-—Record of trans- 
action—Registration, whether necessary. 

A certain) sum of money was advanced hy a bank 
to a debtor for the purchase of certain property 
on the understanding that when the property was 
purchased it would be utilized as additional security 
for the bank's advances, In pmrsuance of this arrange- 


"ement the title-deed of the property after ‘it was 


purchased was handed over to the manager of ths 
bank and®the debtor also gave a letter to the manager 
containing a record of the agreement which had 
been made betweon the parties: 


Held, that the letter did not constitute the bargain _ 


between the parties being merely the record of a 
tranea@tion which gad already been completed® and 


that consequently, it did not requfre registration and: 
* 
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was admissible in evidence to prove the transaction. 
C BHUBAN Monan Gnose v. O8-ovsrative HINDUSTAN 


Bank, 29 0. W. N. 784; (1925) A.I. R. (C) 973 866. 
& 17 (1) (0)—Custom—Right of reversioner ° 





to succeed after death 9f widow, nature of—Dociu- 

ment relinquishing such right, whether requires 

TEGistration. a 

Such right is only a spes successionis; hence such a 
document is not compulsorily registrable. * L GyURBHAI 


v. Lacuuaiay, LL. O. 492; (1925) A. I. Re(L) 341; 6. E> 
+ 


550 


88.17 (1) (d), 49— Evidence Act (I of 1872), 
s. 116— Lease fixing yearly rent, whether requires 
registration— Possession, nature of, determinetion of 
—Lease, unregistered, whether may be referred to— 
Landlord and tenant—Estop pel. j 
A lease which. fixes a yearly rent payable every six 

months, requires registration under s. 17 (1) (d) of tie 

Registration Act. 

.An unfegistered lease which requires registration, 
although inadmissible in evidence under s. 49 of the 
Registration Act, may be referred to in order to 
determine the nature ofthe defendant's possession, 





‘and where the lease shows that the possession is 


that of a tenant under the plaintiff, neither the defend- 
ant nor persons claiming through him can be per- 
mitted to deny the title of the plaintiff under s. 116 
of the Evidence Act. L Ara MUHAMMAD v. SHANKAR 
Das, 6 L. 319; (1925) A. I. R. (L.) 491 872 


——— 88, 34, 35—Evidence Act (I of 1872), 3. 90 
—Sale-deed executed by vendor through attorney— 
Admission of execution through another attorney 
—Kegistration, validity of-—-“Hxecutant", meaning 
.of--Document, 30 years old—Presumption asto exe- 
cution and attestation and authority of attorney. 

In order to provide for the costs of an admihistra- 


tion suit the Court made an order in the suit for‘the re 


sale of such portion of the properties comprised in the 
estate as might be necessary for the purpose of paying 
the costs payable under the decree and directed that 
the property should be conveyed to the ‘purchaser by 
U and B, the trustees under the Will of the deceased. 


- The sale-deed was executed by U personally and by B 


by his constituted attorney J, but the power-of- 
attorney authorizing J to execute the sale-deed on 
behalf of B was not produced. When the deed was 
presented for registration execution was’ admitted on 
behalf of B by another attorney of his who had been 
authorized to admit execution bya duly executed 
power-of-attorney which was produced. During the 
pendency of the administration suit: one of the 
beneficiaries under the Will had executed a mortgage 
of his right, title and interest in the estate. More than 
30 years after the execution of the sale-deed the plaint- 
iffs, who were the sons of the vendee under the gale- 
deed, proposed to sell the property to the defend- 
ant. On a dispute arising as to the title of the 
plaintiffs to the property which their father had pur! 
ehased from U and B: 

Held, (1) that the Court was entitled to presume 
under s. 90 of the Evidence Act that every signature 
and every other particular of the sale-deed which 
purported to be in the handwriting of any particular 
person was in that person's handwriting and that the 
sale-decd was duly executed and attested by the per- 
sons by whom it purported to have been executed and 
attested ; . h 

(2) that under the circumstances of this particular 
case it was only reasonable to presume that B obeyéd 
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the orders of the Court and carried them out by 


A 


~e such 


authorizing his attorney ,J to execute the $ale-deed on 
his behalf and that it sheuld be presumed not only 
that the deed was executed by-B’s attorney by whom 
it purported to have been executed bat also that J was 
the duly authorized agent of B to execute the deed on 
ahis behalf; `, er N 
' (3) that i? B had appeared personally Before the 
Registrar when the document was presented for regis- 
tration and had admitted the execution of the deed 
by his duly constituted attorney J, that would have 
been e sufficient compliance with the provisions of 
s, 35 of. the Registration Act; ba 
(4) that it was, therefore, competent to B to 
authorize some person to appear on his behdlf before 
ehe Registrar and to admit the execution of the sale- 
deed, which having been done by a duly constituted 
attorney, the registration of the sale-deed was perfect- 
ly valid and conveyed a valid title to the purchaser ; 
(5) that the mortgage executed by one of the 
beneficiaries wader the Will of the deceased having 
been executed daring the pendency of the administra- 


. tion suit, the mortgagee took the mortgage subject 
. to any disposition which might be made in due course 


of the administration proceedings and that conse- 
quently the sale in favour of the plaintiffs’ father was 

free from the mortgage and was not affected by it. 

Per Rankin, J—The Registration Act deals with 
parties and executants of documents on an ordinary 
common sense footing without contemplating or mak- 
ing particular provisiogs for the case of a man whose 
name by his authority is written by some one else. 

The ordinary meaning of executing a document is sign- 
inz a,document as a consenting party thereto. 

Inthe case of a bakalam signature a person whose 
nameis put with his authority in evidence of his 
assent to a document is the “executant” of the docu- 
ment within the meaning of s. 35 of the Registration 
Act. 

In India the legal estate follows the beneficial 
interest and it is not necessary that an, authority to 
sign should be in writing. C Monmotuo Nata MUKERJI 
v. Puran Cuanp NAHATTA, 29 C. W. N. 539; (1925) A. 
I. R. (CO) 703 l l 33 
—___—_~- S$. 34,.72, 73, 77—Registration,. refusal 

of—Appeal, whether lies—Suit to compel registr- 

ation—F'ailure to apply for extension of time for 
' appearance of executant, effect of —Plea that docu- 
ment is not binding on executant, whether can be 

entertained. . 

Where a refusal to register a document is based on 
any ground except denial of execution, s. 72 of the 
Registration Act applies and the remedy of the 
aggrieved party is by appeal to the Registrar. If the 
appeal also fails a suit may be instituted under s. 77 of 
the Registration Act. l 
| Sectitn 34 of the Registration Act does not make it 
compulsory on a party to apply for extension of time 
where the executant failsto appear. It would be 
useless to ask for extension where the executant is 
purposely keeping out of the way, because by the very 
terms of the section extension can only be given where 
the absence of the executant is due to urgsnt necessity 
or unavoidable accident. 

The failure to mdke a useless ap 
sion of time under gs. 34 of the Registration Act does 
enot akeeh the plaintiff's right to a decreeẹ in a suit 
brought under,s. 77 of the Act, 
a salib the plea ofthe defendant that the 
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document is not binding on him cannot be gone into. 
O Jwata Savoy v. BaLaBHADDAR SINGH, 2 O. W.N. 
348; (1925) A. TR. (O.) 445; 12 O. L. J. 506 “494 
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SS, 72,73, 74, 77—Suit to compel registra- ` 


stion, maintainability 'of—Procedure—Appeal undgr 
26. 72, whether can be treated as application under & 
73. . l 
A document which purports to bean appeal under 


; g. 72 of the Registration Act and is not verified as 
* required by sub-s. (2) of s.73 of the Act cannot be 


treated as an application under s. 73 of the Act. 

An enquiry by the Registrar under s. 74 of the 
‘Registration Act is a necessary preliminary to a suit 
under s. 77 of the Act. A suit under the latter section 
is not maintainable in the absence vf such an enquiry 
having been made and in the absence of an applica- 
tion under s. 73 of the Act. N IBRAHIM, V. SUGRABHAI, 
(1925) A. I. R. (N.) 233 149 


Religious Endowments Act (XX of 1863), s. 14— 
Civil Procedure Code (Act V of 1908), ss. 9, 92-~ 
Specific Relief Act (I of 1877), s. 42—Religious 
endowment—Suit for declaration that mutwalli is 
liable to dismissal and has been dismissed for neglect 
of duty, nature of—-Procedure. 

Section 14 of the Religious Endowments Act applies 
to endowments created both before and after the Act 
came into force. 

Reliefs which can be claimed under s. 14 of the 
Religious Endowments Aot are slightly different from 
those which can be claimed under s. 92 of the O. P. O. 
The power of appointing a*new trustee and of 
framing ascheme for the administration of the trust 
property is restricted to s. 92 only. i 

Section 92 of the C. P. C., is mandatory and the 


. reliefs‘specified in the section can only be enforced 


by resort to the procedure laid down in the section. 
Neither the founder of a trust nor his heirs are 
entitled to sue for the removal of a trustee and the 
appointment of a new trustee, if a breach of trust is 
alleged or directions are required for the adminis- 
tration of the trust, unless the procedure specified in 
the section is followed. 


Plaintiff brought, a suitfor a declaration that he, 


being the heir of the founder of a trust was entitled to 
dismiss the defendant from the post of the mutwalli 
on the ground of misappropriation, slackness and 
negligence under the terms of the deed of endewWnent, 
that the defendant had committed acts of’ mis- 
appropriation, ete., and was liable to be dismissed 
from the post of mutwallt under the tefms of the said 
deed and that he had been so dismissed by the 
plaintiff; Sr 

Held, (1) that the suit as it stood was not one which 
fell within the purview of s.9 ofthe C. P. £., or a 
s. 42 of the Specific Relief Act; : 

(2) thatin essence the suit was for the removal of 
the trustee and forthe administration of the trust 
and to protect the endowment against misfeasance, 
breach of trust or neglegt of duty by the trustee and 
that consequently the suit fall within the purview of. 
s. 14 of the Religious Endowments Act or of s. 92 of 
the C. P. C, and ‘that the procedure laid down” in 
those sections must be followed. Pat Dinsan ALI 
v. AKHTARI BEGUM, (1925) Pat. 194; (1925) A. I. R. (Pat.) 
544; 4 Pat. 741 | 1035 
Res judicata, See C. P. C., 1908,s. 11 985 


Revenue, papers, Definition @ shares of ntefibers 
of a joint Hindu, family in, effect of. See HINDU 
Law—d OINT FAMILY x o 385 
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Heda Ginah, INDEX. 


: | 
Revision—Bengal Alunicipal A. (III of 1884), 
s. 202—Order under section, whether can be based 
on raport of Subordinate officer—-Opportunity to 
parties of being heard, absence of—Order, legality 
of—Revision, whether lies. See BENGAL MUNICIPAL 


4°" 
1158 
south Kanara—concld, | 
1 
Where atenant wastes money by doing useless 


things on the land, the landlord woul@ not be bound to. 
pay the anfount spent on such fruitless labour; but 


Act, 1884, s. 202 862 where the a seca TR or levels the ground 
; so as to make it ready for cultivation, it cannot bé said 
, ee Arso (i) O. P. O., 1908, s. 115. <  thatall his labou® is wasted and the land is not im- 


(wi) Cr. P. C., 1898, ss. 435 To 439. 


Sale of Goods—Construction of document—Contract 
specifying place of delivery-—Goods destroyed after 
shipment but before delivery—Property, whether 
passes to buyer—Liability of buyer for price of 
goods—-Shipment of portion of goous contracted to 
be sold, whether performance of contract. 

_ Plaintiff contracted to sellone thousand bales of 

jute to the defendant, shipment to take place during 

certain months. The goods were to be delivered at 

, “Buyer's Mill-ghat or Press-house by Rail or Steamer 

and/or Flat.” The plaintiff shipped five hundred 
bales of jute on board a certain Flat and the Bill 
of Lading was made out in the name of the defendant 
as consignee. The Bill of Lading was presented to 
the defendant in accordance with the terms of the 
contract but payment was delayed by the defendant 
and in the meantime the Flat on which the goods had 
besn shipped caught fire before arrival atthe plaint- 
iff's Mill-ghat or Press-house and the goods were 
destroyed. Ina suit by the plaintiff to recover the 
price of the goods: 


proved. M Rama Rao v. Appu è 924 


Specific performance—Damages for betach of con-% 
tract--Readiness to perform *contract—Repudiation 
of contract, effect of—-Discretion of Court. 4 
In order to claim specific performance of a contract ' 

or damages for its breach, the plaintiff must proye his 

readiness and willingness to perform his own part of 
the contract. . > 
Readiness and willingness to perform a contract 
imply not only the disposition but the capacity tq, 
perform the contract. os 
When the defendant has repudiated the contract 
before the filing of the suit, the plaintiff is absolved 
from proving his readiness and willingness to perform 
the contract. : 
The claim for a decree fot specific nefformance of a’ 
contract isnot a matter of right. The Court has to. 
consider the whole of the surrounding circumstances - 
and the position of the parties, and then to consider 
whether it should grant specific performance or give 
damages in lieu thereof. G Sremn Lan Cxamaria v. 


ə . Held, (1) that under the contract the property in ARIRAN GoeNa 737 
the goods was not to pass te the defend4nt until the Specific Rellef Act (| Of 1877), s. 13, Jil. (a). 
ods were delivered at the defendant's Mill-ghat or See O. P. O., 1808, O. XXI, r. 89 693 


Pea and that cofiseguentiy the defendant was 
ndt liable for the price of the goods inasmuch as the 
goods had been destroyed before delivery and pro- 
perty in the goods had not passed to the defendant; 

" (2) that the contract for the delivery of one thousand 
bales of jute was one indivisible contract and was not 
performed by shipment of five hundred bales and 
that for this reason also the plaintiff was not entitled 
to recover. GC Sapasook KOTHARI v. CHAITRAM RAM- 
BILASH, 29 OC. W. N. 808 910 


Contract Act (IX of 1872), s. 107--Appropria- 
tion not communicated to buyer before repudiation 

—Re-sale—Liability of buyer. See CONTRACT Act, 
Wk... 1872, s. 107 230 


Sea Gystoms Act (VIII of 1878),s.20. See Prix- 
CIPAL ARD AGENT 107 


Bhebalt, position of. See HINDU LAW— CHARITABLE 
BNDOWMENT ° 616 


South Kanara—Kumki land— Warg land-—Lease 

. by wargdor—Darkhast—Grant by Government of 

, kumki land to wargdor—Subsequent - possession of 
 lessee—Prescription — Landlord and tenant—Im- 
provements—Making land fit for cultivation—A ppeal, 
second—Finding of fact--Misconstruction of docu- 

ment. , 

Where kumki land attached to warg land in South 
anara is granted on darkhast by&he Government, any 
right previously created by the wargdor in favour of a 
tenanor a mortgagee as regards the kumki land comes 
toanend, ° 4 l , l 

Where a lessee of such kumki land who is let into 
possession for a limited term continues in possession 

eof the land for the statutory period after the date of 

his lease and subsequent fo the grant of the land og 

darkhas@t@ the wargdo# himself, he gcquirgs 8 title 

as lessee by prescription and is entitled to continue in 

poksrssion A3 lesse wader the terms of his leasa 
i 6 





| | “ 


—~ —— S, 15-—-Contract for sfle of immoveable pro- 
perty—Vendor only owner of part of property—-” 
Specific performance, suit for—Procedure—Damages, 
purchaser, right of, to recover. .@ 
Defendant agreed to sell to the plaintiff an undivid- 

ed plot of land owned by himself and a stranger who- 

subsequently declined to joinin the sale. Plaintiff 
brought a suit for specific performance of the contract 
and in the alternative for damages : 

Held, (1) that the case was governed by the prove- 
sions of s, 15 of the Specific Relief Act and that plaint- : 
iff could be granted a decree for the specific perform- 
ance of that part of the contract which related to the 
share of the property owned by the defendant, provided ` 
the plaintiff was willing to pay the entire purchase- 
money and to relinquish all claim to further perform- - 
ance and all right to compensation for the deficiency ; 

(2) that ifthe plaintif was not willing to accept : 
specific performance on these terms, he was entitled to ~ 
recover damages from the defendant for breach of the ' 
contract. L Stra Ram v. BALKISHEN, 2 L. O. 9; 6 L. 221; < 
(1925) A. I R. (L) 465 472 . 


-— —— $, 41—Alienation of minor's property by un- 
authorised person—Suit by minor to recover pro- , 
perty—Refund, whether can be directed—Discretion 
of Court. See Mixor 643 © 

8.42. See C.P. C., 1908, s. 92 1038. 

——-—-— $, 55—Co-sharers — Pcesession of one coe.. 
sharer—Injunction to restrain co-sharers froniginier= : 
ference, duration of. f ; 
Where the exclusive user of a plot of land by a ccs | 

sharer is interfered with by other co-sharers, a~ 

perpetual injunction should not bè granted against 
the latter and the duration of injunction should -be 


: limited to the. period during which jhe land semang ; 


. 


in the lawful pessession of the plaintiff. L Gsm SINGH 09 


- 
, 


p. Natua Sine, (1925) ALIR. (L) 333l La Q E 
“6% BB; 
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Stamp Act (li of 1899), $. 12—Stamp on pro-note, 


S cancellation of-—Cross-mark, whether operates as 


a 


effectual cancellatién. 
Under s. 12 of {he-Stamp Act it is not essential that 
e * in order to cancel a stamp a person mest go the 
| length . of either writing his name or his initials 
thereon. So long as he makes it obviously apparent 
on the face of the stamp that it hagonce been used, 
it appears he has done all that could reasonably be 
expected of him and all that is in fact required by the 
@sction. | sa j . 
`~ Defendant who was igliterate and used a cross-mark 
as“ the ordinary method of his acknowledgment 
* executed a pro-note and madea cross-mark on the 
stamp affixed to the pro-note: 

' Held, that the cross-mark effectuaély cancelled the 
stamp within the meaning of s. 12 of the Stamp 
Act. R Korat Sarv. BALAI Hasau, (1925) A. L R. (R.) 
209; 3 R. 39 933 
Succession Act (X of 1865), s. 190—Karen 

‘Christians—Applicability of Succession Ast. 

Karen Christians being Christians of Asiatic de- 
scent. are native Christians, and, therefore, s. 190 of 
the Succession Act is inapplicable to them. R Ma 
Nan Tuu v. Mẹ Guwa Mi, # Bur. DL. J. 76; (1925) A. 
I, R. (R.) 233 609 


Suçsessilon Certificate Act (VII of 1889), s. 25 
‘Probate and Administration Act (V of 1881), s. 6h 
-Finding in. proceeding to obtain succession certi- 
ficate, whether conclusive in proceeding to obtain 
Letters of Administration. 

A finding as to relationship arrived at in pro- 
ceedings under the Succession Certificate Act does not 
bar the trial of the samesguestion between the parties 
iia proceeding for the grant of Letters of Adminis- 

‘tration under s. 64 of the Probate and Administration 

Act. O Misrr La, v. ASHARFI Bisi, (1925) A. IR, 

(O.) 670 Wr 612 


Suits Valuation Act (VH of 1887), s. 11, scope of 
‘Objection to valuation, when can be taken—Juris- 
diction. i 
The general rule relating to jurisdiction is that 
neither consent nor waiver bya party toa suit can 


confer jurisdiction upon a Court which has no inher- - 


ent jurisdiction ; jurisdiction over the subject-matter 
of a suit can be given only by law. Section 11 of the 
Suits' Valuation Act, however, provides an exception 
to.the general rule and lays down that a party who 
has not taken objection as to the pecuniary jurisdic- 
tion of the-Court at the time specitied in cl. (a) of the 
section cannot be allowed to dispute that jurisdiction 
afterwards. The object of the Legislature in enacting 
this provision was to insure that the time and labour 
spent bya Court in deciding a case should not be 
wasted if the party concerned has joined issue and 
gone to trial upon the merits without raising objec- 
tion to the pecuniary jurisdiction of the Court at the 
° earliest opportunity. 


cases of erroneous valuation irrespective of the ques- 


e ‘tion as to whether the value of the suit is determined - 


by rules having the force of law or any other manner. 
° L SARDAR KHAN v. AisHa Bisi, (1925) A. I. R. (L.) 290; 
6L.105 | 72 
Surety— Whether a surety can be relieved under the 
Usurious Loans 2ct (IX of 1919). See Usuriovs 
_ Loans Act, 1919, s..2 (3) (b) 4 78 
Tariff. Act (Villeof 1894), 6. 10—Tariff (Amend- 
"e ment) Aut IV of 1916), s. 9 (2)—"“Duty® and “Tariff 
yalue, distinction between—Change in tariff value, 

ie aPteraer ekan buyer to claim deduction, 


‘Section 11 of the Suits Valuation Act governs all 


o Hbk l INDIAN CASH: tijs 


Tariff Act- eonclg: 


Tariff value and its taxation is totally different 
from duties and their levying. The formér is ,a 
matter of intelligent anticipation based upon such 
knowledge of price variations as is available. When 
the tariff value has been anticipated contracts are 
made; and when the duty is ‘not changed, these corf-. 
tracts take stock of the position with complete accu- 
racy and there is no occasion in réason for any 
subsequent re-adjustment as between buyer and 


eseller. But duties are in a different position. Their 


rate remains the subject of Government and adminis- 
trative action. The parties who make forward con- 
tracts are not apprised of such changes, but have to 
wait for budget announcements. It is in this latter 
case that s. 10 of the Tariff Act comes in to declare 
that a change in the duty by decrease, the duty 
having been imposed between the making of - the’ 
contract and the delivery of the goods, may be the 
ground ofaclaim by the buyer. ; 

A change of duty amounts to a change in the 
rate of duty and not a change in the total amount ° 
of the duty brought about by a change in tarif ' 


values. Where there is no change in the rate af. 


duty, the contention that a change in tariff values ‘is 
constructively a change in the duty is without justi- 
fication, and does not entitle a buyer to claim a` 
deduction under s. 10 of the Tariff Act. P C Prosny- 
pas Vv. Ganipapa, 27 Bom. L. R. 855; (1925) ALR 
P. C.) 157; 49 M. L. J. 43; (1925) M. W. N. 477; 41 C. 

. J. 618; 52 Q 6444 22, L.e W. 250 (P, CO); 30 0. W. Nu’ 


‘ 


> 


See TARIFF Act, 1894, s. 10 


Transfer of Property Act (IV of 1882), s. 6— 
Hindu Law— Reversioner—Relingutshment of reverm 
sionary right—Bona fide settlement of dispute—Test, 
A reversioner in expectancy can neither validly 

transfer nor agree to transfer possession of a speg 

successionis. l a 


In considering the question whether a transaction . 
between a reversioner and a widow was really a. 


relinquishment of a spes successionis ora bona fidé 
compromise of disputed rights, the substance of the 
transaction ought to be looked at apart altogether from 


any form which might have been given toit. If inp”: 


substance the transaction is found .to be only 4 
dealing with the spes successionis, then it Gathot be 
recognised and cannot form the basis of any binding 


obligation. But ifthe substance of the transaction. . 


is a bona fide settlement between the parties, then, it 


spite of the fact that the same transaction might -be , 


represented inone of its aspects as a dealing with a 


73 YI 
Tariff (Amendment Act) MV 0f1916), s. a, 


t 


spes successtonis, if is nonetheless a real compromise * ¢ 
g 1 


of disputed rights. i ; 
Where the effect of a compromise between a Hindu 
widow and a reversioner suing for declaration of his 
right and invalidity of alienations by her, is ta’ 
recognise the right set upon behalf of the widow to 
part of the propertyon the ground that it is het 
absolute property, and*hence, no part of the property 
inherited by her from her husband at all, tha 


transaction is not a mere relinquishmen, by d*re- | 


versioner of a mere expectancy and must be regarded 


as a bona fide compromise of doubtful disputes and 


is valid and binding. 
The relinquishment ofa rgversionary right cannot 


beghe consideration for a compromise. But, gwhile å- 


man cangot relinguish his revefsionary right in given 
properties, he cangelinquish his right to say that the 


properties in dispute fory, part af the estate sto which < 
Pn ens 


